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BOOK  IX. 
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CHAPTER     I. 
ILLEGAL  AND  IMPOSSIBLE  CONDITIONS. 

Co.  Lit.  206  a.  If  a  condition  annexed  to  lands  be  possible  at 
the  making  of  the  condition,  and  become  impossible  by  the  act  of  God, 
j-et  the  state  of  the  feoffee,  &c.  shall  not  be  avoided.  As  if  a  man 
maketh  a  feoffment  in  fee  upon  condition,  that  the  feoffor  shall  within 
one  year  go  to  the  city  of  Paris  about  the  affairs  of  the  feoffee,  and 
presently  after  the  feoffor  dieth,  so  as  it  is  impossible  by  the  act  of 
God  that  the  condition  should  be  performed,  yet  the  estate  of  the 
feoffee  is  become  absolute ;  for  though  the  condition  be  subsequent  to 
the  state,  yet  there  is  a  precedency  before  the  re-entry,  viz.  the  per- 
formance of  the  condition.  And  if  the  land  should  by  construction  of 
law  be  taken  from  the  feoffee,  this  should  work  a  damage  to  the  feoffee, 
for  that  the  condition  is  not  performed  which  was  made  for  his  benefit. 
And  it  appeareth  by  Littleton,  that  it  must  not  be  to  the  damage  of  the 
feoffee  ;  and  so  it  is  if  the  feoffor  shall  appear  in  such  a  court  the  next 
term,  and  before  the  day  the  feoffor  dieth,  the  estate  of  the  feoffee  is 
absolute.  But  if  a  man  be  bound  bj'  recognizance  or  bond  with  condi- 
tion that  he  shall  appear  the  next  term  in  such  a  court,  and  before  the 
day  the  conusee  or  obligor  dieth,  the  recognizance  or  obligation  is  saved  ; 
and  the  reason  of  the  diversity  is,  because  the  state  of  the  land  is  exe- 
cuted and  settled  in  the  feoffee,  and  cannot  be  redeemed  back  again 
but  by  matter  subsequent,  viz.  the  performance  of  the  condition.  But 
the  bond  or  recognizance  is  a  thing  in  action,  and  executory,  whereof 
no  advantage  can  be  taken  until  there  be  a  default  in  the  obligor ;  and 
therefore  in  all  cases  where  a  condition  of  a  bond,  recognizance,  &c.  is 
possible  at  the  time  of  the  making  of  the  condition,  and  before  the  same 
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can  be  performed,  the  condition  becomes  impossible  by  the  act  of  God, 
or  of  the  law,  or  of  the  obligee,  &c.  there  the  obligation,  &c.  is  saved. 
But  if  the  condition  of  a  bond,  &c.  be  impossible  at  the  time  of  the 
making  of  the  condition,  the  obligation,  &c.  is  single.  And  so  it  is  in 
case  of  a  feoffment  in  fee  with  a  condition  subsequent  that  is  impossible, 
the  state  of  the  feoffee  is  absolute ;  but  if  the  condition  precedent  be 
impossible,  no  state  or  interest  shall  grow  thereupon.  And  to  illustrate 
these  b3'  examples  you  shall  understand.  If  a  man  be  bound  in  an 
obligation,  &c.  with  condition  that  if  the  obligor  do  go  from  the  church 
of  St.  Peter  in  Westminster  to  the  church  of  St.  Peter  in  Rome  within 
three  hours,  that  then  the  obligation  shall  be  void.  The  condition  is 
void  and  impossible,  and   the  obligation  standeth  good. 

And  so  it  is  if  a  feoffment  be  made  upon  condition  that  the  feoffee 
shall  go  as  is  aforesaid,  the  state  of  the  feoffee  is  absolute,  and  the 
condition  impossible  and  void. 

If  a  man  make  a  lease  for  life  upon  condition  that  if  the  lessee  go  to 
Rome,  as  is  aforesaid,  that  then  he  shall  have  a  fee,  the  condition  pre- 
cedent is  impossible  and  void,  and  therefore  no  fee  simple  can  grow  to 
the  lessee. 

If  a  man  make  a  feoffment  in  fee  upon  condition  that  the  feoffee 
shall  re-enfeoff  him  before  such  a  day,  and  before  the  day  the  feoffor 
disseise  the  feoffee,  and  hold  him  out  by  force  until  the  day  be  past,  the 
state  of  the  feoffee  is  absolute,  for  "  the  feoffor  is  the  cause  wherefore 
the  condition  cannot  be  performed,  and  therefore  shall  never  take  ad- 
vantage for  non-performance  thereof."  And  so  it  is  if  A.  be  bound 
to  B.  that  I.  S.  shall  mari-j-  Jane  G.  before  such  a  day,  and  before  the 
day  B.  marry  with  Jane,  he  shall  never  take  advantage  of  the  bond, 
for  that  he  himself  is  the  mean  that  the  condition  could  not  be  per- 
formed.    And  this  is  regularly  true  in  all  cases. 

But  it  is  commonlj'  holden  that  if  the  condition  of  a  bond,  &c.  be 
against  law,  that  the  bond  itself  is  void. 

But  herein  the  law  distinguisheth  between  a  condition  against  law  for 
the  doing  of  any  act  tliat  is  malum  in  se,  and  a  condition  against  law 
(that  concerneth  not  anything  that  is  malum  in  se)  but  therefore  is 
against  law,  because  it  is  either  repugnant  to  the  state,  or  against  some 
maxim  or  rule  in  law.  And  therefore  the  common  opinion  is  to  be  un- 
derstood of  conditions  against  law  for  the  doing  of  some  act  that  is 
malum  in  se,  and  jet  therein  also  the  law  distinguisheth.  As  if  a  man 
be  bound  upon  condition  that  he  shall  kill  I.  S.  the  bond  is  void. 

But  if  a  man  make  a  feoffment  upon  condition  that  the  feoffee  shall 
kill  I.  S.  the  estate  is  absolute,  and  the  condition  void. 

If  a  man  make  a  feoffment  in  fee  upon  condition  that  he  shall  not 
alien,  this  condition  is  repugnant  and  against  law,  and  the  state  of  the 
feoffee  is  absolute  (whereof  more  shall  be  said  in  his  proper  place). 
But  if  the  feoffee  be  bound  in  a  bond,  that  the  feoffee  or  his  heirs  shall 
not  alien,  this  is  good,  for  he  maj'  notwithstanding  alien  if  he  will  for- 
feit his  bond  that  he  himself  hath  made. 
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So  it  is  if  a  man  make  a  feoffment  in  fee  upon  condition  that  the 
feoffee  shall  not  talce  the  profits  of  the  land,  this  condition  is  repugnant 
and  against  law,  and  the  state  is  absolute. 

But  a  bond  with  a  condition  that  the  feoffee  shall  not  take  the  profits 
is  good.  If  a  man  be  bound  with  a  condition  to^nfeotf  his  wife,  the 
condition  is  void  and  against  law,  because  it  is  against  the  maxim  in 
law,  and  yet  the  bond  is  good ;  but  if  he  be  bound  to  pay  his  wife 
money,  that  is  good.  Et  sic  de  similibus,  whereof  there  be  plentiful 
authorities  in  our  books. 


THOMAS  V.  HOWELL. 
King's  Bench.     1692. 

[Seported  1  Scdk.  170.] 

One  devised  to  his  eldest  daughter,  upon  condition  she  should  marry 
his  nephew  on  or  before  she  attained  the  age  of  twenty-one.  The 
nephew  died  young,  and  the  daughter  never  refused,  and  indeed  never 
was  required  to  marry  him.  After  the  death  of  the  nephew,  the 
daughter,  being  about  seventeen,  married  J.  S.  And  it  was  adjudged 
in  C.  B.  that  the  condition  was  not  broken,  being  become  impossible 
by  the  act  of  God  ;  and  the  judgment  was  afterwards  aflSrmed  in  error 
in  B.  R.  ' 


LOWTHER  V.  CAVENDISH. 

Chancery.     1758. 
[Reported  1  Ed.  99.] 

The  Lord  Keeper.'  [Sir  Robert  Henley.  J  Upon  this  bill  three 
questions  have  been  made,  which  are  questions  of  construction  upon 
the  will  of  old  Sir  James  Lowther.  .  .  .  The  second  question,  which 
relates  to  the  £30,000  South  Sea  Annuities,  depends  upon  another  part 
of  the  will.  "And  whereas  I  did  not  think  it  proper  for  me  to  divide 
my  estate  in  Cumberland,  but  rather  to  dispose  of  it  in  the  manner  I 
have  done,  as  it  is  an  estate  that  requires  great  application  and  care  in 
those  that  are  to  have  the  management  of  it,  I  think  it  right  for  the 
said  Sir  William  Lowther  to  have  all  the  estate  that  the  said  James 
Lowther  has  in  Cumberland,  and  that  the  said  James  Lowther  should 
have  all  the  estate  of  the  said  Sir  William  Lowther  in  Yorkshire.  It  is 
my  will,  and  I  do  hereby  give  and  devise  £30,000  South  Sea  Annuities 
to  the  said  James  Lowther,  Sir  William  Lowther,  and  Robert  Harper, 
in  trust  for  the  said  James  Lowther,  until  such  time  as  the  said  Sir 
William  Lowther  shall,  by  absolute  and  effectual  conveyances,  make 

1  Only  the  opinion,  and  of  the  opinion  only  that  part  which  relates  to  the  question 
of  conditions,  is  here  given. 


4  LOWTHER  V.   CAVENDISH.  [CHAP.  I. 

over  to  and  vest  in  the  said  James  Lowther  and  his  heirs  all  his  lands, 
tenements,  and  hereditaments,  at  or  within  twenty  miles  of  Marsk,  he 
the  said  James  Lowther  conveying  to  the  said  Sir  William  Lowther  all 
his  right  and  title  to  the  rent  charge  hereinbefore  given  him  of  £1,000 
per  annum  for  his  \\%  out  of  my  estate  at  St.  Bees.  And  it  is  my  will, 
that  in  case,  by  the  neglect  or  refusal  of  either  of  the  said  Sir  William 
Lowther  or  James  Lowther,  what  I  have  here  recommended  and  di- 
rected is  not  made  good  and  completed,  within  six  months  after  the 
said  James  Lowther  comes  to  the  age  of  twenty-one,  such  one  of  them 
two,  by  whose  neglect  or  refusal  it  shall  appear  not  to  have  been  com- 
pleted, shall  not,  after  that  time,  have  any  share  of  the  said  £30,000 
South  Sea  Annuities ;  but  the  whole  of  the  said  £30,000  South  Sea 
Annuities  shall  be  the  sole  property  of  such  one  of  them  two  who  was 
willing  and  ready  to  have  completed  and  made  effectual  what  I  have 
recommended.  And,  further,  it  is  my  will,  that,  in  case  what  I  have 
recommended  is  made  good  and  completed  by  the  said  Sir  William 
Lowther  and  James  Lowther,  the  said  £30,000  South  Sea  Annuities  shall 
be  equally  between  them  ;  and  that  each  shall  have  £15,000  of  it." 
[Sir  William  Lowther  died  after  the  testator,  before  the  exchange  could 
be  made,  as  the  plaintiff —  the  James  Lowther  mentioned  in  the  will,  and 
who  on  the  testator's  death  became  Sir  James  Lowther  —  was  still  an 
infant.] 

In  the  first  place  it  is  to  be  observed,  that  this  is  the  devise  of  a 
chattel,  bearing  fruit  to  Sir  James  Lowther,  and  two  trustees,  upon 
trust  for  Sir  James,  to  have  the  fruit  quousque.  —  That  is.  in  construc- 
tion of  law,  a  •  devise  to  him  of  the  chattel  quousque.  —  When  is  the 
devise  to  him  to  cease  in  point  of  limitation?  When  Sir  William 
Lowther  shall  convey  to  Sir  James  his  Yorkshire  estate.  —  Till  that 
event  happens,  Sir  James  has  as  great  an  interest  in  this  monej- as 
if  no  limitation  had  been  added  to  the  devise  ;  just  as  a  man  that  has  a 
quaHfied  or  conditional  fee,  has  as  great,  and  as  ample  an  estate,  as  he 
that  has  a  fee-simple,  though  his  estate  is  not  so  perdurable,  so  pure, 
or  so  absolute.  The  same  event  must  determine  the  total  interest  in 
these  annuities  as  to  Sir  James,  and  precede  the  vesting  of  anj-  part  of 
them  in  Sir  WilUam.  The  event  is  a  condition  subsequent  to  limit  one 
interest  and  a  condition  precedent  to  the  accruing  of  the  other.  Is 
there  anything  subsequent  in  the  will  that  controls  this  express  intent? 
There  seems  to  be  no  event  on  which  the  £30,000  is  to  be  divided,  but 
this  :  Sir  William  was  to  purchase  the  moiety  of  the  £30,000,  and  the 
rent  charge  of  £1,000  per  annum,  bj-  exchanging  the  estate  ;  but  if  he 
was  willing  to  exchange,  and  Sir  James  refused  or  neglected  to  com- 
plete the  exchange,  on  that  event  the  whole  was  to  go  to  Sir  William. 
Sir  James  has  not  neglected  or  refused,  and  consequently  can  have 
forfeited  nothing.  The  exchange  becomes  impossible  by  the  act  of 
God,  and  by  that  the  qualified  legacy  becomes  absolute.  Suppose  I 
give  the  dividends  of  my  £10,000  bank  stock  to  I.  S.  till  I.  N.  returns 
to  England,  or  till  I.  N.  marries ;  and  I.  N.  dies.     Is  not  the  legacy  ab- 
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solute  ?  There  seems  to  me  throughout  the  will,  not  to  be  the  most  dis- 
tant hint  of  an  intent  in  the  testator  to  have  given  any  part  of  his  South 
Sea  Annuities  to  Sir  William  Lowther,  but  upon  his  doing  somewhat  to 
merit  it.  It  is  not  expressed  as  a  legatum,  benevolentice,  but  as  a  lega- 
tum  coercendi  causa,  which  lias  ever  been  a  very  common  method  of 
purchasing  a  boon,  that  the  testator  makes  an  object  after  his  death. 

Legacies  of  this  kind  are  given  on  condition,  adempted  on  condition, 
and  transferred  on  condition,  in  order  to  obtain  the  end  of  the  testator. 
They  were  indeed  reprobated  as  legacies  nomine  pcence  by  the  old  Ro- 
man law,  but  permitted  when  that  law  was  corrected  into  purity,  and 
have  been  allowed  ever  since.  "  Poenae  quoque  nomine  inutiliter  autea 
legabatur,  et  adimebatur,  vel  transferebatur.  Pcense  autem  nomine 
legari  videtur,  quod  coercendi  haeredis  causa  relinquitur,  quo  magis 
aliquid  faciat,  aut  non  faciat,  &c.  —  Sed  hujusmodi  scrupulositas  nobis 
non  placuit,  &  generaliter  ea  quae  relinquuntur,  licet  poBnae  nomine 
fuerint  relicta,  vel  adempta,  vel  in  alium  translata,  nihil  distare  a  caeteris 
legatis  constituimus,  vel  in  dando,  vel  in  adimendo,  vel  in  transferendo : 
exceptis  videlicet  lis  quae  impossibilia,  vel  legibus  interdicta,  aut  alias 
probrosa.  Hujusmodi  enim  testamentorum  dispositiones  valere,  secta 
meorum  temporum  non  patitur"  (Just.  Inst.  lib.  2,  tit.  20,  subfineni). 

The  sense  of  this  is,  that  bj-  the  old  Roman  law,  if  any  legacy  was 
given  from  an  heir  to  a  legatee  upon  condition,  or  in  order  to  compel 
the  heir  to  do,  or  to  restrain  him  from  doing,  anj'  particular  thing,  such 
legacy  was  deemed  to  be  given  nomine  poenoe  and  void.  This  was  very 
irrational,  for  cujus  est  dare,  ejus  est  disponere.  Justinian  therefore 
corrects  the  law,  and  says  such  legacies  shall  stand  on  the  ground  of 
other  legacies,  unless  the  condition  be  impossible,  prohibited  at  law,  or 
infamous.  However,  the  best  comment  on  this  passage  and  species  of 
legacies,  is  Mr.  Swinburn  (4  pt.  sec.  6,  fo.  229).  When  the  condition  is 
extreme,  that  is  to  say,  either  necessary  or  impossible,  such  condition 
hindereth  not  the  legatary,  but  that  he  may  recover  the  legac}' ;  but 
(fo.  223)  that  impossibility  is  with  this  limitation.  When  the  condition 
is  not  impossible  at  first,  but  becomes  impossible  afterwards,  for  then  it 
is  not  void,  but  makes  the  disposition  void.  M  g.,  the  testator  gives 
A.  B.  £100  if  he  marry  his  daughter ;  afterwards,  and  before  the  mar- 
riage, the  woman  dies,  whereby  the  condition  is  made  impossible.  In 
this  case  the  condition,  though  now  impossible,  is  not  void,  but  makes 
the  disposition  void. 

These  rules  annexed  to  conditional  legacies  seem  established  on  great 
authority  and  founded  on  good  sense.  For  if  I  annex  a  condition  to 
a  legacj-,  impossible  at  the  time  of  imposing  it,  the  legacy  can  never 
take  efliect,  consequently  it  is  repugnant,  as  if  I  give  A.  £100  si  m,are 
ebiberit,  si  caelum,  digito  dttigerit ;  but  if  I  give  a  legacj'  upon  a  pos- 
sible event,  that  is  not  repugnant'  to  the  nature  of  the  gift,  but  only 
goes  in  restriction  of  the  testator's  benevolence  ;  and  no  person  has  a 
right  to  impose  a  measure  upon  the  testator's  generosity,  or  to  say  that 
the  condition  imposed  is  whimsical  or  capricious. 
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The  next  consideration  is,  how  are  these  rules  applicable  to  the 
present  case.  Nothing  can  be  clearer  to  me,  than  that  this  is  a 
legacy  coercendi  causa.  It  is  a  mean  to  attain  an  end.  Sir  James 
recites  that  he  did  not  think  it  proper  to  divide  his  Cumberland  estate, 
and  intended  to  procure  a  further  acquisition  to  the  proprietor  of  it. 
What  are  the  means  he  uses  for  that  purpose  ?  He  gives  £30,000  South 
Sea  Annuities  to  trustees,  to  pay  the  dividends  to  Sir  James  Lowther  : 
bad  he  stopped  here,  no  doubt  could  have  been  entertained  but  that  Sir 
James  would  have  been  entitled  to  this  £30,000.  But  then  he  adds  a 
conditional  word  quousque  Sir  Wilham  convey  his  Yorkshire  estate  ; 
and  in  case  such  conveyance  is  made,  the  £30,000  shall  be  divided,  and 
each  shall  have  £15,000.  Now  the  event  upon  which  Sir  "William  Low- 
ther was  to  have  the  £15,000  was  possible  —  it  is  become  impossible. 
How  then  can  he  be  entitled  to  this  legacj'?  It  is  in  effect  no  more 
than  a  description  of  the  legatee.  I  give  to  Sir  William  (he  having 
convej'ed  the  Yorkshire  estate  to  Sir  James),  £15,000. 

I  must  therefore  declare  .  .  .  that  the  plaintiff,  Sir  James  Lowther, 
is  entitled  to  the  £30,000  South  Sea  Annuities,  and  decree,  that  the  de- 
fendant Harper  may  join  in  a  sale  or  transfer  of  the  said  South  Sea 
Annuities  to  and  for  the  sole  and  absolute  benefit  of  the  plaintiff. 

The  Solicitor- General,  Perrot,  jBrovming,  and  Sewell,  for  the 
plaintiff. 

The  Attorney-  General,  Wilbraham,  and  Hoskins,  for  the  defendants. 

There  was  an  appeal  to  the  House  of  Lords  from  so  much  of  the 
above  decree  as  related  to  the  legacy  of  the  South  Sea  Annuities,  when 
the  same  was  aflSrmed,  6  March,  1759,  3  Toml.  P.  C.  186. 


BROWN  V.  PECK. 
Chancery.     1758. 

[Reported  1  Ed.  140.] 

William  Sparks,  hy  his  will,  bearing  date  the  6th  of  January-,  1756, 
devised  inter  alia  to  his  niece  Elizabeth  Sparks,  eight  dwelling-houses, 
with  divers  remainders  over,  and  also  gave  her  two  several  legacies  of 
£500  each.  The  testator  gave  to  Charles  Umphreville,  who  had  mar- 
ried his  niece  Rebecca  Sparks,  five  shillings  and  no  more  ;  because  he 
had  married  his  said  niece  without  the  consent  of  her  mother,  or  one 
of  her  relations  ;  and  after  leaving  his  said  niece  Rebecca  Umphreville 
£15  for  mourning,  he  directed,  that  if  she  lived  with  her  husband,  his 
executors  should  pay  her  £2  per  month,  and  no  more  ;  but  if  she  lived 
from  him,  and  with  her  mother  Sparks,  then  they  should  allow  her  £5 
per  month. 

By  indenture,  bearing  date  the  24th  of  September,  1756,  made  upon 
the  marriage  of  Elizabeth  Sparks  with  the  defendant  Peck,  the  testator 
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settled  five  dwelling-houses  (one  of  which  was  the  same  with  one  which 
he  had  devised  to  Elizabeth  Sparks  by  his  will),  and  the  sum  of  £500, 
upon  the  husband  and  wife  successively-,  and  the  issue  of  the  marriage. 

Upon  a  bill  brought  to  have  the  will  established  and  explained,  one 
question  was,  whether  the  advancement  by  the  settlement  was  an 
ademption?  There  was  another  question  upon  the  amount  of  the 
allowance  to  be  made  to  Mrs.  Umphreville. 

Tlie  testator  had  four  nieces,  and  evidence  was  entered  into  by  the 
plaintiffs,  to  show  that  he  intended  the  portion  to  be  an  ademption  of 
what  was  left  by  the  will ;  but  it  amounted  to  nothing  more  than  gen- 
eral declarations,  that  they  should  all  be  equally  provided  for. 

The  Solicitor-  General  and  Wilbraham,  for  the  plaiutiflfs. 

Perrot  and  Comyn  for  the  Umphrevilles. 

The  Attorney-  General  and  De  Grey,  for  the  Pecks. 

The  Lord  Keeper  [Sir  Robert  HenleyJ  was  of  opinion,  that  the 
settlement  made  by  the  testator,  on  his  niece  Elizabeth  Sparks,  was  not 
an  ademption  or  satisfaction  of  the  devises  and  bequests  made  to  her 
in  the  said  will ;  but  that  she  was  entitled  both  to  what  she  took  under 
the  settlement,  and  what  was  given  to  her  under  the  will. 

And  upon  the  question  whether  Mi-s.  Umphreville  was  entitled  to  the 
monthly  paj-ment  of  £5,  his  Lordship  declared  that  he  was  of  opinion 
tliat  she  was ;  and  that  the  condition  annexed  being  both  impossible  at 
the  time  of  imposing  it,  and  contra  bonos  mores,  the  legacy  was  simple 
and  pure.  A  third  question,  upon  the  consideration  of  the  residuary 
clause,  was  decided  in  favor  of  the  children  of  the  testator's  nephews 
and  nieces  living  at  his  death. 


ROUNDEL  V.  CURRER. 

Chancery.     1786. 

[Beported  2  Bro.  C.  C.  67.] 

Sarah  Cdrrer,  by  will,  dated  5th  August,  1778,  devised  her  real 
estates  to  John  Richardson  for  life,  without  impeachment  of  waste,  pro- 
vided he  took  the  name  of  Currer ;  remainder  to  his  first  and  other 
sons,  in  tail  male ;  remainder  to  her  cousin  Richard  Richardson,  son  of 
her  cousin  Henry  Richardson,  in  tail  male ;  remainder  to  (Henry)  the 
second  son  of  Henry  Richardson,  in  tail  male  ;  remainder  to  the  right 
heirs  of  Dorothy  Currer ;  and  gave  the  first  and  other  takers,  powers  of 
jointuring,  and  to  provide  portions  for  younger  children. 

After  the  death  of  the  testatrix,  John  Richardson  entered  and  took 
the  name  of  Currer.  The  personal  estate  not  being  sufficient,  and  there 
being  a  charge,  he  sold  a  small  part  of  the  real  estate  for  the  payment  of 
debts  -,  and,  in  order  to  avoid  the  sale  of  more  of  the  land,  paid  £5000 
of  the  debts  with  his  own  money,  and  took  assignments  of  the  debts. 
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Henry  Richardson,  and  Richard  his  son,  the  devisee  over  in  tail,  both 
died  in  the  life-time  of  John  Richardson  Currer,  by  which  the  remainder 
in  tail  vested  in  Henry  Richardson,  the  second  son. 

John  Richardson  Currer  purchased  additional  estates,  and  being  de- 
sirous that  the  two  estates  should  go  together,  he  made  his  will  10th 
October,  1763,  reciting  the  will  of  Sarah  Currer,  and  the  other  matters 
before  stated:  he  devised  all  his  own  lands  (excepting  one  estate 
otherwise  disposed  of),  and  also  the  lands  devised  to  him  by  Sarah 
Currer,  to  trustees,  to  be  b}-  them  conveyed  to  other  trustees,  to  the 
use  of  Henry  Richardson  for  life  ;  remainder  to  his  first  and  other  sons 
in  tail  male ;  remainder  to  the  plaintiff  Roundel,  and  his  heirs  male,  in 
tail  male ;  remainder  to  the  daughter  or  daughters  of  Henry  Richard- 
son ;  remainder  to  his  own  right  heirs.  The  devise  is  upon  express 
condition,  that  Henry  Richardson  should,  within  six  months,  suffer  a 
recovery,  and  bar  the  remainders  in  Sarah  Currer's  will,  and  convej-  all 
her  estates  to  such  persons,  &c.,  as  were  declared  by  his  will  as  to  his 
own  estates,  and  no  conveyance  of  his  estates  be  made  before  Henry 
Richardson  had  suffered  the  recover}- ;  and,  in  default  of  his  suffering 
such  recovery,  to  conve}'  his  estates  to  other  trustees,  to  the  use  of  the 
plaintiff  Roundel  for  life,  with  remainders  over ;  and  in  case  Henry- 
Richardson  should  comply  with  the  terms  of  the  will,  then  he  was  to 
have  powers  of  jointuring  and  raising  portions  for  daughters,  if  he 
should  have  no  male  issue,  provided  there  shall  be  contained  in  such 
conveyance  a  proviso  to  compel  Henry  Richardson,  and  the  husbands 
of  an}'  women  who  should  come  into  possession,  to  take  the  name  and 
arms  of  Currer,  and  declaring  this  to  be  a  condition  precedent  to  the 
vesting  of  the  estate. 

B}"-  a  codicil  (not  having  disposed  of  his  personal  estate),  he  gave  his 
personal  estate  to  Henry  Richardson,  on  condition  of  his  performing 
the  conditions  in  his  will ;  and,  if  he  should  refuse  so  to  do,  then  he 
gave  it  to  trustees  to  laj'  out  m  lands,  to  the  uses  declared  in  his  will 
as  to  his  own  estates. 

After  the  death  of  John  Richardson  Currer,  Henry  Richardson  proved 
the  will ;  entered,  and  took  the  name  of  Currer,  and  did  various  acts, 
which,  in  case  of  a  freehold  estate,  would  amount  to  an  election, 
and  made  preparations  for  suffering  the  recover}',  but  died  before  the 
recovery  was  completed,  vrithout  issue  male ;  but  left  his  wife  enciente 
of  a  child,  which  proved  a  female. 

Henry  Richardson  Currer  was  heir  at  law  to  Sarah  Cun-er,  John 
Richardson  Currer,  and  Dorothy  Currer,  consequently  his  daughter  was 
so.  If  Henry  Richardson  had  performed  the  conditions  of  John  Rich- 
ardson Currer's  will,  the  plaintiff  Roundel  was  entitled  for  life  to  the 
possession  of  both  his  and  Sarah's  estate ;  if  not,  upon  his  death  the 
estate-tail  was  spent,  and  the  reversion  to  the  right  heir  of  Dorothy 
Currer  was  fallen  in  and  went  to  the  infant  daughter. 

The  bill  was  filed  by  Roundel,  insisting  that  the  acts  done  by  Henry 
Richardson  Currer  were  a  sufficient  election  to  take  under  the  will  of 
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John  Richardson  Currer ;  and  therefore  praying  a  conveyance  of  both 
the  estates  under  that  will. 

Mr.  Scott,  for  the  plaintiff,  supported  by  Mr.  Graham  and  Mr. 
Lloyd. 

Mr.  Solicitor-  General,  Mr.  Mansfield,  and  Mr.  Mitford,  for  the 
defendant,  the  infant  daughter  of  Henry  Richardson  Currer. 

Master  op  the  Rolls.  [Sir  Lloyd  Kenyon.]  This  is  a  case  of 
some  diflficulty,  and  I  might  very  well  reserve  the  consideration  of  it : 
but  I  think  I  shall  serve  the  interests  of  the  parties  better,  by  giving 
an  immediate  opinion.  It  arises  upon  the  will  of  John  Richardson 
Currer,  made  with  reference  to  that  of  Sarah  Currer  (both  which  his 
Honor  stated).  The  bill  is  brought  by  William  Roundel,  praying  that 
the  will  may  be  carried  into  execution,  and  that  Henry  Richardson  Currer 
may  be  declared  to  have  elected  to  take  under  the  will.  The  important 
question  is,  whether  the  reversion  In  fee,  descended,  is  liable  to  be  con- 
veyed to  William  Roundel  under  the  will.  Great  stress  has  been  laid 
on  the  point  of  election,  whether  the  acts  of  Henry  are  sufficient  to 
constitute  an  election,  and  whether  the  daughter  is  bound  to  convey : 
and  if  I  thought  the  question  was  to  be  decided  by  the  point  of  elec- 
tion, I  would  send  it  to  a  jury ;  but  I  do  not  think  it  accurately  stated 
when  it  is  called  a  case  of  election.  The  material  question  is,  whether 
Henr^-  Richardson  Currer  has  done  all  the  acts  he  must  do,  in  order  to 
entitle  himself  to  John  Richardson  Currer's  estate.  The  plan  was,  that 
before  he  should  have  entitled  himself  to  it,  no  conveyance  should  be 
made.  The  means  by  which  it  was  to  be  effected,  was,  that  he  should 
suffer  a  recovery ;  and  I  will  not  say  that  any  other  conveyance  would 
answer  the  intent.  The  testator  has  directed  the  means,  and  none  so 
proper  to  perform  the  intent.  In  certain  possible  events,  a  fine  would 
not  have  done ;  the  estate  might  have  been  liable  to  specific  encum- 
brances, which  a  fine  would  have  let  in ;  but  it  is  not  necessary  to 
decide  that.  In  fact,  no  recovery  was  suffered.  The  apology  is,  that 
there  was  scarcely  an  opportunity,  and  that  there  was  no  neglect :  and  it 
is  argued,  that  if  it  was  prevented  by  the  act  of  God,  it  should  be  held 
as  done  ;  but  there  are  many  cases  where  the  act  is  rendered  impossible 
to  be  done,  and  yet  the  estate  shall  not  vest.  As  an  estate  given  to  A. 
on  condition  that  he  shall  enfeoff  B.  of  Whiteacre,  B.  refuses  to  accept, 
the  estate  will  not  vest  in  A.  Here,  the  estate  was  to  be  conveyed  upon 
a  certain  act  to  be  done,  which  amounted  to  a  price ;  ie  was  to  take 
care,  that,  at  all  events,  the  estate  of  Sarah  Currer  should  be  so  con- 
veyed as  to  go  to  the  uses  of  John  Currer's  will.  It  is  said,  nothing  is 
left  undone  but  the  execution  of  the  deed :  but  this  I  may  venture  to 
deny.  It  is  said,  what  he  has  done  would  have  amounted  to  a  convey- 
ance :  if  he  had  been  seised  of  a  fee-simple,  it  might  so ;  but  he  had 
only  an  estate-tail,  with  a  fee-expectant,  and  could  only  bar  by  recov- 
ery. It  is  said,  the  estate-tail  being  spent,  is  now  out  of  the  case  ;  and 
that  therefore  it  is  now  the  same  thing.  I  think  this  is  not  so ;  Henry 
Richardson  Currer  should  have  taken  care,  that,  at  all  events,  the  estate 
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of  Sarah  Currer  should  be  settled  to  the  uses  of  John  Richardson  Cur- 
rer's  will.  He  had  only  a  reversion  :  he  had  never  Such  an  interest  as 
he  could  bind  by  an  equitable  disposition.  I  will  not  say  whether  it 
was  absolutely  necessary  that  a  recovery  should  be  suffered ;  but  he 
ought,  in  his  life-time,  to  have  obtained  such  an  estate  as  he  could 
convey ;  therefore  the  daughter  is  not  bound  to  convey  Sarah  Currer's 
estates. 

As  to  the  other  two  points :  the  estates  John  Richardson  Currer 
could  dispose  of  will  go  to  Roundel ;  and  the  same  arguments  apply 
to  the  personal  estate :  it  must  therefore  be  laid  out  in  land  to  the 
same  uses.* 


WREN  V.  BRADLEY. 

Chancery.     1848. 
[Reported  2  De  G.  &  S.  49.] 

The  question  in  this  case  was  as  to  the  effect  of  the  following  testa- 
mentary dispositions,  so  far  as  they  regarded  Mrs.  Ann  Jefferies  Wren . 

Mr.  Henry  Poole^',  the  testator,  by  his  will,  dated  August  8th, 
1838,  directed  certain  moneys  to  be  invested,  upon  trusts,  expressed 
as  follows :  — 

"  And  pay,  apply,  and  dispose  of  the  interest,  dividends,  and  annual 
income  in  manner  hereinafter  mentioned  (that  is  to  say),  to  my  wife 
Elizabeth  Pooley,  one  annuit3'or  clear  yearly  sum  of  £80  for  and  during 
the  term  of  her  natural  life,  by  equal  half-yearlj-  paj-ments,"  &c. ;  "and 
to  my  daughter,  Ann  Jefferies  Wren,  the  wife  of  Abraham  Wren,  in  case 
she  shall  be  living  apart  from  her  said  husband,  the  said  Abraham  Wren, 
and  shall  continue  so  to  do  during  the  lifetime  of  my  said  wife,  an  an- 
nuity of  £30,  by  equal  quarterly  payments,  the  first  of  such  paj-ments 
to  be  made  at  the  expiration  of  three  calendar  months  next  after  my 
decease.  And  I  do  hereby  further  direct,  that  if  at  any  time  the  said 
Ann  Jefferies  Wren  shall  cohabit  with  the  said  Abraham  Wren,  the 
said  annuity  hereinbefore  given  to  her  shall,  during  the  time  she  shall 
so  cohabit,  absolutely  cease  and  determine." 

The  residue  of  the  dividends  were  to  be  accumulated  during  the  life 
of  the  testator's  wife ;  and  after  her  decease  the  testator  directed  his 
trustees  to  stand  possessed  of  the  trust-fund  and  its  accumulations, 
after  disposing  of  two-thirds  thereof  as  therein  mentioned.  As  to  the 
remaining  one-third,  "Upon  trust  to  pay  the  interest,  dividends,  and 
annual  produce  thereof  at  the  times  and  in  the  manner  hereinbefore 
declared  respecting  the  portions  of  my  said  daughters,  unto  my  said 
daughter  Ann  Jefferies  Wren,  during  such  time  as  she  shall  continue  to 
live  apart  from  her  said  husband,  the  said  Abraham  Wren  ;  but  should 
1  See  s.  c.  1  Swanst.  383,  note. 
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she  at  anj-  time  cohabit  with  the  said  Abraham  Wren,  then  mj'  -will  is, 
and  I  hereby  direct,  that  during  such  time  as  she  shall  so  cohabit  with 
the  said  Abraham  Wren,  thej-  and  he  my  said  trustees  or  trustee  shall 
pa}-  the  same  unto  and  equally  between  the  said  Elizabeth  Bradlej'  and 
Sarah  Picton,  if  livmg,  or  if  dead  to  their  children  and  issue,  in  such 
shares  and  in  the  same  manner  as  hereinbefore  directed  with  respect  to 
the  portions  already  provided  for  them  respectively'  by  this  my  will ; 
and  after  the  decease  of  the  said  Ann  Jetferies  Wren,  upon  trust  to 
pay  and  divide  the  said  remaining  one-third  part  or  share  of  and  in  the 
said  entire  trust-fund  and  accumulations,  unto  and  amongst  any  chil- 
dren which  the  said  Ann  Jefferies  Wren  may  leave  her  surviving  by 
any  other  husband  other  than  the  said  Abraham  Wren,  and  the  issue  of 
any  such  children  as  ma}'  be  then  dead  at  such  time,"  &c. ;  "  and  if  no 
such  child,  then  the  share  to  be  divided  between  the  other  two  daughters 
and  their  children,  in  the  same  way  as  their  original  shares."  "  And  I 
direct  tlie  various  annuities  bequeathed  to  the  said  Elizabeth  Bradley, 
Sarah  Picton,  and  Jefferies  Wren,  to  be  paid  to  them  for  their  separate 
use  and  benefit,  independently  and  exclusivel}'  of  their  present  or  any 
future  husband,  and  without  being  in  anywise  subject  to  debts,  claims, 
or  demands ;  and  that  the  receipts  of  the  said  annuitants,  notwith- 
standing their  respective  covertures,  shall  be  good  and  effectual  releases 
and  discharges  for  the  same." 

And  the  testator  declared  that  all  attempts  at  anticipation  should  be 
void  ;  and  he  appointed  his  trustees,  Thomas  Bradley  and  James  Allan- 
son  Picton,  the  executors  of  his  will. 

At  the  date  of  the  will,  Mrs.  Wren,  and  her  husband  mentioned  ill 
the  will,  were  living  apart ;  but  before  and  at  the  death  of  the  testator 
they  were  reconciled,  and  living  together.  The  question  was,  whether, 
under  these  circumstances,  they  were  entitled  to  the  benefit  of  the  above 
bequests. 

All  parties  concurred  in  desiring  the  court  to  decide  the  question  at 
this  stage  of  the  cause. 

Mr.  Eussell  and  Mr.  Follett,  for  Mrs.  Wren,  the  plaintiff. 

Mr.  J.  Hird  Allen,  for  Mr.  Wren,  the  plaintiffs  husband. 

Mr.  Wigram  and  Mr.  Sazagette,  for  the  otlier  defendants. 

Jan.  2\st.  The  Vice-Chancellor.  [Sir  J.  L.  Knight  Bruce. j 
Assuming  it  to  be  admitted  by  all  parties,  that,  at  the  date  of  the  will, 
the  husband  and  wife  were  living  separate,  and  that  at  the  death  they 
were  living  together,  my  present  impression  is,  that  it  will  be  more  in 
accordance  with  authority,  —  I  do  not  say  with  principle,  —  to  decide 
In  favor  of  the  gift ;  but  I  will  reconsider  the  question. 

Jan.  2&th.  —  The  will  to  be  construed  in  this  case  is  one  of  perso- 
nalty merely  ;  and  it  is  admitted  on  each  side,  that  Mrs.  Wren  and  her 
husband,  when  it  was  made,  were  not  living  together,  but  afterwards, 
before  the  testatoi-'s  death,  came  together  again,  and  from  the  time  of 
that  reconciliation  to  the  present  time  have  been  living  together,  and 
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were  therefore  living  together  at  the  time  of  the  testator's  death.  His 
widow  being  dead,  the  question  is,  what,  or  whether  anything,  can  be 
claimed  by  Mr.  and  Mrs.  Wren  or  either  of  them,  under  the  will.  I 
continue  to  thmk  the  point  one  of  considerable  difficulty,  which,  in  the 
absence  of  authority,  I  might  very  possibly  have  decided  wholly,  or  to 
some  extent,  against  them.  The  authorities,  however,  and  the  princi- 
ples of  the  civil  law,  which,  to  a  certain  extent  at  least,  are  allowed  to 
influence  cases  of  the  present  kind,  being  such  as  I  understand  them  to 
l)e,^  I  thmk  it  the  right  conclusion  upon  this  will  to  say,  that  neither 
of  the  bequests  to  Mrs.  Wren  is  defeated  or  affected  by  the  circumstance 
that  she  was  at  her  father's  death,  or  has  since  been,  living  with  her 
husband.  The  gifts  are  not  worded  exactly  in  the  same  way.  I  think 
it,  however,  impossible  to  read  the  will  without  perceiving  that  the  tes- 
tator's wish  and  object  were  to  obstruct  a  reconciliation,  and  prevent 
the  wife  from  living  with  her  husband  ;  and  that,  by  that  wish,  by  that 
object,  its  provisions  as  to  her  were  influenced  and  directed.  The 
weight  of  authoritj-,  therefore,  as  I  have  said,  and  the  principles  of  the 
civil  law,  as  far  as  I  consider  them  applicable,  seem  to  me  to  render  a 
decision  of  this  case  in  Mrs.  Wren's  favor  consistent  at  once  with  tech- 
nical equity  and  moral  justice. 


PRIESTLEY  V.  HOLGATE. 

Chanceky.     1857. 

[Repnrlcd  3  A'.  <£•  /.  286.] 

Joseph  Priestley,  by  his  will,  dated  in  1850,  gave  and  bequeathed 
to  James  Priestlej'  the  sum  of  £!•}  19s. ;  and  also  a  further  legacy 
of  £2000. 

The  testator  made  a  codicil,  dated  in  1852,  as  follows:  "Whereas, 
since  the  making  of  my  will,  James  Priestley,  to  whom  I  had  bequeathed 
£2000,  has  emigrated  to  Australia,  I  therefore  hereby  revoke  that 
legacy,  and  in  lieu  thereof  I  give  and  bequeath  to  him  the  said  James 
Priestlej-,  in  case  he  remains  in  Australia  or  out  of  this  kingdom,  £600, 
to  be  paid  to  him  twelve  months  after  the  decease  of  my  wife ;  but  if 
he  return  to  England  before  her  decease,  I  give  and  bequeath  to  liim 
the  further  sum  of  £400  (making  £1000).  This  last  £400  not  to  be 
paid  till  twelve  months  after  the  decease  of  my  wife." 

In  November,  1852,  the  testator  died.  Sarah  Priestley,  his  widow, 
died  in  January,  1856. 

At  the  time  of  the  decease  of  the  testator,  James  Priestlej'  was  at 
Melbourne,  in  Australia,  whither  he  had  gone  in  the  year  1852. 

'  Dig.  Lib.  30,  T.  64.  Turpia  legata,  quae  denotandi  magis  legataiii  gratia  scri- 
buutnr,  odio  scribentis  pro  non  scriptis  habentur. 

Si  Titise  legatum  relictum  est,  si  arbitratu  Seii  nupslsset,  et  vivo  testatore,  Seius 
decessisset,  et  ea  nupsisset:  legatum  ei  deberi.  — Rep. 
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On  the  9th  day  of  August,  1853,  he  sailed  in  a  British  ship  named 
tlie  Madagascar  from  Melbourne  on  the  homeward  voyage  to  England, 
and  upon  the  voyage  the  Madagascar  was  totally  lost,  and  all  her  crew 
and  passengers  perished  at  sea. 

The  plaintiff  was  his  administratrix,  and  filed  the  bill  in  this  suit  to 
recover  the  said  legacies  of  £19  19s.  and  £600  and  £400. 

3Ir.  Prendergast,  for  the  plaintiff. 

Mr.  Cairns,  Q.  C,  and  Mr.  Fischer,  for  the  defendants. 

Judgment  reserved. 

Vice-Chancellor  Sie  W.  Page  Wood.  I  delayed  giving  my  judg- 
ment in  this  case,  in  the  hope  of  finding  something  to  enable  me  to 
decide  in  favor  of  the  plaintiff's  claim  to  the  additional  legac}'  of  £400. 
(His  Honor  stated  the  effect  of  the  will  and  codicil  and  continued)  — 
At  the  time  of  making  this  codicil,  James  Priestley  was  in  Australia. 
It  is  proved  that  he  embarked  to  return  to  England,  but  the  ship  in 
which  lie  sailed  foundered  at  sea,  and  all  on  board  perished.  The  con- 
dition on  which  the  legacy  was  given  is  personal  to  the  legatee,  and 
the  legacy  cannot  take  effect  unless  that  inchoate  return  fulfils  the 
terms  of  the  condition.  I  was  desirous  to  adopt  that  construction,  if 
possible  ;  but  I  do  not  think  that  the  words  of  the  condition,  which  are 
very  precise,  "if  he  return  to  England  before  her  decease,"  can  be 
satisfied  by  his  embarking  on  a  voyage  to  this  countrj',  in  which  he 
perished  at  sea. 

If  the  codicil  had  contained  a  recital,  that,  owing  to  the  testator's 
displeasure  with  James  Priestley  on  account  of  his  departure  to  Aus- 
tralia, he  attached  this  condition  to  the  legacy  as  a  penalty,  possiblj'. 
the  inchoate  return  might  have  satisfied  the  condition  ;  but  it  may  be, 
that  the  reason  for  the  condition  was,  that  the  testator  thought,  that, 
while  away  from  England,  James  Priestley  did  not  require  so  large  a 
provision  as  he  would  if  residing  in  this  country.  I  must,  therefore, 
decide  against  the  plaintiff's  claim  as  to  the  £400. 

Note.  —  Cf.  Boyce  v.  Boyce,  16  Sim.  476  (1849),  and  1  Roper  on  Legacies  (4th  ed.), 
754-757. 

On  the  Roman  Law,  see  1  Windsoheid,  Pandektenrecht  (4th  ed.),  §  94,  p.  266  ; 
3  Savigny,  System  des  heutigen  Ebmischen  Rechts,  §§  121-124  ;  and  cf.  Swinb. 
Wills,  pt.  4,  §  6. 


IN  RE  MOORE. 

Chancery  Division  and  Court  of  Appeal.     1887,  1888. 

[Reported  39  Ch.  Div.  116,] 

John  Moore,  who  died  on  the  17th  of  April,  1885,  by  his  will  dated 
the  2d  of  April,  1885,  after  appointing  one  Trafford  his  trustee,  and 
appointing  a  guardian  of  his  infant  son,  John  William  Moore,  pro- 
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ceeded  as  follows :  "  I  give  and  bequeath  to  my  trustee  all  property  of 
which  I  am  possessed  or  entitled  to,  or  over  which  I  have  any  dis- 
posing power,  upon  trust  (after  payment  thereout  of  my  debts,  funeral 
and  testamentarj'-  expenses)  to  pay  to  my  sister  Mar^'  Maconochie 
during  such  time  as  she  may  live  apart  from  her  husband,  before  my 
son  attains  the  age  of  twenty-one  years,  the  sum  of  £2  10s.  per  week 
for  her  maintenance  whilst  so  living  apart  from  her  husband  :  and  upon 
trust  as  to  one  moiety  of  my  said  trust  estate  to  pa3-  the  same  to  my 
said  son  on  his  attaining  the  age  of  twenty -one  j-ears ;  and  as  to  the 
other  moietj-  thereof  upon  trust  to  pay  the  same  to  my  said  son  on  his 
attaining  the  age  of  twenty-five  years,"  with  a  gift  over  on  the  death 
of  his  said  son  under  the  age  of  twenty-five  j-ears. 

Mary  Maconochie  and  her  husband  were  married  in  1866,  and  they 
had  never  lived  apart  until  the  latter  part  of  1886,  more  than  a  year 
after  the  death  of  the  testator,  when  they  ceased  to  live  together.  The 
testator  was  well  aware,  at  the  date  of  his  will,  that  thej-  were  living 
together,  but  he  had  quarrelled  with  the  husband  and  had  not  been  for 
several  years  on  speaking  terms  with  him. 

The  testator's  son  survived  him  and  was  still  an  infant. 

This  was  an  originating  summons  taken  out  by  the  trustee  of  the 
will  against  Mrs.  Maconochie  for  the  decision  of  the  question  whether 
she  was  entitled  to  payment  of  the  legacy  of  £2  10s.  per  week,  dis- 
charged from  the  restriction  imposed  by  the  testator. 

Upon  the  summons  coming  on  in  chambers,  his  Lordship  directed  it 
to  be  adjourned  into  court  for  argument ;  that  a  guardian  ad  litem 
should  be  appointed  to  the  testator's  infant  son,  and  that  the  infant 
should  be  separately  represented. 

The  summons  was  heard  before  Mr.  Justice  Kay  on  the  7th  of  De- 
cember, 1887. 

G.  Williamson,  for  the  plaintiff. 

Marten,  Q.  C.,  and  Whitehouse.  for  the  defendant,  Mrs.  Maconochie. 

Methold,  for  the  testator's  infant  son. 

1887,  Dec.  14.  Kat,  J.  (after  reading  the  bequest  and  stating  the 
facts,  continued)  :  — 

Before  applying  rules  of  law  to  a  provision  of  this  kind  it  is  proper 
to  determine,  independentlj-  of  any  such  rule,  what  is  the  construction 
of  this  bequest. 

Independently  of  any  rule  of  law  or  decided  ease,  the  construction 
of  the  words  which  I  have  read  is  indisputable.  It  is  a  gift  of  a  fixed 
sum  every  week  during  a  certain  period.  To  that  period  there  are 
two  limits :  it  is  not  to  extend  in  anj-  case  bej'ond  the  joint  lives  of 
the  husband  and  wife  and  the  time  when  the  testator's  son  attains 
twenty-one  ;  but  the  payments  are  only  to  be  made  during  such  part  of 
that  period  as  Marj'  Maconochie  maybe  living  apart  from  her  husband, 
and  for  her  maintenance  while  so  living  apart.  As  matter  of  construc- 
tion it  is  impossible  to  hold  that  any  of  these  payments  are  given  to  her 
while  living  with  her  husband.    The  living  apart  from  her  husband  is  of 
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the  essence  of  the  gift  in  this  sense  —  that  it  is  the  measure  of  the 
duration  of  these  paj-ments. 

It  has  been  argued  that  it  must  be  treated  as  a  legacj-  given  upon  a 
condition  precedent,  which,  being  against  the  policj-  of  the  law,  must  be 
rejected,  leaving  the  legacy  free  from  condition.  If  it  be  treated  as  a 
gift  of  an  indefinite  number  of  weekly-  paj-ments  of  £2  10s.,  there  be- 
ing a  condition  attached  to  eacsh  that  in  the  week  for  which  it  is  paj-able 
the  legatee  should  be  living  apart  from  her  husband,  if  the  condition  be 
rejected,  it  must  fail  because  the  number  of  payments  is  undefined. 

In  other  words,  if  it  be  a  gift  of  so  many  sums  of  £2  10s.  as  there 
should  be  weeks  in  which  the  legatee  was  living  apart  from  her  husband, 
then,  if  j'ou  strike  out  the  words  "living  apart,  &c.,"  there  are  no 
means  of  computing  how  manj-  such  payments  should  be  made. 

The  duration  of  these  payments  is  a  limitation,  not  a  condition  ;  and 
to  give  them  any  longer  or  other  duration  than  that  prescribed  by  the 
will  cannot  be  done  by  treating  them  like  a  legacy  of  a  sum  of  money 
given  subject  to  a  condition  which  may  be  discharged.  To  treat  this 
gift  in  that  manner  would  be  making  an  entirely  new  and  essentiallj^ 
different  bequest. 

It  maj-  be  said,  "  You  do,  in  effect,  make  a  different  bequest  when 
you  reject  a  precedent  condition  and  establish  the  legacy  discharged 
from  it."  That  is  so.  It  is  doing  great  violence  to  the  will.  In  cases 
of  real  estate  the  common  law  of  England  will  not  permit  such  a  con- 
struction :  and  this  rule,  adopted  from  the  civil  law,  ought  not  to  be 
extended.  By  rejecting  a  precedent  condition  upon  which  a  simple 
legacy  of  a  sum  of  money  is  bequeathed,  the  amount  of  the  legac}-  is 
not  altered.  But  in  this  case  the  argument  requires  that  an  annuit}' 
given  during  one  period  should  be  altered  into  an  annuity  for  another 
and  wholly  different  period. 

This  is,  for  the  present  purpose,  the  essential  difference  between  a 
condition  and  a  limitation. 

If  the  gift  were  during  the  joint  lives  of  the  husband  and  wife  until 
the  sou  attained  twentj^-one,  with  a  condition  defeating  it  if  the  husband 
and  wife  lived  together,  it  might  be  necessary  to  reject  the  condition 
and  maintain  the  gift ;  but  I  think  it  impossible  to  construe  the  will  in 
that  way. 

Suppose  it  were  a  legacj'  of  a  sum  computed  bj-  the  number  of  illegal 
acts  committed  bj'  the  legatee,  at  £2  10a-.  for  each  —  obviously  such  a 
legacy  must  fail  if  j'ou  reject  t^e  mode  of  computing  it. 

Then,  suppose  it  to  be  £2  lOs.  for  everj'  week  in  which  the  legatee 
should  commit  an  illegal  act  —  if  the  limitation  be  rejected  the  compu- 
tation would  be  equallj-  impossible  ;  and  I  am  not  aware  of  any  rule  of 
construction  or  rule  of  law  which  would  justify  the  court  iii  treating 
such  a  gift  as  a  life  annuity. 

The  argument  in  its  most  plausible  form  is  that  from  the  nature  of 
the  gift  there  are  two  limits  contemplated,  and  if  you  take  one  away 
the  other  only  is  left,  and  therefore,  in  this  case,  the  gift  should  be 
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read  as  though  it  were  of  £2  10s.  a  week  during  the  joint  lives  of  the 
husband  and  wife,  until  the  son  attains  twenty-one. 

But  what  authority  is  there  for  thus  removing  an  essential  limit? 
There  is  none,  unless  it  can  come  under  the  law  as  to  conditions,  or, 
what  is  in  some  cases  equivalent,  conditional  limitations  defeating  an 
interest  previously  given.  But  before  this  law  can  be  applied  it  must 
be  determined,  as  matter  of  construction,  whether  the  gift  is  of  that 
nature. 

In  m}-  opinion,  the  true  construction  of  this  bequest  is  that  it  is  a 
limitation  of  weekly  payments  during  a  specified  time,  and  that  it  is 
not  a  legacy  subject  to  a  condition  either  precedent  or  subsequent. 
The  object  of  the  limitation  being  obviously  to  induce  the  person  in 
whose  favor  it  is  made  to  live  apart  from  her  husband,  the  whole  lim- 
itation may  possibly  be  void ;  but  if  the  event  has  not  happened,  the 
trust  has  not  arisen  at  all. 

For  this  construction  it  seems  to  me  that  there  is  clear  and  distinct 
autliorit}-. 

In  Webb  v.  Grrace,  2  Ph.  701,  a  covenant  to  pay  to  a  single  woman 
during  her  life,  subject  to  the  proviso  after  contained,  an  annuity  of 
£40,  provided  that  if  shamarried,  the  annuit}-  should  be  reduced  to  £20, 
was  held  to  be  valid  because  it  was  in  effect  an  agreement  to  pay  £40 
a  jear  to  her  during  so  much  of  her  life  as  she  should  remain  un- 
married, and  £20  a  j'ear  afterwards,  and  that  this  was  a  lithitation, 
not  a  condition. 

In  Heath  v.  Lewis^  3  D.  M.  &  G.  954,  a  gift  bj-  will  to  a  woman  who 
had  never  been  married,  if  she  should  be  unmarried  at  the  death  of  M., 
of  £2  10s.  a  month  during  her  life  if  she  should  so  long  remain  unmar- 
ried, was  read  "  as  a  limitation  as  distinguished  from  a  condition,"  and 
therefore  the  payments  ceased  on  her  marriage.  This  gift  might  have 
been  construed  to  be  a  defeasible  life  annuity  more  easil}'  than  the  pro- 
vision in  the  will  now  before  me,  and  of  course  the  defeasance  would 
have  been  void. 

In  Eaans  v.  Rosser,  2  H.  &  M.  190,  the  testator  gave  real  and  per- 
sonal estate  to  his  son-in-law  during  tlie  term  of  his  life  or  marriage 
again,  and  after  his  death  or  marriage,  over  ;  and  it  was  held  that  this 
was  a  limitation  till  marriage,  and  not  a  gift  of  a  life  estate  defeasible 
on  marriage. 

The  same  construction  was  applied  in  the  well-known  case  of  Hoch- 
ford  V.  Hackman,  9  Hare,  475,  where  ^  limitation  in  form  determining 
a  life  estate  upon  alienation,  was  held  to  amount  to  a  limitation  until 
alienation  and  then  over  —  a  construction  which  has  been  followed  in  a 
multitude  of  cases  since  that  decision. 

But  it  is  said  that  the  court  is  bound  bj-  authoritj'  to  hold  that  the 
legatee  in  this  case  is  entitled  to  £2  10s.  a  week,  whether  she  lives 
apart  from  her  hus>)and  or  not.  The  authorities  cited  demand  a  careful 
consideration.  Undoubtedly  our  law,  in  dealing  with  bequests  of  per- 
sonal  property,   has  adopted  some   doctrines  of  the  civil  law  which 
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seem  to  me  much  less  satisfactory  than  the  rules  of  the  common  law 
which  we  apply  in  the  case  of  devises  of  real  estate.  Swinburne  (On 
Wills,  part  4,  s.  6,  ed.  1611,  p.  138 ;  ed.  1590,  p.  122)  states  four  sorts 
of  impossible  conditions,  of  which  the  second  are  "  those  which  be 
contrary  to  law  or  good  manners,"  instancing  a  gift  of  £100  to  A.  B. 
if  he  murder  such  a  man  or  deflower  such  a  woman.  Then  he  saj's 
(part  4,  s.  6,  ed.  1611,  p.  140;  ed.  1590,  p.  124)  that  where  a  condi- 
tion is  impossible  "  such  condition  hindereth  not  the  .  .  .  legatary, 
but  that  he  may  .  .  .  recover  the  legacy,  as  if  sUch  had  not  been  at 
all  expressed."  And  he  further  says  (part  4,  s.  6,  ed.  1611,  p.  142; 
ed.  1590,  p.  127),  "When  the  condition  is  both  impossible  and  un- 
honest  .  .  .  the  disposition  is  thereby  void :  and  that  in  disfavor  of 
the  testator,  who  added  such  a  condition,  whereas  if  the  condition  had 
been  only  impossible  or  unlawful,  the  disposition  had  been  good,  and 
that  in  favor  of  the  testament." 

Jarman  on  Wills  (4th  ed.  vol.  ii.  p.  12)  states  the  law,  adopted  from 
the  civil  law,  to  be  that  where  a  condition  precedent  is  originally  im- 
possible or  is  made  so  by  the  act  or  default  of  the  testator,  or  is  illegal 
as  involving  mc/Mm  'prohibitum^  the  bequest  is  absolute,  just  as  if  the 
condition  had  been  subsequent :  but  that,  whem  it  is  illegal  as  involving 
malum  in  se,  the  civil  agrees  with  the  common  law  in  holding  both 
gift  and  condition  void. 

This  law  is  recognized  in  Williams  on  Executors  (6th  ed.,  p.  1174; 
8th  ed.,  pp.  1269,  1270). 

In  Tothill's  Reports  (ed.  1671,  p.  141 ;  ed.  1820,  p.  78)  is  the  follow- 
ing short  note  of  a  case —  Tennant  v.  JBraie  (Nov.  8,  6  Jac.)  :  "  A^ 
devise  made  to  the  daughter  to  pay  her  a  sum  of  money  if  she  will'' 
be  divorced  from  her  husband,  the  gift  made  good,  though  the  condition 
void." 

The  doctrine  that  conditions  precedent  as  well  as  conditions  subse- 
quent which  are  against  the  policj'  of  the  law  are  treated  as  void  in 
cases  of  legacies  of  personal  estate,  and  that  the  legacy  "  stands  pure 
and  simple,"  is  distinctly  recognized  by  Lord  Hardwicke  in  Eeynish  v. 
Martin,  3  Atk.  330,  332 :  and  the  rules  borrowed  from  the  civil  law 
were  held  by  the  late  Master  of  the  Kolls  to  apply  to  a  mixed  fund  of 
the  proceeds  of  real  and  personal  estate :  Bellairs  v.  Bellairs,  Law 
Rep.  18  Eq.  510. 

I  assume,  therefore,  that  if  this  is  to  be  treated  as  a  legacy  given 
upon  a  precedent  condition  or  defeasible  hy  a  subsequent  condition 
which  is  bad  as  involving  that  which  is  m,alum  prohibitum,  the  legacy 
must  take  effect,  discharged  of  the  condition. 

In  Brown  v.  Peck,  1  Eden,  140,  the  testator,  noticing  in  his  will  that 
his  niece  Rebecca  had  married  without  the  consent  of  her  mother, 
directed  that  if  she  lived  with  lier  husband  his  executor  should  pay  her 
£2  a  month  and  no  more ;  but  if  she  lived  from  him  and  with  her 
motiier,  then  they  should  allow  her  £5  S  month.  Lord  Keeper  Henley 
held  that  she  was  entitled  to  the  monthly  payment  of  £5,  "  and  that  the 
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condition  annexed  being  both  impossible  at  the  time  of  imposing  it, 
and  contra  bonos  mores,  the  legacy  was  simple  and  pure."  I  have 
referred  to  the  registrar's  book,  and  it  seems  dear  that  the  condition 
was  only  impossible  in  the  sense  that  everything  which  is  prohibited  bj- 
law  is  so  in  the  contemplation  of  law.  The  husband,  wife  and  mother 
seem  to  have  been  all  three  living.  It  is  evident  that  the  will  was  read 
as  a  gift  of  £5  a  month  to  Rebecca  for  life  upon  condition  that  she  did 
not  live  with  her  husband,  or  £5  a  month  for  life  cut  down  to  £2  if 
she  should  hve  with  him.  Such  a  condition  was  against  the  policj'  of 
the  law,  and  was  therefore  treated  as  a  nullity.  It  appears  from  the 
Registrar's  Book  that  the  point  was  not  argued,  the  other  parties  desii-- 
ing  that  the  legatee  should  have  the  £5  a  month. 

In  Wren  v.  Bradley,  2  De  G.  &  Sm.  49,  one  bequest  was  to  pay  to 
the  testator's  daughter,  in  case  she  should  be  living  apart  from  her 
husband  A.,  and  should  continue  so  to  do  during  the  lifetime  of  the 
testator's  wife,  an  annuity  of  £30 ;  but,  if  she  should  cohabit  with  him, 
it  should  cease  during  such  cohabitation.  The  husband  and  wife  were 
living  apart  at  the  date  of  the  will,  but  were  living  together  at  the 
death  of  the  testator,  and  the  Vice-Chancellor,  evidently  with  consider- 
able hesitation,  held  tha»  she  was  entitled  to  the  gift  discharged  from 
the  condition.  He  came  to  the  same  conclusion  with  respect  to  a  direc- 
tion to  pay  the  interest  of  one-third  of  the  residue  to  his  said  daughter 
"  during  such  time  as  she  shall  continue  to  live  apart  from  her  said  hus- 
band," but  if  she  cohabited  with  him  the  income  was  to  be  paid  to 
other  persons,  and  after  her  death  the  capital  was  given  over.  This 
latter  gift  is  in  the  form  of  a  limitation  rather  than  a  condition. 

I  must  follow  these  decisions  in  any  case  governed  b}'  them  :  but  the 
construction  of  one  set  of  words  is  not  binding  when  you  are  constru- 
ing a  different  provision.  Because  the  court  in  those  cases  held  the 
woi'ds  were  conditional  it  does  not  follow  that  other  words  are  to  be  so 
construed.  The  decisions  are  onlj-  binding  when  the  bequest  is  ascer- 
tained to  be  conditional  b3'  independent  construction.  They  do  not  lay 
down  any  rule  what  bequests  are  to  be  so  considered  ;  no  canon  of  con- 
struction is  established  b}*  either  of  the  cases  for  this  purpose. 

I  confess  that  I  find  it  difficult  to  understand  these  two  decisions. 
As  to  Brown  v.  I'eck,  1  Eden,  140,  the  legatee  must  have  beeil  entitled 
to  the  gift  of  £2  a  month.  That  was  not  affected  by  any  illegality.  If 
the  reason  given  in  the  short  report  be  good,  she  was  entitled  to  the  £5 
a  mouth  as  well  as  the  £2.  The  only  mode  of  arriving  at  the  decision 
was  bj-  treating  it  as  an  annuitj*  of  £5  a  month  during  the  joint  lives  of 
the  husband  and  wife,  cut  down  to  £2  a  month  if  they  lived  together. 
I  should  have  had  great  difficulty  in  so  construing  it.  But  such  a  be- 
quest is  altogether  different  from  a  gift  of  a  weekly  paj-ment  during  a 
period  onlj-  defined  bj-  the  legatee  living  apart  from  her  husband.  In 
that  respect  the  wording  of  the  bequest  in  this  case  differs  materially 
from  that  in  Brown  v.  Peck. 

Here  the  payments  are  to  be  made  "  during  such  time  as  she  may 
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live  apart  from  her  husband,"  and  there  is  no  alternative  life  annuity 
or  gift  for  any  longer  period.  In  Brown  v.  Peck  it  was,  if  she  lived 
with  her  husband  £2  a  month,  but  if  she  lived  from  him  £5  a  month, 
one  or  other  of  those  payments  being  intended  to  last  during  the  joint 
lives. 

In  Wren  v.  Bradley^  2  De  G.  &  Sm.  49,  however,  the  gifts  more 
nearly  resembled  the  bequest  in  the  present  ease,  especially  the  gift  of 
interest  of  one-third  of  the  residue,  which  was  to  be  paid  "  during  such 
time  as  she  should  continue  to  live  apart."  The  gift  of  residue  was 
obviously  construed  as  a  life-estate,  with  a  conditional  limitation  divest- 
ing it,  which  could  be  rejected.  "With  all  respect,  I  think  this  construc- 
tion doubtful.  But,  again,  the  words  diflfer  from  those  in  the  present 
case.  It  was  more  possible  to  construe  the  gift  as  a  defeasible  life 
interest  than  it  would  be  to  put  that  construction  upon  the  words  I  have 
to  consider. 

In  one  sense  the  rule  rejecting  certain  conditions,  which  is  borrowed 
from  the  civil  law,  is  a  rule  of  construction.  That  Is,  when  you  find 
a  legacy  coupled  with  an  invalid  condition,  the  will  is  to  be  construed 
as  if  the  condition  was  not  there.  But,  obviously,  it  must  first  be  de- 
termined whether  there  is  a  conditional  legacy ;  and  the  construction 
for  the  purpose  is  independent  of  and  must  precede  the  application  of 
the  rule. 

I  hold  that  the  legatee  in  this  case  is  not  entitled  to  any  payment  of 
£2  10s.,  because  these  payments  are  not  legacies  given  upon  a  condi- 
tion, but  are  to  be  made  only  within  certain  limits  which  the  court  has 
no  power  to  alter. 

Mrs.  Maconochie  appealed,  and  the  appeal  was  argued  on  the  7th 
and  8th  of  June,  1888. 

Marten,  Q.  C,  and  Whitehouse,  for  the  appellant. 

Ince,  Q.  C,  and  Methold,  for  the  residuary  legatee. 

June  9«A.  Cotton,  L.  J.  The  question  we  have  to  decide  is  whether 
the  trustee  of  the  will  of  Mr.  John  Moore  ought  to  pay  the  sum  of  £2 
10s.  per  week  to  Mrs.  Maconochie,  a  sister  of  the  testator.  The  testator 
by  his  will  gave  all  iiis  property  to  a  trustee  "  upon  trust  (after  paj'ment 
thereout  of  my  debts,  funeral  and  testamentary  expenses)  to  pay  to  m}- 
sister  Mary  Maconochie  during  such  time  as  she  may  live  apart  from 
her  husband  before  my  son  attains  the  age  of  twenty-one  years  the  sum 
of  £2  10s.  per  week  for  her  maintenance  while  so  living  apart  from 
her  husband."  When  the  will  was  made,  Mrs.  Maconochie  was  living 
with  her  husband,  and  continued  to  do  so  until  after  the  testator's 
death.  The  testator  did  not  like  the  husband,  and  his  apparent  object 
was  to  induce  the  wife  to  live  separate  from  him.  If  so,  the  gift  was 
for  a  purpose  which  is  contrary  to  the  law  of  England,  for  that  law 
does  not  allow  provisions  made  in  contemplation  of  a  future  separation 
between  husband  and  wife.  The  appellant  contends  that  the  gift  is  to 
operate  as  a  direction  that  £2  10s.  per  week  shall  be  paid  to  her  from 
the  death  of  the  testator,  though  she  is  living  with  her  husband,  thus 
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entirely  altering  the  amount  of  the  gift  made  to  her  by  the  testator. 
She  contends  that  the  gift  is  a  gift  of  personalty  subject  to  an  illegal 
condition  precedent,  and  that  according  to  the  doctrine  of  the  civil 
law,  which  has  been  adopted  by  our  law  as  to  personal  legacies,  the 
illegal  condition  may  be  rejected,  leaving  the  gift  absolute.  The  rule  is 
thus  stated  by  Mr.  Jarman  (On  Wills,  4th  ed.  vol.  ii.  p.  12)  :  "  But  vs'ith 
respect  to  legacies  out  of  personal  estate,  the  civil  law,  which  in  this 
respect  has  been  adopted  bj'  courts  of  equity,  differs  in  some  respects 
from  the  common  law  in  its  treatment  of  conditions  precedent ;  the 
rule  of  the  civil  law  being  that  where  a  condition  precedent  is  origin- 
ally impossible,  or  is  made  so  by  the  act  or  default  of  the  testator,  or 
is  illegal  as  involving  malum  prohibitum,  the  bequest  is  absolute,  just 
as  if  the  condition  had  been  subsequent.  But  where  the  performance 
of  the  condition  is  the  sole  motive  of  the  bequest,  or  its  impossibilitj' 
was  unlcnown  to  the  testator,  or  the  condition  which  was  possible  in  its 
creation  has  since  become  impossible  by  the  act  of  God,  or  where  it  is 
illegal  as  involving  malum,  in  se,  in  these  cases  the  civil  agrees  with 
the  common  law  in  holding  both  gift  and  condition  void." 

According  to  English  law  if  a  condition  subsequent  which  is  to  de- 
feat an  estate,  is  against  the  policy  of  the  law,  the  gift  is  absolute,  but 
if  the  illegal  condition  is  precedent  there  is  no  gift.  In  the  civil  law 
a  distinction  is  talten  between  what  is  m,alum  m  se  and  what  is  only 
malum  prohibitum,  but  in  the  view  I  take  of  this  case  we  need  not 
consider  within  which  of  these  two  classes  the  restriction  in  the  present 
case  falls.  Are  the  words  relating  to  living  separate  a  condition?  In 
vay  opinion  they  are  not  a  condition,  but  a  part  of  the  limitation,  and 
altliough  in  some  respects  a  condition  and  a  limitation  may  have  the 
same  effect,  j-et  in  English  law  there  is  a  great  distinction  between 
them.  Here  if  j-ou  give  effect  to  the  appellant's  contention,  you  give 
her  what  the  testator  never  intended  to  give  her,  an  annuity  during  the 
whole  of  her  life  if  the  son  is  so  long  under  age.  It  is  wrong  to  give 
to  an  expression  a  forced  construction  in  order  to  prevent  a  particular 
result  that  follows  from  the  natural  construction.  The  construction 
does  not  depend  on  the  civil  law,  and  the  civil  law  is  binding  only 
so  far  as  it  has  been  adopted  by  our  courts.  I  therefore  do  not  enter 
into  the  question  whether  the  civil  law  regards  this  as  a  condition  or 
a  limitation,  for,  if  it  regards  it  as  a  limitation  and  3'et  applies  the  same 
rules  to  it  as  to  a  condition,  no  authority  has  been  cited  to  show  that 
the  civil  law  has  to  that  extent  been  followed  in  England.  Many 
authorities  have  been  cited,  but  it  has  not  been  laid  down  in  anj-  of 
them  that  a  gift  in  this  form  is  to  be  treated  as  a  gift  upon  condition. 
In  Tennant  v.  Braie  (Toth.,  ed.  1671,  p.  141 ;  ed.  1820,  p.  78),  upon 
the  fair  construction  of  the  words,  the  gift  was  a  gift  upon  condition, 
not  a  limited  gift.  A  sum  was  to  be  paid  once  for  all  if  a  woman  was 
divorced.  There  was  nothing  imposing  a  limit  on  the  duration  of  the 
gift.  In  Brown  v.  Peck,  1  Eden,  140,  the  report  is  not  clear  either  as 
regards  the  facts  or  the  principle  laid  down.    The  testator,  after  no- 
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ticing  that  bis  niece  had  married  without  the  consent  of  her  mother, 
directed  that  if  she  lived  with  her  husband  his  executors  should  paj- 
her  £2  per  month  and  no  more,  but  if  she  lived  from  him  and  with  her 
mother,  then  they  should  allow  her  £5  per  month.  Lord  Henle^'  treated 
this  as  a  condition,  for  he  says  "  the  condition  annexed  being  both  im- 
possible at  the  time  of  imposing  it,  and  contra  bonos  mores,  the  legacy 
was  simple  and  pure."  What  was  meant  by  "impossible"  it  is  hard 
to  say,  but  that  is  not  material.  All  that  is  of  importance  is  that  it 
was  treated  as  a  condition,  and  the  words  could  reasonably  be  so  con- 
strued. Wren  v.  Bradley,  2  De  G.  &  Sm.  49,  occasions  more  diffi- 
culty. There  was  first  a  gift  of  an  annuity  to  the  testator's  daughter 
subject  to  conditions  which  were  contra  bonos  mores.  Then  there  was 
a  gift  of  the  income  of  one-third  of  an  accumulated  fund  to  the  same 
daughter,  "  during  such  time  as  she  shall  continue  to  live  apart  from 
her  said  husband  Abraham  Wren,"  and  then  came  a  condition  in  the 
form  of  a  subsequent  condition,  that  if  she  should  at  any  time  cohabit 
with  her  husband,  then  during  such  time  as  she  should  cohabit  with  him 
the  mcome  should  be  paid  to  other  persons.  It  was  proved  that  at  the 
date  of  the  will  she  was  living  apart  from  her  husband.  The  Vice- 
Chancellor  appears  to  have  been  impressed  bj'  that,  and  to  have  looked 
at  the  gift  of  the  income  as  an  immediate  gift  of  it  to  the  wife,  subject 
to  a  proviso  that  if  she  returned  to  cohabitation  the  trust  for  payment 
to  her  should  cease.  I  think  this  was  the  real  ground  of  his  decision, 
though  he  does  not  clearly  state  his  reasons.  1  think  his  view  must 
have  been  that,  she  being  at  the  time  separated  from  her  husband,  the 
gift  was  a  simple  gift  to  her  with  a  subsequent  condition  defeating  it 
if  she  returned  to  cohabitation.  If  that  construction  of  the  will  be 
adopted  as  correct  there  is  no  difficulty  about  the  decision,  for  as  to  the 
annuit3'  the  rule  of  the  civil  law  clearly  applied.  None  of  the  cases 
in  my  judgment  warrant  our  applying  it  here,  and  in  my  opinion  Mr. 
Justice  Kay  came  to  a  correct  conclusion.  The  gift  here  is  not  a  gift 
of  an  annuity  subject  to  a  condition,  but  a  limited  gift,  the  commence- 
ment and  duration  of  which  are  fixed  in  a  way  which  the  law  does  not 
allow. 

BowEN,  L.  J.  I  am  of  the  same  opinion.  At  the  date  of  the  will 
the  testator's  sister  was  living  with  her  husband.  The  testator  directs 
his  trustees  to  pay  to  her  during  such  time  as  she  may  live  apart  from 
her  husband,  before  the  testator's  son  attains  twenty-one,  £2  10s.  per 
week  for  her  maintenance  whilst  so  living  apart  from  her  husband. 
There  can  be  no  question  that  the  object  of  this  gift  was  to  promote 
separation,  an  object  which  is  against  the  policy  of  the  law,  and  Mr. 
Justice  Kay  has  decided  that  the  gift  is  bad. 

The  argument  for  the  appellant  was  twofold.  First,  she  contended 
that  the  condition  was  subsequent  and  might  be  rejected,  leaving  the 
gift  absolute  ;  secondlj^  that  if  it  was  a  condition  precedent,  this  being 
a  gift  out  of  pure  personalty,  the  doctrme  of  the  civil  law  applied  and 
the  gift  was  absolute,  for  which  Harvey  y.  Aston,  1  Atk.  361,  and 
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Beynish  v.  Martin,  3  Atk.  330,  were  referred  to,  where  Lord  Hard-  , 
wicke  states  the  rule  of  the  civil  law  and  the  extent  to  which  our 
courts  have  adopted  it.  There  is  a  great  distinction  in  our  law 
between  conditions  precedent  and  subsequent.  Lord  Hardwicke,  in 
Reynish  v.  Martin,  says  (3  Atk.  332)  :  "  The  civil  law  considering 
the  condition,  whether  precedent  or  subsequent,  as  unlawful,  and  abso- 
lutely void,  the  legacy  stands  pure  and  simple.  But  in  our  law,  where 
the  condition  is  precedent,  the  legatary  takes  nothing  till  the  condition 
is  performed,  and  consequently  has  no  right  to  come  and  demand  the 
legacy ;  but  it  is  otherwise  where  the  condition  is  subsequent,  for  in 
that  case  the  legatary  has  a  right,  and  the  court  will  decree  him  the 
legacy  ;  but  this  difference  only  holds  where  the  legacy  is  a  charge  on 
the  real  assets,  and  therefore,  if  this  had  been  merely  a  personal  legacy, 
should  have  been  of  opinion  that  as  the  marriage  without  consent  would 
not  have  precluded  Mary  of  her  right  to  this  legac}'  in  the  ecclesiastical 
court,  no  more  would  it  have  done  so  here  :  and  to  this  purpose  several 
cases  were  cited,  which  are  taken  notice  of  in  the  case  of  Harvey  v- 
Aston,  and  which  I  shall  not  repeat,  but  refer  to  that  case  for  them." 
Accepting  that  as  law  with  respect  to  legacies  of  personal  estate  on  a 
condition,  the  question  remains  whether  this  is  a  legacj'  on  a  condition. 
If  not,  then,  unless  it  can  be  shown  that  the  rule  of  the  civil  law  ex- 
tends to  limitations  as  well  as  to  conditions,  and  that  our  law  has 
adopted  it  to  that  extent,  the  rule  cannot  appl3'.  Is  there  here  a  con- 
dition ?  In  one  sense  the  gift  does  contain  a  condition,  but  it  contains 
something  more  than  either  a  condition  precedent  or  a  condition  sub- 
sequent, and  must  be  held  to  create  a  limitation.  If  the  subject  of  gift 
here  had  been  real  estate,  this  would  have  been  a  limitation,  not  a  mere 
condition,  just  as  a  gift  to  a  woman  dum  sola  vixerit  is  a  conditional 
limitation,  not  a  mere  condition.  But  why  should  that  be  held  to  be  a 
mere  condition  in  the  case  of  personaltj-  which  is  not  so  in  the  case  of 
realty  ?  Here  the  sister's  living  apart  from  her  husband  is  the  measure 
of  the  gift  to  her,  and  if  that  be  taken  away,  the  quantum  of  the  gift  is 
altered.  This  was  the  ground  taken  by  Mr.  Justice  Kay.  No  authority 
has  been  cited  to  show  that  limitations  are  treated  bj^  the  civil  law  in 
the  same  waj'  as  conditions,  but  if  thej'  were  it  would  not  follow  that 
the\'  should  be  so  treated  in  our  courts.  This  is  a  gift  which  begins 
when  the  sister  begins  to  live  apart  from  her  husband,  continues  while 
she  lives  apart  from  him,  and  comes  to  an  end  when  she  ceases  to  live 
apart  from  him. 

As  regards  the  cases  cited,  Tennant  v.  JBraie,  Toth.,  ed.  1820,  p.  78,, 
is  a  case  of  a  gift  upon  condition,  though  it  is  so  meagrely  reported 
that  I  should  hesitate  before  acting  upon  it.  Brown  v.  Peck,  1  Eden, 
140,  appears  to  have  been  compromised  after  an  expression  of  opinion 
by  tlie  court.  Wren  v.  Bradley,  2  De  G.  &  Sm.  49,  is  a  peculiar  case. 
There  wei'e  two  gifts,  the  first  of  which  was  clearly  a  gift  on  condition  ; 
the  second  gift  is  more  difficult.  I  think  that  the  Vice-Chancellor  con- 
sidered the  context  of  the  will  to  throw  light  on  the  second  gift,  and  to 
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lead  to  the  conclusion  that  it  was  a  gift  to  a  woman  who  was  at  the 
time  living  separate  from  her  husband,  with  a  condition  defeating  it  if 
she  returned  to  cohabitation.  The  cases  therefore  do  not  support  the 
view  that  the  doctrine  of  the  civil  law  is  to  be  extended  to  limitations, 
and  in  my  opinion  the  judge  below  came  to  a  right  conclusion.  One 
regrets  taking  awaj-  a  dead  man's  bounty  from  the  object  of  it  under 
the  very  circumstances  in  which  he  intended  her  to  have  it,  but  we  must 
not  depart  from  the  law. 
Fry,  L.  J.     I  am  of  the  same  opinion. 


Note  on  Conditions  in  Restraint  of  Marriage. — Conditions  restraining 
marriage  absolutely  are  subsequent  in  their  nature.  Such  conditions  are  void.  This 
seems  never  to  have  been  distinctly  held  as  to  real  estate  in  England.  But  see  Perrin 
V.  Lyon,  9  East,  170,  183  (1807);  Janes  v.  Jones,  1  Q.  B.  D.  279,  282  (1876);  2  Jarm. 
Wills  (4th  ed.),  50,  —cf.,  however,  Bellairsv.  Bellairs,  L.  R.  18  Eq.  510(1874);  Comm. 
V.  Staufer,  10  Pa.  350  (1849).  See  OtU  v.  Priiux,  10  Gray,  581  (1858)  ;  Randall  v. 
Marble,  69  Me.  310  (1879).  It  has  been,  however,  so  held  in  cases  of  personalty. 
Morky  v.  Rennoldson,  2  Hare,  570  (1843)  ;  and  of  a  mixed  fund  made  up  of  the  pro- 
ceeds of  realty  and  personalty.     Bellairs  v.  Bellairs,  L.  K.  18  Eq.  510  (1874). 

When  the  language  of  the  will  shows  that  the  intention  of  the  testator  was  not  to 
restrain  marriage,  but  to  furnish  a  maintenance  to  the  devisee  or  legatee  while  single,  a 
provision  confining  a  devise  or  legacy  to  the  period  during  which  the  devisee  or  legatee 
remains  single,  is  valid.  This  has  been  held  in  the  case  of  real  estate.  Jones  v.  Jones, 
1  Q.  B.  D.  279  (1876).  Cf.  BeivMtl  v.  Robmson,  10  Watts,  348  (1840).  In  personal 
property  the  same  principle  seems  to  be  adopted,  though  it  is  commonly  put  in  a  more 
formal  and  less  rational  shape  ;  viz.,  that  a  limitation  terminating  an  interest  on  mar- 
riage is  good,  although  «,  condition  is  not.  Heath  v.  Lewis,  3  De  G.  M.  &  G.  954 
(1853)  ;  Evans  v.  Rosser,  2  Hem.  &  Mil.  190  (1864)  ;'  Hotz's  Estate,  38  Pa.  422  (1861); 
Arthur  v.  Cole,  56  Md.  100  (1880)  ;  Seldtn  v.  Keen,  27  Grat.  576  (1876).  In  this  last 
case  the  doctrine  is  put  more  in  the  form  which  is  given  to  it  in  Jones  v.  Jones  than  is 
usual  in  cases  of  personalty.  See  Webb  v.  Grace,  2  Phil.  701  (1848),  overruling  s.  c. 
15  Sim.  384. 

Exception.  —  A  condition  forfeiting  the  estate  of  a  widow  on  remarriage  is  valid, 
both  as  to  real  estate,  Tricker  v.  Kingsbury,  7  W.  K.  652  (1859) ;  Phillips  v.  Medbury, 
7  Conn.  568  (1829)  ;  Bennett  v.  Robinson,  10  Watts,  348  (1840) ;  Comm.  v.  Stauffer, 
10  Pa.  350  (1849),  —  see  Govgh  v.  Manning,  26  Md.  347  (1866),  —  and  as  to  personal 
property,  Barton  v.  Barton,  2  Veru.  308  (1694) ;  although,  as  will  be  seen  below,  such 
a  condition  attached  to  a  legacy  may  sometimes  be  deemed  in  ierrorem  only.  It 
makes  no  difference  whether  the  widow  be  the  widow  of  the  testator  or  of  some  other 
person.  Newton  v.  Marsden,  2  J.  &  H.  356  (1862).  Contra,  Crawford  v.  Thompson, 
91  Ind.  266  (1883).  And  what  is  law  for  a  widow  is  law  for  a  widower  also.  Allen  v. 
Jackson,  1  Ch.  Div.  399  (1875)  ;  Bostick  v.  Blades,  59  Md.  231  (1882). 

Conditions  subsequent  in  partial  restraint  of  marriage  are  valid  both  in  devises 
and  legacies,  e.  g.,  not  to  marry  without  consent  of  T.,  Fry  v.  Porter,  1  Ch.  Cas.  138 
(1669) ;  not  to  marry  a  Scotchman,  Perrin  v.  Lyon,  9  East,  170  (1807)  ;  not  to  marry 
contrary  to  the  rules  of  the  Quakers,  Haughton  v.  Haughton,  1  Moll.  611  (1824)  ;  not 
to  many  a  domestic  servant,  Jenner  v.  Turner,  16  Ch.  D.  188  (1880)  ;  marrying  any 
one  but  a  Jew,  Hodgson  v.  Halford,  11  Ch.  D.  959  (1879)  ;  not  to  marry  a  daughter  of 
A.  B.,  Craydon  v.  Graydon,  23  N.  J.  Eq.  229  (1872) ;  Phillips  v.  Ferguson,  85  Va. 
509  (1888).  But  where  the  restraint,  though  in  form  partial,  renders  marriage  prac- 
tically impossible  or  very  difficult,  then  the  condition  imposing  it  is  invalid.  E.  g.,  not 
to  marry  any  one  who  has  not  freehold  property  of  £500  a  year,  Keily  v.  Monck, 
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3  Eidgw.  205  (1795).     Cf.  Duddy  v.  Gresham,  2  L.  R.  Ir.  442  (1878)  ;  Maddox  v. 
Maddox,  11  Grat.  804  (1854). 

If  a  condition  subsequent  against  marriage  becomes  impossible,  then,  on  general 
principles,  the  estate  becomes  indefeasible,  Peyton  v.  Bury,  2  P.  Wms.  626  (1731) ; 
ColUtt  V.  ColUtt,  35  Beav.  312  (1866).     See  Booth  v.  Meyer,  38  L.  T.  N.  S.  125  (1877). 

Although  conditions  imposing  partial  restraints  on  marriage,  or  absolutely  restrain- 
ing the  marriage  of  widows  and  widowers,  are  not  invalid  as  against  public  policy,  yet 
there  is  a  rule  that  such  a  condition  attached  to  a  bequest  of  personal  property,  if  there 
is  no  gift  over  upon  breach,  is  supposed  not  to  be  intended  seriously,  but  to  be  i%  ter- 
rorem  only.     Bellasis  v.  Ermine,  1  Ch.  Gas.  22  (1663). 

This  singular  doctrine,  which  has  been  derived  by  courts  of  equity  from  the  civil 
law,  —  see  Stackpole  v.  Beaumont,  3  Ves.  Jr.  89  (1796),  —  has  no  application  to  devises 
of  land.  Reves  v.  Herne,  5  Vin.  Ab.  343  (1730).  The  decision  to  the  contrary  in  Otis  v. 
Prmee,  10  Gray,  581  (1858)  cannot  be  upheld ;  but  see  Randall  v.  Marble,  69  Me. 
310  (1879).  As  to  the  law  when  realty  and  personalty  are  given  together,  see  Buddy 
V.  Gresham,  2  L.  E.  Ir.  442  (1878). 

If  there  is  a  gift  over,  the  doctrine  does  not  apply,  either  because  the  gift  over  is 
deemed  to  show  that  the  testator  was  serious  in  his  threat,  or  because  the  person  to 
whom  the  gift  over  is  made  has  rights  which  the  court  cannot  disregard.  Stratton  v. 
Grymes,  2  Vern.  357  (1698).  The  fact  that  there  is  a  residuary  clause  in  the  same  will 
is  not  considered,  for  the  purposes  of  this  rule,  as  a  gift  over.  Garret  v.  Pritty,  2  Vern. 
293  (1693)  ;  Semphill  v.  Bayly,  Prec.  Ch.  562  (1721)  ;  Wheeler  v.  Bingham,  3  Atk. 
364  (1746),  overruling  Amos  v.  Earner,  1  Eq.  Gas.  Ab.  112,  pi.  9  (1699),  — see,  how- 
ever, Graydon  v.  Graydon,  23  N.  J.  Eq.  229  (1872),  —  unless  there  be  an  express  direc- 
tion that  the  forfeited  legacy  fall  into  the  residue.  Lloyd  v.  Branton,  3  Mer.  108 
(1817). 

The  notion  expressed  in  Otis  v.  Prinee  and  Randall  v.  Marile,  ubi  sup.,  that  a  gift 
over  to  the  testator's  heirs  is  not  to  be  considered  a  gift  because  the  heii-s  take  by 
descent,  would  seem  erroneous  (even  if  the  doctrine  applied  to  real  estate),  as  the  ques^ 
tion  is  really  one  of  the  testator's  meaning,  as  is  shown  in  Gough  v.  Manning,  26  Md. 
347,  365  (1866). 

The  cases  have  generally  arisen  on  conditions  working  partial  restraints  on  mar- 
riage, e.  g.  requiring  consent  to  marriage  ;  but  the  rule  also  applies  to  conditions  im- 
posing absolute  restrictions  on  the  marriage  of  widows.  Marples  v.  Bainbridge, 
6  Mad.  590  (1816)  ;  Parsons  v.  Winslmv,  6  Mass.  169  (1810)  ;  M'llvaine  v.  Gethen, 
3  Whart.  575  (1838);  Soopes  v.  Dundas,  10  Pa.  75  (1848)  ;  Binnermam  v.  Weaver, 
8  Md.  517  (1855). 

The  rule  applies  to  conditions  subsequent.  It  has  been  applied  also  to  conditions 
precedent.  Reynish  v.  Martin,  3  Atk.  330  (1746).  There  have  been,  however,  several 
cases  of  conditions  precedent  in  which  it  has  not  been  applied. 

One  exception  seems  to  be  well  established.  A  condition  precedent  that  a  legatee 
shall  not  many  before  a  certain  age,  or  before  a  certain  age  without  consent,  will  be 
enforced,  ffemmings  v.  Munckley,  1  Bro.  C.  0.  304  (1783)  ;  Seott  v.  Tyler,  Dick.  712 
(1788)  ;  Stackpole  v.  Beaumont,  3  Ves.  Jr.  88  (1796) ;  Younge  v.  Furze,  8  De  G.  M. 
&  G.  756  (1857)  ;  In  re  Broum's  Will,  18  Ch.  D.  61  (1881).  See  Greagh  v.  Wilson, 
2  Vern.  572  (1706).     Cf.  Salisbury  v.  Bennet,  2  Vern.  223  (1691). 

Another  exception,  perhaps  not  quite  so  well  settled,  is  that  if  a  smaller  sum  is 
given  to  a  legatee,  and  in  lieu  thereof  a  larger  sum  upon  her  marriage  with  consent,  she 
does  not  take  the  larger  sum  upon  her  maraage  without  consent.  Gillei  v.  Wray 
1  P.  Wms.  284  (1715).  ' 

See  another  case  of  condition  precedent,  Phillips  v.  Ferguson,  85  Va.  509  (1888). 

It  has  been  said  above  that  this  rule  has  no  application  to  devises  of  real  estate  • 
neither  has  it  any  application  to  legacies  charged  on  real  estate,  so  far  as  they  come 
upon  the  real  estate,  Reves  v.  Heme,  5  Vin.  Ab.  343  (1730)  ;  Harvey  v.  Aston,  1  Atk. 
361  (1737)  I  Hogan  v.  CuHin,  88  N.  Y.  162  (1882)  ;  but  it  does  apply  so  far 'as  they 
are  paid  out  of  the  personalty,  Reynish  v.  Martin,  3  Atk.  330  (1746),  —  in  which  case 
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by  means  of  the  doctrine  of  marshalling,  the  legacy  came  really  out  of  land.  The 
rule  has  also  been  held  by  Sir  George  Jessel,  M.  E.,  to  apply  to  a  legacy  payable  out 
of  a  fund  consisting  of  the  mixed  proceeds  of  realty  and  personalty.  Bellairs  v. 
Bellairs,  L.  R.  18  Eq.  510  (1874).  In  this  last  case  the  Master  of  the  Rolls  expressed 
an  opinion  that  the  rule  would  apply  to  a  legacy  payable  out  of  the  proceeds  of  real 
estate  ordered  to  be  sold. 

Condition  not  to  dispute  a  "Will.  —  On  conditions  not  to  dispute  wills,  and 
the  question  when  they  are  considered  in  terrorem  only,  see  cases  collected  in  2  Jarm. 
Wills  (5th  ed.),  58,  also  Chew's  Appeal,  45  Pa.  228  (1863)  ;  Bradford  v.  Bradford,  19 
Ohio  St.  546  1869)  ;  Thompson  v.  Gaut,  14  Lea,  310  (1884) ;  HoU  v.  Hoit,  42  N.  J. 
Eq.  388  (1886). 
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CHAPTER  II. 
FORFEITURE  AND  RESTRAINTS  ON  ALIENATION. 


SECTION    I. 

FOKFEITDKE   ON  ALIENATION. 

A.    Estates  of  Inheritance. 

Lit.  §  360.  Also,  if  a  feoffment  be  made  upon  this  condition,  that 
the  feoffee  shall  not  alien  the  land  to  any,  this  condition  is  void,  be- 
cause when  a  man  is  enfeoffed  of  lands  or  tenements,  he  hath  power  to 
alien  them  to  any  person  by  the  law.  For  if  such  a  condition  should 
be  good,  then  the  condition  should  oust  him  of  all  the  power  which  the 
law  gives  him,  which  should  be  against  reason,  and  therefore  such  a 
condition  is  void. 

Co.  Lit.  223  a.  '■'■Also,  if  a  feoffment  be  made,  &c."  And  the 
like  law  is  of  a  devise  in  fee  upon  condition  that  the  devisee  shall  not 
alien,  the  condition  is  void,  and  so  it  is  of  a  grant,  release,  confirma- 
tion, or  any  other  conveyance  whereby  a  fee  simple  doth  pass.  P'or.it 
is  absurd  and  repugnant  to  reason  that  he,  that  hath  no  possibility  to , 
have  the  land  revert  to  him,  should  restrain  his  feoffee  in  fee  simple  of 
all  his  power  to  alien.  And  so  it  is  if  a  man  be  possessed  of  a  lease  for 
years,  or  of  a  horse,  or  of  any  other  chattel  real  or  personal,  and  give 
or  sell  his  whole  interest  or  property  therein  upon  condition  that  the 
donee  or  vendee  shall  not  alien  the  same,  the  same  is  void,  because  his 
whole  interest  and  property  is  out  of  him,  so  as  he  hath  no  possibility 
of  a  reverter,  and  it  is  against  trade  and  traffic,  and  bargaining  and 
contracting  between  man  and  man :  and  it  is  within  the  reason  of  our 
author  that  it  should  ouster  him  of  all  power  given  to  him.  Iniquum 
est  ingenids  hominibus  non  esse  liberam  rerum  suanrni  aliena- 
tionetn;  and  rerum  suarum  quilibet  est  moderator,  et  arbiter.  And 
again,  regulariter  non  valet  pactum  de  re  mea  non  alienanda.  But 
these  are  to  be  understood  of  conditions  annexed  to  the  grant  or  sale 
itself  in  respect  of  the  repugnancy,  and  not  to  any  other  collateral 
thing,  as  hereafter  shall  appear.  Where  our  author  putteth  his  case  of 
a  feoffment  of  land,  that  is  put  but  for  an  example :  for  if  a  man  be 
seised  of  a  seigniory,  or  a  rent,  or  an  advowson,  or  common,  or  any 
other  inheritance  that  lieth  in  grant,  and  by  his  deed  granteth  the  same 
to  a  man  and  to  his  heirs  upon  condition  that  he  shall  not  alien,  this 
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condition  is  void.  But  some  have  said  that  a  man  may  grant  a  rent 
charge  newly  created  out  of  lands  to  a  man  and  to  his  heirs  upon  con- 
dition that  he  shall  not  alien  that,  that  is  good,  because  the  rent  is  of 
his  own  creation ;  but  this  is  against  the  reason  and  opinion  of  our 
author,  and  against  the  height  and  purity  of  a  fee  simple. 

A  man  before  the  Statute  of  Quia  emptor es  terrarum  might  have 
made  a  feoffment  in  fee,  and  added  further,  that  if  he  or  his  heirs  did 
ahen  without  license,  that  he  should  pay  a  fine,  then  this  had  been 
good.  And  so  it  is  said,  that  then  the  lord  might  have  restrained  the 
ahenation  of  his  tenant  by  condition,  because  the  lord  had  a  possibility 
of  reverter;  and  so  it  is  in  the  king's  case  at  this  day,  because  he  may 
reserve  a  tenure  to  himself. 

If  A.  be  seised  of  Black  Acre  in  fee,  and  B.  enfeoffeth  him  of  White 
Acre  upon  condition  that  A.  shall  not  alien  Black  Acre,  the  condition 
is  good,  for  the  condition  is  annexed  to  other  land,  and  ousteth  not  the 
feoffee  of  his  power  to  alien  the  land  whereof  the  feoffment  is  made, 
and  so  no  repugnancy  to  the  state  passed  by  the  feoflfment ;  and  so  it  is 
of  gifts,  or  sale  of  chattels  real  or  personal. 

Lit.  §  361.  But  if  the  condition  be  such,  that  the  feoffee  shall  not 
alien  to  such  a  one,  naming  his  name,  or  to  any  of  his  heirs,  or  of 
the  issues  of  such  a  one,  &c.,  or  the  like,  which  conditions  do  not  take 
away  all  power  of  alienation  from  the  feoffee,  &e.,  then  such  condition 
is  good. 

Co.  Lit.  223  a,  223  b.  If  a  feoffment  in  fee  be  made  upon  condition 
that  the  feoffee  shall  not  enfeoff  I.  S.  or  any  of  his  heirs  or  issues,  etc., 
this  is  good,  for  he  doth  not  restrain  the  feoffee  of  all  his  power :  the 
reason  here  yielded  by  our  author  is  worthy  of  observation.  And  in 
tliis  case  if  the  feoffee  enfeoff  I.  N.  of  intent  and  purpose  that  he  shall 
enfeoff  I.  S.,  some  hold  that  this  is  a  breach  of  the  condition,  for 
qiiando  aliquid  prohibetur  fieri,  ex  directo  prohibetur  et  per 
obliquum. 

If  a  feoffment  be  made  upon  condition  that  the  feoffee  shall  not 
alien  in  mortmain,  this  is  good,  because  such  alienation  is  prohibited 
by  law,  and  regularly  w^hatsoever  is  prohibited  by  the  law,  may  be  pro- 
hibited by  condition,  be  it  malum  "prohibitum,,  or  malum  in  se.  In 
ancient  deeds  of  feoffment  in  fee  there  was  most  commonly  a  clause, 
guod  licitum  sit  donatori  rem.  datam  dare  vel  vendere  cui  voluerit, 
exceptis  viris  religiosis  et  Judceis. 

Lit.  §  362.  Also,  if  lands  be  given  in  tail  upon  condition,  that  the 
tenant  in  tail  nor  his  heirs  shall  not  ahen  in  fee,  nor  in  tail,  nor  for 
term  of  another's  life,  but  only  for  their  own  lives,  &c.,  such  con- 
dition is  good.  And  the  reason  is,  for  that  when  he  maketh  such 
alienation  and  discontinuance  of  the  entail,  he  doth  contrary  to  the 
intent  of  the  donor,  for  which  the  Statute  of  W.  2,  cap.  1,  was  made, 
by  which  Statute  the  estates  in  tail  are  ordained. 

Co.  Lit.  223  b,  224  a.  Note  here,  the  double  negative  in  legal  con- 
struction shall  not  hinder  the  negative,  viz.,  sub  conditione  quod  ipse 
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nec  hcBredes  sui  non  alienarent.     And  therefore  the  grammatical  con- 
struction is  not  always  in  judgment  of  law  to  be  followed. 

"  But  only  for  their  own  lives,  »&c."  And  yet  if  a  man  make  a  gift 
in  tail,  upon  condition  that  he  shall  not  make  a  lease  for  his  own  life, 
albeit  the  state  be  lawful,  yet  the  condition  is  good,  because  the  rever- 
sion is  in  the  donor.  As  if  a  man  make  a  lease  for  life  or  years  upon 
condition,  that  they  shall  not  grant  over  their  estate  or  let  the  land  to 
others,  this  is  good,  and  yet  the  grant  or  lease  should  be  lawful.  If  a 
man  make  a  gift  in  tail  upon  condition  that  he  shall  not  make  a  lease 
for  three  lives  or  21  years  according  to  the  Statute  of  32  H.  8,  the  con- 
dition is  good,  for  the  Statute  doth  give  him  power  to  make  such 
leases,  which  maj'  be  restrained  by  condition,  and  by  his  own  agree- 
ment ;  for  this  power  is  not  incident  to  the  estate,  but  given  to  him 
collaterally  by  the  Act,  according  to  that  rule  of  law,  quilibet  potest 
renunciare  juri  pro  se  introducto. 

"  When  he  maketh  such  alienation  and  discontinuance  of  the  en- 
tail." And  therefore  if  a  gift  in  tail  be  made  upon  condition,  that  the 
donee,  &c.,  shall  not  alien,  this  condition  is  good  to  some  intents,  and 
void  to  some ;  for,  as  to  all  those  alienations  which  amount  to  any  dis- 
continuance of  the  estate  tail  (as  Littleton  here  speaketh  ;)  or  is  against 
the  Statute  of  Westminster  2,  the  condition  is  good  without  question. 
But  as  to  a  common  recovery  the  condition  is  void,  because  this  is  no 
discontinuance,  but  a  bar,  and  this  common  recover}'  is  not  restrained 
by  the  said  Statute  of  W.  2.  And  therefore  such  a  condition  is  repug- 
nant to  the  estate  tail ;  for  it  is  to  be  observed,  that  to  this  estate  tail 
there  be  divers  incidents.  First,  to  be  dispunished  of  waste.  Sec- 
ondly, that  the  wife  of  the  donee  in  tail  shall  be  endowed.  Thirdly, 
that  the  husband  of  a  feme  donee  after  issue  shall  be  tenant  \>j  the 
curtesy.  Fourthly,  that  tenant  in  tail  may  suffer  a  common  recovery : 
and  therefore  if  a  man  make  a  gift  in  tail,  upon  condition  to  restrain 
him  of  any  of  these  incidents,  the  condition  is  repugnant  and  void  in 
law.  And  it  is  to  be  observed,  that  a  collateral  warranty  or  a  lineal 
with  assets  in  respect  of  the  recompense,  is  not  restrained  by  the 
Statute  of  Donis  conditionalibus,  no  more  is  the  common  recover^'  in 
respect  of  the  intended  recompense.  And  Littleton,  to  the  intent  to 
exclude  the  common  recovery,  saith,  such  alienation  and  discontinu- 
ance, joining  them  together. 

If  a  man  before  the  Statute  of  Donis  conditionalibus  had  made  a 
gift  to  a  man  and  to  the  heirs  of  his  body,  upon  condition,  that  after 
issue  he  should  not  have  power  to  sell,  this  condition  should  have  been 
repugnant  and  void.  Pari  ratione,  after  the  Statute  a  man  makes  a 
gift  in  tail,  the  law  tacite  gives  him  power  to  suffer  a  common 
recovery ;  therefore  to  add  a  condition,  that  he  shall  have  no  power 
to  suffer  a  common  recovery,  is  repugnant  and  void.^ 

1  See  Mildmay's  Case,  6  Co.  40  a  (1605);  and  in  Mary  Partington's  Case,  10  Co. 
35  b  (1613),  it  was  held,  that  a  condition  attached  to  an  estate  tail  that  the  tenant 
should  not  agree  to  suffer  a  recovery  or  do  any  act  towards  it  was  void.  —  Ed. 
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If  a  man  make  a  feoffment  to  a  baron  and  feme  in  fee,  upon  condi- 
tion, that  tiiej'  shall  not  alien,  to  some  intent  this  is  good,  and  to  some 
intent  it  is  void :  for  to  restrain  an  alienation  by  feoffment,  or  aliena- 
tion by  deed,  it  is  good,  because  such  an  alienation  is  tortious  and 
voidable  :  but  to  restrain  their  alienation  by  fine  is  repugnant  and  void, 
because  it  is  lawful  and  unavoidable. 

It  is  said,  that  if  a  man  enfeoff  an  infant  in  fee,  upon  condition  that 
he  shall  not  alien,  this  is  good  to  restrain  alienations  during  his 
minority-,  but  not  after  his  full  age. 

It  is  lil?ewise  said,  that  a  man  by  license  may  give  land  to  a  bishop 
and  his  successors,  or  to  an  abbot  and  his  successors,  and  add  a  condi- 
tion to  it,  that  they  shall  not  without  the  consent  of  their  chapter  or 
convent,  alien,  because  it  was  intended  a  mortmain,  that  is,  that  it 
should  forever  continue  in  that  see  or  house,  for  that  they  had  it  en 
auter  droit,  for  religious  and  good  uses. 

"  The  Statute  of  W.  2.  cap.  1."  Hereby  it  appeareth,  that  what- 
soever is  prohibited  by  the  intent  of  any  Act  of  Parliament,  may  be 
prohibited  by  condition,  as  hath  been  said. 


ANONYMOUS. 

Queen's  Bench.     1584. 

{Reported  1  Leon.  292.] 

The  case  was,  A.  gave  lands  in  tail  to  B.  upon  condition,  that  if  the 
donee  or  any  of  his  heirs  alien,  or  discontinue,  &c.,  the  land  or  any 
part  of  it,  that  then  the  donor  do  re-enter :  The  donee  hath  issue  two 
daughters  and  dieth :  One  of  the  two  daughters  levieth  a  fine,  sur 
conusans  de  droit  come  ceo,  to  her  sister:  Seale,  Serjeant,  the 
donor  may  enter,  for  although  the  sisters  to  many  intents  are  but  one 
heir,  yet  in  truth  they  are  several  heirs,  and  each  of  them  shall  sue 
livery,  17  E.  3.  If  one  of  the  sisters  be  discharged  by  the  lord,  the 
lord  shall  lose  the  wardship  of  her,  and  yet  the  heir  is  not  discharged  : 
And  if  every  sister  be  heir  to  divers  respects,  then  the  fine  by  the  one 
sister  is  a  cause  of  forfeiture.  Harris,  contrary,  for  conditions  which 
go  in  defeating  of  estates  shall  be  taken  shortly,  and  here  both  the 
sisters  are  one  heir,  and  therefore  the  discontinuance  by  the  one  is  not 
the  act  of  the  other :  Clench,  Justice  :  The  words  are.  Or  any  of  his 
heirs,  therefore  it  is  a  forfeiture,  quod  fuit  concessum  per  totam 
Curiam :    And  judgment  was  given  accordingly.* 

1  s.  c.  semble,  sub  nam,  Croker  v.  Trevithin,  Cro.  El.  35. 


30  laege's  case.  [chap.  ii. 


LAEGE'S  CASE. 

Queen's  Bench.     1586. 

[Eeported  2  Lerni.  82.]- 

The  case  was,  A.  seised  of  lands  in  fee,  devised  the  lands  to  his 
wife,  until  William  his  son  should  come  to  the  age  of  22  years,  and 
then  the  remainder  of  part  of  the  lands,  to  his  two  sons,  A.  and  John, 
the  remainder  of  other  part  of  his  lands,  to  two  others  of  his  said 
sons,  upon  condition,  that  if  any  of  his  said  sons  before  William 
should  come  to  the  age  of  22  years,  shall  go  about  to  make  any  sale  of 
any  part,  &c.  he  shall  forever  lose  the  lands,  and  the  same  shall  remain 
over,  &c.  And  before  his  said  son  William  came  to  the  age  of  22 
years,  one  of  the  other  sons  leased  that  which  to  him  belonged,  for  60 
years,  and  so  from  60  years  to  60  years,  until  240  years  ended,  &c. 
JBois.  A.  and  J.  are  joint-tenants  of  the  remainder,  and  he  said,  that 
the  opinion  of  Audlej',  Lord  Chancellor  of  England,  is  not  law  {scil.) 
where  a  man  deviseth  lands  to  two,  and  to  their  heirs,  they  are  not  joint 
tenants,  as  to  the  survivor,  but  if  one  of  them  dieth  the  survivor  shall 
not  have  the  whole,  but  the  heir  of  his  that  dieth,  shall  have  the  moietj' : 
See  30  H.  8,  Br.  Devise  29.  And  he  said,  that  this  lease,  although  it 
be  for  so  many  years,  is  not  a  sale  intended  within  the  will,  and  so  is 
not  a  jointure.  46  E.  3.  One  was  bounden,  that  he  should  not  alien 
certain  lands,  and  the  obligor  did  thereof  enfeoff  his  son  and  heir  ap- 
parent, the  same  was  held,  to  be  no  alienation  within  the  condition  of 
the  obligation :  Of  the  other  side  it  was  argued,  the  remainder  doth 
not  vest  presently ;  for  it  is  uncertain,  if  it  shall  vest  at  all ;  for  if 
William  dieth  before  he  cometh  to  the  age  of  22  j'ears,  it  was  conceived 
by  him,  that  the  remainder  shall  never  vest,  for  the  words  of  the  will 
are,  "  Then  the  lands  shall  remain,"  &c.  .34  E.  8,  Formedon  36.  Land 
is  devised  to  A.  for  life,  and  if  he  be  disturbed  hy  the  heir  of  the  de- 
visor, that  then  the  land  shall  remain  to  D.  Here  D.  hath  not  anj' 
remainder,  before  that  A.  be  disturbed  ;  it  was  farther  argued,  that  here 
is  a  good  condition,  and  that  the  devisee  is  not  utterly  restrained  from 
sale,  but  onlj-  until  a  certain  time,  {scil.)  to  the  age  of  William  of  22 
years.  And  it  was  said,  that  this  lease  is  a  covenous  lease,  being  made 
for  240  years,  without  any  rent  reserved  :  As  such  a  lease  made  for  100 
j-ears,  or  200  years,  is  mortmain,  as  well  as  if  it  had  been  an  express 
feoffment,  or  alienation.  But  it  was  said  by  some,  that  here  is  not  any 
sale  at  all,  nor  anj'  lease  ;  for  the  lessor  himself  hath  not  anything  in 
the  land  demised :  As  if  a  man  disseiseth  a  feme  sole,  and  leaseth  the 
lands,  and  afterwards  marrieth  the  disseisee,  he  shall  avoid  his  own 
lease,  5  E.  3.  One  was  bound  that  he  should  not  alien  such  a  manor, 
the  obligor  alieneth  one  acre,  parcel  of  it,  the  obligation  is  forfeit,  see 
29  H.  8,  Br.  Mortgage  39.     A.  leaseth  to  a  religious  house  for  100  years, 
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and  so  from  100  years  to  100  years,  until  800  j-ears  be  incurred,  the  same 
is  mortmain,  vide  Stat.  7  E.  1.  Colore  termini  emere,  vel  vendere.  And 
in  the  principal  case,  if  the  devisee  had  entered  into  a  Statute  to  the  value 
of  the  land  leased,  by  the  intent  of  the  will,  the  same  had  been  a  sale ; 
and  such  was  the  opinion  of  the  whole  court :  and  by  the  court,  the  word 
in  perpetuum,  shall  not  be  referred  to  the  words  precedent,  but  unto  the 
words  following;  (scil.)  in  perpetuum  perdat  the  lands.  And  if  a  cus- 
tom be  in  the  case  that  the  infant  of  the  age  of  15  j-ears  may  sell  his 
lands,  if  he  make  a  lease,  the  same  is  not  warranted  by  the  custom  : 
And  afterwards  it  was  adjudged  by  the  whole  court,  that  the  lease  made 
as  before,  was  a  sale  within  the  intent  of  the  will  of  the  devisor.^ 


KING  V.  BUECHELL. 
Chancekt.     1759. 
[Reported  Amb.  379.] 

John  Blunt,  by  will  26th  October,  1731,  devised  after  the  death  of 
his  wife,  and  failing  issue  of  her  bodj',  all  that  messuage,  &c.,  in  the 
parish  of  Hunton  and  Linton,  in  Kent,  unto  his  cousin  John  Harris, 
second  son  of  Thomas  Harris,  by  his  sister  Sarah,  for  life,  remainder 
to  the  issue  male  of  his  cousin  John  Harris,  and  to  his  and  their  heirs, 
share  and  share  alike,  and  for  want  of  such  issue,  to  the  issue  female 
of  his  cousin  John  Harris,  and  her  and  their  heirs,  and  for  want  of  such 
issue,  to  William  King,  his  heirs  and  assigns  forever. 

He  also  gave  other  houses  at  Maidstone  to  his  wife,  remainder  to  his 
cousin  John  Harris,  for  life,  and  from  and  immediatelj'  after  the  deter- 
mination of  that  estate,  to  the  issue  male  of  the  body  of  his  cousin 
John  Harris,  and  to  their  heirs,  and  for  want  of  such  issue,  to  his 
cousin  William  King,  his  heirs  and  assigns  forever,  with  a  proviso, 
that  the  bequests  and  limitations  of  all  the  premises  limited  to  his 
cousin  John  Harris,  and  such  issue  male  and  female,  is  upon  special 
consideration,  that  if  John  Harris  or  his  issue,  or  anj'  of  them,  shall 
alienate,  mortgage,  encumber,  or  commit  an3'  act  or  deed,  whereby  to 
alter,  change,  charge,  or  defeat  the  bequests,  shall  pa^^  or  cause  to  be 
paid,  and  he  did  thereby  charge  the  premises  with  the  paj'ment  of 
£2000  unto  such  person  or  persons,  and  his  or  their  heirs,  who  could, 
should,  or  ought  to  take  next,  by  virtue  or  means  of  anj'  of  tlie 
bequests  or  limitations. 

John  Harris  had  two  daughters  at  the  death  ,of  the  testator,  who 
were  married  to  the  defendants,  and  were  heirs  at  law  of  the  testator, 
and,  together  with  their  father,  suffered  a  recovery  of  the  houses  at 
Maidstone,  and  declared  the  uses,  &c.     John  Harris  is  since  dead. 
1  s.  c.  3  Leon.  182.     See  Mandelhaum  v.  McDonell,  29  Mich.  78  (1874). 
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Bil]  by  plaintiff  to  be  paid  the  £2000  out  of  the  estate. 

Yorke,  Solicitor-General,  and  Wilbraham,  for  the  plaintiff. 

Pratt,  Attorney-General,  Sewell,  and  Webb,  on  the  other  side. 

Henlet,  Lord  Keeper,  took  time  to  consider ;  and  on  Tuesday,  20th 
November,  delivered  his  opinion.  That  John  Harris  took  an  estate  tail ; 
and  that  the  proviso  was  repugnant  to  the  estate.^ 


BRADLEY  v.   PEIXOTO. 

Chanceet.    1797. 
[Eeported  3  Fes.  324.] 

This  cause  arose  upon  the  following  disposition  by  the  will  of 
Thomas  Bradley:  — 

"  I  give  and  bequeath  to  my  son  Henry  Bradley  the  dividends  aris- 
ing from  £1620  of  my  bank  stock  for  his  support  during  the  term  of  his 
life  :  but  at  his  decease  the  said  £1620  bank  stock,  principal  and  inte- 
rest, to  devolve  to  his  heirs,  executors,  administrators  and  assigns. 
Having  observed  during  the  term  of  mj'  life  so  manj*  fatal  examples  of 
parents  having  left  their  children  in  a  state  of  opulence,  who  have 
afterwards  been  reduced  to  want  the  common  necessaries  of  life,  my 
principal  view  in  this  will  is,  that  my  wife  and  children  may  have  a 
solid  sufficiency  to  support  them  during  their  lives.  For  this  purpose 
I  will  and  most  strictly  ordain,  that  if  my  wife  or  anj'  one  of  my  chil- 
dren shall  attempt  to  dispose  of  all  or  anj'  part  of  the  bank  stock,  the 
dividends  from  which  is  bequeathed  to  them  in  this  will  and  testament 
for  their  support  during  their  lives,  such  an  attempt  by  my  wife  or  any 
of  my  children  shall  exclude  them,  him  or  her,  so  attempting,  from  any 
benefit  in  this  will  and  testament,  and  shall  forfeit  the  whole  of  their 
share,  principal  and  interest ;  which  shall  go  and  be  divided  unto  and 
among  my  other  children  in  equal  shares,  that  will  observe  the  tenor  of 
this  will  and  testament." 

The  bill  was  filed  by  Henry  Bradley  against  one  of  the  daughters  of 
the  testator,  who  had  taken  out  administration.  The  prayer  of  the 
bill  was,  that  the  defendant  might  be  decreed  to  transfer  the  £1620 
bank  stock  to  the  plaintiff.  The  other  children  were  out  of  the  juris- 
diction. 

Master  of  the  Rolls.  [Sir  Richard  Pepper  Arden.]  The  first 
clause  is  an  absolute  gift  of  the  principal  and  dividends.  But  then 
comes  this  clause,  with  which  the  plaintiff  does  not  comply ;  and  the 
question  is,  whether  by  the  rules  of  this  court  he  can  demand  the 
legacy,  not  complying  with  the  injunction,  the  testator  has  laid  upon 
-  1  See  Ve  Peyster  v.  Michael,  6  N.  Y.  467  (1852). 
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him  ;  or  rather  whether  the  condition  is  consistent  with  the  gift.  See- 
ing the  father's  intent  so  clearly  and  strongly  expressed  I  have  taken 
some  time  to  consider  this  case ;  and  have  endeavored  to  satisfy  my- 
self, that  I  am  at  liberty  to  refuse  the  plaintiff  the  demand,  which  he 
now  makes.  Indeed  another  reason  for  delaying  my  judgment  was, 
that  there  appeared  to  be  other  children,  who  were  interested  in  this 
question  and  were  not  parties  to  the  cause.  The  reason  given  for  not 
having  them  before  the  court  is,  that  they  are  all  out  of  the  jurisdic- 
tion. Had  they  been  in  this  country,  I  should  have  expected  them  to 
have  been  made  defendants,  to  sustain  their  interests :  but  as  they  live 
abroad,  the  cause  has  proceeded  without  them  ;  and  according  to  the 
opinion,  I  have  formed  of  this  case,  thej-  are  not  necessary  parties ; 
because  I  feel  myself  obliged  to  saj^,  that  the  proviso  I  have  before 
stated  is  of  no  effect. 

I  have  looked  into  the  cases,  that  have  been  mentioned  ;  and  find  it 
laid  down  as  a  rule  long  ago  established,  that  where  there  is  a  gift  with 
a  condition  inconsistent  with  and  repugnant  to  such  gift,  the  condition 
is  wholly  void.  A  condition,  that  tenant  in  fee  shall  not  alien,  is 
repugnant ;  and  there  are  many  other  cases  of  the  same  sort :  Piers  v- 
Winn,  1  Vent.  321.  Pollexf  435.  The  report  in  Ventris  is  verj'  con- 
fused :  but  it  appears  clearly  from  the  report  of  this  case  in  Pollexfen, 
as  well  as  from  many  other  cases,  that  the  court  meant  to  saj',  that 
where  there  is  gift  in  tail  with  condition  not  to  suffer  a  recovery,  the 
condition  is  void.  There  are  several  cases  of  this  kind  collected  in  2 
Danv.  Ab.  22,  which  show,  that  a  condition  repugnant  to  the  nature  of 
the  estate  given  is  void :  Co.  Lit.  223  a,  Dy.  264.  Mildmay's  Case, 
6  Co.  40.  Stukeley  v.  Butler,  Hob.  168,  is  of  the  same  kind  ;  where 
it  was  held,  that  an  exception  of  the  very  thing,  that  is  the  subject  of 
the  gift,  is  of  no  effect.  In  all  these  cases  the  gift  stands,  and  the  con- 
dition or  exception  is  rejected.  In  this  case  then  I  am  under  the  neces- 
sity of  declaring,  that  this  is  a  gift  with  a  qualification  inconsistent 
with  the  gift ;  and  the  qualification  must  therefore  be  rejected.  This 
is  not  like  SocJcett  v.  Wray,  4  Bro.  C.  C.  483 ;  for  there  the  gift  was 
to  a  feme  covert  for  life  ;  and  then  to  such  uses  as  she  should  bj-  will 
appoint.  She  could  onlj'  appoint  bj'  will ;  and  could  not  bind  her 
executors  by  anj'  deed  in  her  life-time  ;  and  I  declared  in  determining 
that  case,  that  I  should  think  otherwise  in  the  case  of  a  man  or  any 
person  having  an  absolute  interest.  A  man  could  bind  his  executors  ; 
but  not  a  feme  covert.  If  this  had  been  a  gift  to  the  son  for  life,  and 
after  his  death  as  he  should  appoint,  and  in  default  of  appointment 
then  to  other  persons,  I  desire  not  to  be  understood,  that  it  would  not 
be  good :  if  in  default  of  appointment  it  was  to  go  to  his  executors,  I 
should  doubt,  whether  it  would  be  so :  but  I  give  no  opinion  upon  this. 
Upon  the  whole,  I  am  obliged  to  hold  this  condition  repugnant  to  the 
gift  and  therefore  void.  Declare,  that  the  condition  annexed  to  the 
legacy  of  £1620  bank  stock  is  repugnant  to  and  inconsistent  with 
the  interest  given  to  the  legatee  of  the  stock,  and  therefore  void  ;  and 
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upon  payment  of  the  costs  of  this  suit  by  the  plaintiff  let  the  stock  be 
transfen-ed  to  him. 

In  Peixoto  v.  The  Bank  of  England,  Chan.  3d  of  June,  1797,  the 
subject  of  which  was  a  disposition  of  stock  b}-  the  same  will  in  precisely 
the  same  manner,  the  Lord  Chancellor  [Lord  Loughborough]  was 
very  clearly  of  opinion,  that  it  was  an  absolute,  not  a  limited,  interest ; 
and' decreed  accordingly.^ 


DOE  d.  NORFOLK  v.  HAWKE. 
King's  Bench.     1802. 

{Reported  2  East,  481.] 

On  the  trial  of  an  ejectment  for  a  certain  messuage  and  lands  In 
Yorkshire,  at  the  last  York  Assizes,  a  verdict  was  found  for  the  plain- 
tiff on  the  demise  of  John  Ibbotson,  and  for  the  defendants  on  the 
demise  of  the  Duke  of  Norfolk,  subject  to  the  opinion  of  the  court  on 
the  following  case. 

Joseph  Whiteley  was  lessee  of  the  premises  in  question  for  the  term 
of  21  years  commencing  from  the  29th  September  1789,  under  a  lease 
granted  to  him  by  the  Duke  of  Norfolk,  dated  25th  January  1790. 
Whiteley  entered  into  possession  of  the  premises  under  this  lease,  and 
made  his  will  dated  10th  October  1790,  whereby  he  disposed  of  the 
premises  in  question  as  follows.  "  I  give  and  bequeath  to  my  nephew 
Abraham  Ibbotson,  with  submission  to  the  Duke  of  Norfolk,  the  tenant 
right  of  my  farm  at  the  Edgefield,  which  I  hold  by  lease  under  his 
Grace,  he.  paying  the  rent  and  conforming  to  the  covenants  in  the 
lease ;  but  not  to  dispose  of  or  sell  the  tenant  right  to  any  other 
person :  but  if  he  refuses  to  dwell  there  himself  or  keep  in  his  own 
possession,  then  my  will  is,  that  my  nephew  John  Ibbotson  (one  of 
the  lessors  of  the  plaintiff),  shall  have  the  tenant  right  of  the  farm  at 
the  Edgefield."  And  the  testator  directed  (amongst  other  things)  that 
the  said  farm  should  be  delivered  up  as  before  willed  a  year  and  a  day 
after  his  decease  by  his  executrix :  and  he  appointed  his  niece,  Sarah 
Ibbotson,  sole  executrix,  and  gave  the  residue  of  his  effects  to  her. 
The  testator  Whiteley  died  in  January  1799,  having  continued  in  pos- 
session of  the  premises  till  his  death.  The  executrix  married  Rowland 
Hartley,  and  duly  proved  the  will,  and  administration  was  granted 
to  her,  and  she  and  her  husband  entered  into  the  possession  of  the 
premises  on  Whiteley's  death.  And  in  February  1800  possession  of 
the  premises  was  duly  delivered  by  them,  together  with  the  lease,  to 
A.  Ibbotson,  in  pursuance  of  Whiteley's  will,  and  A.  Ibbotson  continued 
in  such  possession  tiU  he  quitted  the  same  as  after-mentioned.  When 
1  But  see  Williams  v.  Ash,  1  How.  1  (1843). 
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A.  Ibbotson  was  in  possession  of  the  premises  J.  Crookes  lent  him 
£25  on  his  note  of  hand ;  and  thereupon  A.  Ibbotson  deposited  with 
Croolies  the  lease  of  the  premises  as  a  further  security.  At  the  time  of 
lending  the  £25  it  was  agreed  between  Crookes  and  A.  Ibbotson,  that 
Crookes  should  have  the  first  chance  for  the  farm  ;  but  no  actual  valu- 
ation was  made.  Ci'ookes  made  further  advances  to  A.  Ibbotson, 
amounting  in  all  to  £60  ;  but  Crookes  knew  nothing  of  Whiteley's  will 
until  the  whole  of  the  £60  had  been  advanced.  Afterwards  A.  Ibbot- 
son was  arrested  at  the  suit  of  R.  Hartley,  to  whom  he  (A.  Ibbotson) 
had  given  a  warrant  of  attorney ;  and  thereon  Crookes  paid  for  A. 
Ibbotson,  at  his  request,  £60  more,  to  effect  A.  Ibbotson's  liberation. 
After  this  Crookes  took  from  A.  Ibbotson  a  warrant  of  attorney  to 
confess  a  judgment,  and  a  bill  of  sale  of  A.  Ibbotson's  goods ;  but 
never  entered  up  judgment  on  such  warrant  of  attorney.  Then  one 
William  Greaves,  at  A.  Ibbotson's  request,  paid  off  the  money  ad- 
vanced by  Crookes,  and  took  from  A.  Ibbotson  a  fresh  warrant  of 
attorne3'  to  confess  a  judgment ;  and  at  the  same  time  the  lease,  and  a 
copy  of  Whiteley's  will  (which  had  been  in  Crookes'  possession),  were 
delivered  by  Crookes.  Judgment  was  entered  up  on  the  warrant  of 
attorney  so  given  to  Greaves,  and  execution  thereon  issued  in  Trinity 
Term  1801 ;  but  before  the  entry  with  Greaves'  execution,  one  Joseph 
Schofield,  another  creditor  of  A.  Ibbotson,  had  levied  an  execution 
upon  part  of  the  goods  of  A.  Ibbotson,  which  execution  being  satisfied 
by  Greaves,  was  withdrawn,  and  possession  was  taken  under  his  exe- 
cution, and  the  lease  of  the  premises  in  question  was  on  the  18th  June 
1801  publicl}'  sold  and  assigned  by  the  sheriff  under  Greaves'  execu- 
tion to  the  defendants,  who  were  immediately  put  into  possession  of 
the  premises,  and  now  continue  solely  possessed  thereof.  A.  Ibbotson 
quitted  the  premises  in  the  morning  before  the  sale,  and  has  ever  since 
ceased  to  dwell  there  or  have  any  possession  thereof.  John  Ibbotson 
(the  lessor  of  the  plaintiff)  attended  at  the  time  and  place  of  sale 
(which  was  public),  and  before  the  actual  sale  gave  notice  of  his 
claim  under  Whiteley's  will  to  the  defendants.  The  question  was, 
Whether  the  plaintiff  were  entitled  to  recover  on  the  demise  of  John 
Ibbotson.  If  he  were,  the  verdict  to  stand ;  if  not,  a  nonsuit  to  be 
entered. 

Wood,  for  the  lessor  of  the  plaintiff. 

Lambe,  contra. 

Lord  Ellenborough,  C.  J.  The  terms  of  this  devise  are  to  be  con- 
sidered as  a  conditional  limitation,  in  which  the  interest  of  Abraham 
Ibbotson  in  the  premises  is  limited  on  certain  events,  on  the  happening 
of  which  it  is  given  over  to  John.  And  the  question  is.  Whether  the 
acts  of  the  party  whose  incapacity'  is  to  be  incurred  on  his  refusal  to 
dwell  on  the  farm  or  keep  it  in  his  own  possession,  have  not  deter- 
mined his  interest?  When  he  deposited  the  lease  with  Crookes  as  a 
further  security  for  the  several  loans  of  money  advanced  by  him,  was 
this  not  a  voluntary  act  ?  and  when  the  lease  was  afterwards  delivered 
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(Tver  to  another  creditor  who  took  up  the  first  demand,  and  to  whom  a 
warrant  of  attorney  was  at  the  same  time  given,  and  considering  that 
by  so  giving  up  the  lease  he  thereby  disabled  himself  from  mortgaging 
the  premises,  and  bj'  giving  the  warrant  of  attorney  he  enabled  the 
creditor  to  dispossess  him  at  his  option,  must  he  not  be  taken  to  have 
contemplated  at  the  time  the  legal  consequence  of  these  acts  which 
afterwards  ensued?  That  these  were  voluntary  acts  there  can  be  no 
doubt.  He  put  the  creditor  in  possession  of  the  document  of  the  farm  ; 
and  by  all  the  authorities  he  thereby  gave  a  specific  lien  on  the  lease. 
For  according  to  Russely.  Bussel,  1  Bro.  Chan.  Cas.  269,  and  several 
other  cases  there  mentioned,  the  making  of  such  a  deposit  gives  juris- 
diction to  a  court  of  equity  to  compel  a  sale  of  the  lease  in  discharge  of 
the  lien.  As  it  then  enables  the  other  to  turn  the  partj'  out  of  posses- 
sion in  default  of  payment,  it  shows  a  purpose  in  the  latter  to  part  with 
the  possession,  and  therefore  the  subsequent  proceeding  and  execution 
is  not  stricth'  in  invitum,  so  as  to  bring  the  case  within  that  of  Doe  v. 
Carter.  And  there  need  not  be  fraud  in  the  transaction  ;  it  is  enough 
if  there  be  a  manifest  intention  to  depart  with  the  estate,  followed  by 
acts  to  that  end,  which  if  not  produced  immediately  by  the  procure- 
ment of  the  party,  may  yet  be  said  to  be  doue  with  his  assent.  Upon 
the  whole  therefore  it  is  enough  to  say  that  here  was  a  voluntary 
departing  with  the  estate. 

Lawrence,  J.  The  lease  was  given  by  the  testator  to  Abraham 
Ibbotson,  so  long  as  he  lived  on  the  farm  ;  the  material  words  of  the 
bequest  are,  "  that  he  should  not  dispose  of  or  sell  the  tenant-right  to 
any  other  person  :  but  if  he  refused  to  dwell  there  himself,  or  keep  it 
in  his  own  possession,"  then  it  was  to  go  over  to  the  lessor  of  the 
plaintifl!".  Now  the  word  refused  is  only  a  figurative  expression ;  mean- 
ing if  the  first  taker  ceased  to  dwell  there.  There  was  certainly  no 
occasion  for  any  person  previously  to  inquire  of  him  whether  he  would 
reside  there  or  not,  and  that  he  should  expresslj'  refuse  it. 

Lf.  Blanc,  J.  This  would  be  a  strong  case  if  it  rested  even  on  the 
first  point ;  for  here  are  strong  circumstances  to  show  that  this  was  a 
departing  with  the  possession  of  the  estate  by  the  party's  own  act. 
Besides  which,  on  the  construction  of  the  will  it  clearly  appears  to  have 
been  the  intention  of  the  testator  that  if  A.  Ibbotson  ceased  to  live  on 
the  premises  or  keep  them  in  his  own  possession,  they  should  go  over 
to  John  Ibbotson. 

-Postea  to  the  plaintiff. 

Grose,  J.,  was  absent  from  indisposition. 
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King's  Bench.     1805. 

[Reported  6  East,  173.] 

In  ejectment  for  the  moiety  of  an  estate  in  the  parish  of  Ackworth, 
in  the  county  of  York,  brought  upon  the  demise  of  John  Gill  and 
Hannah  his  wife,  stated  in  the  declaration  to  have  been  made  on  19th 
January,  44  G.  3,  a  verdict  was  found  for  the  plaintiff  at  the  last 
assizes  at  York  before  Chambre,  J. ,  subject  to  the  opinion  of  this  court 
upon  the  following  case  : 

.  John  Collett  being  seised  in  fee  of  the  estate  in  question,  bj-  will 
dated  13th  of  January  1787,  and  duly  executed,  first  directed  that  all 
his  debts,  legacies,  annuities,  and  funeral  expenses  should  be  paid  bj' 
his  executrixes  out  of  his  real  and  personal  estates,  which  he  charged 
therewith.  And  then  reciting  that  he  had  given  a  bond  for  £800  to  his 
son-in-law  E.  Cuttle  on  his  marriage  with  his  daughter  Margaret  as  a 
marriage  portion,  he  therefore  only  gave  to  the  said  R.  and  M.  Cuttle 
Is.  (besides  the  sum  due  on  the  bond)  in  full  of  all  claim  upon  his 
estates  or  effects.  He  then  bequeathed  to  his  daughter  Mary,  the  wife 
of  D.  Unwin,  an  annuity  of  £8  for  her  life,  to  be  paid  to  her  (for  her 
separate  use)  by  his  executrixes,  by  quarterly  payments,  (with  a  power 
of  distress  for  arrears.)  He  also  bequeathed  to  D.  Unwin  Is.  in  full  of 
any  claim  on  his  estate  or  effects.  He  then  bequeathed  to  the  children 
of  his  said  daughter  Mary  Unwin,  viz.  Thomas,  Fanny,  George,  Wil- 
liam, and  Mary  Unwin,  £10  each,  to  be  paid  to  them  as  thej-  respec- 
tively attained  their  age  of  21  years,  and  after  their  mother's  death. 
And  he  willed  that  if  any  of  the  children  of  his  said  daughter  Mary 
happened  to  die  before  he,  she,  or  they  attained  the  age  of  21  years, 
without  having  lawful  issue,  then  the  share  of  either  so  dj-ing  should  go 
to  the  survivors.  He  also  bequeathed  to  another  daughter,  Fanny,  the 
wife  of  James  Brinon,  an  annuity  of  £9  for  life,  to  be  paid  to  her  by 
his  executrixes  by  half-j'early  payments  (for  her  separate  use,  and 
with  a  power  of  distress  for  arrears) ;  and  he  gave  the  said  James 
Brinon  Is.  in  full  for  any  claim  out  of  his  estates  or  effects.  He  also 
bequeathed  legacies  of  £20  to  each  of  the  children  of  his  daughter 
Fanny,  in  the  same  manner  as  he  had  before  done  to  the  children  of 
his  daughter  Mary  Unwin.  And  directed  all  the  legacies  given  to  his 
grandchildren  to  be  paid  as  they  severally  became  due  to  them  by  his 
executrixes.  He  then  devised  as  follows:  "I  give  and  devise  unto 
ray  two  daughters  Ann  Collett  and  Hannah  Collett  all  my  messuages, 
lands,  tenements,  and  hereditaments  at  Ackworth,  or  elsewhere,  in  the 
county  of  York,  (subject  to  the  several  legacies  and  annuities  herein- 
before given  by  this  my  will,  and  made  chargeable  thereon,)  to  hold  to 
them  my  said  daughters  Ann  and  Hannah,  their  heirs  and  assigns  for- 
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ever,  as  tenants  in  common,  and  not  as  joint  tenants;  upon 
special  proviso  and  condition,  that  in  case  mj-  said  daughters  Ann  and 
Hannah  Collett,  or  either  of  them,  shall  have  no  lawful  issue,  that  then 
and  in  such  case  they  or  she  having  no  lawful  issue  as  aforesaid  shall 
have  no  power  to  dispose  of  her  share  in  the  said  estates  so  above 
given  to  them  except  to  her  sister  or  sisters,  or  to  their  children.  All 
the  rest,  residue,  and  remainder  of  my  real  and  personal  estates,  goods, 
chattels,  and  effects  not  hereinbefore  disposed  of,  I  give,  devise,  and 
bequeath  unto  my  said  two  daughters  Ann  Collett  and  Hannah  Collett, 
their  heirs,  executors,  and  administrators,  and  do  constitute  them  joint 
executrixes,"  &c.  The  testator  John  Collett  shortl3-  after  making  his 
will  died  seised  in  fee  of  the  estate  in  question,  leaving  no  son,  but  five 
daughters,  Mary,  then  the  wife  of  D.  Unwin,  since  deceased ;  Ann, 
afterwards  the  wife  of  the  defendant  James  Wait,  also  since  deceased ; 
Frances,  then  the  wife  of  James  Brinon,  also  since  deceased ;  Mar- 
garet, then  the  wife  of  Richard  Cuttle,  now  living  ;  and  Hannah,  after- 
wards the  wife  of  the  lessor  of  the  plaintiff  J.  Gill,  also  now  living. 
Ann  the  wife  of  J.  Wait  never  had  anj-  issue,  but  all  the  other  four 
daughters  have  had  issue  which  are  now  alive.  Upon  the  death  of  the 
testator,  his  daughters  Ann  and  Hannah  entered  upon  his  real  estates. 
Soon  after  Hannah  married  John  Gill,  the  lessor  of  the  plaintiff,  and 
Ann  married  the  defendant  J.  Wait.  The  defendant  Wait  has  for  some 
years  enjoyed  one  moiety  of  the  estate  in  right  of  Ann  his  wife,  and 
rented  the  other  moiet3'  of  the  plaintiff  John  Gill,  and  Hannah  his  wife, 
as  tenant  from  year  to  year.  The  other  defendants  arc  tenants  to 
Wait.  Wait  and  Ann  his  wife,  being  in  possession  of  the  estate  in  1779, 
dul}'  levied  a  fine  sur  cojiusance  de  droit  come  ceo,  &c.,  of  a  moiety 
thereof ;  and  bj-  indenture  duly  declared  the  uses  thereof  to  be  to  the 
use  of  the  defendant  Pearson  and  his  heirs,  in  trust  for  J.  Wait  in  fee. 
Ann  Wait  died  above  a  j-ear  ago  without  having  disposed  of  her  share 
in  tlie  said  estate  otherwise  than  by  the  said  fine  and  indenture,  and 
never  having  had  any  issue.  Since  her  death  and  before  the  daj'  of 
the  demise  laid 'in  the  declaration  J.  Gill  and  Hannah  his  wife  duly 
made  an  entrj-  to  avoid  the  said  fine.  The  question  for  the  opinion  of 
the  court  was,  Whetlier  the  lessors  were  entitled  to  all  or  anj'  part  of 
the  moiety  of  the  said  estate  devised  to  Ann  Wait? 

The  case  was  argued  in  last  Michaelmas  Term. 
Wood,  for  the  lessors  of  the  plaintiff". 

Xiambe,  contra.  Curia  adv.  vult. 

Lord  Ellenborough,  C.  J.,  now  delivered  the  opinion  of  the  court. 
In  this  case  three  questions  have  been  made :  1st,  Whether  the  condi- 
tions annexed  to  the  estates  of  Ann  Collett  and  Hannah  Collett  be 
good  in  point  of  law?  2dl3-,  As  to  the  effect  of  the  residuarj'  clause? 
And  3dly,  Whether  this  ejectment  can,  under  the  circumstances  of  this 
case,  be  supported  hy  one  of  several  co-heirs  ?  As  to  the  first,  we 
think  that  the  condition  is  good ;  for  according  to  the  case  of  Daniel  v. 
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Ublm/,  in  Sir  Wm.  Jones,  137,  and  in  Latch.  9,  39,  134,  though  the 
judges  did  not  agree  as  to  the  effect  of  a  devise  "  to  a  wife,  to  dispose 
at  her  will  and  pleasure,  and  to  give  to  which  of  her  sons  she  pleased  ;  " 
Jones  Justice  thinking  it  gave  an  estate  for  life,  with  a  power  to  dis- 
pose of  the  reversion  among  the  sons ;  the  other  judges,  according  to 
his  report,  thinking  it  gave  her  a  fee  simple  in  trust  to  convey  to  any 
of  her  sons :  j-et  in  that  case  it  was  not  doubted,  but  that  she  might 
have  had  given  her  a  fee  simple  conditional  to  convey  it  to  any  of  the 
sons  of  the  devisor ;  and  if  she  did  not,  that  the  heir  might  enter  for 
condition  broken ;  which  estate  Jones  thought  the  devise  gave,  if  it  did 
not  give  a  life  estate,  with  a  power  of  disposing  of  the  reversion  among 
the  sons.     And '  according  to  Latch.   37,  Dodderidge  said  ''  he  con- 
ceived she  had  the  fee,  with  condition,  that  if  she  did  alien,  that  then 
she  should  alien  to  one  of  her  children : "  and  concluded  his  argument 
on  this  point  bj*  saying,  that  "  her  estate  was  a  fee  with  a  liberty  to  ali- 
enate it  if  she  would,  but  with  a  condition  that  if  she  did  alienate,  then 
she  should  alienate  to  one  of  her  sons."    And  in  Dalison's  Reports,  58, 
there  is  a  case  to  this  effect :    "  A  devise  to  a  wife  to  dispose  and  em- 
ploy the  land  on  herself  and  her  sons  at  her  will  and  pleasure  :  "  and 
Dier  and  Walsh  held  she  had  a  fee  simple,  but  that  it  was  conditional, 
and  that  she  could  not  give  it  to  a  stranger ;  but  that  she  might  hold  it 
herself,  or  give  it  to  one  of  her  sons.    These  cases  show  that  the  devise 
in  question  may  operate  as  a  devise  on  condition ;   for  the  breach  of 
which  in  levying  a  fine  to  the  uses  within  stated  ^he  heirs  at  law  of  the 
devisor  will  be  entitled  to  enter,  and  the  plaintiff,  as  one  of  them,  will 
be  entitled  to  one  fourth  part  of  the  moieties  whereof  such  fine  was 
levied,  if  the  residuary  clause  do  not  operate  as  a  devise  over  on  non- 
performance of  the  condition.     And  we  think  that  the  residuary  clause 
cannot  be  considered  as  a  devise  over ;  for  it  does  not  seem  to  have 
been  at  all  in  the  contemplation  of  the  devisor  to  make  a  devise  over 
of  the  share  of  each  daughter  on  the  breach  of  the  condition  by  such 
daughter,  but  merely  to  dispose  of  those  things  which  had  not  been 
before  disposed  of  by  the  will.     This  brings  the  case  to  the  single  and 
only  remaining  question.  Whether  one  co-heir  can  enter  for  the  breach 
of  a  condition  ?  and  it  seems  that  he  may.     In  assize  where  one  co- 
parcener enters  claiming  for  herself  and  her  companion,  it  vests  the 
seisin  in  both.     Brook's  Abridg.  tit.  Entre  Congeable,  37.     Where  the 
entry  is  not  lawful,  the  claim  of  one  co-parcener  for  herself  and  her 
companion  does  not  vest  the  seisin  in  her  companion.    JS  contra, -whev^ 
the  entry  is  laioful,  Ibid.     The  entry  of  one  co-pareener  is  the  entry 
of  both  as  to  a  stranger,  Ib.pl.  38.     If  lands  come  to  two  in  common 
and  one  enters  into  them  generally,  this  shall  be  the  entry  of  both,  1 
Roll's  Abr.  740,  letter  F.  pi.  3.     If  a  man  devise  certain  annuities  to 
his  four  sons  out  of  certain  lands,  and  devise  over,  that  if  his  heir  do 
not  pay  these  annuities  the  sons  shall  have  the  land ;  if  the  annuities 
be  not  paid,  and  one  of  the  sons  enter  generally,  this  shall  be  an  entry 
for  all  the  four  sons  in  as  much  as  they  are  joint  tenants.  Ibid.  pi.  7. 
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Upon  the  whole  therefore  we  thiuk  that  the  condition  annexed  to  the 
estate  devised  to  Ann  Collett  and  Hannah  Collett  is  good  in  point  of 
law.  That  the  residuary  clause  has  no  effect  in  this  case.  And  that 
the  ejectment  bj'  one  of  the  co-heirs  is  good  for  the  purpose  of  recov- 
ering the  share  of  such  co-heir.  Judgment  for  one  fourth  of  the  share 
devised  to  Ann  Wait. 

Fostea  to  the  plaintiff. 


ROSS  w.  ROSS. 

Chancery.     1819. 

[Reported  1  Jac.  Sr  W.  154.] 

William  Ross,  a  native  of  Scotland,  but  domiciled  in  England, 
made  his  will,  dated  5th  May,  1790 ;  containing,  amongst  others,  the 
following  bequest. 

"I  give  to  my  son  James  Hislop  Ross,  the  sum  of  £2000,  lawful 
money  of  Great  Britain,  to  be  paid  to  him  at  his  age  of  twenty-five 
j-ears,  or  at  any  time  betwixt  the  age  of  twentj'-one  and  twenty-five, 
should  mj"^  executors  think  proper  so  to  do,  and  the  interest  thereof,  in 
the  mean  time,  to  be  applied  towards  his  maintenance  and  education  ; 
and  in  case  the  said  James  Hislop  Ross  should  not  receive  or  dispose 
of  by  will  or  otherwise,  in  his  lifetime,  the  aforesaid  sum  of  £2000, 
then  the  said  sum  shall  return,  and  be  paid  and  payable  to  the  heir 
entail,  in  possession  of  the  estate  of  Shandwick  for  the  time  being." 

The  estate  mentioned  in  this  bequest,  situated  in  the  County  of  Ross, 
had  previously  been  settled  bj'  the  testator,  by  a  deed  of  entail,  in 
favor  of  Jean  Ross,  his  eldest  daughter. 

James  Hislop  Ross  survived  the  testator,  and  died  intestate,  in  the 
year  1810,  having  attained  the  age  of  twenty -five  years.  He  had  not 
received  the  £2000  legacy,  but  in  a  suit  instituted  by  Jean  Ross,  against 
the  executors,  to  which  J.  H.  Ross  was  not  a  party,  the  accounts  of  the 
testator's  estate  had  been  taken,  and  a  sum  of  £1182  had  been  found 
by  the  master,  to  be  the  proportion  payable  to  J.  H.  Ross,  in  respect  of 
his  legacy  :  this  sum  was  accordingly  carried  over  to  his  separate  ac- 
count, and  invested  in  the  purchase  of  £1891  3  per  cent,  annuities. 

J.  H.  Ross  being  illegitimate,  administration  of  his  personal  estate 
was,  at  the  nomination  and  on  the  behalf  of  the  Crown,  granted  to 
George  Maule,  Esq.,  who  now  petitioned  for  a  transfer  of  the  sum  of 
£1891,  and  the  dividends  which  had  accumulated  upon  it. 

Mr.  Shadwell,  for  the  petitioner. 

Mr.  Home  and  Mr.  Kindersley ,  for  Jean  Ross. 

The  Master  of  the  Rolls.  [Sir  Thomas  Plumer.J  The  ques- 
tion, I  think,  is,  whether  this  will  vests  the  absolute  property  of  the 
legacy  in  the  legatee.  If  it  do  give  the  absolute  property,  the  right  of 
disposing  of  it,  or  its  devolution  upon  his  representatives  would  follow 
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as  a  matter  of  course,  unless  there  be  something  else  which  cuts  down 
the  gift ;  nothing  but  that,  can  prevent  the  legal  consequences  of  prop- 
erty from  ensuing. 

It  seems  to  me,  that  I  cannot  put  an  interpretation  on  the  words  of 
this  will,  by  considering  that  it  is  very  likely  that  the  testator  was  re- 
ferring to  other  circumstances ;  to  the  imbecility  of  his  son,  or  to  the 
effect  of  the  Scotch  law.  It  is  probable  that  he  may  have  contem- 
plated these  circumstances  ;  but  being  bound  to  take  this  as  the  will  of 
a  domiciled  English  subject,  I  must  construe  it  without  reference  to 
them,  and  determine  the  consequences  of  what  appears  on  the  face  of 
the  will  itself. 

Now  every  word  he  has  used  tends  to  vest  the  legacy.  First  it  is 
given  to  be  paid  at  twenty-five  ;  if  it  stopped  there,  it  would  clearly  be 
vested,  the  time  of  payment  not  being  annexed  to  the  substance  of  the 
gift ;  it  then  proceeds,  "  or  at  any  time  betwixt  the  age  of  twenty-one 
and  twenty-five  ;  "  this  was  only  to  accelerate  the  payment ;  the  execu- 
tors were  to  pay  it  before  the  first  period  if  they  thought  fit ;  the  in- 
terest, in  the  mean  time,  is  to  be  applied  to  his  maintenance  :  another 
feature  of  vesting.  If  the  bequest  had  stopped  here,  then,  if  he  had 
died  between  twenty-one  and  twenty-five,  or  even  during  his  minority, 
it  would,  according  to  the  cases,  have  been  vested  in  him ;  but  the 
event  renders  it  unnecessary  to  consider  what  would  have  been  the  con- 
sequences of  his  dj'ing  under  age. 

The  legatee  then  acquired  an  absolute  interest ;  and  then  comes  the 
second  part  of  the  bequest,  by  means  of  which,  you  must  endeavor  to 
get  it  back  again  ;  you  must  say,  that  if  he  does  not  dispose  of  it,  it  is 
to  return  from  him  ;  but  I  do  not  recollect  any  instance  of  a  will,  where 
an  absolute  property  is  first  given,  with  a  condition,  that  if  the  partj' 
does  not  make  use  of  it,  it  shall  go  over.  But  it  was  necessary  to  argue 
it  to  that  extent. 

This  differs  from  a  power,  and  a  remainder  over  in  default  of  its 
exercise :  the  right  of  disposing  of  the  legacj'  is  given  him,  not  in 
terminis,  but  as  a  consequence  of  property.  How  does  he  acquire  the 
power?  It  is  not  given  as  a  power,  but  follows  from  the  property 
being  his.-'    The  testator  assumes  that  he  would  have  a  right  to  it  at 

1  In  The  Attorney-General  v.  Ball  (3d  July,  1731),  Fitzg.  9,  314 ;  W.  Kel.  13,  the 
testator  gave  to  his  son  and  the  heirs  of  his  body,  all  his  real  and  personal  estate,  to 
his  and  their  own  use  ;  and  in  case  his  son  should  die  leaving  no  heirs  of  his  body 
living,  he  gave  all  and  so  much  of  his  estate  as  his  son  should  be  actually  possessed  of 
at  the  time  of  his  death  to  the  Goldsmiths'  Company,  for  certain  charitable  uses  ;  and 
he  directed  them,  not  to  give  his  son  any  trouble  during  his  life  concerning  his  estate. 
The  son  suffered  a  recovery  of  the  real  estate,  and  it  was  Tield  by  Lord  Chancellor 
Kins,  Sir  J.  Jekyll,  M.  R.,  and  Reynolds,  C.  B.,  that  as  to  the  personal  property, 
"  the  limitation  over  was  void,  as  the  absolute  ownership  was  given  to  Francis  Hall, 
the  son ;  for  it  is  to  him  and  the  heirs  of  his  body,  and  the  company  are  to  have  no 
more  than  he  shall  have  left  unspent,  and  therefore  he  had  a  power  to  dispose  of  the 
whole,  which  power  was  not  expressly  given  him,  but  it  resulted  from  his  interest. "  See 
also  Brian  v.  Cawsens,  2  Leon.  68  ;  Flanders  v.  Clcurlc,  1  Ves.  9  j  3  Atk.  509  ;  Bland 
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twenty-five ;  therefore,  if  he  should  have  received  it,  and  not  have 
disposed  of  it,  the  capital  in  solido  being  his  property,  and  remaining 
in  his  hands,  was  to  go  over  to  another.  But  if  you  give  absolute 
property  to  a  person,  you  cannot  subject  it  for  his  life  to  a  proviso, 
that  if  he  does  not  spend  it,  his  interest  shall  cease.  One  of  the  conse- 
quences would  be,  that  if  he  had  not  spent  it,  and  were  to  die  indebted 
to  any  amount,  his  creditors  would  be  excluded  from  it.  It  is  quite  a 
novel  attempt  to  separate  the  devolution  of  property  from  the  property 
itself. 


WARE  V.  CANN. 
King's  Bench.     1830. 
{Reported  10  B.  &  0.  433.] 

By  an  order  of  the  Vice- Chancellor  the  following  case  was  stated 
for  the  opinion  of  this  court :  — 

William  Reynell,  deceased,  by  his  will,  duly  executed  and  attested 
for  devising  freehold  estates,  after  giving  specific  and  pecuniary  lega- 
cies out  of  his  personal  estate,  devised  in  the  words  following :  — 

"  And,  lastly,  as  to  all  the  rest,  residue,  and  remainder  of  my  per- 
sonal estate  and  lands  in  South  Tawton  and  in  Samford  Courtenaj-,  I 
give  unto  Richard  Ware,  son  of  Richard  Ware,  of  North  Tawton,  and  to 
his  heirs  forever ;  but  if  in  case  the  said  R.  Ware  dies  without  heirs,  then 
to  John  Powlessland  of  Spreyton,  and  his  heirs,  son  of  Elisha  Powless- 
land  of  Spreyton  ;  or  if  in  case  the  aforesaid  R.  Ware  offers  to  mortgage, 
or  suffer  a  line  or  recoverj'  upon  the  whole,  or  any  part  thereof,  then  to 
go  to  the  aforesaid  J.  Powlessland  and  his  heirs."  The  said  J.  Powless- 
land was  a  stranger  in  blood  to  the  said  R.  Ware.  The  testator  was 
at  the  time  of  making  his  will,  and  thence  to  and  at  the  time  of  his 
decease,  seised  in  fee-simple  of  a  certain  freehold  estate,  consisting  of 
a  farm  and  land,  called  Middle  Week  and  Bar  Week,  in  South  Tawton, 
and  other  distinct  estates  in  South  Tawton  and  Samford  Courtena}-. 

The  said  R.  Ware  having  filed  his  bill  in  the  High  Court  of  Chan- 
cer}' against  the  defendant,  a  question  has  arisen  in  the  suit  upon  the 
nature  of  the  plaintifTs  title  to  the  premises  under  the  said  will. 

The  questions  for  the  opinion  of  the  court  were. 

First,  What  estate  and  interest  the  plaintiff  took  in  the  devised 
premises  under  the  said  will. 

Secondly,  Whether  if  the  plaintiff  were  to  convey  a  part  of  the  estate 
to  a  purchaser  in  fee,  the  purchaser's  title  could  be  aflfected  by  the 

V.  Bland,  Free,  in  Ch.  201,  ».,  ed.  Finch,  and  2  Cox,  349;  Le  Maitre  v.  Bannister, 
Free,  in  Ch.  201,  n. ;  Beachcroft  v.  Broome,  4  T.  R.  441  ;  Wynne  v.  Hawkins,  1  Bro. 
C.  C.  179  ;  Strange  v.  Barnard,  2  Bro.  C.  C.  586  ;  Pushman  v.  Filliter,  3  Ves.  7 ; 
Bull  V.  Kingstm,  1  Mer.  314.  —  Eep. 
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plaintiflfs  afterwards  mortgaging  or  levying  a  fine,  or  suffering  a  recov- 
er}' of  tiie  residue  of  the  estate  ? 

Ttiirdly,  Whether  if  the  plaintiff  were  to  convey  the  whole  estate  to 
a  purchaser  in  fee,  the  purchaser  would  have  a  good  title  to  the  fee 
against  all  persons  claiming  under  the  said  will?  The  case  was  argued 
in  Michaelmas  Term  bj' 

Rogers,  for  the  plaintiff. 

Preston,  contra. 

Cur.  adv.  vult. 

The  following  certificate  was  afterwards  sent :  — 

This  case  has  been  argued  before  us  by  counsel.  We  have  consid- 
ered it,  and  are  of  opinion, 

First,  That  the  plaintiff  took  an  estate  in  fee  in  the  devised  lands, 
under  the  will  of  William .  Eeynell,  with  an  executory  devise  over,  to 
take  effect  upon  conditions  which  are  void  in  law. 

Secondly,  That  if  the  plaintiff  were  to  convej-  a  part  of  the  estate  to 
a  purchaser  in  fee,  the  purchaser's  title  would  not  be  affected  by  the 
plaintiff's  afterwards  mortgaging,  or  levj'ing  a  fine,  or  suffering  a  recov- 
erj-  of  the  residue  of  the  estate. 

Thirdl}-,  That  if  the  plaintiff  were  to  convey  the  whole  estate  to  a 
purchaser  in  fee,  th^  purchaser  would  have  a  good  title  to  the  fee, 
against  all  persons  claiming  under  the  said  will. 

TeNTEEDEN.  J.    LiTTLEDALE. 

J.  Bayley.  Jas.  Pakke. 


DOE  d.  STEVENSON  v.  GLOVER. 

Common  Pleas.     1845. 
[Reported  1  C.  B.  448.] 

Ejectment  bj'  the  lessee  of  the  customary  heir  of  Ann  Stevenson 
claiming  under  the  will  of  Mordecai  Glover,  the  father,  against  Mor- 
decai  Glover,  the  son.^ 

Sir  T.  Wilde,  Serjt.,  for  the  plaintiff. 

Oaselee,  Serjt.,  contra. 

TiNDAL,  C.  J.  This  case  appears  to  me  not  to  fall  within  the  doc- 
trine that  has  been  relied  on  \>y  my  Brother  Gaselee  for  the  purpose  of 
showing  that  the  provision  in  the  will  of  Mordecai  Glover,  the  father, 
upon  which  the  claim  of  the  lessor  of  the  plaintiff  is  founded,  is  in  the 
nature  of  a  condition  that  is  repugnant  to,  and  incompatible  with,  the 
prior  absolute  gift  to  Mordecai  Glover,  the  son.  Strictly  and  properly 
it  is  an  executory  devise,  cutting  down  the  interest  which  the  son  was 
to  take,  upon  the  happening  of  certain  events,  which  have  happened. 
The  only  question,  therefore,  for  our  consideration  is,  what  was  the 
1  The  case  is  sufficiently  stated  in  the  opinion  of  the  Chief  Justice. 
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intention  of  the  testator.  Upon  that  point,  also,  the  case  appears  to 
me  to  be  free  from  doubt.  After  giving  to  his  wife  an  estate  for  life  in 
all  his  customary  or  copyhold  and  real  estates,  the  testator  proceeds  : 
"  And,  from  and  immediately  after  her  decease,  then  I  give  and  de- 
vise all  and  singular  my  aforesaid  messuages,  lands,  &c.,  unto  vay  son 
Mordecai  Glover,  and  his  heirs  and  assigns  forever,  to  hold  to  him  and 
his  heirs  and  assigns  forever;  but,  in  case  my  said  son  Mordecai 
Glover  shall  happen  to  depart  this  life  without  leaving  any  issue  of  his 
body  lawfully  begotten  then  living,  or  being  no  such  issue,  and  he  my 
said  son  shall  not  have  disposed  and  parted  with  his  interest  of,  in, 
and  to  the  aforesaid  copj'hold  estate  and  premises,  then,  and  in  such 
ease,  I  give  and  devise  the  same  customary  or  copyhold  messuages, 
&c.,  and  real  estate,  unto  and  to  the  use  of  my  illegitimate  daughter 
Ann  Stevenson,  and  of  her  heirs  and  assigns  forever."  The  words 
"  parted  with,"  which  are  in  apposition  to,  seem  to  me  to  be  explana- 
torj'  of,  the  prior  and  more  general  word  "  dispose,"  and  clearly  to 
indicate  a  disposition  or  parting  with  the  estate  by  the  devisee,  by  a 
convej-ance  that  was  to  have  its  complete  effect  and  operation  in  his 
lifetime.  If  "parted  with"  had  been  the  sole  phrase  used,  it  could 
only  have  been  satisfied  'by  a  convej'ance  by  a  deed  executed  hy  the 
party  in  his  lifetime :  and,  when  we  find  the  two  expressions  thus, 
coupled  together,  I  think  we  cannot  give  a  more  extended  interpreta- 
•  tion  to  the  word  "  disposed"  than  the  sentence  would  have  been  sus- 
ceptible of  if  that  word  had  not  been  found  in  it.  But,  even  if  it  had 
rested  upon  the  word  "  disposed,"  I  should  have  inclined  to  hold,  upon 
the  principle  that  a  will  is  ambulatory,  and  speaks  only  from  the  time 
of  the  testator's  death,  that  a  devise  of  the  estate  in  question  was  not 
a  disposing  of  it  within  the  meaning  of  this  will.  The  fair  inference 
arising  from  the  whole  scope  of  the  will  tends  to  the  same  conclusion. 
The  testator,  in  the  first  place,  gives  the  estate  to  the  son  and  to  his' 
heirs,  should  he  have  anj' ;  and  he  gives  him  full  power  to  dispose  of 
it  in  his  lifetime.  But  he  goes  on  to  evince,  in  the  event  of  his  son 
dj'ing  and  having  no  issue,  a  natural  desire  that  the  estate  should  go  to 
his  illegitimate  daughter,  provided  his  son's  wants  should  not  have 
made  it  necessary  for  him  to  part  with  it  in  his  lifetime.  And  this 
was  by  no  means  an  unreasonable  mode  of  dealing  with  the  property. 
For  these  reasons,  I  am  of  opinion  that  the  plaintiff  is  entitled  to 
judgment. 

CoLTMAU,  J.  I  am  unable  to  perceive  anj'  objection  to  the  gift  over 
in  this  case,  as  an  executorj-  devise.  There  is  nothing  in  it  that  is 
repugnant  to,  or  inconsistent  with,  the  prior  devise :  nor  does  it  op- 
erate any  restraint  on  alienation  ;  on  the  contrary,  it  expressly  recog- 
nizes the  power  of  the  son  lo  alien  the  estate  during  his  lifetime.  Then 
comes  the  question  whether  or  not  the  son  has  disposed  and  parted 
with  the  estate,  according  to  the  intention  of  the  testator.  Construing 
those  words  grammatically,  they  clearly  point  to  an  act  to  be  done,  and 
to  take  eflect,  in  the  lifetime  of  the  son.    The  words  are  —  "  in  case 
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my  said  son  shall  not  have  disposed  and  parted  with  his  Interest  of, 
in,  and  to  the  aforesaid  copyhold  estate  and  premises,  then  and  in  such 
case  I  give  and  devise  the  same  customarj'  or  copyhold  messuages,  &c., 
and  real  estate,  unto,  and  to  the  use  of,  my  illegitimate  daughter  Ann 
Stevenson,  and  of  her  heirs  and  assigns  forever."  To  what  pei'iod  do 
these  words  "  disposed  and  parted  with  "  apply  ?  Clearh',  to  the  time  of 
the  son's  death  :  and  at  that  time  he  had  not  done  anything  to  divest  the 
estate  out  of  him.  The  construction,  therefore,  upon  which  the  lessor 
of  the  plaintiff  relies,  is  evidently  the  true  one.  And  this  construction 
leads  to  no  incongruity  or  absurdity :  it  is  a  verj-  rational  and  proper 
mode  of  disposing  of  the  estate.  If,  as  was  suggested  by  my  Brother 
Cresswell,  the  son,  having  no  children,  should  wish  to  dispose  of  the 
estate  in  his  lifetime,  the  testator  leaves  him  at  full  liberty  to  do  so ; 
but,  in  the  event  of  his  not  having  exercised  that  power,  and  djing 
childless,  the  intention  of  the  testator  was,  that  his  own  illegitimate 
daughter  —  whom  he  was  under  a  moral  obligation  to  provide  for  — 
should  have  the  estate,  and  not  that  the  son  should  have  power  to  dis- 
pose of  it  by  will,  in  the  manner  he  has  assumed  to  do. 

Cresswell,  J.  I  am  entirely  of  the  same  opinion.  It  has  hardly 
been  denied  that  the  disposition  in  favor  of  the  testator's  illegitimate 
daughter  was  a  good  executory  devise,  in  the  first  instance.  There 
was  no  condition  that  was  repugnant  to,  or  inconsistent  with,  the  prior 
devise  to  the  son.  The  son  might  have  prevented  the  devise  over  from 
taking  effect,  by  disposing  of  the  propertj'  in  his  lifetime.  But,  in  the 
event  of  his  not  exercising  that  power,  the  estate  is  given  over,  and 
nothing  remains  for  him  to  part  with  by  his  will. 

Eele,  J.  I  also  am  of  opinion  that  the  plaintiff  is  entitled  to  judg- 
ment. The  intention  of  the  testator  evidently  was,  to  give  to  his  son 
absolute  dominion  over  the  estate,  provided  he  chose  to  exercise  that 
dominion  in  his  lifetime,  but  not  to  leave  to  him  the  selection  of  the 
object  of  his  bounty  by  his  will.  Such  appears  to  me  to  have  been  the 
intention  of  the  testator ;  and  I  think  the  words  he  has  used  are  incom- 
patible with  any  other  construction.  The  restriction  imposed  upon 
the  power  of  alienation  became  effectual  by  the  son  dying  seised.  For 
these  reasons,  I  am  of  opinion  that  the  case  of  the  defendant,  who 
claims  under  the  son's  will,  fails. 

Judgment  for  the  plaintiff. 


46  ATTWATER  v.  ATTWATEK.      .  [CHAP.  II. 


ATTWATER  v.  ATTWATER. 
Chaijceby.     1853. 

[Reported  18  Beav.  330.] 

Geoege  Newman,  by  Lis  will,  dated  18th  Julj',  1850,  bequeathed  as 
follows :  — 

"  Item,  I  bequeath  to  Gay  Thomas  Attwater,  jun.,  eldest  son  of  my 
niece,  the  family  estate  at  Charlton,  Wilts.,  to  become  his  property  on 
attaining  the  age  of  twenty-five  j-ears,  with  an  injunction  never  to  sell 
it  out  of  the  family  ;  but,  if  sold  at  all,  it  must  be  to  one  of  his  brothers 
hereafter  named." 

A  question  having  arisen  as  to  the  construction  of  the  will  of  the 
testator,  .a  special  case  was  filed  by  Mary  Anne  Attwater  for  the 
opinion  of  the  court.^ 

Mr.  Townsend,  for  the  plaintiff. 

Mr.  Bowri7ig,  Mr.  Whiteley,  Mr.  Marett,  Mr.  C.  T.  Simpson,  Mr. 
Webb,  and  Mr.  Jenkinson,  for  the  several  defendants. 

The  Master  of  the  Rolls.  [Sir  John  Romillt.]  The  question 
which  arises  on  this  devise  is  whether  the  restraint  on  alienation  be 
valid  or  not.  It  is  plain,  in  the  first  place,  that  the  true  construction 
of  this  clause  cannot  be  to  give  a  right  of  pre-emption  to  the  brothers 
of  Gay  Thomas  Attwater  ;  and  that  if  they  do  not  purchase,  the  devisee 
may  claim,  whensoever  he  pleases.  The  meaning  is,  I  think,  plain, 
that  the  testator  intended  to  impose  this  fetter:  —  that  if  the  brother 
will  not  buy,  the  devisee  was  not  to  be  at  liberty  to  sell  the  property  to 
any  one.  The  question  is,  whether  such  a  condition  is  a  valid  one  ? 
Notwithstanding  the  case  ot  Doe  d.  Gill  v.  Pearson,  6  East,  173,  this 
appears  to  me  to  be  a  condition  repugnant  to  the  quality  of  the  estate 
given.  It  is  obvious  that  if  the  introduction  of  one  person's  name, 
as  the  only  person  to  whom  the  property  may  be  sold,  renders  such 
a  proviso  valid,  a  restraint  on  alienation  may  be  created,  as  com- 
plete and  perfect  as  if  no  person  whatever  was  named ;  inasmuch  as 
the  name  of  a  person  who  alone  is  permitted  to  purchase,  might  be  so 
selected,  as  to  render  it  reasonably  certain  that  he  would  not  buy  the 
property,  and  that  the  propertj-  could  not  be  aliened  at  all.  It  appears 
to  me  also,  that  this  is  the  true  constmction  of  the  words  used  by  the 
testator ;  it  is,  in  truth,  an  injunction  never  to  sell  the  hereditaments 
devised  at  all.  The  words  "  out  of  the  familj',"  are  merely  descriptive 
of  the  effect  of  the  sale,  and  not  of  the  person  to  whom  it  might  be 
sold,  as  is  shown  by  the  two  last  clauses  of  a  similar  character,  relating 
to  the  devises  to  William  and  Edward  Attwater,  which,  in  referring  to 

1  That  part  only  of  the  case  which  relates  to  the  restriction  on  alienation  is  here 
given. 
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this  clause,  state,  that  the  property  is  not  to  be  sold  out  of  the  familj', 
as  before  specified. 

It  is  not,  in  my  opinion,  desirable  to  impose  fresh  fetters  on  the 
enjoyment  of  property,  and  it  appears  to  me,  that  this  proviso  is  dis- 
tinctly at  variance  with  the  rules  laid  down  by  Lord  Coke,  Co.  Lit. 
223  a,  and  which  have  always  been  considered  and  treated  as  good 
law.    I  am  of  opinion,  therefore,  that  this  clause  is  merely  inoperative. 


HOLMES  V.  GODSON. 

Chancery.     1856. 
[neported  8  Be  G.  M.  d:  0.  152.] 

The  Lokd  Justice  Turner.'  The  plaintiffs  in  this  case  claim  to  be 
entitled  to  certain  real  estates  devised  bj-  the  will  of  Thomas  Yates 
Ridley  under  a  conveyance  from  Thomas  Yates  Ridley,  the  son  of  the 
testator  and  a  devisee  under  his  will. 

The  testator  by  his  will,  after  giving  his  wife  his  plate  and  so  on, 
proceeded  thus :  "  I  give  and  bequeath  unto  my  dear  wife  Jane,  and 
Richard  Godson,  Esq.,  and  the  survivor  of  them,  and  the  executors, 
administrators,  and  assigns  of  such  survivor,  upon  trust  that  the3-  shall 
with  all  convenient  speed  call  and  convert  into  money  all  such  parts  of 
my  residuary  estate  as  do  not  consist  of  money  or  securitj'  for  money, 
upon  trust  for  my  son  Thomas  Yates  Ridley  to  vest  in  him  on  his 
attaining  the  age  of  twenty-one  j-ears ;  but  in  case  my  said  son  shall 
not  live  to  attain  a  vested  interest  therein,  then  in  trust  for  my  dear 
wife  Jane  during  her  natural  life."  Then  there  is  a  disposition  of 
books,  prints,  and  manuscripts  in  favor  of  the  son.  Then  there  is  a 
bequest  of  the  advowson  at  Heysham  in  trust  for  the  benefit  of  the  son. 
Then  follows  this  clause :  "  But  in  case  mj'  dear  son  Thomas  Yates 
Ridley  shall  not  live  to  attain  the  age  of  twenty-one  years,  or  having 
attained  the  age  of  twenty-one  years  shall  not  have  made  a  will,  I 
herebj'  direct  my  said  executors  or  trustees  to  sell  all  my  property  both 
real  and  personal  at  their  discretion,  and  to  invest  the  proceeds  for  the 
benefit  of  my  said  wife  Jane  for  her  natural  life,  and  after  her  death  all 
the  said  investment  I  bequeath  to  my  friend  Richard  Godson,  Esq." 
There  is  a  codicil  to  the  will,  by  which  the  testator  devises  all  his 
property,  both  real  and  personal,  to  his  wife  and  Mr.  Godson  to  carry 
into  effect  the  trusts  of  his  will  created,  and  to  sell  his  real  property  to 
pay  his  debts  or  for  the  advancement  of  his  son. 

Now,  upon  the  constraction  of  this  will  and  codicil,  I  think  it  rea- 
sonably clear  that  the  real  estates  vested  in  the  son  at  the  age  of  twenty- 

^  As  the  opinion  of  Turner,  L.  J.,  sufficiently  gives  the  facts,  the  separate  state- 
ment in  the  report  is  here  omitted,  as  is  also  the  concurring  opinion  of  Knight 
Brttce,  L.  J. 
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one  j-ears,  which  he  attained.  The  testator  gives  all  such  parts  of  his 
residuary  estate  as  do  not  consist  of  money  or  securities  for  monej-. 
Whatever  doubt  there  might  have  been  upon  those  words  If  the)'  had 
stood  by  themselves  as  to  whether  they  would  extend  beyond  a  dispo- 
sition of  the  personal  estate  only,  that  doubt  is,  I  thinlc,  removed  by 
the  ulterior  clause  in  the  will,  by  which  the  testator  has  said,  that  in 
case  his  son  shall  not  live  to  attain  twenty-one,  or  having  attained 
twentj'-one  shall  not  have  made  a  will,  he  directs  his  executors  and 
trustees  to  sell  all  his  property  both  real  and  personal.  It  is,  I  think, 
quite  plain  that  the  testator  in  that  clause  meant  to  dispose,  in  the 
event  of  the  son  dying  under  twenty-one,  of  the  property  which  the 
son  was  to  take  if  he  attained  twenty-one,  and  that  the  disposition  ex- 
tends to  all  the  testator's  property  both  real  and  personal.  I  think, 
also,  that  the  words  of  the  will  are  sufficient  to  vest  the  fee  in  the  son 
upon  his  attaining  twenty-one. 

The  sole  question,  therefore,  on  the  plaintiffs  title  is,  whether  the 
fee  which  was  thus  vested  in  the  son  was  defeated  and  the  estate  car- 
ried over  to  the  widow  and  Mr.  Godson  by  the  event  which  happened 
of  the  son  having  afterwards  died  without  having  made  a  will.  1  am 
of  opinion  that  it  was  not. 

This  is  in  terms  a  disposition  of  real  estate  in  favor  of  other  devisees 
in  the  event  of  a  devisee  in  fee  dying  intestate,  and  I  think  that  such  a 
disposition  is  repugnant  and  void.  The  law,  which  is  founded  on 
principles  of  public  policy  for  the  benefit  of  all  who  are  subject  to  Its 
provisions,  has  said  that  in  the  event  of  an  owner  in  fee  dying  intestate, 
the  estate  shall  go  to  his  heir ;  and  this  disposition  tends  directly  to  con- 
travene the  law  and  to  defeat  the  policy  on  which  it  is  founded.  On  prin- 
ciple, therefore,  I  think  the  disposition  bad ;  and  the  cases  which  were 
cited  in  the  argument  appear  to  me  to  be  conclusive  upon  the  point. 

In  addition  to  those  cases  which  were  referred  to,  there  is  the  case  of 
Lightburne  v.  Gill,  6  Bro.  P.  C.  36,  to  which  my  learned  brother  has 
referred,  and  which  I  have  before  me,  where  there  was  a  sum  of  £500 
which  the  testator  left  to  his  daughter,  to  which  he  was  entitled  under 
a  settlement,  and  all  the  rest  of  his  worldly  goods,  effects,  and  sub- 
stance real  and  personal  to  dispose  of  as  she  should  think  fit.  But 
if  his  said  daughter  should  die  unmarried  or  intestate,  then  what  was 
thereby  left  to  her  should  go  to  and  be  equallj'  divided  among  the  chil- 
dren of  his  brother  the  Rev.  Stafford  Lightburne.  The  daughter  hav- 
ing died  intestate,  the  bill  was  filed  in  the  Court  of  Chancer}-  bj'  the 
children  of  the  brother,  claiming  to  be  entitled  under  the  disposition 
over  in  the  event  of  the  daughter  dying  unmarried  or  intestate,  and  it 
was  held  that  the  bill  could  not  be  maintained.  The  bill  was  dis- 
missed, there  was  an  appeal  to  the  House  of  Lords,  and  the  House  of 
Lords  confirmed  the  decree  dismissing  the  bill. 

It  was  objected  to  these  cases  and  to  Ross  v.  Ross,  1  Jac.  &  W.  154, 
and  others  which  I  do  not  think  it  necessary  to  go  through,  and  to 
this  case  of  Lightburne  v.  Gill,  that  they  all  refen-ed  to  personal 
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estate.  But,  upon  tliis  question,  I  confess  m3-self  unable  to  see  the 
distinction  between  cases  relating  to  personal  and  cases  relating  to 
real  estate.  Soch  dispositions  of  personal  estate  are  void  because 
they  are  inconsistent  with  the  absolute  interest  and  defeat  the  course 
of  devolution  which  the  law  has  provided.  Upon  what  ground  can 
it  be  held  that  the  same  principle  does  not  reach  to  the  lilie  disposi- 
tiotis  of  real  estate?  I  should  feel  great  difficulty  in  maintaining  such 
a  distinction  even  if  authority  were  wanting  upon  the  point ;  but  au- 
thorit}'  is  not  wanting  upon  it. 

I  may  refer  to  the  case  of  Muschamp  v.  Bluet,  in  Sir  John  Bridg- 
man's  Reports  (J.  Bridg.  132)  ;  although  the  case  is  not  exactly  in 
point  in  this  case,  yet  I  find  some  observations  which  are  of  great  im- 
portance, as  it  strikes  me,  bearing  upon  the  present  question.  There 
was  this  clause  in  the  will:  "And,  as  touching  ni}-  lands  at  Totten- 
ham, my  son  Matthew  is  joint  purcliaser  with  me  of  the  most,  and  the 
rest  of  all  my  houses  and  land  tliere  which  is  freehold  I  give  to  Henry 
and  Michael  Lock  upon  this  condition,  that  if  they  shall  sell  it  to  any 
man  but  to  Matthew  Lock  mj-  son,  then  he  to  enter  upon  it  as  of  gift 
\>y  this  my  will."  The  question  arose  first,  whether  the  fee  passed 
under  the  disposition  to  Henr3'  and  Michael.  Cases  are  gone  into  on 
that  subject  affecting  such  dispositions  by  grant.  Then  the  court 
enters  into  the  question  of  the  effect  of  tliis  in  a  devise,  and  says : 
"But  I  agree  that  in  case  of  a  devise,  altlioiigh  the  apt  words  to  make 
an  estate  of  inheritance  to  pass  are  omitted "  (the  de\ise  was  nierel}-  to 
Henrj'  and  Michael  without  any  words  of  inheritance),  "yet,  if  the 
intent  of  the  devisor  does  appear  by  an3'  express  matter  contained  in 
the  will,  an  estate  of  inheritance  shall  pass,  for  it  is  sufficient  to  pass 
the  inheritance.  If  one  deviseth  land  to  another  in  perpetuance,  the 
devise  bj'  these  words  sliall  pass  an  estate  in  fee.  So,  if  one  devise 
land  to  another  to  give,  dispose,  or  sell  at  his  pleasure,  this  is  an  estate 
in  fee-simple."  Then  tliere  follows  this:  "But  yet  the  law  hath 
restrained  such  intent.  For,  first,  it  ought  to  be  agreeable  to  law 
and  not  repugnant  to  it ;  for,  although  in  Scholastica' s  Case,  Plowd. 
403,  in  the  comment,  it  is  said  that  a  will  is  like  to  an  Act  of  Parlia- 
ment, yet  a  will  cannot  alter  the  law  or  make  a  new  form  of  an  estate, 
which  is  not  allowed  b}'  the  rules  of  law,  as  an  Act  of  Parliament  is, 
and  so  adjudged  in  the  Common  Bench,  Hil.  T.  37  Eliz.,  between 
Jermin  and  Ascot,  Coke's  Reports,  in  Corbet's  Case,  1  Rep.  85  a,  that 
by  a  devise  a  man  cannot  give  an  estate  and  determine  part  thereof  by 
a  condition  and  make  the  residue  to  continue.  And  if  land  be  devised 
to  one  in  tail  he  cannot  determine  the  estate  as  to  the  devisee  himself, 
and  yet  preserve  the  estate  to  the  issue.  And,  28  &  29  Hen.  8,  Dyer 
(Anon.  D3-er,  33),  if  land  be  devised  to  one  in  fee,  and  if  he  does  not 
perform  such  an  act,  the  land  shall  remain  to  another,  the  remainder  is 
void,  for  no  such  remainder  can  be  limited  by  the  rules  of  law." 

In  another  part  of  the  same  report  there  is  a  reference  to  Balcer's 
Case,  cited  J.  Bridg.  137,  in  which  it  is  said,  "A  devise  to  the  hus- 
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band  and  wife,  with  remainder  to  their  two  sons,  upon  condition  that 
if  they  or  their  heirs  go  about  to  alien,  &c.,  is  a  fee-simple :  also  for 
tlie  heirs  being  restrained  to  alien,  does  show  fully  that  the  heir  shall 
have  the  land,  for  otherwise  he  cannot  alien  it." 

But  there  is  another  very  much  more  important  case,  for  which  we 
are  indebted  also  to  the  great  research  and  knowledge  which  Mr.  Lee 
has  brought  to  our  aid  in  the  present  case.  I  refer  to  the  report?  in 
Serjeant  Hill's  manuscript,  and  which  is  really  a  most  important  case 
ill  my  view  of  it  as  bearing  on  the  present  case.  It  is  the  case  of  Gul- 
liver V.  Vaux,  8  De  G.  M.  &  G.  167.  In  that  case  Thomas  Turney 
was  seised  in  fee  and  made  his  will  on  the  29th  of  December,  1712, 
"  and  therein  devised  the  premises  to  Thomas  Turney  his  second  son, 
and  his  heirs,  provided  he  should  live  to  attain  the  age  of  twenty-one 
years  and  not  otherwise,  and  charged  the  estate  with  £350  payable  to 
the  testator's  daughter  Dinah  Turney  at  her  age  of  twentj'-four.  And 
if  his  said  son  Thomas  Turney  should  die  before  twenty -one,  then  he 
devised  the  premises  to  his  eldest  son  Tawyer  Turney  and  his  heirs 
when  he  should  attain  the  age  of  twent_y-one  years,  and  charged  the 
estate' with  £550  payable  to  his  daughter  Dinah  at  her  age  of  twent^-- 
three.  And  if  it  should  so  happen  tliat  his  son  Thomas  and  his  son 
Tawyer  should  both  die  before  they  should  severall}'  attain  the  age  of 
twenty-one  years,  then  he  devised  the  premises  to  Dinah  Turney  and 
her  heirs,  and  gives  his  wife  the  profits  of  the  premises  till  her  children 
should  attain  to  their  several  ages  above  expressed,  and  after  that  gives 
her  au  annuity  of  £100  a  year  for  life  issuing  out  of  the  estate.  Then 
follows  this  clause  :  "  And  for  prevention  of  any  difference  which  may 
hereafter  arise  concerning  the  inheritance  of  my  real  estate,  in  case  it 
shall  so  happen  that  all  my  three  children  shall  depart  this  life  without 
leaving  issue  lawfullj'  begotten  and  born  of  any  of  their  bodies  and 
without  appointing  the  disposal  of  the  same,  then  and  in  such  case  I 
give  to  Ann  mj'  wife  £500  yearly  over  and  above  the  £100  already  men- 
tioned, payable  out  of  my  said  estate.  Also  I  give  £10  yearly  to  the 
ministers  and  churchwardens  of  Cransfield  to  be  disposed  in  charitable 
uses.  Also  I  gi\-e  all  my  said  lands  unto  my  loving  cousins  Robert 
Perrott,  Richard  Perrott,  Thomas  Dell,  and  Robert  Dell."  The  sons 
and  the  daughter  all  died  under  twenty-one,  and  all  died  without 
making  an)-  disposition  of  the  estate  and  in  the  terms  of  this  will 
without  appointing  the  disposal  of  the  same.  The  devisees,  however, 
brought  ejectment,  and  upon  that  two  questions  appear  to  have  arisen  : 
first,  whether  according  to  the  true  construction  of  the  will  the  sons 
and  the  daughter  took  estates  tail  or  estates  in  fee  ;  and  secondl)',  sup- 
posing they  did  take  estates  in  fee,  then,  whether  the  executory  devise 
over  in  the  event  of  their  all  dying  without  leaving  issue  lawfully  be- 
gotten and  without  appointing  the  disposal  of  the  same  was  a  good 
executory  devise.  All  the  judges,  Lord  Chief  Justice  Willes,  Mr. 
Justice  Abnej',  and  Mr.  Justice  Burnett,  agreed  in  opinion  it  was  a 
fee  in   favor  of  the   son ;    and  then  came  the  question,  whether  the 
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executory  devise  over  was  good.  Lord  Chief  Justice  Willes  and  Mr. 
Justice  Abnej-  delivered  tlieir  opinions  tliat  the  executory  devise  was 
good  upon  this  ground,  that  it  fell  within  the  period  allowed  by  law. 
That  was  the  opinion  which  they  gave  in  the  first  instance.  Mr.  Jus- 
tice Burnett,  however,  agreeing  that  the  sons  and  the  daughter  would 
take  in  fee  and  that  the  case  was  one  of  executory  devise,  and  agreeing 
also  that  the  executory  devise  would  take  effect  within  a  limited  period, 
addressed  himself  to  this  question,  what  was  the  effect  of  the  clause  in 
the  will  by  which  the  executory  devise  was  made  to  depend  upon  the 
sons  and  the  daughter  dying  without  appointing  the  disposal  of  the 
estate?  and  he  expressed  himself  thus  :  "  But  I  am  clearly  of  opinion 
that  this  condition  or  contingency  "  (it  is  verj-  important,  perhaps,  to 
observe  those  words)  "  annexed  to  the  estate  of  the  children,  and 
precedent  to  that  of  the  devisees'  estate,  is  a  void  condition,  and  con- 
sequently the  devise  dependent  on  it  can  never  take  place.  A  con- 
dition or  contingency  repugnant  to  the  estate  devised  must  be  void. 
Thus,  a  devise  to  one  in  fee  upon  condition  that  he  shall  not  alien  is 
void.  So  a  devise  in  fee,  upon  condition  that  the  wife  shall  not  be 
endowed,  or  the  husband  be  tenant  b}-  the  curtesy,  is  void,  because 
repugnant  to  the  estate  devised.  So  feoffment  in  fee,  upon  condition 
that  feoffee's  daughters  shall  not  inherit,  is  void,  because  repugnant  to 
the  nature  of  the  estate.  What  is  the  condition  here?  That  if  Thomas 
dies  without  issue,  his  heirs  shall  not  take  by  descent  but  by  appoint- 
ment ;  whereas  a  devise  to  a  man's  heir-at-law,  or  grant  to  heirs,  is 
void  and  he  will  take  by  descent.  In  this  case,  therefore,  a  devise  in 
fee  upon  the  condition  that  his  heirs  shall  not  take  by  descent  unless 
he  specially  appoints  them  is  a  void  condition,  and  consequently  the 
devise  subsisting  on  that  condition  is  void."  Then  the  case  concluded 
thus  :  Lord  Chief  Justice  Willes  and  Mr.  Justice  Abney  both  changed 
their  opinion  and  concurred  with  Mr.  Justice  Burnett  in  the  opinion  he 
expressed.  There  cannot  be  a  higher  authorit}'  than  that  case,  either 
as  applicable  to  the  present  or  with  reference  to  the  weight  which  it 
derives*  from  the  judges  bj'  whom  it  was  decided. 

These  cases  of  Muschamp  v.  Bluet,  Gullioer  v.  Vaux,  Ware  v. 
Cann,  10  B.  &  C.  433,  referred  to,  are  all  cases  of  real  estate,  and 
they  seem  to  me  clearly  to  prove  that,  upon  this  point,  there  is  no  dis- 
tinction between  the  cases  relating  to  real  and  personal  estate.  '  In  truth, 
the  decisions  in  both  cases  turn,  as  I  apprehend,  on  this :  the  law  has 
said,  that  if  a  man  dies  intestate,  the  real  estate  shall  go  to  the  heir, 
and  the  personal  estate  to  the  next  of  kin,  and  any  disposition  which 
tends  to  contravene  that  disposition  which  the  law  would  make  is 
against  the  policy  of  the  law,  and  therefore  void. 

In  the  argument  of  this  case,  great  reliance  was  placed,  on  the  part 
of  the  defendants,  on  the  case  of  Doe  v.  Glover,  1  C.  B.  448 ;  but  in 
that  case  the  court  seems  to  me  to  have  proceeded  upon  the  ground, 
that  the  devise  over  was  not  repugnant  to  or  inconsistent  with  the  prior 
devise,  and  the  court,  therefore,  certainly  did  not  intend  to  disturb  the 
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previous  authorities  on  the  principle  on  which  they  proceeded.  The 
devise  was  there  a  devise  in  fee,  and  in  case  the  devisee  should  not 
have  parted  with  or  disposed  of  the  same,  then  over.  The  court  was 
of  opinion  that  he  could  not,  under  that,  dispose  of  it  b}'  will,  but  that 
the  testator  meant,  unless  there  was  a  parting  with  or  disposition  of 
the  estate  by  deed  in  the  lifetime  of  the  first  devisee,  the  devisees  over 
would  take,  and  the  executorj'  devise  over  to  them  would  be  good.  I 
may  observe,  too,  that  the  attention  of  the  court  seems  hardly  to  have 
been  drawn  to  the  point,  that  the  devise  over,  as  it  was  construed, 
took  away  the  testamentary  power  which  was  incident  to  the  fee  first 
devised.  Not  one  word  seems  to  have  fallen  from  the  court  or  from 
counsel  in  the  course  of  the  argument  as  to  the  effect  of  that  decision 
being  to  contravene  the  rule  of  law  by  which  every  devisee  in  fee  has  a 
testamentary  power.  But  it  is  plain,  on  looking  at  the  cases,  that  if  a 
man  says  the  estate  shall  go  over  if  you  do  not  dispose  of  it  by  deed ; 
he  says,  you  shall  not  have  that  power  which  the  law  gives  of  dis- 
position by  will.  That  point  seems  not  to  have  been  drawn  to  the 
attention  of  the  court,  and,  I  will  venture  to  add  that,  if  that  case  of 
Doe  V.  Glover  Is  to  be  considered  as  conflicting  with  the  other  authori- 
ties, I  think  that  the  other  authorities,  and  especially  the  case  of  Gul- 
liver V.  Vaux,  ought  to  prevail  against  it. 

Another  case  was  referred  to,  Borton  v.  JBorton,  16  Sim.  552,  where 
the  disposition  was  to  the  daughter,  to  be  made  subject  to  her  disposi- 
tion ;  and  then  there  followed  a  power  to  her  to  dispose  of  the  property 
by  will.  But  that  case  proceeded  entirely  on  the  particular  words  of 
the  will.  The  Vice-Chancellor  of  England  evidently  considered  the 
words  "to  be  subject  to  her  disposition  thereof,"  as  meaning  to  be 
subject  to  her  testamentary  disposition  and  as  referring  to  the  ulterior 
power  of  testamentar}'  disposition  given  to  her.  The  case;  therefore, 
depends  entirely'  upon  the  particular  language  of  the  will,  and  without 
saying  whether  it  is  consistent  or  inconsistent  with  the  case  of  Doe  v. 
Thomas,  3  A.  &  E.  123,  and  the  principle  to  which  Mr.  Justice  Cole- 
ridge referred  in  Doe  v.  Thomas,  it  is  not  material  to  the  present  case. 

My  opinion  therefore  is,  that  the  answer  to  this  case  must  be  in  favor 
of  the  plaintiffs. 

Mr.  W.  M.  James  and  Mr.  C.  Hall,  for  the  plaintifl'. 

Mr.  W.  Hislop  Clarke,  for  Mrs.  Godson. 

Mr.  Stoanston  and  Mr.  C.  T.  Simpson,  for  another  defendant. 

Mr.  Lee  as  amicus  curias. 
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IN   EE   MACLEAY. 

Chancery.     1875. 
[Reported  L.  11.  20  Eq.  186.] 

This  was  a  summons  taken  out  by  an  intending  purchaser  for  the 
opinion  of  the  court  on  a  question  as  to  the  vendor's  title  under  the 
Transfer  of  Land  Act  (25  &  26  Vict.  c.  53),  s.  6. 

Margarette  Majxrs,  by  her  will,  after  a  gift  to  her  brother  Henrj'  on 
condition  that  he  settled  it  on  his  wife  and  children,  and  the  gift  of  a 
like  sum  to  his  sisters,  made  the  following  devise  :  — 

"  I  give  to  my  dear  brother  John  the  whole  of  the  property  given  to 
me  bj^  my  dear  aunt  Clara  Perkins,  consisting  of  the  manor  of  Bletch- 
iugley,  in  the  county  of  Surrey,  and  the  Pendell  Court  Mansion,  with 
the  land  belonging  to  it,  on  the  condition  that  he  never  sells  it  out  of 
the  family." 

The  testatrix  then  gave  legacies  to  her  nephews  and  nieces  named  in 
the  will,  and  after  a  legacj'  to  a  servant,  gave  the  residue  of  her  estate 
and  effects  to  her  "  dear  brothers"  and  "  dear  sisters." 

John  Perkins  Mayers,  the  devisee  under  the  will,  contracted  with 
Sir  George  Macleay  for  the  sale  to  him  of  the  property  comprised  in 
the  devise,  with  a  proviso  that  the  intending  purchaser  should  be  at 
liberty  to  apply  for  registration  of  the  hereditaments  in  the  office  of 
Land  Registry,  and  that  in  the  event  of  its  being  found  impossible  to 
obtain  such  registration,  the  contract  should  be  void. 

In  the  course  of  the  investigation  of  the  title  a  doubt  arose  whether 
a  marketable  title  could  be  made  to  tlie  property,  having  regard  to  the 
condition  annexed  to  the  devise  to  the  vendor  "that  he  never  sells  it 
out  of  the  family ; "  and  the  following  question  was  submitted  to  the 
court  by  the  registrar  under  sect.  6  of  the  Transfer  of  Land  Act: 
"  Whether,  having  regard  to  the  sale  by  the  vendor,  the  title  is  such 
as  a  court  of  equity  would  hold  to  be  a  valid  marketable  title  within 
the  meaning  of  the  5th  section  of  the  Act." 

Mr.  Fischer,  Q.  C,  and  Mr.  Nalder,  for  Sir  G.  Macleay,  submitted 
the  question  of  the  validity  of  the  condition  to  the  judgment  of  the 
court. 

Sir  G.  Jessfx,  M.  R.  The  question  I  have  to  decide  is,  whether  a 
condition  in  a  will  containing  these  terms  is  valid  in  law :  "  I  give  to 
my  dear  brother  John  the  whole  of  the  property  given  to  me  by  my  late 
dear  aunt  Clara  Perkins,  consisting  of  the  manor  of  Bletchingle}',  in  the 
county  of  Surrey,  and  the  Pendell  Court  Mansion,  with  the  land  be- 
longing to  it,  on  the  condition  that  he  never  sells  it  out  of  the  family." 
Then  the  testatrix  gives  certain  property  to  nephews  and  nieces,  nam- 
ing them,  and  other  property  to  her  '■'  dear  brothers  "  and  "  dear  sisters," 
who  are  evidently  treated  by  her  as  members  of  her  familj'.     I  have  no 
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doubt  the  family  in  question  means  her  blood  relations.  Looking  at 
the  will,  I  have  no  doubt  that  there  is  a  condition  annexed  to  the  gift 
in  fee,  and  that,  under  the  word  "  propertj',"  the  vendor  will  get  the 
fee  of  the  freehold  manor  in  question,  and  mansion-house  and  lands, 
on  the  condition  that  he  never  sells  it  away  from  his  blood  relations. 

First  of  all,  it  is  to  be  observed  that  the  condition,  good  or  bad,  is 
confined  within  legal  hmits  ;  it  is  applicable  merely  to  the  devisee  him- 
self, and  therefore  is  not  void  on  any  ground  of  remoteness.  It  has 
been  suggested,  however,  that  it  is  void  as  being  repugnant  to  the 
quality  of  the  estate,  that  is  to  say,  that  you  cannot  restrict  the  right  of 
an  owner  in  fee  of  alienating  in  any  way  in  which  he  may  think  fit.  If 
that  vsrere  the  law,  the  condition  would  be  plainly  void.  But,  with  the 
exception  of  one  authority,  a  case  decided  bj'  my  immediate  predeces- 
sor, I  am  not  aware  that  the  law  has  ever  been  laid  down  in  that  wa3\ 

The  law  on  the  subject  is  very  old,  and  I  do  not  think  it  can  be 
better  stated  than  it  is  in  Coke  upon  Littleton,  in  Sheppard's  Touch- 
stone, and  other  books  of  that  kind,  which  treat  it  in  the  same  waj-. 
Littleton  says,  page  222  a  :  "  If  a  feoffment  be  made  upon  this  condi- 
tion, that  the  feoflfee  shall  not  alien  the  land  to  anj',  this  condition  is 
void,  because  when  a  man  is  enfeoffed  of  lands  or  tenements  he  hath 
power  to  alien  them  to  any  person  by  the  law.  For  if  such  a  condition 
should  be  good,  then  the  condition  should  oust  him  of  all  the  power 
which  the  law  gives  him,  which  should  be  against  reason,  and  therefore 
such  a  condition  is  void."  Then  he  says,  page  223  a  :  "  But  if  the  con- 
dition be  such  that  the  feoffee  shall  not  alien  to  such  a  one,  naming  his 
name,  or  to  any  of  his  heirs  or  of  the  issues  of  such  a  one,  or  the  like, 
which  conditions  do  not  take  away  all  power  of  alienation  from  the 
feoffee,  then  such  condition  is  good."  So  that,  according  to  Littleton, 
the  test  is,  does  it  take  awaj'  all  power  of  alienation?  I  think  it  is  fair 
to  make  one  remark,  which  is  made  in  the  case  of  Maschamp  v.  Jiluet, 
Bridgm.  137,  cited  in  Jarman  on  Wills  (3d  ed.  vol.  ii.  p.  17),  and 
adopted  by  Lord  Romilly  in  the  case  I  am  going  to  refer  to,  of  Attwater 
V.  Attwater,  18  Beav.  330,  that  it  must  not,  in  fact,  take  away  all 
power,  because,  if  j-ou  saj'  that  he  shall  not  alien  except  to  A.  B.,  who 
you  know  will  not  or  cannot  purchase,  that  would  be  in  effect  restrain- 
ing him  from  all  alienation,  and,  as  is  ver3'  well  said  in  manj'  cases, 
and  is  said  in  a  passage  in  Coke  to  which  I  am  about  to  refer,  3-ou 
cannot  do  that  indirectly  which  you  can  not  do  directl}'.  I  had  occasion 
to  refer,  in  the  case  of  Jacobs  v.  Brett,  L.  R.  20  Eq.  1,  9,  to  a 
practice  which  was  said  to  prevail  in  the  Court  of  Common  Pleas,  and 
where  I  said  it  never  could  have  been  considered  bj-  that  court  as  being 
intended  as  the  infringement  of  so  salutary  a  rule.  The  condition, 
therefore,  whatever  it  ma}-  be,  must  not  reall}^  take  away  all  power, 
either  by  express  words  or  by  the  indirect  effect  of  the  frame  of  the 
condition.  That  is  the  effect  of  the  rule  as  laid  down  bj-  Littleton. 
Then  Coke  sa3's,  page  223  b :  "  If  a  feoffment  in  fee  be  made  upon 
condition  that  the  feoffee  shall  not  enfeoff  J.  S.  or  an}-  of  his  heirs,  or 
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issues,  &c.,  this  is  good,  for  he  doth  not  restrain  the  feoffee  of  all  his 
power :  the  reason  here  jielded  by  our  author  is  worthy  of  observation. 
And  in  this  case,  if  the  feoffee  enfeoff  J.  N.  of  intent  and  purpose  that 
he  shall  enfeoff  J.  S. ,  some  hold  that  this  is  a  breach  of  the  condition, 
for  quando  aliquid  prohibetur  fieri ^  ex  directo  prohibetur  et  per  obli- 
quum."  That  was  Coke's  notion ;  and  I  hope  it  has  not  altogetlier 
departed  from  our  courts.  Then  he  says :  "  If  a  feoffment  be  made 
upon  condition  that  the  feoffee  shall  not  alien  in  mortmain,  this  is  good, 
because  such  alienation  is  prohibited  by  law,  and  regularly  whatsoever 
is  prohibited  by  the  law  may  be  prohibited  by  condition,  be  it  malum 
prohibitum  or  malum  in  se,"  and  there  he  stops. 

So  that,  according  to  the  old  books,  Sheppard's  Touchstone  being  to 
the  same  effect,  the  test  is  whether  the  condition  takes  away  the  whole 
power  of  alienation  substantially  ;  it  is  a  question  of  substance,  and  not 
of  mere  form. 

Now,  you  may  restrict  alienation  in  many  ways.  You  may  restrict 
alienation  b^'  prohibiting  a  particular  class  of  alienation,  or  you  may 
restrict  alienation  by  prohibiting  it  to  a  particular  class  of  individuals, 
or  you  may  restrict  alienation  by  restricting  it  to  a  particular  time.  In 
all  those  waj's  }"ou  may  limit  it,  and  it  appears  to  me  that  in  two  ways, 
at  all  events,  this  condition  is  limited.  First,  it  is  limited  as  to  the 
mode  of  alienation,  because  the  only  prohibition  is  against  selling. 
There  are  various  modes  of  alienation  besides  sale  ;  a  person  ma}-  lease, 
or  he  may  mortgage,  or  he  may  settle ;  therefore  it  is  a  mere  limited 
restriction  on  alienation  in  that  way.  Then,  again,  it  is  limited  as 
regards  class ;  he  is  never  to  sell  it  out  of  the  family,  but  he  maj'  sell  it 
to  an}^  one  member  of  the  family.  It  is  not,  therefore,  limited  in  the 
sense  of  there. being  only  one  person  to  buy  ;  the  will  shows  there  were 
a  great  many  members  of  the  family  when  slie  made  her  will ;  a  great 
many  are  named  in  it ;  therefore  you  have  a  class,  which  probably  was 
large,  and  was  certainly  not  small.  Then  it  is  not,  strictly  speaking, 
limited  as  to  time,  except  in  this  way,  that  it  is  limited  to  the  life  of 
the  first  tenant  in  tail ;  of  course,  if  unlimited  as  to  time,  it  would  be 
void  for  remoteness  under  another  rule.  So  that  this  is  strictly  a 
limited  restraint  on  alienation ;  and  unless  Coke  upon  Littleton  has 
been  overruled  or  is  not  good  law,  this  is  a  good  condition. 

It  is  said  that  the  very  point  occurred  in  Doe  v.  Pearson,  6  East,  1 73, 
and  Attwater  v.  Attwater,  18  Beav.  330,  and  it  appears  to  me  that  the 
point  did  occur  in  both  those  cases.  In  Doe  v.  Pearson  the  gift  was  a 
gift  in  fee  upon  this  special  proviso  and  condition,  "that  in  case  my 
said  daughters  Ann  and  Hannah  Collett,  or  either  of  them,  shall  have 
no  lawful  issue,  that  then  and  in  such  case,  they  and  she  having  no 
lawful  issue  as  aforesaid  shall  have  no  power  to  dispose  of  her  share  in 
the  said  estates  so  above  given  to  them,  except  to  her  sister  or  sisters, 
or  to  their  children."  Now,  it  is  to  be  observed  that  the  number  of 
alienees  possible  in  that  case  was  smaller  than  the  number  in  this  case  : 
there  it  was  limited  to  "  her  sister  or  sisters,  or  their  children."     Here 
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it  is  "  family,"  which  is  a  larger  term.  In  the  next  place,  here  it  is 
"sell"  onl}-,  there  it  was  "dispose,"  which  is  probably  the  largest 
term  known  to  the  law.  So  that  the  power  of  alienation  was  very 
much  more  restricted  in  Doe  v.  Pearson  than  it  is  in  the  case  before 
me.  But  the  full  court  there  held,  after  a  very  long  and  elaborate  ar- 
gument. Lord  EUenborough  giving  judgment  and  going  into  the  authori- 
ties very  carefull}-,  that  the  condition  was  good  ;  and  he  says,  6  East, 
160:  "As  to  the  first,  we  think  the  condition  is  good;  for,  according 
to  the  case  of  Daniel  v.  Vbley,  Sir  W.  Jones,  137  ;  Latch,  9,  39,  134  ; 
though  the  judges  did  not  agree  as  to  the  effect  of  a  devise,"^  and  so 
forth,  "yet  in  that  case  it  was  not  doubted  but  that  she  might  have 
had  given  her  a  fee  simple  conditional  to  convey  it  to  any  of  the  sons 
of  the  devisor ;  and  if  she  did  not,  that  the  heir  might  enter  for  the 
condition  broken."  Now  that  is  a  stronger  case  still ;  because,  as  Lord 
EUenborough  and  the  other  judges  of  the  Queen's  Bench  read  Daniel 
V.  Vbley,  all  the  judges  agreed,  in  the  time  of  Sir  W.  Jones,  that  it  was 
good  to  give  a  woman  a  fee  simple  with  a  condition  to  convej-  it  to  one 
of  the  sons  of  the  devisor ;  that  is,  she  could  not  convej'  it  to  anybody 
else;  it  was  limited.  There  Mr.  Justice  Doderidge  said.  Latch,  41, 
"He  conceived  she  had  the  fee,  with  condition,  that  if  she  did  alien,  that 
then  she  should  alien  to  one  of  the  children,"  which  is  a  very  limited 
class ;  and  he  finally  concluded  by  saying  that  "  her  estate  was  a  fee 
with  a  liberty  to  alienate  it  if  she  would,  but  with  a  condition  that  if 
she  did  alienate,  then  she  should  alienate  to  one  of  her  sons."  So  that 
the  ease  of  Daniel  v.  Ubley  is  also  stronger  than  the  present.  In  the 
first  place,  it  was  a  prohibition,  not  merely  against  selling,  but  against 
all  alienation-,  and  in  the  next  place,  the  class  was  limited  to  one  of 
the  sons  of  the  devisor ;  but  yet  the  judges  gave  an  opinion  that  it 
would  be  good,  and  following  that  old  authoritj-,  Lord  EUenborough 
and  the  judges  of  the  Queen's  Bench,  in  Doe  v.  Pearson,  in  the  j^ear 
1805,  held  that  the  condition  was  valid. 

That  being  the  state  of  the  law,  the  matter  came  before  my  prede- 
cessor, in  Attwater  v.  Attwater,  In  the  year  1853,  which  I  need  not  say 
is  rather  a  modern  time  to  alter  the  law  of  real  propertj-.  The  words 
there  were  :  "  item,  I  bequeath  to  G.  T.  Attwater,  junior,  eldest  son  of 
my  niece,  the  family  estate  at  Charlton,  Wiltshire,  to  become  his  prop- 
erty on  attaining  the  age  of  twenty-five  years,  with  an  injunction  never 
to  sell  it  out  of  the  family  ;  but  if  sold  at  all,  it  must  be  to  one  of  his 
brothers  hereafter  named."  Thei-e,  therefore,  was  something  more  than 
not  selling  it  out  of  the  famil}'.  The  "  famil3'  "  was  restricted  by  the 
following  words:  "to  one  of  his  brothers."  There  was  a  definition 
given  of  the  family  there,  —  it  meant  his  brothers  ;  but  if  those  words 
were  held  to  mean  a  condition,  upon  which  I  will  saj-  a  word  presentlj-, 
then  one  would  have  thought  the  rule  of  Doe  v.  Pearson  would  appl3-. 
I  cannot  see  that  there  is  much  distinction  between  "  sister  or  sisters 
and  their  children  "  and  "  brother  or  brothers  ;  "  and  more  particularly, 
bearing  in  mind  that  here  it  was  only  to  "  sell,"  and  there  it  was  to 
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"dispose."  The  case  of  Doe  v.  Pearson  and  a  great  many  others 
were  cited,  and  the  Master  of  the  Rolls  gave  a  judgment  in  these 
words,  18  Beav.  336  :  "  The  next  question  which  arises  on  this  devise 
is,  whether  the  restraint  on  alienation  be  valid  or  not.  It  is  plain,  in 
the  first  place,  that  the  true  construction  of  this  clause  cannot  be  to 
give  a  right  of  pre-emption  to  the  brothers  of  G.  T.  Attwater,  and  that 
if  thej'  do  not  purchase,  the  devisee  may  claim  whensoever  he  pleases. 
The  meaning  is,  I  think,  plain,  that  the  testator  intended  to  impose 
this  fetter,  that  if  the  brother  will  not  buj-,  the  devisee  was  not  to  be 
at  liberty  to  sell  the  propertj-  to  any  one."  (The  words  are  "  to  one  of 
his  brothers.")  "The  question  is  whether  such  a  condition  is  a  valid 
one?  Notwithstanding  the  case  of  Doe  v.  Pearson,  this  appears  to  me 
to  be  a  condition  repugnant  to  the  quality-  of  the  estate  given."  ^e 
does  not  attempt  to  say  that  Doe  v.  Pearson  is  not  law,  but  he  saj's, 
notwithstanding  it.  Therefore,  as  I  consider,  he  means  to  distinguish 
it.  "  It  is  obvious,  that  if  the  introduction  of  one  person's  name,  as 
the  onl}-  person  to  whom  the  property  may  be  sold,  renders  such  a 
proviso  valid,  a  restraint  on  alienation  may  be  created,  as  complete 
and  perfect  as  if  no  person  whatever  was  named ;  inasmuch  as  the 
name  of  a  person  who  alone  is  permitted  to  purchase  might  be  so 
selected,  as  to  render  it  reasonabl}'  certain  that  he  would  not  buj'  the 
property,  and  that  the  property  could  not  be  aliened  at  all."  If  that 
were  so,  I  should  altogether  agree  with  that  part  of  the  judgment. 
Then  he  goes  on  :  "It  appears  to  me,  also,  that  this  is  the  true  con- 
struction of  the  words  used  b)'  the  testator ;  it  is,  in  truth,  an  injunc- 
tion never  to  sell  the  hereditaments  devised  at  all.  The  words  '  out 
of  the  familj- '  are  merely  descriptive  of  the  effect  of  the  sale,  and  not  of 
the  person  to  whom  it  might  be  sold,  as  is  shown  by  the  two  last 
clauses  of  a  similar  character,  relating  to  the  devises  to  William  and 
Edward  Attwater,  which,  in  referring  to  this  clause,  state  that  the 
property  is  not  to  be  sold  out  of  the  family,  as  before  specified.  It  is 
not,  in  my  opinion,  desirable  to  impose  fresh  fetters  on  the  enjoyment 
of  property  ;  and  it  appears  to  me  that  this  proviso  is  distinctly  at  vari- 
ance with  the  rules  laid  down  bj'  Lord  Coke,  Co.  Lit.  223  a,  and  which 
have  always  been  considered  and  treated  as  good  law.  I  am  of  opinion, 
therefore,  that  this  clause  is  merely  inoperative." 

Now,  taking  that  altogether,  seeing  that  he  has  no  quarrel  with  Doe 
V.  Pearson,  seeing  that  he  takes  it  that  Coke's  assertion  is  good  law, 
the  key  to  that  judgment  must  be  found  in  the  latter  observations, 
where  he  says  :  "  It  appears  to  me,  also,  that  this  is  the  true  construc- 
tion of  the  words  used  by  the  testator ;  it  is,  in  truth,  an  injunction 
never  to  sell  the  hereditaments  devised  at  all.  The  words  '  out  of  the 
family '  are  merely  descriptive  of  the  effect  of  the  sale  ;  "  and,  so  read, 
it  does  not  confiict  with  the  older  authorities  to  which  I  have  had  occa- 
sion to  refer.  I  must  consider  that  case,  recognizing,  as  it  does,  those 
older  authorities  as  being  good  law,  to  have  proceeded  on  the  particular 
wording  of  that  will,  and  more  especially  on  the  latter  clause.     I  do 
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not  say  that  the  clause  does  have  the  same  effect  on  my  mind  that  it 
had  upon  the  mind  of  my  predecessor ;  but  still  it  is  useless  to  criticise 
a  question  of  construction  when  you  come  to  the  conclusion  that  the 
judge  is  intending  not  to  lay  down  a  new  rule  of  law,  but  is  simply 
construing  the  particular  instrument  before  him. 

Therefore  I  consider  that  the  case  of  Attwater  v.  Attwater  does  not 
affect  the  law  of  the  case,  and  that  this  being  a  limited  restriction  upon 
alienation,  the  condition  is  good. 


SHAW  V.   FORD. 

Chancery  Division.     1877. 

lEcportcd  7  Ch.  D.  669.] 

William  Shavs^,  by  his  will,  dated  the  31st  of  March,  1836,  devised 
as  follows :  — 

"I  do  hereby  give,  devise,  and  bequeath  unto  my  four  sons, Thomas 
Shaw,  John  Shaw,  William  Shaw,  and  Jesse  Shaw,  share  and  share 
alike,  all  and  every  of  those  my  thirteen  dwelling-houses  situate  in 
Wood  Street  and  Perrj'  Bank,  Lane  End,  in  the  parish  of  Stoke-upon- 
Trent,  together  with  a  pew  in  the  south  aisle  of  Lane  End  Church,  to 
have  and  to  hold  subject  to  the  following  conditions.  First,  it  is  my 
will  and  desire  that  none  of  the  afore-mentioned  houses  or  lands,  with 
the  exception  of  my  large  garden  in  Perry  Bank,  be  disposed  of  either 
by  division,  assignment,  transfer,  or  sale,  without  the  written  consent 
and  approbation  of  each  and  every  of  them  mj^  four  sons,  Thomas  Shaw, 
John  Shaw,  William  Shaw,  and  Jesse  Shaw,  their  heirs,  assigns,  or 
representatives.  Secondly,  it  is  my  will  and  desire  that,  if  need  be, 
the  afore-mentioned  garden  be  sold  to  meet  contingent  expenses  ;  and 
furthermore,  it  is  my  will  and  desire  that,  until  the  before-mentioned 
distribution  of  the  property  is  made,  the  rents  and  proceeds  shall  come 
into  one  common  fund,  and  be  divided  equallj'  amongst  my  four  sons, 
Thomas  Shaw,  John  Shaw,  William  Shaw,  and  Jesse  Shaw,  namely, 
at  Midsummer  and  Christmas,  first  deducting  all  reasonable  and  neces- 
sary charges  for  the  proper  maintenance  and  good  repair  of  the  afore- 
said property,  which  repairs  are  to  be  deducted  out  of  the  j-ents. 
Furthermore,  it  is  mj-  will  and  desire  that,  if  there  should  be  no  lawful 
distribution  of  this  my  property  during  the  natural  life  of  them  my 
four  sons,  Thomas  Shaw,  John  Shaw,  William  Shaw,  and  Jesse  Shaw, 
it  shall  then  devolve  to  the  children  lawfully  begotten  of  them  my  four 
sons.  And,  in  case  anj'  of  these  my  four  sons  should  die  without  issue, 
then  it  is  m)*  further  will  and  desire  that  the  half-yearly  share  of  the 
rents  so  possessed  or  intended  to  be  possessed  by  them  or  him  shall  in 
that  case  devolve  to  the  widow  or  widows  of  such  deceased  son  or  sons. 
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to  be  hy  them  received  and  enjoj'ed  so  long  as  thej'  retain  their  widow- 
hood, and  afterwards  it  shall  devolve  to  the  survivor  or  survivors  of 
my  other  sons,  that  is  to  say,  to  my  grandchildren  and  to  their  heirs 
and  assigns,  to  be  divided  equally  amongst  them,  share  and  share  alike 
.  .  .  And,  as  to  all  the  rest,  residue,  and  remainder  of  all  my  estate 
and  effects  whatsoever  and  wheresoever  not  hereinbefore  effectually 
disposed  of,  I  do  hereby  give,  devise,  and  bequeath  the  same  to  be 
equally  divided  amongst  my  four  sons,  Thomas  Shaw,  John  Shaw, 
William  Shaw,  and  Jesse  Shaw,  share  and  share  alike."  And  the 
testator  appointed  his  sons  Thomas  Shaw  and  John  Shaw  executors  of 
his  will.  The  testator  died  in  August,  1837,  and  his  will  was  after- 
wards proved  by  the  executors.  All  the  four  sons  survived  him.  By 
a  deed  dated  the  4th  of  October,  1838,  and  made  between  Jesse  Shaw 
and  Eleanor  his  wife  of  the  first  part,  John  Shaw  of  the  second  part, 
WilHam  Shaw  of  the  third  part,  Thomas  Shaw  of  the  fourth  part,  and 
Frederick  Bishop  of  the  fifth  part,  and  duly  acknowledged  by  Eleanor 
Shaw,  Jesse  Shaw  (with  the  written  consent  of  Thomas,  John,  and 
AViiliam)  granted,  and  Eleanor  Shaw  released  to  Bishop  and  his  heirs, 
the  undivided  share  of  Jesse  Shaw  under  the  will  of  the  testator  in  the 
thirteen  dwelling-houses,  with  the  land  thereunto  belonging,  to  hold 
the  same  unto  Bishop  and  his  heirs,  to  the  use  of  Thomas  Shaw,  his 
heirs  and  assigns  forever.  And  by  the  same  deed  Thomas  Shaw  (with 
the  written  consent  of  John,  William,  and  Jesse)  granted  unto  Bishop 
and  his  heirs  all  the  undivided  share  of  Thomas  under  the  will  of  the 
testator  in  the  same  hereditaments,  to  hold  the  same  unto  Bishop  and 
his  heirs,  to  the  use  of  Thomas  Shaw,  his  heirs  and  assigns  forever. 
William  Shaw  died  in  1846  intestate,  leaving  the  plaintiff  George 
Shaw,  his  eldest  son,  and  three  other  children  him  surviving.  John 
Shaw,  by  his  will,  dated  the  3d  of  February,  1851,  devised  all  his  real 
estate  to  trustees  on  certain  trusts,  and  he  died  on  the  4th  of  Novem- 
ber, 1853.  Thomas  Shaw,  by  his  will,  dated  the  14th  of  September, 
1858,  devised  his  real  estate  to  trustees  on  certain  trusts  for  the  benefit 
of  his  wife  and  children,  and  he  died  in  1859. 

The  bill  in  the  suit  was  filed  in  April,  1874,  by  George  Shaw  against 
grandchildren  and  great-grandchildren  of  the  testator,  and  it  praj-ed  that 
the  rights  and  interests  of  all  parties  interested  in  the  thirteen  houses, 
with  the  land  attached  thereto  (other  than  the  garden  at  Perry  Bank), 
devised  by  the  testator's  will,  might  be  ascertained  and  declared  by  the 
court ;  that  the  houses  might  be  sold  under  the  direction  of  the  court, 
and  the  proceeds  of  sale  divided  among  the  persons  interested  therein 
according  to  their  respective  interests,  or  that  a  partition  of  the  property 
might  be  made. 

Fischer,  Q.  C,  and  H.  M.  Williams,  for  the  plaintiff"  and  defend- 
ants in  the  same  interest. 
Dryden,  for  grandchildren. 
Sladen,  for  another  grandchild. 
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Fry,  J.  The  question  in  this  case  arises  on  the  will  of  a  testator  of 
the  name  of  William  Shaw,  and  it  is  shortly  this :  whether  or  not  a 
certain  executorj'  devise  is  valid  or  invalid,  the  plaintiff  asserting  its 
invalidity,  and  some  of  the  defendants  asserting  its  validity.  [His 
Lordship  stated  the  provisions  of  the  will,  and  continued :  — J 

Now,  the  first  question  is  what  estate  do  the  four  sons  take  in  this 
specifically  devised  property,  before  we  come  to  that  portion  of  the  will 
which  gives  it  over  in  the  event  of  there  being  no  lawful  distribution  ? 
In  my  opinion  the  sons  take  estates  as  tenants  in  common  in  fee  simple. 
I  think  that  itis  clear  they  take,  if  at  all,  as  tenants  in  common,  be- 
cause they  are  to  take  "share  and  share  alike."  The  only  question 
which  requires  any  attention  is,  whether  they  take  for  life  or  in  fee  simple. 
I  am  of  opinion  that  the  expression  of  the  testator's  desire  that  none 
of  the  houses  be  disposed  of  either  "  by  division,  assignment,  transfer, 
or  sale  without  the  written  consent  of  each  and  every  of  the  four  sons, 
their  heirs,  assigns,  or  representatives,"  shows  that  the  testator  con- 
sidered the  heirs  of  the  four  sons  as  having  an  estate  in  the  property, 
which  they  could  only  have  in  the  event  of  its  being  a  fee  simple  estate. 
There  is,  in  my  opinion,  a  devise  of  this  particular  property  to  the  four 
sons  as  tenants  in  common  in  fee. 

Then  comes  the  devise  over  which  I  have  already  read.  It  will  be 
observed  that  the  terms  are,  "  if  there  should  be  no  lawful  distribution  of 
this  my  property  during  the  natural  life  of  these  mj-  four  sons,"  and 
then  it  is  given  over  in  a  certain  way  the  details  of  which  I  will  not 
repeat. 

Now,  it  is  to  be  observed  that  the  period  during  which  the  contin- 
gency there  referred  to  may  arise  is  "  the  natural  life  of  the  four  sons," 
that  is  to  saj-,  the  period  of  the  joint  lives  of  all  the  four  sons.  The 
next  inquiry  is,  what  is  the  nature  of  the  event  which'  constitutes  the 
contingency'  upon  which  the  executory  devise  is  to  take  effect.  It  is  if 
there  is  no  lawful  distribution  of  the  property  amongst  the  four  sons,  in 
other  words,  in  the  absence  of  a  partition  during  their  joint  lives.  Now 
the  right  of  all  the  tenants  in  common  of  an  estate  is,  if  thej-  so  think 
fit,  to  enjoy  it,  not  in  severalt}-,  but  as  tenants  in  common  of  an  un- 
divided estate  ;  and  therefore  the  contingencj',  in  its  nature,  is  the  exer- 
cise of  a  right  which  attach'es  to  every  tenant  in  common  of  an  undivided 
estate. 

The  next  inquiry  is,  at  what  period  is  that  executory  devise  over  to 
take  effect,  if  at  all.  The  answer  is  that  it  is  to  take  eflect  at  the  death 
of  each  of  the  four  sons.  It  is  quite  true,  as  I  have  alreadj'  pointed  out, 
that  the  period  during  which  it  may  arise  is  that  of  the  joint  lives,  and 
therefore  it  will  take  eflfect  with  regard  to  the  son  who  dies  first  at  the 
very  moment  when  the  contingencj'  is  determined ;  but  with  regard  to 
the  other  sons  the  contingencj'  will  be  determined  at  an  earlier  period 
than  their  deaths,  though  the  devise  will  come  into  operation  at  the 
death  of  each  of  them  respective!}'. 

Now  that  being  so,  I  have  to  inquire  what  are  the  general  principles 
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of  law  applicable  to  such  a  case?  Thej'  maj',  I  conceive,  be  stated  in 
this  way.  Prima  facie,  and  speaking  generally,  an  estate  given  by 
will  may  be  defeated  on  the  happening  of  any  event ;  but  that  general 
rule  is  subject  to  many  and  important  exceptions.  One  of  those  excep- 
tions may,  in  my  opinion,  be  expressed  in  this  manner,  that  any  execu- 
tory devise,  defeating  or  abridging  an  estate  in  fee  by  altering  the 
course  of  its  devolution,  which  is  to  take  effect  at  the  moment  of  devo- 
lution and  at  no  other  time,  is  bad.  The  reason  alleged  for  that  is  the 
contradiction  or  contrariety  between  the  principle  of  law  which  regulates 
the  devolution  of  the  estate  and  the  executory  devise  which  is  to  take 
effect  only  at  the  moment  of  devolution,  and  to  alter  its  course.  I  am 
not  bound  to  inquire  into  the  logical  sufficiency  of  the  reason  given, 
because  it  appears  to  me  that  the  exception  is  well  established  by  the 
cases  of  GfitUiver  v.  Vaux,  8  D.  M.  &  G.  167,  n.  ;  Holmes  v.  Godson, 
Ibid.  152;  and  Ware  y.  Catin,  10  B.  &  C.  433.  Another  exception 
to  the  general  proposition  which  I  have  stated  is  tliis,  that  any  execu- 
tory devise  whicli  is  to  defeat  an  estate,  and  which  is  to  take  effect  on 
the  exercise  of  any  of  the  rights  incident  to  that  estate,  is  void ;  and 
there  again  the  alleged  reason  is  the  contrariet}-  or  contradiction  exist- 
ing between  the  nature  of  the  estate  given  and  the  nature  of  the  execu- 
torj'  devise  over.  A  very  familiar  illustration  is  this,  that  any  executory 
devise  to  take  effect  on  an  alienation,  or  an  attempt  at  alienation,  is 
void,  because  the  right  of  alienation  is  incident  to  everj-  estate  in  fee 
simple  as  to  every  other  estate.  Another  illustration  of  the  same  prin- 
ciple is  that  which  arises  where  the  executory  devise  over  is  made  to 
take  effect  upon  not  alienating,  because  the  right  to  enjoj-  without  alien- 
ation is  incident  to  the  estate  given.  Now  that  exception  is  full^-  justi- 
fied by  the  cases  of  Bradley  v.  Peixoto,  3  Ves.  324  ;  Ross  v.  Ross,  1 
Jac.  &  W.  154  ;  and  In  re  Yalden,  1  D.  M.  &  G.  53.  It  is  true  that 
in  some  of  the  earlier  cases,  such  as  Poe  v.  Glover,  1  C.  B.  448,  and 
Watkins  v.  Williams,  3  Mac.  &  G.  622,  a  distinction  was  taken  be- 
tween realtj^  and  personalty,  but  that  was  overruled  in  Holmes  v.  God- 
son, and  it  never  had  auA'thing  in  the  nature  of  principle  or  reason  to 
support  it.  I  think,  therefore,  that  these  exceptions  to  the  general  rule 
are  well  established. 

That  being  so,  it  only  remains  to  be  observed  that  the  executory 
devise  in  the  present  case  is  within  both  of  these  exceptions.  It  is 
within  the  first,  because,  as  I  have  pointed  out,  although  the  period 
during  which  the  contingency  is  to  be  determined  is  that  of  the  joint 
lives  of  the  four  sons,  the  time  at  which  the  devise  over  is  to  take  effect 
is  the  death  of  each  of  the  sons,  that  is,  the  moment  when  the  estate 
devolves.  It  takes  effect  at  the  moment  of  devolution,  but  at  no  other 
time,  and  altering,  as  every  executory  devise  must  alter,  the  course  of 
devolution,  it  is  bad  upon  that  ground.  It  is  equally  bad  under  the 
second  exception,  because  the  event  upon  which  it  is  to  take  effect  is 
the  exercise  of  a  right  which  is  incident  to  the  estate  in  fee  simple 
already  given  to  the  tenants  in  common,  namely,  the  right  to  enjoy 
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■withont  alienation.     It  is  bad  as  being  a  gift  over  upon  the  exercise  of 
that  right. 

For  these  reasons  I  hold  that  the  plaintift's  contention  is  correct.  I 
make  a  declaration  to  the  effect  that  the  devise  over  is  bad,  and  that 
the  four  sons  took  estates  as  tenants  in  common  in  fee  simple.  There 
will  be  a  decree  for  sale  and  distribution  of  the  fund.' 


IN  EE   EOSHER. 

Chancery  Division.     1884. 
[Reported  26  Ch.  D.  801.] 

Special  case. 

J.  B.  Eosher,  bj-  his  will,  dated  the  26th  of  November,  1872,  devised 
as  follows :  — 

"I  devise  all  my  manor,  commonly  called  Trew3'n  Manor,  and  all 
other  m}'  real  estate,  unto  my  said  son  Jeremiah  Lilburn  Eosher,  his 
heirs,  executors,  administrators,  and  assigns,  according  to  tlie  tenure 
thereof  respectivelj'.  Provided  alw^ays,  and  I  hereby  declare  that  if  my 
said  son,  or  his  heirs  or  devisees,  or  any  person  claiming  through  or 
under  him  or  them,  shall  desire  to  sell  my  manor  and  estate  of  Trewj'n, 
and  other  mj-  estates  in  the  counties  of  Monmouth  and  Hereford,  or  any 
part  or  parts  thereof,  in  the  lifetime  of  my  wife,  she  shall  have  the 
option  to  purchase  the  same  at  the  price  of  £3000  for  the  whole,  and  at 
a  proportionate  price  for  any  part  or  parts  thereof,  and  the  same  shall 
accordingly  be  first  offered  to  her  at  such  price  or  proportionate  price 
or  prices.  And  T  also  declare  that  if  my  said  son,  his  heirs  or  devisees, 
or  anj'  person  claiming  through  or  under  him  or  them,  shall  during  the 
life  of  my  said  wife  desire  to  let  Trewyn  House,  garden,  buildings,  land, 
and  premises,  or  any  part  or  parts  thereof,  now  in  my  occupation,  for  a 
longer  period  than  three  years  at  any  one  time,  she  shall  have  the  option 
of  renting  the  whole  of  the  lastly  described  premises  for  anj'  period  ex- 
ceeding three  years  as  she  shall  desire,  at  the  yearly-  rent  of  £25,  and 
the  same  shall  be  first  offered  to  her  accordinglj- ;  and  that  if  mj-  said  son, 
his  heirs  or  devisees,  or  any  person  claiming  through  or  under  him  or 
them,  shall  during  the  life  of  m^-  said  wife  desire  to  let  Lower  Trewyn, 
or  any  part  or  parts  thereof,  for  a  longer  period  than  seven  j^ears  at  any 
one  time,  she  shall  have  tlie  option  of  renting  the  whole  of  the  said 
Lower  Trewjm  for  any  period  exceeding  seven  years  as  she  shall  desire, 
at  the  yearly  rent  of  £35,  and  the  same  shall  be  first  ofl'ered  to  her 
accordingly." 

The  testator  died  on  the  26th  of  November,  1874.  This  action  was 
brought  by  the  widow  against  the  son.  The  special  case  was  stated  by 
1  See  Welsh  v.  Woodbury,  144  Mass.  542(1887). 
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consent  for  the  opinion  of  tlie  court,  pursuant  to  Order  xxxiv.  of  tlic 
Rulesof  Court  of  1875. 

The  case  stated  that  the  real  selling  value  of  the  manor  and  estate  of 
Trew3-n,  and  other  the  estates  of  the  testator  in  the  counties  of  Mon- 
mouth and  Hereford,  was,  at  the  date  of  the  will  and  at  the  time  of  tlie 
testator's  death,  £15,000  and  upwards;  that  the  real  letting  value  of 
Trew3-n  House,  garden,  buildings,  land,  and  premises,  was,  at  the  date 
of  the  will  and  at  the  time  of  the  testator's  death,  £100  and  upwards  per 
annum  ;  and  that  the  real  letting  value  of  Lower  Trewyn  was  at  the 
date  of  the  will  and  at  the  tiiye  of  the  testator's  death  £100  and  upwards 
per  annum. 

The  questions  for  the  opinion  of  the  court  were  :  —  • 

(1)  Whether  or  not,  according  to  the  true  construction  of  the  will, 
the  son  was  entitled  to  sell  or  to  mortgage  or  charge  respectively  the 
estates  devised  to  him  bj'  the  will,  or  any  part  thereof,  without  first 
offering  to  the  widow  the  option  to  purchase  the  premises  so  intended  to 
be  sold  or  to  be  mortgaged  or  charged  at  the  price  named  in  the  will, 
or  at  a  proportionate  price,  according  to  the  quantity  dealt  with,  as  the 
case  might  be,  or  whether  the  provisions  and  directions  contained  in  the 
will  in  reference  to  the  option  of  purchase  were  null  and  void  ? 

(3)  "Whether  or  not,  according  to  the  true  construction  of  the  will, 
the  son  was  entitled  to  let  the  premises  called  Trewj-n  House,  or  any 
part  thereof,  for  a  longer  term  than  three  years,  or  the  premises  called 
Lower  Trew3'n,  or  any  part  thereof,  for  a  longer  period  than  seven  years, 
without  first  offering  to  the  widow  the  option  of  renting  the  same  respec- 
tively as  directed  by  the  will  at  the  respective  rents  named  therein,  or 
whether  the  provisions  and  directions  in  the  will  contained  in  reference 
to  the  letting  of  the  said  premises  or  either  of  them  were  void  and  of  no 
efl'ect? 

Barber,  Q.  C,  and  Dauney,  for  the  widow. 

Cookson,  Q.  C,  Goddard  H.  Orpen,  and  A.  J3.  Walford,  for  the 
son. 

Pearson,  J.,  after  stating  the  facts,  continued  :  — 

The  question  I  have  to  decide  is  whether,  there  being  an  absolute 
devise  in  fee  simple  to  the  son,  the  conditions  annexed  to  it  are  valid. 
I  will  deal  first  with  the  condition  which  relates  to  selling,  and  it  will,  I 
hope,  shorten  the  observations  which  I  have  to  make  if  I  first  state  the 
manner  in  which  I  interpret  this  condition. 

The  restriction  upon  selling  is  this,  that  if  the  son,  or  any  person 
claiming  through  or  under  him,  is  minded  to  sell  during  the  lifetime  of 
the  testator's  widow,  the  estate  intended  to  be  sold,  whether  it  is  the 
whole  or  only  part  of  the  de\'ised  estates,  must  be  offered  to  the  widow 
at  the  price  of  £3000  for  the  whole,  or  at  a  proportionate  price  for  a 
part.  It  is  agreed  that  the  value  of  the  whole  estate  at  the  death  of  the 
testator  was  £15,000.  It  is,  therefore,  in  effect  a  condition  that,  if  the 
son  desires  to  sell,  he  shall  ofl'er  the  estates  to  the  widow,  and  that  she 
is  to  be  at  liberty  to  buy  them  at  one-fifth  of  their  value.    I  consider 
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that  (and  I  mean  to  decide  the  ease  upon  that  conclusion)  as  an  absolute 
restraint  against  sale  during  the  life  of  the  widow.  I  mean  to  treat  it 
as  if  it  had  been,  "  during  the  life  of  the  widow  you  shall  not  sell,"  be- 
cause to  compel  him,  if  he  does  sell,  to  sell  at  one-fifth  of  the  value,  and 
to  throw  awaj'  four-fifths  of  the  value  of  the  estate  is,  to  my  mind,  equi- 
valent to  a  restraint  upon  selling  at  all.  And  I  think  there  is  authority 
for  that  conclusion,  for  in  Bragg  and  Tanner's  Case,  19  Jac.  1 ;  Shep- 
pard's  Touchstone,  7th  YA.  vol.  i.  p.  130,  it  was  held  by  Justices  Dod- 
ridge  and  Chamberlain,  that  if  a  feoffment  be  on  condition  that  if  the 
feoffee  alien  he  shall  pay  £10  to  the  feoffor,  this  is  a  good  condition  ; 
but  the  Chief  Justice  and  Hanghton,  J.,  held  the  contrary,  for  then  this 
sl^U  be  a  circumvention  of  the  law.  And  in  Billing  v.  Welch,  I.  R.  G 
C.  L.  88,  that  case  is  thus  referred  to  in  the  judgment  of  the  Court  of 
Queen's  Bench,  delivered  by  Mr.  Justice  O'Brien,  I.  R.  6  C.  L.  101. 
"The  author  (Sheppard)  then  refers  to  a  case  in  which  Dodridge  and 
Chamberlain,  JJ.,  held,  that  if  a  feoffment  be  on  condition  that  if  the 
feoffee  alien  he  shall  pay  £10  to  the  feoffor,  the  condition  would  be  good ; 
but  in  which  case  the  Chief  Justice  and  Hanghton,  J.,  held  the  contrary, 
on  the  ground  that  this  would  be  a  '  circumvention  of  the  law,'  In  our 
opinion,  the  ruling  of  the  Chief  Justice  and  Hanghton,  J.,  was  the  cor- 
rect one.  If  a  covenant  be  held  good  which,  in  the  event  of  a  grantee 
in  fee  simple  aliening  the  land,  merely  imposes  a  fine  upon  him  (or  an 
additional  rent  on  the  lands,  as  in  the  case  before  us)  the  general  rule 
might  be  evaded  and  the  principles  of  it  violated  by  fixing  such  an 
amount  of  fine  or  additional  rent  as  would  effectually  prohibit  the  alien- 
ation, which  would  clearly  be  a  '  circumvention  of  the  law.' "  To  my 
mind,  to  compel  the  son  in  the  present  case,  if  he  chose  to  sell,  to  sell 
at  one-fifth  of  the  value  of  the  estate,  is  really  a  prohibition  of  alien- 
ation during  the  widow's  lifetime.  The  question,  then,  which  I  have  to 
determine  is  this,  is  it  or  is  it  not  the  law  that  to  a  devise  in  fee  simple 
j-ou  may  annex  a  condition  that  during  a  limited  period  the  devisee  shall 
not  sell  at  all  ? 

Now,  in  order  to  determine  this  question  we  must  go  back  to  that 
which  is  to  a  great  extent  the  fountain-head  of  the  English  law,  I  mean 
Coke  upon  Littleton.  There  it  is  said  (Co.  Lit.  sec.  360)  :  "  Also  if  a 
feoffment  be  made  upon  this  condition,  that  the  feoffee  shall  not  alien 
the  land  to  a.ny,  this  condition  is  void  ;  because  when  a  man  is  enfeoffed 
of  lands  or  tenements  (pur  ceo  que  quant  home  est  enfeoffe  de  terres  ou 
tenements)  he  hath  power  to  alien  them  to  any  person  bj-  the  law.  For 
if  such  a  condition  should  be  good,  then  the  condition  should  oust  him 
of  all  the  power  which  the  law  gives  him,  which  should  be  against 
reason ;  and  therefore  such  a  condition  is  void."  And  Mr.  Charles 
Butler,  in  a  note  to  sect.  362,  says :  "  A  power  of  suffering  a  common 
recovery,  and  of  levying  a  fine  within  the  Statutes  of  4  Hen.  7,  and  32 
Hen.  8,  is  so  inseparabl}'  inherent  to  the  estate  of  a  tenant-in-tail,  that 
any  condition  or  proviso  restraining  or  prohibiting  it,  is  held  to  be  repug- 
nant to  the  nature  of  the  estate,  and  therefore  void.     But  it  does  not 
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vitiate  the  grant  of  the  estate  tail  to  which  it  is  annexed ;  because  (to 
use  an  expression  of  Lord  Hobart)  a  condition  annexed  to  an  estate 
given  is  a  divided  clause  fi'om  the  grant,  and  therefore  cannot  frustrate 
the  grant  preceding  it,  neither  in  anytliing  expressed,  nor  in  anything 
implied,  which  is,  of  its  nature,  incident  to  and  inseparable  from  the 
thing  granted."  I  conceive,  tiierefore,  that  Mr.  Charles  Butler,  on  the 
same  ground,  must  have  said  that  the  power  of  sale  is  a  thing  incident 
to  and  inseparable  from  an  estate  in  fee  simple,  and  that  a  condition 
against  selling  annexed  to  such  an  estate  is  absolutelj-  void.  But  I 
think  Lord  Coke's  observations  in  Mary  Partington's  Case,  1 0  Rep.  35  a, 
38  b,  make  the  matter  still  plainer.  He  says:  "And  it  was  well 
observed  in  this  case.  That  to  an  estate  tail  there  are  three  manner  of 
incidents  ;  some  hy  the  common  law,  others  by  Act  of  Parliament,  and 
some  by  custom.  By  the  common  law  such  as  are  not  restrained  liy  the 
Statute  and  cannot  be  restrained  by  any  condition,  as  dower  and  tenancy 
b}'  the  curtesy  after  issue,  are  incident  to  an  estate  tail,  and  cannot  be 
restrained  by  condition.  Also  the  estate  of  him,  and  of  tenant  in  tail 
after  possibilitj',  are  dispunishable  of  waste,  so  a  collateral  warranty-  is 
a  bar  to  an  estate  tail,  and  a  common  recover}'  also,  and  none  of  tliese 
can  be  restrained  by  any  condition  or  limitation.  By  Statute  law,  as  to 
make  leases  by  the  Statute  of  32  Hen.  8,  c.  28,  and  to  levy  a  fine  by  the 
Statute  of  4  Heh.  7,  c.  24,  and  32  Hen.  8,  c.  36,  to  bar  issues,  and  none 
of  these  which  are  incidents  to  his  estate  by  Act  of  Parliament  maj-  be 
restrained  by  condition  :  for  when  a  man  makes  a  gift  in  tail,  he  tacite 
gives  these  incidents  to  it ;  and  therefore  to  restrain  them  by  condition 
or  limitation  would  be  repugnant.  For  suppose  that  a  man  makes  a  gift 
in  tail,  and  further  grants  that  he  may  make  leases  for  j-ears  or  lives 
according  to  the  said  Act ;  or  to  levy  a  fine  with  proclamations  according 
to  the  Acts  in  such  case  to  bar  his  issues  ;  provided  always  that  he  shall 
not  make  leases  or  levy  a  fine  ;  none  will  deny  but  such  proviso  would 
be  repugnant ;  and  bj'  consequence  in  the  other  case,  when  such  inci- 
dents are  tacitlj'  implied  ;  for  expressio  eorum  quce  tacite  insunt  nihil 
operatur."  And  so  in  the  case  of  a  devise  in  fee  simple,  if  I  may  trans- 
late it  adapting  this  illustration  of  Lord  Coke's,  "  I  devise  Black  Acre 
to  A.  and  his  heirs,  in  fee  simple,  and  I  give  him  power  to  mortgage, 
lease,  or  sell  the  estate,  or  any  part  or  parts  thereof,  from  time  to  time, 
and  at  all  times  or  at  any  time,  in  an}'  market,  to  any  person  or  persons, 
upon  such  conditions  or  terms  as  he  shall  from  time  to  time  in  his  own 
absolute  will  and  pleasure  determine.  Provided  always,  that  he  shall 
not  sell  either  during  his  own  life  or  during  the  life  of  B."  I  think,  when 
you  write  out  the  devise  in  full  in  that  way,  every  one  would  say  that 
the  condition  is  repugnant  to  the  grant  which  has  been  previously  made, 
and,  of  course,  if  the  matter  had  stopped  there,  there  would  have  been 
no  difficulty  whatever  in  this  case.  The  question  to  be  determined  would 
have  been  simply  whether  the  condition  was  in  whole  or  in  part  repug- 
nant to  the  gift  to  which  it  was  annexed,  and  if  so,  it  would  necessarily 
be  void. 

VOL.  VI.  —  5 
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But  it  is  impossible  to  shut  one's  ej-es  to  the  fact  that  some  exceptions 
at  all  events  have  been  made  to  this  general  law.  The  general  law  seems 
to  me  to  stand  upon  principles  about  which  there  can  be  no  doubt,  and 
which  are  easilj'  intelligible.  But  in  the  very  next  section  of  Littleton, 
sect.  361,  there  is  this  :  "  But  if  the  condition  be  such,  that  the  feoffee 
shall  not  alien  to  such  an  one,  naming  his  name,  or  to  anj-  of  his  heirs, 
or  of  the  issues  of  such  an  one,  &c.,  or  the  lilie,  which  conditions  do 
not  take  away  all  power  of  alienation  from  the  feoffee,  &c.,  then  such 
condition  is  good."  I  confess  I  am  absolutelj'  at  a  loss  to  understand 
liow  that  exception  arose,  because  it  is  plainly  just  as  much  repugnant 
to  the  gift  as  any  other  condition  would  be,  for  the  implied  power  given 
to  alien  to  any  person  or  persons  he  pleases  includes  a  liberty  to  alien 
to  J.  S.,  if  he  chooses  to  do  so.  It  seems  to  me  that,  unintentionally 
and  unwittingly,  another  principle  has  been  applied  here  (forgetting 
entirely  that  the  question  whether  a  condition  was  good  or  bad  should 
be  determined  by  its  repugnancy  to  the  prior  gift),  and  that  the  ques- 
tion of  policy  lias  been  allowed  to  intervene,  omitting  altogether  all 
considerations  of  repugnancj'.  Just  as  a  general  restraint  of  marriage 
was  always  held  to  be  bad,  but  a  restraint  of  marriage  to  one  particular 
individual  was  held  to  be  good,  so,  in  the  same  way,  although  a  re- 
straint of  alienation  in  general  was  decided  to  be  bad,  it  seems  to  have 
been  thought  that  a  restraint  of  alienation  to  one  individual  or  his  issue 
was  not  bad.  T  confess  I  wish  that  the  law  had  been  allowed  to  stand 
on  the  simple  question  of  repugnancj',  because  then  there  would  have 
been  no  uncertainty  and  no  confusion.  In  Muschamp  v.  Bluet,  Sir  J. 
Bridg.  132,  an  attempt  was  made  to  introduce  a  converse  condition, 
that  is,  a  condition  that  the  devisee  should  alien  onlj'  to  one  individual 
named,  and  that  was  held  to  be  bad.  But  it  is  impossible  not  to  see 
that,  although  that  was  held  to  be  bad,  the  principle  of  the  decision  has 
certainlj-  been  departed  from  in  later  times  ;  I  refer  to  those  cases  which 
led  up  to  In  re  Madeay,  Law  Rep.  20  Eq.  186,  before  Sir  George 
Jessel,  M.  R.  There  are  two  older  cases,  viz.,  Daniely.  TJbley,  Sir  W. 
Jones,  137,  and  Doe  v.  Pearson,  6  East,  173.  Those  cases  were  fol- 
lowed h\  Attwater  v.  AtUoater,  18  Beav.  330,  before  Lord  Romilly,  M.  R., 
and,  finally,  by  In  re  Macleay,  upon  which  I  shall  have  to  make  some 
observations.  They  do  not  actually  meet  the  present  case,  because 
they  were  not  cases  of  restraint  of  alienation  for  a  limited  time  as  this 
is,  but  of  restraint  of  alienation  except  to  a  particular  class  of  persons, 
and  the  question  was  whether  the  condition  was  within  the  rule  as 
being  repugnant  to  the  gift.  In  Daniel  v.  Vbley  the  devise  was,  "I 
give  and  bequeath  to  Agnes,  my  wife,  my  house,  &c.,  to  dispose  at  her 
will  and  pleasure,  and  to  give  to  such  of  my  sons  she  thinks  best."  It 
appears  that  Jones,  J.,  thought  that  the  wife  had  an  estate  for  life,  with 
power  to  dispose  of  it  at  her  pleasure  during  her  life,  and  a  power  to 
give  the  reversion  to  anj-  one  of  the  sons  of  the  devisor.  If  that  is 
really  a  cori'ect  translation  of  the  devise,  — that  the  widow  took  merely 
an  estate  for  life,  with  a  power  to  appoint  the  estate  in  reversion  to  any 
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of  the  sons,  I  need  not  say  that  Daniel  v.  Ubley  would  not  touch  the 
present  question  at  all,  and  I  cannot  help  thinking  that,  if  Daniel  v. 
Ubley  were  to  be  decided  at  the  present  day,  the  opinion  which  was 
efxpressed  by  Mr.  Justice  Jones  would  be  held  to  be  substantially  right. 
But  it  is  impossible  to  ignore  the  fact  that  different  judges  have  taken 
different  views. 

I  will  now  read  from  the  judgment  of  Sir  G.  Jesse!,  M.  R.,  in  In  re 
Macleay,  Law  Eep.  20  Eq.  186,  190,  because  it  is  sufHcient  for  me  to 
refer  to  what  he  there  quotes  from  these  cases.  He  cites  Lord  Ellen- 
borough  in  Doe  v.  Pearson,  6  East,  173  ;  and  Lord  Ellenborough  says, 
"  For,  according  to  the  case  of  Daniel  v.  Vbley,  though  the  judges  did 
not  agree  as  to  the  effect  of  the  devise,  yet  in  that  case  it  was  not 
doubted  but  that  she  might  have  liad  given  her  a  fee  simple  conditional 
to  convey  it  to  any  of  the  sons  of  the  devisor  ;  and,  if  she  did  riot,  that 
the  heir  might  enter  for  the  condition  broken."  Now  that  is  a  stronger 
case  still,  because,  as  Lord  Ellenborough  and  the  other  judges  of  the 
Queen's  Bench  read  Daniel  v.  TJbley,  all  the  judges  agreed  in  the  time 
of  Sir  W.  Jones  that  it  was  good  to  give  a  woman  a  fee  simple  with  a 
condition  to  convey  it  to  one  of  the  sons  of  the  devisor ;  that  is,  she 
could  not  convey  it  to  an3body  else ;  it  was  limited.  The  Master  of 
the  Eolls  continues.  Law  Rep.  20  Eq.  191,  "There  Mr.  Justice  Dod- 
ridge,  Latcli.  37,  said,  '  He  conceived  she  had  the  fee,  with  condition, 
and  if  she  did  alien,  that  then  she  should  alien  to  one  of  tlie  children,' 
which  is  a  very  limited  class ;  and  he  finally  concluded  by  saj-ing  that 
'  her  estate  was  a  fee,  with  a  liberty  to  alienate  it  if  she  would,  but  with  a 
condition  that  if  she  did  alienate,  then  she  should  alienate  to  one  of  her 
sons.'"  AVith  all  respect  to  the  memorj- of  Mr.  Justice  Dodridge  I 
think  that  sentence  shows  that  the  two  parts  of  the  gift  are  about  as 
repugnant  as  could  well  be.  He  first  saj's  that  the  estate  was  in  fee, 
with  liberty  to  her  to  alienate  if  she  would,  and  then  follows,  "  but  with 
a  condition  that  if  she  did  alienate  then  she  should  alienate  to  one  of 
her  sons."  How  the  two  could  co-exist  I  honestl}'  say  I  cannot  under- 
stand. Then  Sir  G.  Jessel,  M.  R.,  saj-s.  Law  Rep.  20  Eq.  190,  "in 
Doe  V.  Pearson  the  gift  was  a  gift  in  fee  upon  this  special  proviso  and 
condition,  '  That  in  case  my  said  daughters  Ann  and  Hannah  Collett,  or 
either  of  them,  shall  have  no  lawful  issue,  that  then  and  in  such  case, 
they  and  she  having  no  lawful  issue  as  aforesaid  shall  have  no  power  to 
dispose  of  her  share  in  the  said  estates  so  above  given  to  them,  except 
to  her  sister  or  sisters,  or  to  their  children.'  Now  it  is  to  be  observed 
that  the  number  of  alienees  j)ossible  in  that  case  was  smaller  than  the 
number  in  this  case ;  there  it  was  limited  to  '  her  sister  or  sisters,  or 
their  children.'  ...  So  that  the  case  of  Daniel  v.  Vbley  is  also  sti-onger 
than  the  present.  In  the  first  place,  it  was  a  prohibition,  not  merely 
against  selling,  but  against  all  alienation ;  and  in  the  next  place,  the 
class  was  limited  to  one  of  the  sons  of  the  devisor ;  but  yet  the  judges 
gave  an  opinion  that  it  would  be  good,  and  following  that  old  authority, 
Lord  Ellenborough  and  the  judges  of  the  Queen's  Bench,  in  Doe  v. 
Pearson,  in  the  year  1805,  held  that  the  condition  was  valid." 
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I  ask  mj'self,  and  with  all  respect  I  hope  for  the  learned  judges  who 
decided  those  eases,  what  was  the  principle  upon  which  they  went,  and 
how  by  any  possibility  that  principle  is  to  be  ai)plied  to  other  cases  in 
the  future?  In  Daniel  y.  Vbley  the  widow  was  to  alienate  to  one  of 
her  sons  ;  in  Doe  v.  Pearson  the  discretionary  power  of  alienation  was 
limited  "  to  her  sister  or  sisters,  or  their  children."  What  am  I  to  say  is 
the  principle?  Is  it  that  there  may  be  a  condition  that,  if  j'ou  alienate, 
you  must  alienate  to  a  member  of  j-our  own  famil}-,  or  that  you  must 
look  to  the  number  of  the  individuals  to  whom  the  alienation  is  per- 
mitted, or  when  there  are  a  number  of  individuals  (not  knowing  at 
the  present  moment  what  that  number  may  be) ,  am  I  to  inquire  whether 
thej'  are  able,  or  likely  to  be  willing,  to  purchase  the  property  to  which 
the  condition  is  attached  ?  If  they  are  able  and  willing  to  purchase  the 
property,  am  I  to  saj-  that  the  condition  is  good,  and  if  from  their 
poverty  the}*  are  unable,  or  from  other  circumstances  are  unwilling,  am 
I  to  saj-  that  the  condition  is  bad  ?  It  seems  to  me  that  the  adoption  of 
anj-  such  rule  as  that  would  produce  the  greatest  uncertainly  and  con- 
fusion ;  in  fact  it  would  be  absolutely  impossible  for  anj-  judge  to  applj' 
such  a  rule  to  an}-  case  which  might  come  before  him,  unless  the  facts 
of  the  case  were  absolutely  identical  with  those  of  some  previously 
decided  case. 

In  AUwater  v.  Attwater,  no  doubt,  Lord  Romillj'  challenged  the  cor- 
rectness of  the  decision  in  Doe  v.  Pearson.  In  In  re  Madeay  Sir  G. 
Jessel,  M.  R.,  thought  that,  as  Doe  v.  Pearson  was  decided  in  the  year 
1805,  it  was  too  late  to  go  contrary  to  it,  and,  having  in  In  re  Madeay 
a  devise  which  was  very  similar  to  that  in  Doe  v.  Pearson,  he  followed 
what  he  conceived  to  be  the  rule  in  Doe  v.  Pearson,  and  decided  that 
the  condition  in  In  re  Madeay  was  a  valid  condition.  If  there  were 
nothing  else  in  In  re  Madeay  I  do  not  think  I  need  have  discussed  it 
an}'  further,  because  the  condition  with  which  I  have  now  to  deal  is  not 
like  the  conditions  in  any  one  of  the  cases  to  which  I  have  referred. 
But,  no  doubt,  there  are  some  observations  of  the  Master  of  the  Rolls 
in  In  re  Madeay  which  were  very  strongly  and  very  properly  relied 
upon  bj-  Mr.  Barber,  because  the  authority  of  Sir  G.  Jessel  is  very 
great.  I  cannot  possibly  ignore  those  observations,  and  I  feel  bound 
to  take  exception  to  them,  for  I  cannot  agree  with  the  propositions 
whicli  they  lay  down.  After  citing  those  sections  from  Littleton  to 
which  I  first  referred,  and  also  referring  to  Muschamp  v.  Bluet,  Sir  G. 
Jessel,  M.  R.,  saj's.  Law  Rep.  20  Eq  189  :  "  So  that,  according  to  the 
old  books,  Sheppard's  Touchstone  being  to  the  same  effect,  the  test 
is  whether  the  condition  takes  awa}-  the  whole  power  of  alienation  sub- 
stantially :  it  is  a  question  of  substance  and  not  of  mere  form."  I  appre- 
hend that  the  meaning  of  the  word  "substantially"  is  this:  Does  it 
really  deprive  the  devisee  of  the  power  of  alienation,  or  does  it  only  so 
restrain  it  that  in  effect  he  still  has  the  power  of  alienation  ?  If  the 
latter  it  is  good.  The  Master  of  the  Rolls  continues  :  "  Now,  you  may 
restrict  alienation  in  many  ways.  You  may  restrict  alienation  by  pro- 
hibiting a  particular  class  of  alienation,  or  you  may  restrict  alienation 
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by  prohibiting  it  to  a  particular  class  of  individuals,  or  5'ou  may  restrict 
alienation  by  restricting  it  to  a  particular  time.  In  all  those  ways  you 
may  limit  it,  and  it  appears  to  me  that  in  two  waj's,  at  all  events,  this 
condition  is  limited.  First,  it  is  limited  as  to  the  mode  of  alienation, 
because  the  only  piohibition  is  against  selling.  There  are  various 
modes  of  alienation  besides  sale ;  a  person  may  lease,  or  he  may 
mortgage,  or  he  may  settle ;  therefore  it  is  a  mere  limited  restriction 
on  alienation  in  that  wny.  Then  again,  it  is .  limited  as  regards 
class  ;  he  is  never  to  sell  it  out  of  the  family,  but  he  ma}'  sell  it  to  any 
one  member  of  the  familj'.  It  is  not,  therefore,  limited  in  the  sense  of 
there  being  only  one  person  to  buy  ;  the  will  shows  there  were  a  great 
many  members  of  the  familj-  when  she  made  her  will ;  a  great  many  are 
named  in  it ;  therefore  you  have  a  class  which  probably  was  large,  and 
was  certainly'  not  small.  Then  it  is  not,  strictlj'  speaking,  limited  as  to 
time,  except  in  this  way,  that  it  is  limited  to  the  life  of  the  first  tenant 
in  tail ;  of  course,  if  unlimited  as  to  time,  it  would  be  void  for  remote- 
ness under  another  rule.  So  that  this  is  strictl}'  a  limited  restraint  on 
alienation,  and  unless  Coke  upon  Littleton  has  been  overruled,  or  is  not 
good  law,  this  is  a  good  condition."  With  all  deference  to  Sir  G. 
Jessel,  I  do  not  find  in  Coke  upon  Littleton  that  which  he  seems  to 
have  found,  and  I  must  Sa^'  this,  that  when  j'ou  refer  to  Coke  upon 
Littleton,  with  all  deference  to  that  learned  judge,  one  must  bear  in 
mind  that  he  was  not  always  consistent  with  himself.  I  find,  for  in- 
stance, this,  Co.  Lit.  223  b :  "  And  jet  if  a  man  make  a  gift  in  tail, 
upon  condition  that  he  shall  not  make  a  lease  for  his  own  life,  albeit  the 
estate  be  lawful,  yet  the  condition  is  good,  because  the  reversion  is  in 
the  donor."  When,  however,  I  turn  to  Sir  Anthony  Mildmay's  Case, 
6  Rep.  43  a,  I  find  this  :  "  So  if  a  man  makes  a  gift  in  tail,  on  condition 
that  he  shall  not  make  a  lease  for  his  own  life,  it  is  void  and  repug- 
nant." I  find  also  this,  Co.  Lit.  223  b:  "If  a  man  make  a  gift  in  tail, 
upon  condition  that  he  shall  not  make  a  lease  for  three  lives,  or  twenty- 
one  years,  according  to  the  Statute  of  32  Hen.  8,  the  condition  is  good, 
for  the  Statute  doth  give  him  power  to  make  such  leases,  which  maj'  be 
restrained  b}'  condition,  and  by  his  own  agreement ;  for  this  power  is  not 
incident  to  the  estate,  but  given  to  him  collaterally  by  the  Act,  accord- 
*ing  to  that  rule  of  law,  quilibet  potest  renunciare  juri  pro  se  intro- 
ducto."  And  in  Mary  PortingtotC s  Case,  10  Rep.  39  a,  there  is  this  : 
"For  suppose  that  a  man  makes  a  gift  in  tail,  and  further  grants,  that 
he  may  make  leases  for  years  or  lives  according  to  the  said  Act ;  or  to 
levj'  a  fine  with  proclamations  according  to  the  Acts  in  such  case  to  bar 
his  issues ;  provided  alwa3-s,  that  he  shall  not  make  leases,  or  levy  a 
fine ;  none  will  deny  but  such  proviso  would  be  repugnant ;  and,  by 
consequence,  in  the  other  case,  when  such  incidents  are  tacitly  im- 
plied"—  that  is,  whether  the  incidents  are  mentioned  or  not,  you  can- 
not make  a  condition  of  that  kind.  I  think,  therefore.  Lord  Coke  must 
be  read  with  a  certain  amount  of  caution,  and  I  may  say  that,  if  anj' 
one  will  take  the  trouble  to  read  two  or  three  passages  in  Sheppard's 
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Touchstone,  he  will  find  that  the  learned  professors  of  the  law  are  per- 
petually at  loggerheads  as  to  what  is  a  good  condition,  and  the  reason 
is  that  they  have  departed  from  the  first  principle,  that  a  condition 
which  is  repugnant  to  a  gift  is  a  void  condition,  and  the  exceptions 
have  been  made  without  any  principle  at  all,  and  it  is  therefore  per- 
fectly impossible  to  say  by  any  rule  what  exceptions  are  good  and  what 
are  bad. 

I  should  be  ver^-  sorry  to  do  Sir  George  Jessel  any  injustice,  and  I 
must  honestlj'  say  that  in  attempting  to  criticise  so  able  and  learned  a 
judge  I  am  always  afraid  of  falling  into  some  error  myself,  and  1  am 
not  quite  certain  that  I  understand  correctlj'  the  extent  to  which  in 
those  passages  he  means  to  go.  If  he  means  to  assert  that,  provided 
^•ou  give  a  power  to  mortgage  or  lease,  you  may  restrain  the  power  to 
sell,  all  I  can  say  is,  that  1  most  respectfully  differ  from  him,  and  I  can- 
not understand  how,  after  tie  had  cited  the  maxim  from  Coke  which  he 
had  quoted,  he  should  have  tried  to  lay  down  any  such  doctrine.  Apply- 
ing what  he  says  to  the  present  case,  does  he  mean  that,  tlie  estate  being 
worth  £15,000,  although  there  is  a  restriction  against  selling,  the  son 
might  immediately  mortgage  it  for  £15,000,  or  might  lease  it  for  999 
years  ?  I  can  only  say  that  it  seems  to  me  that  both  those  things  are 
hit  by  the  maxim  which  he  quotes  with  the  greatest  approbation, 
quando  aliquid  prohibetur  fieri,  ex  directo  prohibetur  et  per  obliquum  : 
and  that  this  would  be  an  infringement  of  anj-  such  condition  is  proved 
(if  proof  were  wanting)  by  Large' s  Case,  3  Leon.  182,  where,  there  being 
a  gift  to  a  son  with  a  condition  annexed  to  it  that  he  was  not  to  alienate 
within  a  particular  time,  he  having  granted  four  leases  for  sixty  jears  to 
begin  one  after  the  other,  it  was  held  that  they  came  within  tlie  prohi- 
bition. And  in  any  case,  if  j'ou  are  to  hold  that,  though  there  is  a 
prohibition  of  sale  in  the  ordinary  sense  of  the  word  "  sale,"  still  you 
may  dispose  of  the  estate  in  any  other  way,  the  condition  so  construed 
to  my  mind  would  be  an  absurd  one  ;  and,  if  not  absurd,  I  am  perfectly 
satisfied  that  the  court  would  never  allow  advantage  to  be  taken  of  it 
because  something  had  been  done  in  one  way  which  might  have  been 
done  effectual!}'  in  another  way. 

It  still  remains  for  me  to  consider  whether  there  is  anj'  decision  that 
a  condition  absolutely  restraining  alienation  is  good  if  there  is  a  limita-* 
tion  as  to  time,  because,  although  I  have  dealt  with  these  cases  in  order 
to  clear  the  waj-  with  regard  to  the  foundation  upon  which  all  the  ex- 
ceptions rest,  still,  as  I  hold  that  the  exceptions  stand  on  a  principle 
absolutely  removed  from  that  of  repugnancy,  there  may  yet  exist  an 
exception  which  can  be  made  to  the  condition,  and  which  will  be  good  by 
reason  of  a  limitation  of  time. 

The  authority  cited  to  show  that  this  is  so  is  Large's  Case,  2  Leon. 
82 ;  3  Leon.  182.  I  am  going  to  cite  it  from  .the  American  case, 
Mandlebaum  v.  McDonell,  18  Amer.  Rep.  61,  80,  which  contains  a 
very  elaborate  and  able  judgment  upon  this  part  of  the  case.  The  very 
same  point  which  arises  now  arose  then  before  the  American  court. 
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The  judgment  of  the  American  court  refers  to  Largess  Case  thus ;  "As 
reported,  the  same  devise  is  stated  as  follows  :  —  'A.,  seised  of  lands  in 
fee,  devised  the  same  to  his  wife  till  William,  his  3'ounger  son,  should 
come  to  the  age  of  twent}--two  years,  the  remainder  when  the  said  Wil- 
liam should  come  to  such  age,  of  his  lands  in  D.,  to  his  two  sons,  Alex- 
ander and  John,  the  remainder  of  his  lands  in  C.  to  two  other  of  his 
sons,  upon  condition,  quod  si  aliquis  dictorum  filiorum  suorum  cir- 
cumibit  vender e  terram  suam.  before  his  said  son  William  should  attain 
his  said  age  of  twenty-two  years,  in  perpetuum  perderet  cam.' "  It 
seems  to  have  been  held  by  the  text-writers  that  this  therefore  was  a 
condition  attached  to  a  devise,  not  to  sell  within  a  limited  time,  and  that 
that  condition  was  good,  because  it  was  held  that  one  of  the  sons,  who 
had  gone  about  to  grant  leases  for  terras  of  sixt}-  years  in  succession. 
had  broken  the  condition,  and  that  the  breach  of  the  condition  might  be 
taken  advantage  of.  But  Mr.  Justice  Christiancy  points  out,  I  think 
with  perfect  accuracy,  that  when  you  come  to  look  at  the  case  there  was 
no  devise  of  the  fee  simple  of  that  kind.  There  was  only  a  contingent 
remainder  limited  to  the  son,  upon  condition  that  before  he  (;aine  into 
possession,  that  is  to  saj-,  before  he  attained  twenty-two.  he  should  not 
sell.  That  being  so,  the  son  having  sold  before  that  time,  it  was  held 
that  he  could  not  qualify  himself  to  take  under  the  contingent  remainder, 
that  the  contingent  remainder  therefore  failed  altogether,  and  the  estate 
passed  away  from  him.  Now  the  first  citation  of  this  case  which  deals 
with  it  as  if  it  had  decided  that  a  limitation  as  to  time  made  a  condition 
of  this  kind  good,  is  in  a  note  in  the  7th  edition  of  Sheppard's  Touch- 
stone, page  130  (it  is  not  in  Sheppard's  Touchstone  itself).  The  note 
originally  ran  thus:  "And  the  grantee  ma}'  be  also  restrained  from 
alienating  for  a  particular  time :  Large's  Case."  Then  Mr.  Preston 
f.dds  in  brackets,  "  Being  a  reasonable  time  ;  not  trenching  on  the  law 
against  perpetuities,"  and  the  note  thus  inserted  in  Sheppard's  Touch- 
stone has  no  doubt  been  copied  into  a  good  many  other  text-books. 
But  there  has  been  no  judicial  decision  to  that  effect ;  and  it  is  a  very 
curious  thing  that,  although  Littleton's  book  is  more  than  400  years 
old,  and  although  Lord  Coke  died  250  3'ears  ago,  there  is  not  a  single 
udicial  decision  to  be  found  in  the  books  showing  that  a  limitation  as 
to  time  added  to  such  a  condition  makes  it  a  valid  condition.  I  per- 
fectly admit  that  although  there  has  been  no  such  judicial  decision,  yet 
if  I  could  find  that  this  had  been  an  accepted  dictum  of  law,  and  that  it 
was  likely  to  have  aflfected  divers  contracts  and  dealings  between  man 
and  man,  and  that  by  not  following  it  I  should  be  disturbing  anj'thing 
which  had  been  done  in  former  ttoies  over  and  over  again  on  the  faith 
of  the  dictum,  I  should  feel  m3'self  bound  bj'  it  and  I  should  decline  to 
decide  in  opposition  to  it.  I  hold  most  strongly  that  what  the  present 
Master  of  the  Rolls  (then  Brett,  L.  J.)  said  in  Lohre  v.  Aitchison,  3 
Q.  B.  D.  558,  561,  in  regard  to  policies  of  insurance,  ought  to  be  ap- 
plied to  all  doctrines  afl!ecting  conveyances.  He  said:  "  The  dispute 
thus  raised  is  one  with  regard  to  the  mode  of  ascertaining  the  amount  of 
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a  loss  under  a  policy  in  ordinary  form,  and  of  adjusting  that  amount 
wlien  ascertained.  Such  disputes  have  for  a  long  period  been  deter- 
mined according  to  recognized  rules.  As  many  of  the  arguments  pre- 
sented to  us  seemed  to  trench  violentlj-  on  several  of  those  rules,  it 
appears  to  us  advisable  to  state  our  view  of  the  binding  force  of  those 
rules,  and  the  reasons  why  they  have  a  binding  and  exclusive  force. 
They  are  rules  which  originated  either  in  decisions  of  the  courts  upon 
the  construction  or  on  the  mode  of  applying  the  policy,  or  in  customs 
proved  before  the  courts  so  clearly  or  so  often  as  to  have  been  long 
recognized  by  the  courts  without  further  proof.  Since  those  decisions 
and  the  recognition  of  those  customs,  merchants  and  underwriters  have 
for  manj'  3cars  continued  to  enter  into  policies  in  the  same  form. 
According  to  ordinary  principle,  then,  the  later  policies  must  be  held  to 
have  been  entered  into  upon  the  basis  of  those  decisions  and  customs. 
If  so,  the  rules  determined  by  those  decisions  and  customs  are  part  of 
the  contract.  And  though  a  court  now  might  differ  from  the  correct- 
ness of  the  rules  as  originally  laid  down,  it  must  3et  now  act  upon  those 
rules  as  i)arls  of  the  contract,  or  as  agreed  modes  of  carrying  it  out.'' 
I  think  it  would  be  exceedingly  mischievous  to  attempt  to  alter  any  rule 
which  had  been  adopted  and  acquiesced  in  for  more  than  a  century. 
But  in  the  present  case  I  am  bound  to  say  that  I  cannot  imagine  that 
this  supposed  rule  has  ever  been  acted  upon,  because,  to  begin  with,  it 
is  so  vague  that  T  am  perfectly  certain  that  no  counsel  capable  of  advis- 
ing a  client  would  have  advised  his  client  to  act  upon  it  without  better 
information  than  we  possess  at  present  as  to  what  the  rule  means. 
What  is  the  meaning  of  "  a  reasonable  time  "  ?  Does  it  extend,  as  Mr. 
Preston  thinks,  to  a  time  so  long  that  it  does  not  trench  on  the  law 
against  perpetuities?  Does  it  simplj'  extend  to  the  life  of  the  indi- 
vidual himself,  or  to  the  life  of  some  other  person,  or  is  it  to  be  ap- 
plied in  different  cases  according  to  the  circumstances  of  each  case  ?  Is 
each  judge  before  whom  the  question  comes  to  decide  whether  the  time 
mentioned  in  the  particular  condition  is  a  reasonable  time,  or  is  it  to 
depend  upon  some  other  unknown  quantity  which  this  court  has  yet  to 
decide  ?  I  find  that  the  original  rule  which  saj's  that  you  cannot  annex 
io  a  gift  in  fee  simple  a  condition  which  is  repugnant  to  that  gift  is  a 
plain  and  intelligible  rule.  So  far  as  I  can  find  that  any  exception  to 
the  rule  has  been  laid  down  and  judicially  decided,  I  am  bound  bj-  that 
exception.  But  1  will  not  add  other  exceptions  for  which  I  can  find  no 
authority,  and  the  addition  of  which,  to  mj-  mind,  will  only  introduce 
uncertaintj' and  confusion  into  the  law  which  we  have  to  administer.  I 
must  therefore,  as  regards  the  conditiJn  which  relates  to  selling,  declare 
that  it  is  void. 

I  have  now  to  deal  with  the  condition  as  to  leasing.  It  is  agreed  that 
the  real  leasing  value  of  both  the  properties  was  f  100  per  annum.  I 
will  assume  in  favor  of  the  condition  that  it  does  not  enable  the  widow 
to  require  an  indefinite  lease,  I  mean  a  lease  for  999  years  or  for  a  verj' 
long  period,  but  that  the  utmost  she  could  require  would  be  a  lease  for- 
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the  period  of  her  own  life.  I  think,  nevertheless,,  that  the  same  princi- 
ple applies  to  the  power  of  leasing  as  to  the  power  of  sale,  and  for  the 
reasons  before  given,  because  the  power  to  lease  is  just  as  much  an 
incident  to  an  estate  in  fee  simple  as  the  power  to  sell ;  and  inasmuch 
as  the  restriction  amounts  to  this,  that  tlie  widow  is  to  have  a  lease  at 
one-fourth  of  the  real  rent,  I  think  that  it  is  an  absolute  restriction  in  the 
one  case  upon  leasing  for  more  than  three  years,  and  is  void.  The  con- 
dition as  to  leasing  the  other  property  is  practically  the  same,  and  is 
void  for  the  same  reason.  I  must,  therefore,  answer  the  questions 
by  saying  that  both  the  restriction  upon  the  power  of  seUing  and  the 
restriction  upon  the  power  of  leading  are  invalid. 


IN  RE  DUGDALE. 

Chancery  Division.     1888. 

[Reported  38  Ch.  D.  176.] 

Elizabeth  Dugdale,  who  died  in  1866,  by  her  will  dated  in  1865, 
devised  and  appointed  certain  real  and  personal  estate  "  upon  trust  for 
my  third  son,  James  Boardman,  his  heirs  and  assigns ;  but  if  my  said 
son,  James  Boardman,  should  do,  execute,  commit  or  suffer  any  act, 
deed  or  thing  whatsoever  whereby  or  by  reason  or  in  consequence 
whereof,  or  if  by  operation  of  law,  he  would  be  deprived  of  the  per- 
sonal beneficial  enjoyment  of  the  said  premises  in  his  hfetime,  then 
and  in  such  case  the  trust  hereinbefore  contained  for  the  benefit  of  my 
said  son,  James  Boardman,  shall  absolutely  cease  and  determine,  and 
the  estates,  hereditaments,  mone3'  and  premises  hereinbefore  limited  in 
trust  for  him,  and  also  any  and  every  other  share  of  property,  real  and 
personal,  which  maj'  survive  or  accrue  to  him  under  the  trusts  of  this 
my  will,  and  whereof,  bj'  reason  or  in  consequence  of  any  such  act, 
deed  or  thing  as  aforesaid,  or  bj-  opei-ation  of  law,  he  would  be  de- 
prived in  his  lifetime  of  the  personal  beneficial  enjoyment,  shall  go  and 
be  held  in  trust "  for  his  wife,  or,  if  no  wife  then  living,  for  his  children 
equally,  their  heirs,  executors,  administrators,  and  assigns,  and  if  there 
should  not  be  any  wife  or  child  living,  then,  during  so  much  of  his  life 
as  there  should  be  a  want  of  any  such  wife  or  child,  the  rents  and  in- 
come should  be  accumulated  for  the  benefit  of  anj'  future  wife  or  chil- 
dren, and  so  much  as  could  not  legally  be  accumulated  should  be  paid 
to  the  persons  who  under  the  trust  thereinafter  declared  would  be  en- 
titled thereto  if  James  Boardman  was  not  living ;  "  and  if  he  shall  die 
without  leaving  any  issue  of  his  body  him  surviving,  the  estates,  here- 
ditaments, money  and  premises  hereinbefore  limited  in  trust  for  him, 
with  any  and  every  such  surviving  or  accruing  share  as  aforesaid,  shall 
go  and  be  held  in  trust  for "  such  of  the  testatrix's  other  issue  as  he 
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should  by  deed  or  will  appoint,  and  in  default,  in  trust  for  her  other 
children  equallj-,  their  respective  heirs,  executors,  administrators,  and 
assigns  ;  and  the  testatrix  declared  that  each  of  her  sons  should  during 
the  continuance  of  the  trust  thereinbefore  contained  for  his  benefit  re- 
spectivelj'  have  the  letting  and  full  management  of  the  hereditaments 
limited  in  trust  for  him  without  the  intervention  of  the  trustees. 

The  will  had  previously  contained  similar  provisions  for  two  other 
sons  of  the  testatrix. 

James  Boardman  Dugdale  survived  his  mother,  and  was  a  bachelor. 
This  was  an  originating  summons  taken  out  by  him  against  the  tes- 
tatrix's other  children  or  their  representatives,  and  the  trustees  of  the 
will,  claiming  a  declaration  that  he  was  entitled  absolutely-  to  the  prop- 
erty devised  and  appointed  to  him,  upon  the  ground  that  the  executory 
devise  over  was  repugnant  and  void. 

Farwell,  for  the  plaintiff. 

A.  J.  Chitty,  for  the  defendants. 

Kat,  J.  (after  reading  the  gift,  continued)  :  — 

James  Boardman  Dugdale  claims  this  property  upon  the  ground  that 
the  executory  devise  which  I  have  read  is  repugnant  and  void. 

There  is  no  doubt  that  a  condition  against  alienation  is  void  :  Co. 
Lit.  223  a. 

The  difference  between  a  condition,  properly  so  called,  and  a  condi- 
tional limitation  or  an  executory  devise  is  that,  in  the  case  of  a  condi- 
tion, the  estate  is  to  revert  to  the  grantor  or  his  heirs ;  in  the  other 
cases  it  is  limited  over  to  other  persons.  But  even  in  the  case  of  a 
condition  the  power  of  alienation  maj'  be  restricted,  though  it  cannot 
be  entirelj- taken  away.  For  example,  a  condition  not  to  alien  "to 
such  an  one,  naming  his  name,  or  to  anj'  of  his  heirs,  or  of  the  issues 
of  such  a  one,  &c.,  or  the  like,  which  conditions  do  not  take  awaj-  all 
powers  of  alienation  from  the  feoffee,  &c.,  then  such  condition  is  good." 
Lit.,  sect.  361. 

It  has  been  said  that  a  total  restriction  of  alienation  for  a  limited 
time  may  be  good.  During  the  argument  in  Churchill  v.  Marks,  1 
Coll.  441,  445,  an  eminent  conveyancer,  in  answer  to  a  question  put 
to  him  by  the  court,  stated  his  opinion  to  be,  that  a  gift  to  A.  in  fee, 
with  a  proviso  that  if  A.  aliens  in  B.'s  lifetime  the  estate  shall  shift  to 
B.,  is  valid.  ' 

Such  a  limitation  might  not  deprive  A.  altogether  of  the  power  of 
alienation,  because  he  might  outlive  B.,  and  after  B.'s  death  his  power 
of  alienation  would  not  be  interfered  with.  But  it  is  to  be  observed 
that  there  is  no  decision  to  tliis  effect,  and  the  late  Mr.  Waley  in  a  note, 
p.  88,  of  the  2d  edition  (p  111,  3d  edition),  3d  vol.  of  Davidson's  Con- 
vej'ancing,  to  which  my  attention  has  been  called,  states  his  opinion 
that  this  doctrine  is  doubtful. 

In  In  re  Macleay,  Law.  Rep.  20  Eq.  186,  there  was  a  devise  of  real 
estate  to  one  in  fee  "  on  the  condition  that  he  never  sells  it  out  of  the 
family."     This  was  held  to  be  a  good  condition  by  Sir  G.  Jessel,  M.R., 
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it  being  a  limited  restriction  on  alienation.  Tiie  decision  was  dis- 
sented from  l)y  the  late  Mr.  Justice  Pearson  in  In  re  Mosher,  26  Ch.  D. 
801,  where  the  devise  was  to  the  testator's  son  in  fee,  witli  a  proviso 
that  if  the  son,  his  heirs  or  devisees  should  desire  to  sell  the  same,  or 
anj-  part  thereof,  in  the  lifetime  of  the  testator's  wife,  she  should  have 
the  option  to  purchase  at  £3000  for  the  whole,  and  at  a  proportionate 
price  for  any  part.  £3000  was  much  less  than  the  value  of  the  estate ; 
and  it  was  held  that  the  proviso  amounted  to  an  absolute  restraint  on 
alienation,  and  was  therefore  void,  although  the  restriction  was  limited 
to  the  life  of  the  testator's  widow. 

It  is  clearly  settled  that  a  gift  over  upon  an  attempt  to  alien  an 
absolute  interest  previously  given  is  as  void  as  a  condition.  This  is 
shown  hy  the  cases  of  Bradley  v.  JPeixoto,  3  Ves.  324  ;  Ross  v.  Hoss, 
1  Jac.  &  W.  154 ;  Holmes  v.  Godson,  8  D.  M.  &  G.  152,  in  whicTi 
Lord  Justice  Turner  stated  that  the  law  is  the  same  both  as  to  gifts  of 
real  and  personal  estate ;  and  Shaw  v.  Ford,  7  Ch.  D.  669. 

In  Fearne's  Contingent  Eemainders,  10th  ed.  pp.  12,  15,  the  differ- 
ence between  a  conditional  limitation  or  executory  devise  and  a  con- 
tingent remainder  is  discussed,  the  illustration  given  being  that  a 
limitation  to  the  use  of  A.  and  his  heirs  till  C.  returns  from  Rome,  and 
after  the  return  of  C,  to  the  use  of  B.  in  fee,  is,  in  a  deed,  a  conditional 
limitation,  in  a  will,  an  executory  devise.     But  a  limitation  to  the  use  of 

A.  until  C.  returns  from  Rome,  and  after  the  return  of  C.  to  the  use 
of  B.  in  fee,  is  a  contingent  remainder  to  B.,  the  whole  fee  not  being 
limited  to  the  use  of  A.  as  in  the  former  case,  but  only  a  particular 
estate  to  endure  till  the  return  of  C,  which  being  an  uncertain  period 
such  particular  estate  is  a  freehold,  and  consequentlj'  the  limitation  to 

B.  and  his  heirs  is  a  contingent  remainder. 

In  the  same  work  (Ibid.,  p.  15)  it  is  said  that  limitations  defeating  a 
portion  of  an  estate  previously  given  "  are  properlj'  termed  conditional 
limitations,  to  distinguish  them  on  the  one  hand  from  conditions,  of 
which  only  the  grantor  or  his  heirs  can  take  advantage,  and  on  the 
other  from  remainders,  in  the  strict  and  proper  sense  of  the  word  as 
above  defined :  and  though  these  conditional  limitations  are  not  valid 
in  conveyances  at  common  law,  yet,  within  certain  limits,  they  are 
good  in  wills  and  conveyances  to  uses." 

In  accordance  with  the  doctrine  as  thus  stated  by  Fearne  there  are 
a  series  of  decisions,  of  which  Brandon  v.  Jtohinson,  18  Ves.  429  ; 
Webb  V.  Grace,  2  Ph.  701 ;  Rochford  v.  Hackman,  9  Hare,  475  ;  and 
Juel  V.  Mills,  3  K.  &  J.  458,  are  examples,  which  decide  that  if  real  or 
personal  estate  be  given  to  A.  for  life,  with  remainder  to  B.  absolutely, 
with  a  proviso  that,  if  A.  should  attempt  to  assign,  his  life  estate  should 
cease,  such  a  proviso  is  read  as  a  limitation  to  A.  during  his  life  or 
until  he  should  attempt  to  assign,  and  upon  that  event,  or  after  his 
death,  over,  and  such  a  limitation  is  held  to  be  valid. 

The  result  is  that  a  limitation,  by  way  of  use  or  in  a  will,  to  A.  until 
he  attempt  to  alien,  and  on  that  event  to  B.  and  his  heirs,  is  valid,  A. 
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taking  an  estate  of  freehold  which  only  endures  by  the  terms  of  the 
limitation  until  the  attempted  alienation,  and  B.  taking  a  contingent 
remainder.  But  a  limitation  to  A.  "  and  his  heirs,"  but  if  he  attempt 
to  alien,  to  B.  in  fee,  is  an  invalid  gift  over.  So  also  where  the  limita- 
tion is  to  A.  "  and  his  heirs"  until  he  attempt  to  alien,  and  thereupon 
to  B.  and  his  heirs.  This  is  as  clearly  a  conditional  limitation  as  the 
other,  because  a  fee  simple  endures  forever,  and  any  attempt  to  cut  it 
down  must  be  a  defeasance. 

The  general  law  is  that  a  defeasance,  either  by  condition  or  by  con- 
ditional  limitation  or  executory  devise,  cannot  be  well  limited  to  take 
effect  in  derogation,  not  merely  of  the  right  of  alienation,  but  of  any 
of  the  natural  incidents  of  the  estate  which  it  is  intended  to  divest. 
Instances  of  this  are  given  in  Sir  Anthony  Mildmay's  Case,  6  Rep. 
41  a,  where  the  law  is  stated  thus :  "  If  a  man  makes  gift  in  tail  on 
condition  that  the  donee  shall  not  commit  waste,  or  that  his  wife  shall 
not  be  endowed,  or  that  the  husband  of  a  woman  tenant  in  tail  after 
issue  shall  not  be  tenant  by  the  curtesy,  or  that  tenant  in  tail  shall  not 
suffer  a  common  recovery,  these  conditions  are  repugnant  and  against 
law,  because  bj-  the  gift  in  tail,  he  tacitly  enables  him  to  commit  waste, 
that  his  wife  shall  be  endowed,  and  to  suffer  a  common  recovery.  And 
therefore  it  is  repugnant  to  restrain  it  by  condition,  for  that  would  be 
to  give  a  power,  and  to  restrain  the  same  power  in  one  and  the  same 
deed." 

As  I  have  shown,  a  conditional  limitation  or  executory-  devise  is  sub- 
ject to  the  same  rule. 

The  events  upon  which  the  executory  devise  in  this  case  is  to  take 
effect  seem  to  be,  (1)  alienation,  and  (2)  bankruptcy',  or  judgment  and 
execution.  The  alienation  contemplated  is  any  alienation  whatever  by 
the  devisee,  not  limited  in  any  waj'.  This  is  clearl}-  invalid.  With 
respect  to  the  other  event,  bankruptcy  or  judgment  and  execution  effect 
an  involuntary  alienation.  Can  a  fee  simple  estate  be  divested  by  an 
executory  devise  on  that  event  ?  The  liability  of  the  estate  to  be  at- 
tached by  creditors  on  a  bankruptc3'  or  judgment  is  an  incident  of  the 
estate,  and  no  attempt  to  deprive  it  of  that  incident  hy  direct  prohibi- 
tion would  be  valid.  If  a  testator,  after  giving  an  estate  in  fee-simple 
to  A.,  were  to  declare  that  such  estate  should  not  be  subject  to  the 
bankruptcy  laws,  that  would  clearly  be  inoperative.  I  apprehend  that 
this  is  the  test.  An  incident  of  the  estate  given  which  cannot  be  di- 
rectly taken  awaj-  or  prevented  by  the  donor  cannot  be  taken  away 
indirectlj-  b}-  a  condition  which  would  cause  the  estate  to  revert  to  the 
donor,  or  by  a  conditional  limitation  or  executory  devise  which  would 
cause  it  to  shift  to  another  person.  This  agrees  with  the  decision  of 
Mr.  Justice  Chitty  in  In  re  Machu,  21  Ch.  D.  838.  The  words  "  con- 
ditional limitation  "  seem  to  be  used  in  that  case  not  in  the  sense  in 
which  Fearne  and  Butler  employ  them,  but  rather  to  describe  an  estate 
upon  which  a  contingent  remainder  might  be  limited.  According  to 
the  illustrations  which  I  have  given  from  the  definition  by  Fearne,  the 
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limitation  in  In  re  Machit,  would  be,  in  a  deed,  a  conditional  limitation 
defeating  a  fee  simple,  and  in  a  will  an  executory  devise. 

1  am  of  opinion  for  the  foregoing  reasons  that  the  executory  devise 
in  this  case  is  invalid  as  repugnant. 

It  was  attempted  to  distinguish  one  portion  of  it,  namelj',  that  which 
begins  with  the  words  "  and  if  he  shall  die  without  leaving  issue  of  his 
body  him  surviving,"  and  it  was  argued  that  this  gift  over  must  be 
valid.  But  I  am  of  opinion  that  this  is  only  a  portion  of  the  limitations 
which  are  intended  to  take  effect  upon  the  forfeiture  by  alienation  or 
bankruptcj',  &c.,  and  not  otherwise. 

The  original  devise  is  in  trust  for  the  plaintiff,  his  heirs  and  assigns. 
The  intention  to  defeat  this  must  be  as  clearly  expressecf  as  the  gift, 
and  if  the  last  point  were  more  doubtful  than  I  think  it  is,  the  plaintiff 
ought  to  have  the  benefit  of  the  doubt. 

It  is  consistent  with  the  practice  of  the  court,  as  recognized  in  Lady 
Lanfjdale  v.  Briggs^  8  D.  M.  &  G.  391,  that  the  plaintiff  should  have 
a  declaration  as  to  the  nature  of  his  interest  and  the  validity  of  the 
gift  over. 

I  must  declare  that  he  is  entitled  to  an  equitable  estate  in  fee  simple 
in  the  real  property  and  to  an  absolute  interest  in  the  personalty  given 
to  him,  and  that  the  attempted  executory  gift  over  is  void. 


JACKSON  V.  ROBINS. 
New  York  Court  op  Errors.     1819. 

[Reported  16  Johns.  537.] 

The  Chancellor  [Kent].'  This  is  an  action  of  ejectment  brought 
b}',  or  on  behalf  of  Catharine  Neilson,  formerl3'  Catharine  Duer,  and  one 
of  the  daughters  of  Lord  Stirling, 

It  appears,  by  the  special  verdict,  that  Lord  Stirling  was,  on  the  1st 
of  January-,  1771,  seised  in  fee,  of  a  tract  of  3,000  acres  of  land  in 
Wallkill,  in  the  now  county  of  Orange,  and  of  which  the  premises  in 
question  are  a  part.  That  in  that  j'ear,  Ann  Waddell  recovered  a 
judgment  against  him,  for  £7,790  of  debt,  and  which  judgment,  upon 
the  death  of  Ann  Waddell,  was  revived  by  scire  facias,  in  1775.  That 
Lord  Stirling  died  in  1783  ;  and.  in  1788,  the  executors  of  Ann  Wad- 
dell, undertook  to  revive  and  enforce  the  judgment  against  the  repre- 
sentatives of  Lord  Stirhng.  A  scire  facias  was,  accordingly,  sued  out 
of  the  Supreme  Court  in  that  year,  directed  to  the  sheriff  of  New  York, 
and  commanding  him  to  give  notice  to  the  heirs  of  Lord  Stirling,  and 
to  the  tenants  of  the  lands  in  his  bailiwick,  which  were  bound  by  the 
judgment,  to  show  cause,  if  any  they  had,  why  the  debt  should  not  be 
\.  The  facts  are  stated  in  the  ojiinion  of  the  Chancellor. 
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levied  on  those  lands.  To  this  writ  of  scire  facias  the  sheriff  returned, 
that  he  had  made  known  to  Mary  Watts  and  Catharine  Duer,  who  were 
daughters  and  heiresses  of  Lord  Stirling,  to  appear  in  the  Supreme 
Court,  and  show  cause,  if  anj',  why  the  debt  should  not  be  levied  on 
those  lands.  The  sheriff  further  returned,  that  there  were  no  other 
heirs  of  Lord  Stirling,  nor  any  other  tenants,  or  any  lands  in  his  baili- 
wick, bound  by  the  judgment.  The  heirs  did  not  appear  according  to 
the  summons,  but  made  default,  and  judgment  was  thereupon  awarded, 
that  the  executors  of  Waddell  should  have  execution  against  those 
heirs  of  the  lands  which  were  of  Lord  Stirling,  in  1771,  and  in  their 
hands  and  possession.  In  the  same  j'ear,  execution  issued  upon  the 
judgment  so  revived,  to  the  sheriff  of  Ulster,  commanding  him  to  levy 
the  debt  and  costs  of  the  lands  in  his  bailiwick,  whereof  Lord  Stirling 
was  seised  in  1771,  and  in  the  hands  and  possession  of  those  heirs. 
The  sheriff  stated,  that  he  had  seized  certain  lands  which  were  of  Lord 
Stirling,  and  of  which  he  was  seised  in  1771,  in  the  hands  and  posses- 
sion of  those  heirs,  and  sold  them  to  John  Taj'lor.  The  premises  in 
question  wei-e  part  of  the  lands  so  seized  and  sold,  and  John  Taylor,  * 
in  1794,  conveyed  them  to  Samuel  Harlow,  who  entered  into  posses- 
sion, and  in  1795,  sold  them  to  the  father  of  the  present  defendant, 
who  continued  in  possession  from  1795  to  1814,  when  he  died,  and  the 
estate  descended  to  the  defendant,  as  his  son  and  heir  at  law. 

From  this  state  of  facts,  it  appears  that  here  has  been  an  actual  bona 
fide  possession,  under  the  sheriff's  deed,  of  25  years,  and  it  is  31  years 
since  Catharine  Duer  was  personally  summoned,  as  one  of  the  heirs  of 
Lord  Stirling,  to  show  cause  wh}-  the  judgment  debt  against  Lord  Stir- 
ling should  not  be  levied.  The  defence  set  up  against  this  action  is 
twofold,  and  consists,  1.  Of  a  title  under  the  sheriff's  deed:  2.  Of  a 
legal  protection  under  the  Statute  of  Limitations.  If  this  defence  should 
prove  ineffectual,  then  the  lessor  of  the  plaintiff,  Catharine  Neilson,  as 
one  of  the  daughters  and  heirs  of  Lord  Stirling,  would  be  entitled  to 
an  undivided  moiety  of  the  premises.  But  she  sets  up  a  claim  to  the 
whole  land,  not  as  heir,  but  as  devisee  under  her  father.  Lord  Stirling, 
by  his  will,  devised  "  all  his  real  and  personal  estate,  whatsoever,  unto 
his  wife  Sarah,  to  hold  the  same  to  her,  her  executors,  administrators 
and  assigns ;  but  in  case  of  her  death,  without  giving,  devising,  and 
bequeathing  by  will,  or  otherwise  selling  or  assigning  the  said  estate, 
or  anj'  part  thereof,  then  he  devised  all  such  estate,  or  all  such  parts 
thereof  as  should  so  remain  unsold,  undevised  or  unbequeathed,  unto 
his  daughter  Catharine  Duer,  to  hold  the  same  to  her,  her  executors, 
administrators  and  assigns."  The  claim,  however,  whether  as  heiress, 
or  as  devisee,  is  still  under  Lord  Stirling,  and  subject  to  the  judgment 
of  Ann  Waddell.  In  whatever  shape  Catharine  Duer,  now  Catharine 
Neilson,  may  put  forward  her  claim,  she  still  is  the  very  person  who 
was  personally  summoned  in  1788,  to  show  cause  why  that  judgment 
should  not  be  IcA'ied,  and  who,  by  her  silence  and  default,  admitted  she 
had  nothing  to  say. 
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None  of  the  facts  iii  the  case,  are  the  subject  of  dispute.  The  exis- 
tence and  validity  of  the  judgment  debt,  at  the  time  of  the  scire  facias, 
and  of  the  sheriffs  sale,  is  not  questioned.  That  the  premises  were 
owned  by  Lord  Stirling,  in  1771,  and  legally  bound  by  the  judgment, 
is  not  denied :  that  they  were  unoccupied  in  1788,  and  that  there  was 
no  actual  tenant  upon  the  land  to  summon,  is  granted.  Neither  the 
original  judgment,  nor  the  judgment  upon  the  scire  facias,  nor  the 
execution  thereon,  have  ever  been  impeached,  either  by  a  writ  of  error, 
or  by  application  to  the  Supreme  Court,  on  the  ground  of  irregularity. 
They  all  stand,  to  this  moment,  and  after  a  lapse  of  upwards  of  thirty 
j-ears,  as  valid  proceedings,  upon  record.  The  defence,  therefore,  in 
any  view  of  the  case,  is  very  imposing :  and  if,  in  the  face  of  all  these 
facts,  the  claim  of  the  heir  or  devisee  could  be  sustained  in  an  action 
of  ejectment,  against  the  present  defendant,  I  should  apprehend  that  it 
would  communicate  a  very  injurious  insecurity  to  title  under  judgment 
and  execution. 

1.  The  first  point  to  be  considered  is,  whether  the  defendant  has  not 
a  good  title  under  the  sherifl"s  deed. 

[This  part  of  the  opinion  is  omitted.  The  learned  Chancellor  was 
of  opinion  that  the  defendant  had  a  good  title  under  the  sheriffs  deed.] 

If  I  am  correct  on  this  branch  of  the  defence,  it  would  be  unneces- 
sary to  go  farther.  The  judgment  of  the  Supreme  Court  must  be 
affirmed.  But,  perBaps,  my  opinion  may  not  meet  with  the  entire  con- 
currence of  the  court,  on  this  point ;  and  as  the  other  head  of  the  de- 
fence arising  upon  the  Statute  of  Limitations,  occupied  the  largest  and 
most  intricate  part  of  the  argument  of  the  counsel,  I  should  not  feel 
satisfied  with  myself,  if  I  did  not  pay  some  attention  to  so  learned  a 
discussion. 

If  Lady  Stirling  took  an  estate  in  fee  under  the  will  of  Lord  Stirling, 
then  at  her  death,  Mrs.  Neilson  would  have  been  entitled,  as  one  of  her 
heirs,  to  an  equal  undivided  moietj-  of  all  her  interest  in  the  premises. 
But  if  Ladj'  Stirling  took  a  fee,  then  an  adverse  possession  commenced 
when  Harlow  entered  into  possession  under  John  Taylor,  in  1 794,  and 
the  Statute  of  Limitations  began  to  run  against  her,  for  she  was  then 
under  no  disability.  "When  the  Statute  once  begins  to  run,  it  continues 
to  run  until  the  twenty  years  have  expired,  and,  therefore,  not  only 
Lady  Stirling,  but  all  who  claim  under  her  b}'  will  or  by  inheritance, 
were  bound  in  1814,  and  before  the  commencement  of  this  suit.  The 
question,  therefore,  as  to  what  estate  Lady  Stirling  took  under  the  will, 
becomes  material  only  by  its  influence  upon  this  other  question  of  the 
Statute  of  Limitations ;  and  it  was  quite  entertaining  to  see  how  indus- 
triousl}-  and  profoundl}'  the  counsel  were  obliged  to  labor  upon  the  one 
question  merety  to  bring  it  to  bear  upon  the  other. 

This  question  is  also  supposed  to  have  been  decided  by  this  court  in 
the  former  cause  oi  Jackson  v.  Delancy,  13  Johns.  537.  But,  I  appre- 
hend, that  the  decision  of  this  court  in  that  case  does  not  rest  at  all  upon 
this  point,  and  I  barely  mentioned  in  the  opinion  which  I  then  delivered, 
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that  Lady  Stirling  did  take  a  fee  under  Lord  Stirling's  will,  and  that  the 
devise  over  to  his  daughter  Catharine  Duer  was  not  a  good  limitation  by 
way  of  executory  devise.  I  relied  for  this  upon  the  decision  of  the  Su- 
preme Court  in  Jackson  v.  £uU,  10  Johns.  Rep.  19,  and  observed,  that 
nothing  had  been  urged  to  show  why  that  decision  was  not  to  be  re- 
garded as  correct.  It  is  thdit  decision,  then,  and  not  the  one  in  this 
court,  wliich  I  think  governs  this  question.  If  that  decision  be  sound, 
then,  according  to  the  principle  of  it,  Lad^'  Stirling  did  take  an  estate 
in  fee ;  and,  notwithstanding  all  that  has  been  said  or  suggested  to  the 
contrary  in  the  court  below  {vide  15  Johns.  Rep.  171,  172),  I  am 
obliged  still  to  be  of  the  opinion,  that  it  was  a  well-founded  decision. 

Suffer  me,  for  one  moment,  to  re-examine  its  foundations.  Hedit 
labor  actus  in  orbem. 

The  testator,  in  that  case,  devised  to  his  son  Moses,  and  to  his  heirs 
and  assigns  forever,  a  lot  of  land,  and  then  added,  that  in  case  his  son 
should  die  without  lawful  issue,  the  property-  he  died  possessed  of,  he 
gave  to  his  son  Young.  Moses,  the  son,  did  die  in  possession  of  the 
propertj',  and  without  lawful  issue,  but  he  devised  it  bj-  will,  to  his  wife 
and  others,  under  whom  the  plaintiff  claimed,  in  opposition  to  the  de- 
vise over  to  the  other  son. 

The  counsel  for  the  plaintiff,  contended,  that  the  limitation  over  by 
waj-  of  executory  devise,  was  void,  because  repugnant  to  the  absolute 
power  of  disposal  given  by  the  will  to  Moses,  who  was  thereby  enabled 
to  defeat  it.  The  court  unanimously  acceded  to  that  principle,  and 
cited  authorities  in  support  of  it,  and  gave  judgment  for  the  plaintiff. 

The  first  case  that  the  court  then  relied  upon,  was  that  of  The  Attor- 
ney-General V.  JTall,  Fitzg.  314,  decided  in  1731  bj'  Lord  Chancellor 
King,  assisted  by  the  Master  of  the  Rolls  and  Chief  Baron  Reynolds. 
Hall,  the  testator,  owning  real  and  personal  estate,  gave  it,  by  will,  to 
his  son,  and  to  the  heirs  of  his  body,  and  if  he  should  die,  leaving  no 
heirs,  then  he  gave  so  much  of  the  real  and  personal  estate  as  his  son 
should  be  possessed  of  at  his  death,  to  the  Goldsmiths'  Compan}'  at 
London,  for  charitable  purposes.  A  limitation  over  for  such  a  purpose 
had  strong  claims  upon  the  protection  of  a  court  of  chancery,  and  I 
hope  that  I  maj-  be  excused  for  making,  as  a  passing  remark,  that  the 
will  awakens  interesting  associations  from  another  circumstance,  which 
is,  that  Sir  Isaac  Newton  was  one  of  the  executors.  The  son  alienated 
the  real  estate  bj-  a  common  recovery,  and  bequeathed  the  personal 
estate  by  will  to  his  wife,  and  died  without  issue.  The  question  arose 
.  between  the  wife,  claiming  under  the  will,  and  the  Goldsmiths'  Com- 
pany claiming  %  virtue  of  the  limitation  over  on  the  event  of  the  son 
dying  without  issue.  The  case  was  fully  and  ably  argued,  and  there 
was  no  distinction  made  between  the  real  and  the  personal  estate,  as 
to  the  validitj'  of  the  limitation  over.  The  court  were  unanimously  of 
the  opinion,  that  the  Goldsmiths'  Company  had  no  valid  claim,  and  that 
the  limitation  over  was  void,  because  the  absolute  ownership  had  been 
given  to  the  son  ;  for  the  property  was  given  to  him  and  the  heirs  of 
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his  body,  and  the  companj'  were  to  have  no  more  than  he  should  leave 
unspent,  and,  therefore,  he  had  a  power  to  dispose  of  the  whole.  The 
words  that  gave  him  an  estate  tail  in  the  land,  gave  him  the  entire 
property'  in  the  personal  estate,  and  nothing  remained  to  be  given  over 
by  the  testator. 

The  point  of  that  case  then  was,  that  where  an  estate  is  given  to  a 
man,  and  the  heirs  of  his  body,  with  a  power  of  disposal,  at  his  own 
will  and  pleasure,  it  carries  with  it  an  absolute  ownership,  repugnant  to 
any  limitation  over,  and  destructive  of  it.  The  court  did  not  make 
an}'  distinction  between  the  real  and  personal  estate,  and  sa}-,  that  the 
limitation  over  was  good  as  to  the  one,  and  void  as  to  the  other.  They 
said,  generally,  that  the  limitation  over  in  the  will  was  void,  because 
the  testator  gave  the  son  an  unqualified  power  to  spend  the  whole. 

The  other  case  that  the  court  relied  on  in  Jackson  v.  Hull,  was 
Ide  V.  Ide,  o  Mass.  Rep.  500,  decided  in  the  Supreme  Court  of  Massa- 
chusetts, in  1805.  Thei'e  the  testator  gave  by  will,  to  his  son,  and  to 
his  heirs  and  assigns  forever,  certain  real  and  personal  estate,  and  then 
added,  that  if  the  son  died  without  heirs,  the  estate  which  he  should 
leave  was  to  be  equally  divided  between  two  other  persons.  The  son 
did  die  without  leaving  heirs,  and  the  question  arose  between  those 
claiming  the  real  estate  under  the  hmitation  over,  and  those  claiming 
it  under  a  conveyance  from  the  son.  The  opinion  of  the  court  was  de- 
livered b}'  the  late  Ch.  J.  Parsons,  whose  character,  as  a  lawyer  and  a 
judge,  is  held  in  universal  reverence.  He  cited  and  relied  upon  the 
case  of  The  Attorney- General  v.  JIall,  and  said,  that  "  whenever  it 
is  the  clear  intention  of  the  testator  that  the  devisee  should  have  an 
absolute  propertj'  in  the  estate  devised,  a  limitation  must  be  void,  be- 
cause it  is  inconsistent  with  the  absolute  property  supposed  in  the  first 
devisee.  And  a  right  in  the  first  devisee  to  dispose  of  the  estate  de- 
vised, at  his  pleasure,  and  not  a  mere  power  of  specifying  who  maj' 
talie,  amounts  to  an  unqualified  gift."  He  then  applied  the  rule  to 
the  case  before  him,  and  observed,  that  "  the  absolute  unqualitied 
interest  in  the  estate  devised,  was  given  to  the  son,  which  was  incon- 
sistent with  the  limitation  over,  and,  consequently,  the  limitation  was 
void." 

The  error,  in  the  ease  of  Jackson  v.  JBidl,  said  the  learned  counsel, 
was  in  applying  the  English  case  to  the  real  estate,  when  it  was  appli- 
cable only  to  chattels.  But  the  Supreme  Court  of  Massachusetts  were 
then  in  the  same  error,  for  they  equally  so  applied  it.  "  The  limitation 
over,"  s-iys  Chief  Justice  Parsons,  "  makes  no  distinction  between  the 
real  and  personal  estate,  operating  onlj-  on'  such  part  of  either,  as  the 
first  devisee  should  leave."  In  both  of  those  cases,  the  devise  was  of 
real  and  personal  estate  in  the  same  sentence,  and  the  same  limitation 
over  was  created  as  to  each  ;  and  neither  the  English,  nor  the  Massa- 
chusetts court,  admitted  any  difference  in  the  rule  of  construction,  or  in 
the  operation  of  the  power  of  alienation,  whether  applied  to  the  limita- 
tion of  the  real  or  of  the  personal  estate. 

VOL.  VI.  —  6 
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I  do  not  know  that  either  of  those  two  last  decisions  have  ever  been 
questioned  in  anj'  court,  or  by  anj'  author.  They  were  pronounced  by 
the  highest  judicial  authorities  ;  and  Lord  Hardwicke  (1  Ves.  10)  gives 
his  sanction  to  the  accuracy  of  the  English  case.  £eachcroft  v.  Broome 
4  Term,  441,  decided  in  the  K.  B.  in  1791,  is  in  confirmation  of  the 
doctrine  of  the  prior  case.  That  was  the  case  of  a  devise  to  B.  and  his 
heirs,  and  if  he  die  without  having  settled,  or  otherwise  disposed  of  the 
estate,  or  without  leaving  issue  of  his  body,  then  the  devise  over.  B. 
sold  the  premises  in  fee,  and  died  without  issue,  and  the  question  was, 
whether  the  purchaser  took  an  estate  in  fee,  and  the,K.  B.  held  clearly 
that  he  did.  The  decision  is  entirely  conformable  to  the  doctrine  in  The 
Attorney- General  Y.  Hall,  and  Jde  v.  Me,  and  Jackson  v.  Bull;  but 
a  single  expression  of  Lord  Kenyon  is  seized  upon,  and  great  reliance 
was  placed  upon  it  by  the  counsel  for  the  plaintiff  in  this  cause.  Lord 
Kenyon  said  (and  it  must  have  been  in  loose  conversation  on  the 
bench),  that  if  the  case  had  turned  on  the  question  whether  that  was 
an  estate  tail  in  B.,  he  should  have  thought  it  extremely  clear  that  on 
failure  of  the  first  limitation,  the  second  ought  to  have  taken  effect  as 
an  executory  devise.  Perhaps,  the  meaning  of  Lord  Kenyon  is  not  to 
be  clearly  understood.  It  was  an  observation  not  required  bj'  the  de- 
cision, nor  applicable  to  the  point ;  but  let  it  mean  what  it  maj',  are  we 
to  permit  such  a  loose  remark  to  be  of  any  weight  or  consideration,  in 
opposition  to  the  deliberate  and  solemn  judgments  of  the  courts  ?  It  is 
enough,  I  apprehend,  merely  to  mention  such  a  dictum,  and  then  to 
pass  it  by  in  silence. 

If  we  now  apply  these  cases  to  the  will  of  Lord  Stirling,  we  cannot 
but  be  struck  with  their  perfect  and  controlling  application.  He  does, 
in  the  first  place,  devise  and  bequeath  unto  his  wife  Sarah,  all  his  real 
and  personal  estate  whatsoever,  to  hold  the  same  to  her,  her  executors, 
administrators  and  assigns.  This  was  a  gift  in  fee.  The  word  estate, 
in  a  will,  carries  the  land  and  all  the  testator's  interest  in  it.  It  is 
genus  generalissimum,  said  Lord  Holt,  Countess  of  Bridgwater  v. 
Buhe  of  Bolton,  1  Salk.  236,  and  includes  all  things  real  and  personal. 
The  words  all  his  estate  are,  in  a  will,  descriptive  of  his  fee  ;  and  in  a 
subsequent  case,  Barry  v.  Edgworth,  2  P.  Wms.  523,  the  Master  of 
the  Rolls,  referring  to  this  opinion  of  Holt,  said,  that  the  law  was  then 
settled  on  the  point,  and  that  the  word  estate  comprehended  not  onlj' 
the  thing,  but  the  interest  in  it ;  and  as  it  had  been  agreed  and  settled 
to  convey  a  fee  in  a  will,  it  would  be  dangerous  to  refine  upon  it.  So 
again.  Lord  Mansfield  observed,  Roe  v.  Ha/mey,  5  Burr.  2638,  that  the 
word  estate  in  a  will,  carried  everything,  unless  tied  down  bj'  particular 
expressions.  And  in  a  subsequent  case,  Holdfast  v.  Marten,  1  Term 
Eep.  411,  Mr.  J.  Bailer  said,  that  the  word  estate  was  the  most  generfil 
word  that  could  be  used,  and  words  of  restraint  must  be  added  to  make 
it  carry  less  than  a  fee.  And  lastly  (for  I  will  not  fatigue  m.yself  with 
further  citations  on  the  point) ,  Mr.  J.  Patterson,  of  the  Supreme  Court 
of  the  United  States,  declared,.  3  Cranch,  134,  that  the  word  estate  was 


SECT.  I.]  JACKSON  V.   KOBINS.  83 

the  most  general,  significant,  and  operative  word,  that  can  be  used  in  a 
will ;  and  it  comprehends  both  the  land  and  the  inheritance. 

We  may  saj-,  then,  that  Lord  Stirling,  bj-  the  first  part  of  his  will, 
gave  an  estate  in  fee  to  his  wife.  So  he,  also,  repeated  this  gift  of  a 
fee,  bj'  the  next  clause  in  the  will,  when  he  admits  expressly,  that  she  has 
the  power  and  the  right  to  give,  devise,  and  bequeath,  or  sell  or  assign 
the  estate,  or  any  part  thereof.  This  power,  of  itself,  is  an  attribute  of 
ownership,  and  carries  with  it  a  fee.  Thus,  as  early  as  6  Eliz.,  Dali- 
son's  Rep.  58,  it  was  held  by  the  judges,  that  if  a  man  devises  land  to 
his  wife,  to  dispose  of  and  employ  it  upon  herself  and  her  son,  at  her 
pleasure,  she  takes  a  fee.  So  again.  Lord  Coke  sa3's,  Co,  Lit.  9,  6, 
that  if  a  man  devises  land  to  another,  to  give  and  to  sell ;  this  amounts 
to  a  devise  in  fee ;  for,  in  a  will,  the  word  heirs  is  not  necessary  to 
create  an  estate  of  inheritance.  There  are  man\'  other  cases  to  the 
same  effect,  which  I  need  not  particularly-  mention  (Moor.  57 ;  2  Atk. 
102  ;  2  Johns.  Rep.  391),  and  we  may  la\'it  down  as  an  incontrovertible 
rule,  that  where  an  estate  is  given  to  a  person  generallj',  or  indefinitely, 
with  a  power  of  disposition^  it  carries  a  fee  ;  and  the  onlj-  exception  to 
the  rule  is,  where  the  testator  gives  to  the  first  taker  an  estate  for  life 
only,  bj'  certain  and  express  words,  and  annexes  to  it  a  power  of  dis- 
posal. In  that  particular  and  special  case,  the  devisee  for  life  will  not 
take  an  estate  in  fee,  notwithstanding  the  distinct  and  naked  gift  of  a 
power  of  disposition  of  the  reversion.  This  distinction  is  carefully 
marked  and  settled  in  the  cases.  Tomlinson  v.  Dighton,  1  Salk.  239  ; 
1  P.  Wms.  149,  s.  c.  ;  Crossling  v.  Crossling,  2  Cox,  396  ;  Heid  v. 
Shergold,  1 0  Ves.  370  ;   Goodtitle  v.  Otway,  2  Wils.  6. 

The  question  then  occurs,  was  the  limitation  over  to  Mrs.  Duer  valid, 
after  the  creation  of  such  an  estate  in  fee.  The  words  of  the  will  were, 
that  "  in  case  of  the  death  of  his  wife,  without  giving,  devising,  and 
bequeathing  by  will,  or  otherwise  selling  or  assigning  the  estate,  or  any 
part  thereof,  he  doth  give  and  devise  all  such  estate  as  should  so  remain 
unsold,  undevised,  or  unbequeathed  to  his  daughter,  Lady  Catharine 
Duer,"  &c.  This  limitation  over,  must  be  either  as  a  remainder,  or  as 
an  executoiy  devise,  and  it  is  impossible  that  it  should  be  either,  upon 
any  known  principles  of  law.  No  remainder  can  be  limited  after  an 
estate  in  fee,  and,  therefore,  if  a  devise  be  to  A.  and  his  heirs,  and  if 
he  die  without  heirs,  then  to  B.,  the  remainder  is  repugnant  to  the  estate 
in  fee,  and  void.  Preston  v.  Funnell,  Willes'  Rep.  164 ;  Pells  v. 
Brown,  2d  point,  Cro.  Jac.  590.  Nor  can  the  limitation  over  operate 
by  way  of  executory  devise,  because  the  power  to  dispose  of  the  estate 
by  will  or  deed,  which  Lord  Stirling  gave  to  his  wife,  is  fatal  to  the 
existence  of  that  species  of  interest.  It  is  a  clear  and  settled  rule  of 
law,  that  an  executory  devise  cannot  be  prevented  or  defeated  b^-  any 
alteration  of  the  estate  out  of  which,  or  after  which,  it  is  limited,  or  by 
any  mode  of  conveyance.  It  cannot  be  created,  and  it  cannot  live 
under  such  a  power  in  the  first  taker.  "These  limitations,"  saj-s  Mr. 
J.  Powell,  Scatterwood  v.  Edge,  1  Salk.  229,  "make  estates  unalien- 
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• 
able,  for  every  executory  devise  is  a  perpetuity,  as  far  as  it  goes,  that 
is  to  say,  it  is  an  estate  unalienable,  though  all  mankind  join  in  the 
eonve3-ance."  Vide  also,  2  Fearne,  p.  51,  by  Powell ;  2  Saund.  388, 
d.  note.  We  are  obliged,  therefore,  to  have  recourse  to  the  explicit  and 
settled  doctrine,  in  the  cases  of  Tfie  Attorney  General  v.  Hall,  and  of 
Ide  V.  Me,  and  of  Jackson  v.  J3ull,  and  say,  that  an  absolute  ownfer- 
ship  or  capacity  to  sell,  in  the  first  taker,  and  a  vested  right  by  waj-  of 
executory  devise  in  another,  which  cannot  be  affected  b}'  such  aliena- 
tion, are  perfectly  incompatible  estates,  and  repugnant  to  each  other, 
and  the  latter  is  to  be  rejected  as  void. 

Lord  Stirling  clearly  intended  to  give  his  wife  an  estate  in  fee.  The 
words  amount  to  demonstration  of  that  intention.  If  she  sold  the 
land,  she  was  not  accountable  for  the  proceeds.  She  could  not  be 
chai-geable  with  waste,  and  she  might  mortgage,  or  encumber  the  land, 
for  that  is  included  in  the  right  to  give,  and  sell,  and  assign.  And 
when  he  attempted  to  engraft  an  executory  devise  or  limitation  over, 
upon  a  fee  with  such  an  absolute  power  of  control,  he  did  what  was 
incompatible  with  his  other  and  principal^ intention,  and  which  the 
courts  must,  of  necessity,  reject  as  repugnant  and  void. 

Thei'e  is  not  a  case  to  be  found,  in  which  a  valid  executory  devise 
was  held  to  subsist  under  an  absolute  power  of  alienation  in  the  first 
taker.  I  have  looked  at  the  cases  so  industriously  collected  by  the 
plaintiff's  counsel,  and  there  are  none  of  them  that  reach  this  point. 
All  executory  devises  may  be  said,  in  some  degree,  to  depend  upon  the 
will  or  discretion  of  the  owner  of  the  precedent  estate.  If  a  devi^se  be 
to  A.  in  fee,  but  if  he  die  without  issue  living  at  his  death,  then  over  to 
B.,  it  is  in  his  volition  and  power  (morallj-  speaking),  not  to  marry,  or 
to  marrj',  and  have  issue,  and  so  avoid  the  devise  over.  So,  if  the  lim- 
itation over  be  made  to  depend  upon  the  contingency',  that  the  first 
taker  marry  without  the  consent  of  B.,  or  marry  a  prohibited  person, 
he  maj-,  undoubtedly,  avoid  marrying  without  the  requisite  consent,  or 
avoid  marrjnng  against  the  prohibition,  and  so  defeat  the  limitation. 
But  these  distinctions  have  nothing  to  do  with  the  simplicity  and  good 
sense  of  the  general  rule  we  are  discussing.  The  first  taker,  in  these 
special  cases,  has  not  an  absolute  discretion  and  free  agency,  within  the 
meaning  of  the  rule.  The  sound  doctrine  on  the  subject  is,  that  an 
executory  devise  under  the  salutary  checks  provided  for  it,  is  a  stable 
and  unalienable  interest,  and  the  first  taker  has  onl3-  the  use  of  the  land 
or  chattel,  pending  the  contingency'  mentioned  in  the  will ;  and  he  can- 
not convert  the  property  to  his  own  use,  and  defeat  the  subsequent 
estate  by  a  voluntary  alienation.  This  is  the  rule  for  which  we  con- 
tend, and  it  was  not  so  with  Lady  Stirling.  She  could  give  and  devise, 
and  she  could  sell  and  assign  the  estate  when,  and  to  whom,  and  for 
what  purpose  she  pleased.  She  was  a  free  moral  agent,  and  an  abso- 
lute and  independent  owner,  in  respect  to  the  estate.  This  is  what  we 
understand  by  a  right,  incompatible  with  an  executory  devise,  and  this 
is  what  we  are  to  understand  by  the  books,  when  they  speak  of  a  limita- 
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tion  over  as  being  void,  because  inconsistent  with  such  an  absolute 
power  and  dominion  in  fee. 

But  it  is  time  that  this  discussion  should  draw  to  a  close.  The  result 
of  my  inquiry,  is  a  belief  that  the  defendant  has  a  good  title  under  the 
judgment  and  execution,  and  that  if  he  had  not,  he  is,  nevertheless, 
pif^iected  by  the  Statute  of  Limitations,  because  Lady  Stirling  was  seised 
in  fee,  so  as  to  enable  the  Statute  to  run  against  her,  when  the  adverse 
possession  commenced,  in  1794.  Upon  either  ground,  if  correct,  the 
judgment  must  be  affirmed.  During  the  examination  of  this  subject,  I 
have  not  been  insensible  to  the  weight  of  the  inquir}-,  and  more  espe- 
cially, as  one  of  the  judges  of  the  court  below  seems  to  think  the  law 
in  favor  of  the  claim.  The  counsel  for  the  plaintiff,  and  one  of  them  a 
son  of  a  lessor  of  the  plaintiff,  have,  indeed,  labored  the  points,  in 
their  argument  annexed  to  the  case,  as  well  as  at  this  bar,  with  a  dili- 
gence and  painful  anxiety,  and,  no  doubt,  with  a  sincere  conviction, 
that  has  excited  my  sympathy.  The  descendants  of  Lord  Stirling  ap- 
pear to  feel,  that  a  ricli  inheritance  has  been  injuriously'  snatched  from 
their  enjoj'ment,  but  I  think  it  was  fairly  lost  hy  the  inabilitj-  or  neglect 
of  their  ancestor,  or  his  representatives,  to  redeegi  the  encumbrance. 
And  if  the  law  was  with  the  plaintiff,  would  not  our  sympathies  be  as 
properly  directed  to  this  defendant,  whose  father  was  a  bona  fide  pur- 
chaser under  the  execution,  and  cultivated  the  premises  as  his  own  for 
20  years,  and  died  in  possession,  and  transmitted  the  fruit  of  his  labor 
to  his  son?  The  truth  is,  that  judges  are  bound  to  declare  the  rules  of 
law  strictl}^,  without  regard  to  consequences.  Thej-  must  follow  the 
conclusions  of  the  understanding,  and  not  the  dictates  of  the  heart.  If 
the  argument  on  the  part  of  the  plaintiff  has  made  a  more  favorable 
impression  upon  others  than  it  has  upon  me,  I  shall  be  perfectlj'  con- 
tented. I  am,  however,  obliged  to  saj',  as  the  case  strikes  me,  that  the 
law  is  with  the  defendant,  and  that  the  judgment  ought  to  be  affirmed. 

This  being  the  unanimous  opinion  of  the  court,  it  was,  thereupon, 
ordered,  adjudged  and  decreed,  that  the  judgment  of  the  Supreme 
Court  be  affirmed,  and  that  the  plaintiffs  in  error  pay  to  the  defendant 
in  error,  fifty  dollars  and  fifteen  cents,  for  his  costs  and  charges,  in  and 
about  his  defence  in  this  court ;  and  that  the  records  be  remitted,  &c. 

Judgment  of  affirmance} 

Sunner  and  J.  Duer,  for  the  plaintiff. 

S.  Jones,  Jun.,  and  Van  Buren  (Attorney-General),  contra. 

1  Contra,  Andrews  v.  Royt,  12  Rich.  536  (1860). 
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ANDERSON  v.  GARY. 

Supreme  Court  of  Ohio.     1881. 

[Reported  36  Ohio  St.  606.] 

This  action  was  comnjeneed  on  December  26,  1874,  by  the  plaintiff, 
in  tlie  Court  of  Common  Pleas  of  Ashland  County,  to  subject  certain  real 
estate,  as  the  property  of  Thomas  C.  Cary,  to  the  satisfaction  of  certain 
alleged  liens,  b}-  mortgage  and  levy  of  execution,  which  the  plaintiff 
claimed  to  have  secured  for  certain  indebtedness  of  said  Thomas  to  him. 
The  liens  claimed  by  plaintiff  are  upon  the  undivided  half  of  a  certain 
tract  of  land  devised  to  said  Thomas  and  his  brother,  Charles  L.  Caiy, 
by  the  eighth  item  of  the  will  of  their  father,  George  W.  Caiy,  executed 
in  the  year  1867,  at  which  time  both  Thomas  and  Charles  were  minors, 
Charles,  the  younger,  being  about  fourteen  years  of  age. 

The  defendants  are  said  Thomas  and  Charles,  Mary  Elizabeth  Car}-, 
their  mother,  and  widow  of  said  George  W.  Cary,  and  divers  others, 
claiming  liens  on  said  undivided  half  of  said  lands.  The  principal 
defence,  however,  is  made  by  Charles  L.  Cary,  who  claims  to  be  the 
owner  of  the  entire  tract  free  from  all  encumbrances,  as  will  hereafter 
appear. 

The  claim  of  the  plaintiff,  James  Anderson,  ma}'  be  stated  thus :  On 
January  1,  1872,  Thomas  C.  Cary,  being  then  of  full  age,  in  considera- 
tion of  money  loaned,  executed  to  the  plaintiff  his  promissory  note  for 
$1,500,  payable  in  one  year,  with  interest  at  the  rate  of  eight  per  cent. ; 
and  to  secure  the  payment  thereof  executed  (with  his  wife)  a  mortgage 
upon  the  undivided  half  of  said  tract  of  land,  which  was  duly  recorded 
in  Ashland  County,  where  said  lands  were  situate.  Afterwards,  in 
December,  1874,  the  plaintiff  obtained  judgment  on  said  note  by  con- 
fession, under  a  cognovit,  against  said  Thomas,  in  the  Court  of  Common 
Pleas  of  Richland  County,  and  caused  execution  thereon  to  be  levied 
on  said  undivided  half. 

Thereupon,  the  mortgages  having  been  executed  by  said  Thomas  upon 
his  interest  in  said  lands,  and  other  executions  against  him  having  been 
levied  thereon,  this  suit  was  brought  to  marshal  liens  and  sell  the  prop- 
erty to  satisfy  the  same. 

After  the  commencement  of  this  action,  and  after  service  of  summons, 
to  wit:  on  March  22,  1875,  by  contract  in  writing,  Thomas  C.  agreed, 
to  sell  and  convey  his  undivided  half  of  said  lands  to  Charles  L.,  in  con- 
sideration whereof  Charles  L.  agreed  to  pay  to  Thomas  the  sum  of 
$7,125,  to  be  applied  chiefly  to  the  satisfaction  of  the  debts  of  said 
Thomas,  which -he  had  secured  by  mortgage  or  judgment  liens  on  said 
premises.  In  this  contract,  however,  the  lien  of  the  plaintiff  (if  lien  he 
had)  was  postponed  to  junior  liens,  so  that  the  purchase-money  was 
exhausted  before  the  claim  of  plaintiff  was  satisfied. 


SECT.  I.]  ANDERSON   V.    CAEY.  87 

By  this  contract  of  purchase  Charles  claims  that,  under  the  will 
of  his  father,  by  which  alone  the  estate  of  Thomas  in  said  lands 
was  created,  his  right  to  the  undivided  half  devised  to  Thomas  is 
indefeasible  and  unencumbered  by  any  lien  or  claim  in  favor  of  the 
plaintiff. 

,In  the  Court  of  Common  Pleas  judgment  was  rendered  against  the 
plaintiff,  whose  petition  was  dismissed.  From  this  judgment  the  plain- 
tiff appealed  to  the  District  Court,  where  the  case,  with  an  agreed  and 
certified  statement  of  facts,  was  reserved  for  decision  in  this  court. 

Dirlam  and  Leyman,  for  plaintiff. 

Harrison^  Olds,  and  Marsh,  contra. 

McIlvaine,  J.  The  decision  of  this  case  depends  on  the  construc- 
tion and  effect  to  be  given  to  the  last  will  and  testament  of  George  W. 
Cary.  The  question  to  be  decided  is,  did  tiie  plaintiff,  by  his  mortgage 
from  Thomas  C.  Cary,  or  by  his  levy  upon  the  same  premises,  acquire  a 
lien  thereon  ?  The  plaintifl  claims  that  the  interest  or  estate  of  Thomas 
C,  devised  to  him  in  the  eighth  item  of  his  father's  will,  as  to  the  farm 
on  which  the  testator  resided,  was  subject  to  a  lien  under  both  the 
mortgage  and  execution  ;  and  that  the  subsequent  sale  of  this  interest 
or  estate,  by  Thomas  to  Charles,  did  not  displace  the  lien  either  of  the 
mortgage  or  the  levj'.  These  claims  of  the  plaintiff  are  contested  by 
Charles.  What,  then,  was  the  true  intent  of  the  testator  ?  And,  what, 
the  force  and  effect  of  this  devise  ?, 

The  provisions  of  the  will  which  at  all  affect  the  question  before  us 
are  as  follows : 

"Item  Fourth.  —  I  give  and  bequeath  to  my  beloved  wife,  Mary 
Elizabeth,  the  sum  of  six  hundred  dollars,  to  be  paid  out  of  my  per- 
sonal estate,  one  hundred  dollars  of  the  same  to  be  paid  over  to  her  out 
of  the  first  moneys  collected  bj'  my  executor. 

"Item  Fifth. — I  give  and  bequeath  to  my  two  sons,  Thomas  C. 
Cary  and  Charles  Lincoln  Cary,  the  residue  of  moneys  and  the  pro- 
ceeds of  my  obligations  after  giving  the  legacies  aforesaid,  the  same  to 
be  divided  equally  between  them,  share  and  share  alike. 

"Item  Sixth.  —  The  balance  o^  my  personal  estate,  consisting  of 
personal  property,  farming  implements,  stock,  cattle,  sheep,  and  all 
other  propertj-,  personal,  except  one  top  buggy  and  such  surplus  of 
grain  on  hand  as  shall  not  be  needful  for  the  purposes  of  the  farm, 
which  are  to  be  sold  hy  my  executor,  I  give  and  bequeath  to  my  wife 
aforesaid,  and  to  my  children  before  named  for  the  purposes  of  carry- 
ing on  my  farm,  until  my  oldest  son,  Thomas  C.  Car3',  arrives  at  full 
age,  they,  the  said  family,  to  use  the  said  property  in  common  for  the 
purposes  of  carrying  on  said  farm  and  enjoying  the  proceeds  of  the 
same,  and  when  my  oldest  son  arrives  at  the  age  of  majoritj',  then  I 
desire  that  my  said  daughter,  Mary  Elizabeth,  shall  sell  her  interest  in 
the  said  property  so  held  in  common  to  ray  said  wife  and  sons,  before 
named.  Then  the  said  Mary  to  have  for  her  said  interest  in  said 
last  named  property  the  appraised  value  of  such  property  as  has  been 
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appraised  and  such  property  as  has  been  accumulated  from  said  farm 
during  said  period,  prior  to  the  said  majority  of  said  Thomas,  to  be 
equally  divided,  and  the  said  Mary  Elizabeth  to  be  paid  such  amount 
for  her  interest  as  shall  be  agreed  upon  between  them,  she  to  sell  to 
them,  the  said  sons  and  my  said  wife,  her  interests  in  said  property  as 
aforesaid. 

"  Item  Seventh.  —  I  give  and  bequeath  to  my  said  wife,  all  my  house- 
hold and  kitchen  furniture,  beds,  bedding  of  every  kind  whatever,  and 
when  my  said  son  Thomas  shall  have  arrived  at  the  age  of  majority  as 
aforesaid,  from  and  after  that  time  I  give  and  bequeath  and  so  direct 
that  my  said  wife  shall  have  in  lieu  of  dower  one-third  of  the  rents  and 
profits  of  the  farm  on  which  I  now  reside  in  Green  township  aforesaid, 
as  long  as  my  said  wife  shall  remain  m^-  widow,  and  in  the  event  of  her 
marriage  then  I  order  and  direct  that  she  shall  forfeit  her  said  dower  as 
aforesaid,  and  in  lieu  thereof  I  direct  that  mj'  two  sons,  Thomas  and 
Lincoln,  shall  pay  to  her  the  sum  of  twent3'-five  hundred  dollars,  one 
thousand  of  which  shall  be  paid  within  sixty  daj-s  after  such  marriage 
and  the  balance  in  three  equal  annual  payments  without  interest.  This 
last  item  and  the  six-hundred-dollar  item  and  the  former  provisions 
made  in  the  foregoing  specifications  are  to  be  in  lieu  of  all  her  dower  in 
all  my  real  estate,  including  three  hundred  and  twenty  acres  of  land  I 
own  in  the  State  of  Iowa. 

"  Item  Eighth.  —  I  give  and  bequeath  the  farm  on  which  I  now  live, 
of  two  hundred  and  eight3'-five  acres,  to  my  two  sons,  Thomas  and 
Lincoln,  upon  the  following  conditions  :  L  I  direct  that  they,  the  said 
sons,  shall  not  be  allowed  to  sell  and  dispose  of  said  farm  until  the 
expiration  of  ten  years  from  the  time  my  son,  Charles  Lincoln,  arrives 
at  full  age,  except  to  one  another,  nor  shall  either  of  mj-  said  sons  have 
authority  to  mortgage  or  encumber  said  farm  in  an}'  manner  whatsoever, 
except  in  the  sale  to  one  another  as  aforesaid.  I  also  give  and  be- 
queath to  my  two  sons  aforesaid,  two  hundred  and  fortj'  acres  of  land 
lying  in  the  south-east  corner  of  Faj'ette  County,  Iowa,  which  I  received 
bj'  deed  from  Richard  Probert,  and  the  same  is  now  on  record  in  said 
county  ;  also  eighty  acres  of  land  in  Chickasaw  Count}-,  Iowa,  which  1 
received  by  deed  from  A.  H.  Crawford." 

What  estate  in  the  home  farm  did  the  testator  intend,  by  the  eighth 
item,  to  give  to  his  sons?  By  section  55  of  the  Wills  Act  of  1852,  in 
force  when  this  will  was  made,  it  was  provided,  "  every  devise  of  lands, 
tenements  and  hereditaments,  in  any  will  hereafter  made,  shall  be  con- 
strued to  convey  all  the  estate  of  the  devisor  therein,  which  he  could  law- 
fully devise,  unless  it  shall  clearly  appear  by  the  will  that  the  devisor 
intended  to  convey  a  less  estate."  The  estate  of  the  devisor  in  these 
lands  was  an  absolute  fee  simple.  By  other  provisions  in  this  will,  it  is 
clear  that  the  testator  intended  that,  from  the  majority  of  Thomas,  his 
widow,  so  long  as  she  remained  a  widow,  should  have  one-third  of  the 
rents  and  profits  of  said  farm.  Whether  the  right  thus  given  to  the 
widow  was  an  interest  in  the  land,  or  an  interest  in  the  rents  and 
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profits  as  such,  it  is  quite  clear  to  our  minds  that  the  fee  simple  abso- 
lute, subject  to  the  right  of  the  widow,  passed  to  the  sons,  as  fully  and 
ampl}'  as  the  testator  "could  lawfully'  devise"  it.  It  is  true,  the  testa- 
tor coupled  with  the  devise  the  words  :  "  Upon  the  following  conditions  : 
I  direct  that  thej',  the  said  sons,  shall  not  be  allowed  to  sell  and  dis- 
pose of  said  farm  until  the  expiration  of  ten  years  from  the  time  my 
son,  Charles  Lincoln,  arrives  at  full  age,  except  to  one  another,  nor 
shall  either  of  my  said  sons  have  authorit}'  to  mortgage  or  encumber 
said  farm  in  any  manner  whatsoever,  except  in  the  sale  to  one  another 
as  aforesaid."  But  by  these  conditions  (so  nominated)  we  do  not 
understand  that  the  testator  intended  a  forfeiture  upon  breach ;  there 
is  no  limitation  over  in  favor  of  any  one ;  and  if  a  forfeiture  for  the 
benefit  of  his  heirs  was  intended,  the  devisees,  being  two  of  his  three 
heirs,  would  each  have  inherited  a  third  part ;  so  that,  as  heir  of  the 
testator,  Thomas  C.  had  full  power  to  charge  one-third  of  the  land  by 
mortgage  to  the  plaintiff.  But  there  is  no  indication  in  the  will,  or  in 
the  circumstances  of  the  testator,  that  he  intended,  in  any  event,  to  die 
intestate  as  to  this  property ;  while,  on  the  other  hand,  it  seems  clear 
to  us  that  the  testator  intended,  in  all  events,  that  his  sons  should  take 
this  farm,  subject  to  the  rights  given  to  their  mother,  to  have  and  to 
hold  the  same  to  them  and  their  heirs  forever.  Instead  of  giving  to  his 
sons  an  estate  in  the  land  less  than  a  fee  simple,  his  intent  and  purpose 
was  to  give  them  the  fee  simple,  but  to  eliminate  therefrom  its  inherent 
element  of  alienability,  for  a  limited  period,  or  to  incapacitate  his  devi- 
sees, although  sui  juris,  from  disposing  of  their  property  for  the  same 
limited  period,  to  wit :  until  the  younger  should  arrive  at  thirty-one 
years  of  age  —  each  and  both  of  which  purposes  are  repugnant  to  the 
nature  of  the  estate  devised. 

By  the  policj'  of  our  laws,  it  is  of  the  very  essence  of  an  estate  in  fee 
simple  absolute,  that  the  owner,  who  is  not  under  any  personal  dis- 
abihty  imposed  by  law,  may  ahen  it  or  subject  it  to  the  payment  of  his 
debts  at  anj*  and  all  times  ;  and  any  attempt  to  evade  or  eliminate  this 
element  from  a  fee  simple  estate,  either  by  deed  or  by  will,  must  be 
declared  void  and  of  no  force.     Sobbs  v.  Smith,  15  Ohio  St.  419. 

Of  course,  we  do  not  deny  that  the  owner  of  an  absolute  estate  in  fee 
simple  may  by  deed  or  by  will  transfer  an  estate  therein  less  than  the 
whole,  or  may  transfer  the  whole  upon  conditions,  the  breach  of  which 
will  terminate  the  estate  granted,  or  that  he  may  create  a  trust  wherei)j- 
the  beneficiary  may  not  control  the  corpus  of  the  trust,  or  even  antici- 
pate its  profits.  But  as  we  construe  this  will,  nothing  of  the  kind  has 
,been  here  attempted.  The  attempt  here  was  to  fasten  upon  the  estate 
devised  a  limitation  repugnant  to  the  estate,  which  limitation,  and  not 
the  devise,  must  be  for  that  reason  declared  void. 

It  is  contended  on  behalf  of  defendant,  Charles  L.  Cary,  that  by  this 
devise  an  estate  in  trust,  until  the  younger  son  should  arrive  at  the  age 
of  thirt^'-one,  was  created  for  the  benefit  of  the  widow  and  children  of 
the  testator.     That  such  was  the  eflect  of  the  so-called  "  conditions," 
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when  construed  in  connection  with  other  clauses  of  the  will.     We  do 
not  so  understand  the  will. 

When  the  elder  son,  Thomas,  arrived  at  age,  the  daughter  ceased  to 
have  any  right  whatever  in  the  devised  premises. 

The  right  of  the  widow  to  one-third  the  rents  and  profits  of  the  farm 
was  not  affected  by  the  arrival  of  Charles  at  thirty-one  years  of  age, 
and  did  not  affect  the  absolute  character  of  the  devise  to  the  sons.  If 
she  took  during  widowhood  one-third  of  the  lands,  the  sons  took  a  vested 
remainder  in  that  portion,  and  a  present  vested  estate  in  the  other  two- 
thirds.  If  her  right  was  to  rents  and  profits  as  such,  and  the  same  was 
made  a  charge  upon  the  lands,  the  estate  of  the  sons  nevertheless  vested 
in  them  and  for  their  own  benefit,  subject  to  the  encumbrance.  The 
relation  of  trustee  and  cestui  que  trust  existed  between  them  in  no 
proper  sense.  The  grantees  of  the  sons  would  have  stood  in  the  same 
relation  to  the  widow.  No  relation  of  personal  confidence  or  trust  was 
created,  but  one  growing  out  of  property  rights  alone  —  strictly  legal 
rights.  Whatever  may  have  been  the  desire  of  the  testator  as  to  his 
widow  remaining  on  this  farm  after  the  majority  of  the  elder  son,  it  is 
quite  clear  that  the  rights  of  the  devisees  were  not  made  to  depend  on 
that  event.  The  personal  relations  of  the  members  of  bis  family  were 
not  provided  for  after  the  arrival  of  Thomas  at  age,  but  their  property 
rights,  respectively,  were  defined  ;  and  the  rights  of  neither  were  sub- 
jected to  the  control  or  supervision  of  the  other.  There  was  no'  trust 
created. 

If  we  could  find  in  this  devise  a  trust  in  favor  of  the  widow,  until 
Charles  should  arrive  at  thirtj'-one  years  of  age  (and  certainly  there  was 
none  before,  if  not  after),  so  that  no  absolute  estate  vested  in  the  sons 
previous  to  the  termination  of  such  trust  esta.te,  or  if  we  could  find  a 
condition  which  prevented  the  vesting  of  the  fee  for  such  limited  period, 
or  a  condition  subsequent  upon  the  happening  of  which  the  estate 
devised  could  be  defeated,  a  different  conclusion,  no  doubt,  would  be 
reached. 

But  the  case  before  us',  is  the  devise  of  an  absolute  fee,  with  a  clause 
restraining  the  alienation  and  encumbering  of  the  estate  for  a  limited 
period,  intended,  no  doubt,  for  the  protection  of  the  devisees,  who  alone 
are  interested  in  the  estate  devised.  In  holding  that  such  restraint  is 
repugnant  to  the  nature  of  the  estate  devised,  and  is  void  as  against 
public  policy,  which  in  this  State,  in  the  interest  of  trade  and  com- 
merce, gives  to  every  absolute  owner  of  property,  who  is  sui  juris,  the 
power  to  control  and  dispose  of  such  property,  and  subjects  the  same 
to  the  payment  of  his  debts,  we  are  fully  aware  of  the  fact  that  man)- 
authorities  may  and  have  been  cited  to  the  contrary.  Others,  however, 
support  the  view  we  have  taken,  but  I  shall  not  attempt  either  to 
review  or  reconcile  the  cases,  being  content  to  rest  the  decision  upon 
what  we  conceive  to  be  sound  principle  and  sound  policy.  The  owner 
of  propertj'  cannot  transfer  it  absolutely  to  another,  and  at  the  same 
time  keep  it  himself.     We  fully  admit  that  he  may  restrain  or  limit  its 


SECT.  I.]  LOCKYEB  V.   SAVAGE.  91 

enjoyment  by  trusts,  conditions  or  covenants,  but  we  deny  that  he  can 
take  from  a  fee  simple  estate  its  inherent  alienable  quality,  and  still 
transfer  it  as  a  fee  simple. 

Decree  for  plaintiff'. 


B.    Estates  for  Life  and  for  Years. 

LOCKYER  u.   SAVAGE. 
Exchequer  in  Equity.     1733. 

[Eeported  2  Slra.  947.] 

The  plaintiffs  brought  a  bill  as  assignees  of  a  commission  of  bank- 
ruptcy against  Norris,  to  have  an  account  of  the  personal  estate  which 
the  bankrupt's  wife's  father  died  possessed  of,  he  being  a  freeman  of 
London. 

The  defendants  insisted,  that  by  articles  between  the  bankrupt  and 
Freeman  and  his  daughter,  previous  to  the  marriage,  she  had  in  con- 
sideration of  £4000  advanced  bj'  the  father  in  his  lifetime,  released  her 
right  to  any  further  demand  out  of  the  personal  estate ;  and  that  the 
£4000  was  settled  to  the  use  of  the  bankrupt  for  life,  but  if  he  failed  in 
the  world,  the  trustees  were  not  to  pa}'  the  produce  to  him,  but  apply 
it  to  the  separate  maintenance  of  the  wife  and  children. 

Upon  the  hearing  two  points  were  ruled  :  1.  That  a  child  of  full  age 
might,  for  the  consideration  of  a  present  advancement,  bar  herself  of 
the  customary  share.  And  that  it  was  stronger  in  the  case  of  a  child 
who  had  a  right,  than  in  the  case  of  an  intended  wife,  which  had  been 
allowed.  2  Vern.  665.  2.  That  the  provision  for  her  maintenance  in 
case  the  husband  failed,  was  good  against  creditors ;  it  not  being  a 
provision  out  of  the  bankrupt's  estate,  but  the  settlement  of  her  own 
fortune.  Abr.  Equ.  Cas.  53,  54.  And  though  it  was  objected,  that 
the  profits  were  forfeited  by  the  act  which  was  to  vest  the  separate 
right  in  the  wife,  viz.,  bankruptcj- ;  and  when  two  rights  concur, 
fortior  est  dispositio  legis  quam  hominis :  yet  l^ie  court  compared  it 
to  the  case  of  a  lease,  where  the  lessee  is  restrained  from  assigning 
without  consent  of  the  lessor,  and  the  assignment  has  always  been 
held  to  be  void.  The  bill  was  dismissed  with  costs.  Strange  pro 
defendente. 
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EOE  d.  HUNTER  v.  GALLIERS. 

King's  Bench.     1787. 

[Reported  2  T.  R.  133.] 

In  this  ejectment  a  special  verdict  was  found  before  Gould,  J.,  at  the 
last  assizes  at  Hertford,  which  stated  that  John  Hunter  being  seised  in 
fee  of  the  premises  in  question,  demised  the  same  by  two  several  leases 
dated  24th  December,  1778,  to  Green,  who  for  some  time  before  had 
been  and  afterwards  continued  to  be  a  dealer  in  horses,  for  twentj'-one 
j-ears  from  Michaelmas,  1778,  at  rack  rents  for  both  farms  of  £150  a 
year,  without  anv  fine  or  other  consideration  than  the  j'early  rents  ;  in 
each  of  which  leases  is  contained  the  following  proviso:  "  that  if  the 
said  yearly  rents  thereby  reserved,  or  either  of  them,  or  an}-  part  there- 
of, shall  be  behind  or  unpaid  for  twentj'  days  next  after  the  respective 
days  of  payment,  being  lawfullj'  demanded  ;  or  if  the  said  J.  Green,  his 
executors,  or  administrators,  shall  assign  over  the  indenture  of  lease, 
or  assign  or  let  the  premises  thereby  demised,  or  any  part  thereof,  to 
anj-  person  whatsoever  for  any  time  or  times  whatsoever,  without  the 
license  or  consent  of  the  said  J.  Hunter,  his  heirs,  and  assigns,  first  had 
or  obtained  in  writing  under  his  or  their  hands  for  that  purpose  ;  or  if 
the  said  J.  Green,  his  executors,  or  administrators,  shall  commit  any 
act  of  bankruptcy  within  the  intent  and  meaning  of  any  Statutes  made 
or  to  he  made  in  relation  to  hanhrupts,  whereon  a  commission  shall 
issue,  and  he  or  they  shall  be  found  or  declared  to  be  a  bankrupt  or 
bankrupts ;  or  if  he  or  they  shall  make  anj'  composition  with  his  or 
their  creditors  for  the  payment  of  his  or  their  debts,  though  a  commis- 
sion of  bankrupt  doth  not  issue,  or  if  he  or  they  shall  make  anj-  assign- 
ment of  his  or  their  efllects  in  trust  for  the  benefit  of  his  or  their  creditors  ; 
that  then  and  from  thenceforth  in  any  of  these  cases  it  shall  and  may 
be  lawful  to  and  for  the  said  J.  Hunter,  his  heirs,  and  assigns,  into  the 
said  demised  premises  to  re-enter,  and  the  same  again  to  have,  re-possess, 
and  enjojs  as  in  his  or  their  former  estate,  anything  therein  contained 
to  the  contrary  notwithstanding."  It  is  then  found  that  counterparts  of 
the  said  leases  were  executed.  That  the  two  farms  after  such  demise 
and  before  the  bankruptcy  of  Green  were  improved  by  the  bankrupt 
£30  per  annum.  It  then  stated  the  act  of  bankruptcy ;  that  a  commis- 
sion issued  thereon  on  3d  February,  1787  ;  that  Green  was  duly  found 
and  declared  a  banki-upt ;  and  that  the  defendants  afterwards  entered 
into  the  premises,  and  were  possessed  as  assignees  under  the  commission 
and  the  usual  assignment ;  upon  whom  the  said  John  Hunter  afterwards 
entered.     But  whether,  &c. 

Rous,  for  the  plaintiff. 

Morgan,  for  the  defendant. 
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AsHHUKST,  J.  The  only  question  is,  whether  a  proviso  in  a  lease, 
that  if  the  lessee  commit  an  act  of  bankruptcy,  or,  in  other  words,  do 
any  of  those  acts  upon  which  a  commission  of  bankrupt  may  be  sued 
out,  the  landlord  shall  have  a  right  to  re-enter,  be  legal  or  not?  Tlie 
general  principle  is  clear,  that  the  landlord,  having  the  jus  disponendi, 
may  annex  whatever  conditions  he  pleases  to  his  grant,  provided  they 
be  not  illegal  or  unreasonable.  Then  is  this  proviso  contrary  to  anj' 
express  law ;  or  so  unreasonable  as  that  the  law  will  pronounce  it 
to  be  void  ?  That  it  is  not  against  any  positive  law  is  admitted  ;  and  no 
case  has  decided  it  to  be  illegal.  In  the  case  of  Lord  Stanhope  against 
Skeggs,  the  court  were  divided  in  opinion  upon  the  question  which 
arose  there  ;  therefore  that  is  no  authority  either  wa}' :  but  considering 
what  the  ground  of  that  difference  was,  it  is  some  authority  in  support 
of  this  proviso  ;  for  the  doubt  arose  upon  considering  whether  a  clause 
of  restraint  could  operate  upon  executors  to  prevent  them  from  assign- 
ing land  which  was  expressly  leased  to  the  original  tenant  and  his 
executors,  eo  nomine,  when  that  was  the  only  means  bj'  which  they 
could  exercise  their  trust.  Now  that  doubt  does  not  occur  in  this  case, 
this  question  turning  on  a  different  point.  This  proviso  then  not  being 
against  any  express  authority  of  law,  it  remains  to  be  considered 
whether  it  be  void  or  unlawful  as  against  reason  or  public  policy  ;  now 
it  does  not  appear  to  me  to  be  against  either.  First,  it  is  reasonable 
that  a  landlord  should  exercise  his  judgment  with  respect  to  the  person 
to  whom  he  trusts  the  management  of  his  estate ;  a  covenant  therefore 
not  to  assign  is  legal ;  covenants  to  that  effect  are  frequently  inserted 
in  leases  ;  ejectments  are  everj-  day  brought  on  a  breach  of  such  cove- 
nants. The  landlord  may  very  well  provide  that  the  tenant  shall  not 
make  him  liable  to  any  risk  by  a  voluntary  assignment,  or  by  any  act 
which  obliges  him  to  relinquish  the  possession.  If  it  be  reasonable  for 
him  to  restrain  the  tenant  from  assigning,  it  is  equally  reasonable  for 
him  to  guard  against  such  an  event  as  the  present,  because  the  conse- 
quence of  the  bankruptcy  is  an  assignment  of  the  property  into  other 
hands.  Perhaps  it  may  be  more  necessary  for  the  landlord  to  guard 
against  this  latter  event,  as  there  is  greater  danger  to  be  apprehended 
by  him  in  this  than  in  the  former  case.  Persons  who  are  put  into 
possession  under  a  commission  are  still  less  likely  to  take  proper  care 
of  the  land  than  a  private  assignee  of  the  first  tenant.  Neither  is  there 
any  reason  of  public  policy  to  be  urged  against  allowing  such  a  proviso. 
It  conduces  to  the  security  of  landlords,  which  can  never  be  urged  as  a 
ground  of  objection  on  that  head.  On  the  whole  therefore  I  am  of 
opinion  that  this  is  a  valid  proviso  ;  and,  the  lease  having  been  forfeited 
by  the  tenant's  becoming  a  bankrupt,  the  lessor  of  the  plaintiff  is  entitled 
to  recover. 

B01.LER,  J.,  after  commending  the  conciseness  of  the  special  verdict, 
and  recommending  it  as  an  example  in  future,  said,  the  question  lies 
in  a  very  narrow  compass ;  whether  a  proviso  in  a  lease  for  twentj--one 
years,  that  it  shall  be  void  if  the  lessee  become  a  bankrupt,  be  good  in 
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law?  The  defendant's  counsel  has  commented  much  upon  the  different 
parts  of  this  proviso.  I  cannot  say  whether  anj'  part  of  it  may  or  may 
not  be  objectionable  with  reference  to  the  Statutes  concerning  bank- 
rupts ;  we  are  now  to  decide  upon  the  construction  of  a  proviso  at 
common  law,  and  not  on  anj'  Statute.  Tliere  is  a  great  diflerence 
between  them :  Lord  Chief  Justice  Wilmot  took  the  distinction  in  a 
case  before  him  in  the  Common  Pleas,  in  which  his  Lordship  said, 
where  the  question  depends  on  a  Statute,  that  mows  down  all  before  it, 
and  it  acts  like  a  powerful  tj'rant  that  knows  no  bounds :  but  the 
common  law  operates  with  a  more  leiiient  hand  ;  it  roots  out  that  wliich 
is  bad,  and  leaves  that  which  is  good.  The  question  here  is,  whether 
tliis  proviso  be  good  according  to  the  piinciples  of  the  common  law  as 
to  that  part  of  it  on  which  this  question  arises,  namely,  the  act  of  bank- 
ruptcy, which  is  the  only  point  necessary  to  be  considered.  The  cases 
cited  by  the  defendant's  counsel  have  not  the  least  analogy  to  the 
present  question.  That  which  was  cited  from  Equity  Cases  Abridged 
proves  nothing  to  this  purpose.  It  was  there  taken  for  granted  that  a 
clause  to  prevent  alienation  by  the  tenant  was  good ;  but  the  court 
considered  that  the  particular  alienation  in  question  was  not  within  the 
terms  of  the  covenant,  because  the  covenant  onl}^  extended  to  the  act 
of  the  part}-,  and  that  was  an  alienation  in  law,  for  the  assignment  was 
by  virtue  of  a  Statute.  This  case  has  also  been  argued  on  general  prin- 
ciples of  inconvenience,  because  the  possession  of  an  estate  on  such 
terms  enables  tenants  to  hold  out  false  colors  to  the  world.  But  that 
sort  of  observation  does  not  applj-  to  the  case  of  land  ;  for  a  creditor 
would  not  rely  on  the  bare  possession  of  the  land  by  the  occupier, 
unless  he  knew  what  interest  he  had  in  it.  If  he  were  desirous  of 
knowing  that,  he  must  look  into  the  lease  itself;  and  there  he  would 
find  the  proviso  that  the  tenant's  interest  would  be  forfeited  in  case  of 
his  bankruptcy.  The  stock  upon  a  farm  may  indeed  induce  a  credit ; 
but  that  will  not  govern  the  present  case.  It  is  next  urged  that  this  is 
'  equivalent  to  a  proviso  that  the  lease  shall  not  be  seized  under  a  com- 
mission of  bankrupt;  the  defendant's  counsel  having  first  sujjposed  the 
lease  to  be  granted  absolutely  for  a  certam  term,  and  then  that  a  subse- 
quent proviso  is  added  to  that  effect.  Such  a  proviso  as  that  indeed 
would  be  bad,  because  it  would  be  repugnant  to  the  grant  itself:  but 
here  there  is  an  express  limitation  that  the  lease  shall  be  void  upon  the 
fact  of  the  lessee's  becoming  a  bankrupt.  It  is  clear  that  the  landlord 
in  this  case  parted  with  the  term  on  account  of  his  personal  confidence 
in  his  tenant ;  that  is  manifestly  the  case  in  all  leases  where  clauses 
against  alienation  are  inserted.  The  landlord  perhaps  relies  on  the 
tenant's  honesty  ;  or  he  approves  of  his  skill  in  farming,  and  thinks  he 
will  take  more  care  of  the  farm  than  another  ;  and  therefore  he  has  a 
right  to  guard  against  the  event  of  the  estate's  falling  into  the  hands  of 
anj'  other  person,  who  maj'  not  manage  it  so  well  as  the  original  tenant. 
Suppose  a  lease  were  made  for  twenty-one  years,  on  condition  that  the 
tenant  shall  so  long  continue  to  occupy  the  land  personally ;  there  could 
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be  no  objection  made  to  such  a  condition,  for  the  personal  confidence  is 
the  ver.y  motive  of  granting  the  lease  ;  and  that  is  like  the  present  case. 
Lord  Stanhope's  Case  does  not  apply  at  all  to  this.  In  the  first  place, 
the  court  were  equallj-  divided,  and  therefore  the  case  is  of  no  authoritj-. 
In  mentioning  this,  I  do  not  mean  to  say,  or  even  to  insinuate,  that  the 
opinion  which  I  then  held  was  right.  But  there  is  a  great  difference 
between  the  two  cases  :  for  there  the  lease  was  granted  to  the  tenant, 
his  executors,  and  administrators :  thej'  were  to  -take  as  such,  which 
gave  rise  to  the  doubt  in  that  case  ;  and  Lord  Mansfield  there  said,  the 
difficult}-  is,  that,  as  by  the  terms  of  the  lease  the  executors  were  to 
take,  the  subsequent  proviso  that  they  should  not  assign  seems  to  be 
repugnant  to  the  grant  itself  Again,  that  was  not  a  husbandry  lease 
for  twenty-one  years,  like  the  present,  but  for  forty-one  j-ears ;  and 
there  tnaj'  be  great  reason  for  a  distinction  between  the  two  terms  ;  for 
if  such  a  proviso  as  this  were  inserted  in  very  long  leases,  it  would  be 
tying  up  property  for  a  considerable  length  of  time,  and  would  be  open 
to  the  objection  of  creating  a  perpetuity-.  But  the  principal  ground  is, 
that  this  is  a  stipulation  not  against  law,  not  repugnant  to  anything 
stated  in  the  former  part  of  the  lease,  but  merely  a  stipulation  against 
the  act  of  the  lessee  himself,  which  I  think  it  was  competent  for  the 
lessor  to  make. 

Grose,  J.  The  question  is,  whether  the  landlord  va&y  not  stipulate 
that  he  will  let  his  land  only  to  the  tenant,  or  to  such  assignee  of  the 
tenant  as  the  landlord  shall  approve  of.  I  know  of  no  Statute  or  case 
which  says  that  such  a  stipulation  is  bad.  The  defendant's  counsel  has 
called  to  his  assistance  the  21  St.  Jac.  1,  but  that  has  never  been  con- 
strued to  extend  to  lands,  it  only  relates  to  goods  and  chattels.  The 
argument  of  the  tenant's  obtaining  credit  by  holding  out  false  colors, 
does  not  apply  to  the  case  of  land,  but  merely  to  goods ;  for  a  man 
does  not  get  credit  merely  from  the  occupation  of  land,  but  from  the 
interest  which  he  has  in  it ;  in  order  to  know  which  it  is  necessary-  that 
the  creditor  should  see  the  lease,  which,  when  produced,  would  show 
that  the  estate  would  be  defeated  upon  the  tenant's  becoming  a  bank- 
rupt. Therefore  the  argument  derived  from  the  credit  which  the  tenant 
is  likely  to  get  by  being  in  possession  of  the  land,  can  have  no  weight 
■  in  this  case.  As  to  the  inconvenience  which  it  has  been  contended  will 
arise  from  establishing  the  validitj-  of  this  proviso,  it  rather  bears  the 
other  waj- ;  for  this  cannot  be  determined  to  be  illegal  on  any  principle 
which  would  not  equally  extend  to  leases  which  are  every  day  granted  in 
large  towns,  restraining  the  assignment  of  houses  to  persons  exercising 
obnoxious  trades ;  that  not  only  diminishes  the  value  of  the  particular 
house  so  assigned,  but  also  the  adjoining  houses,  belonging  probably  to 
the  same  landlord. 

Judgment  for  the  plaintiff. 
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DOMMETT  V.  BEDFORD. 

King's  Bench.     1796. 

[Reported  6  T.  R.  684.] 

T.  Bedford  clerk  deceased,  being  seised  of  several  freehold  estates, 
duty  made  and  published  his  last  will  dated  in  Juty  1782,  and  properly 
executed  and  attested,  &c.,  and  gave  "  to  his  niece  A.  Ireland  one 
annuity  of  £30  to  be  paid  her  by  two  equal  half-3-earty  payments,  during 
her  natural  life,  the  first  paj-ment  to  be  made  in  six  months  after  his 
decease,"  "  under  this  strict  direction  that  this  annuitj'  shall  not  be  sub- 
ject to  the  debts  or  control  of  her  present  or  any  future  husband,  and 
that  the  same  from  time  to  time  shall  be  paid  to  herself  onl}-,  and  that 
a  receipt  under  her  own  hand,  and  no  other,  shall  be.  a  sufficient  dis- 
charge for  the  payment  thereof;  his  intent  being  that  the  said  annuity 
or  any  part  thereof  shall  not  on  any  account  be  alienated  for  the  whole 
term  of  her  life  or  for  any  part  of  the  said  term  ;  and  if  the  same  shall 
be  so  alienated,  the  said  annuity  shall  immediatelj-  thereupon  cease  and 
determine."  He  then  gave  to  his  nephew  R.  Tubb  one  annuity  of  £30 
during  his  natural  life,  payable  in  like  manner  as  the  former  annuity, 
and  with  the  same  direction  of  being  paid  to  himself  onty,  and  on  his 
own  receipt,  and  under  the  same  restriction  against  alienating  the  same 
or  any  part  thereof  And  he  then  gave  to  his  nephew  Bedford  Wood- 
ham  one  annuity  of  £30  during  his  life,  payable  in  the  like  manner  as 
the  above  annuities,  with  the  same  direction  of  being  paid  into  his  owu 
hands  only,  and  on  his  own  receipt,  and  under  the  same  restriction 
against  alienating  the  same  or  any  part  thereof.  The  devisor  charged 
his  real  and  freehold  estates  with  the  payment  of  those  three  annuities  ; 
and  then  devised  his  said  estates  to  his  nephew,  the  defendant,  John 
Bedford  and  his  heirs,  subject  to  the  annuities  which  wei'e  therebj-  and 
by  his  late  brother  John  Bedford  charged  upon  them.  The  devisor  died 
in  1789,  leaving  the  said  John  Bedford  his  heir  at  law.  On  the  16th  of 
November,  1790,  a  joint  commission  of  bankrupt  issued  against  the 
said  Bedford  Woodham  together  with  A.  Davidson  his  then  co-partner 
in  trade ;  and  they  were  duly  found  and  declared  bankrupts.  The 
plaintiffs  were  chosen  assignees  of  their  estate  and  effects  ;  and  by  inden- 
ture of  bargain  and  sale  dated  the  30th  of  June,  1791,  and  which  was 
duly  enrolled,  &c.  made  between  the  major  part  of  the  commissioners 
of  the  one  part,  and  the  plaintiffs  of  the  other  part,  the  commissioners 
bargained  sold  and  assigned  to  the  plaintiffs  and  their  heirs  and  assigns 
(amongst  other  things)  the  said  annuity  of  £30  so  given  by  the  will  of 
J.  Bedford  to  Bedford  Woodham  for  and  during  the  term  of  the  life  of 
Bedford  Woodham,  in  trust  nevertheless  and  to  and  for  the  several 
uses  of  the  plaintiffs  and  all  the  other  creditors  of  Davidson  and  Bed- 
ford Woodham,  who  should  come  in  under  the  commission.    The  plain- 
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tiffs  exhibited  their  bill  of  complaint  in  the  High  Court  of  Chancery 
against  John  Bedford  and  Bedford  Woodham,  thereby  praying  (amongst 
other  things)  that  they  might  be  declared  entitled  to  the  said  annuity  or 
rent-charge  of  £30  during  the  life  of  Bedford  Woodham.  John  Bed- 
ford by  his  answer  submitted  to  the  judgment  of  the  court  whether  the 
annuity  was  or  not  according  to  the  conditions  and  restrictions  men- 
tioned in  the  will  determined  by  the  bankruptcy  of  Bedford  Woodiiam 
and  the  execution  of  the  assignment  of  his  effects.  And  Bedford 
Woodham  by  hjs  answer  submitted  that  as  he  had  not  voluntarily 
alienated  the  said  annuity  he  was  still  entitled  to  receive  the  same  from 
John  Bedford. 

On  the  10th  of  December,  1795,  the  cause  was  heard,  when  it  was 
ordered  that  a  case  should  be  made  for  the  opinion  of  the  judges  of  this 
court,  and  that  the  question  be  whether  "by  such  bankruptcy  and  bar- 
gain and  sale  the  annuity  of  £30  a  year  in  question  in  this  case  ceased 
and  determined  ?  " 

Gaily,  for  the  plaintiffs. 

Bedford,  for  the  heir  at  law. 

Humphreys,  for  the  bankrupt. 

The  following  certiflcate  was  this  day  sent  to  the  Lord  Chancellor. 

"  This  case  has  been  argued  before  us  by  counsel ;  and  we  have  con- 
sidered it,  and  are  of  opinion  that  by  the  bankruptcy  of  Bedford  Wood- 
ham and  the  indenture  of  bargain  and  sale  of  the  30th  June,  1791,  the 
annuity  of  £30  a  year  in  question  in  this  cause  ceased  and  determined. 

Kenyon.  N.  Grose. 

W.  H.  AsHHDRST.        S.  Lawrence." 


SHEE  V.  HALE. 
Chancery.     1807. 

{lU'ported  13  Vns.  404.] 

John  Mootham  by  his  will,  dated  in  March  1803,  gave  and  be- 
queathed all  the  residue  of  his  real  and  personal  estate  to  trustees,  upon 
trust,  to  pay  to  his  son  John  Mootham  the  j'early  sum  of  £200,  clear  of 
all  deductions,  during  the  term  of  his  natural  life,  or  until  such  time  as 
his  said  son  should  actuall}'  sign  any  instrument,  whereby  or  in  which 
he  should  contract  or  agree  to  sell,  assign,  or  otherwise  part  with,  the 
same  or  any  part  thereof,  or  any  way  charge  the  same,  or  any  part 
thereof,  as  a  security  for  any  sum  or  sums  of  money,  to  be  advanced  or 
lent  to  him  by  any  person  or  persons  whomsoever,  or  in  any  other 
manner  whatever  charge  or  dispose  of  such  annuitj',  or  any  part  there- 
of, by  anticipation ;  or  whereby  or  in  which  he  should  authorize  or  em- 
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power,  or  intend  to  authorize  or  empower  any  person  or  persons  whom- 
soever to  receive  such  annuitj-,  or  any  part  thereof,  except  only  as  to 
the  then  next  quarterly  payment,  after  such  authority  or  power  should 
be  given :  such  annuity  or  annual  sum  to  be  paid  to  his  said  son  John 
Mootham  by  four  equal  quarterly  payments ;  and  he  declared  his  will 
to  be,  that  in  case  his  said  son  should  at  any  time  sign  or  execute  any 
such  instrument  or  writing  for  the  purposes  or  any  of  the  purposes 
aforesaid,  (except  as  aforesaid,)  then  and  from  thenceforth  the  same, 
and  every  part  thereof,  should  cease  to  be  paid  or  payable  to  him  ;  and 
should  sink  into  the  general  residue  of  his  personal  estate. 

By  a  codicil,  dated  the  27th  of  December,  1803,  the  testator  be- 
queathed the  residue  of  his  estate  and  effects  to  the  same  trustees,  upon 
trust  to  pay  the  interest  and  produce  thereof  unto  his  wife  Elizabeth, 
during  her  life ;  and  after  her  decease  directed  them  to  transfer  such 
residuary  personal  estate  to  other  persons. 

The  testator  died  on  the  6th  of  July,  1804.  John  Mootham,  the  son, 
being  in  confinement  for  debt,  took  the  benefit  of  an  Insolvent  Act, 
passed  on  the  30th  of  July,  1804 ;  and  the  annuity  of  £200  under  the 
will  of  his  father  was  inserted  in  the  schedule  of  his  property  delivered 
in,  and  signed  by  him. 

The  bill  was  filed  \>j  the  assignees  under  the  Insolvent  Act,  claiming 
the  annuity.  The  answers  raised  the  question,  whether  the  annuity'  was 
forfeited  and  sunk  into  the  residue. 

Mr,  Richards  and  Mr.  Movpell,  for  the  plaintiflls,  and  Mr.  Fon- 
hlanque  and  Mr.  TF.  Agar,  for  the  defendant  Mootham. 

Mr.  Thomson  and  Mr.  Senyon,  for  the  residuary  legatees. 

The  Master  of  the  Rolls.  [Sir  William  Grant.]  The  intention  of 
the  testator,  to  make  this  annuitj'  personal  to  his  son,  cannot  be  doubted. 
The  question  is,  whether  that  intention  is  suflflciently  expressed.  He 
has  gone  awkwardly  about  it,  bj-  expressing  particular  acts.  His  son 
was  not  to  have  this  as  a  fund  of  credit.  The  testator  supposed  he  had 
sufficiently  guarded  against  that.  It  appears  to  me,  that  the  son  has 
done  an  act  within  this  will,  to  authorize  or  empower  others  to  receive 
this  annuity.  This  differs  from  the  case  of  the  bankrupt.  The  bank- 
rupt had  not  done  anything.  The  insolvent  debtor  was  not  in  a  situa- 
tion to  be  compelled  to  part  with  this  annuitj'.  He  might  have  enjoyed 
it  for  his  life.  The  signing  of  the  petition  and  schedule  appear  to  me 
to  be  clear  acts.    As  to  the  intention  there  can  be  no  doubt. 


SECT.  I.]  HIGINBOTHAM  V.   HOLME.  99 


HIGINBOTHAM  v.   HOLME. 

Chancery.     1812. 
[EeporUd  19  Ves.  88.] 

By  indentures  of  settlement,  previous  to  the  marrfe,ge  of  the  plain- 
tiffs, the  plaintiff  William  Moslej'  Higinbotham  conve3-ed  to  trustees 
freehold  estates  of  inheritance  and  leasehold  estates  for  lives  and  years, 
to  liold  to  them,  their  heirs,  executors,  &c.  after  the  marriage  to  the 
use  of  the  plaintiff,  the  husband,  for  life,  unless  he  shall  hereafter 
embark  in  any  trade  or  business  and  in  the  lifetime  of  his  said  intended 
wife  shall  become  bankrupt,  and  from  and  after  his  decease  or  his  being 
declared  a  bankrupt,  which  shall  first  happen,  to  the  use,  that  the  plain- 
tiff Sarah  Higinbotham,  in  case  she  should  survive  her  husband,  and 
Hannah  Higinbotham  should  be  then  living,  should  receive  an  annuity 
of  £150  during  the  several  lives  of  Sarah  and  Hannah  Higinbotham  ; 
but  in  case  Hannah  should  be  dead  at  the  decease  or  bankruptcy  of  the 
plaintiff,  or  should  afterwards  die  in  the  lifetime  of  Sarah,  then  from 
and  after  such  death  or  bankruptcj^  of  the  plaintiff  and  Hannah  Higin- 
botham, that  the  plaintiff  Sarah  should  receive  an  annuity'  of  £200  for  her 
life,  pa^-able  quarterly' :  the  first  pa^-ment  to  be  made  on  the  first  quarter 
da}-  next  after  the  death  or  bankruptcy  of  William  Mosley  Higin- 
botham :  the  respective  and  successive  annuities  to  be  in  bar  and  satis- 
faction of  dower,  and  other  share  and  claim,  which  the  plaintiff  Sarah 
Higinbotham  would  or  might  have  had  out  of  the  real  and  personal 
estate  of  her  intended  husband  ;  and  in  case  the  said  annuities  or  either 
of  them  should  become  paj-able  during  the  life  of  the  plaintiff  Sarah, 
the  same  to  be  paid  into  her  proper  hands,  to* and  for  her  own  separate  , 
use  and  benefit,  free  from  the  debts,  control,  or  intermeddling,  of  her 
said  husband ;  and  subject  to  the  said  annuities,  from  and  after  his 
decease  or  bankruptcy  to  the  use  of  trustees  for  five  hundred  j-ears  as 
to  the  freehold  estates  of  inheritance,  and  ninetj^-nine  years  as  to  the 
leasehold  estates,  upon  trust  to  pa}-  the  arrears  of  the  annuities ;  and 
subject  thereto,  to  the  use  of  the  plaintiff,  William  Mosley  Higin- 
botham, his  heirs,  executors,  &c. 

The  plaintiff,  the  husband,  was  not  at  the  time  of  his  marriage 
indebted,  or  engaged  in  trade ;  nor  had  he  at  that  time  any  intention 
of  that  sort ;  having  been  educated  for  orders  :  but  in  1802  he  entered 
into  trade  as  a  cotton  manufacturer ;  and  on  the  28th  of  January  last  a 
commission  of  bankruptcy  issued  against  him ;  Hannah  Higinbotham 
being  still  living. 

The  bill,  praying  a  declaration,  that  the  plaintiff  Sarah  is  entitled  to 
the  annuity  of  £150,  was  dismissed  at  the  Rolls  ;  from  which  decree  she 
appealed. 
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Sir  Samuel  Romilly  and  Mr.  Bell,  for  the  appellant. 

Mr.    Wyatt,  for  the  defendants. 

The  Loed  Chancellor.  [Lord  Eldon.]  The  facts  upon  which  this 
decree  has  been  pronounced  at  the  Rolls,  are,  that  the  husband  of  the 
petitioner  at  the  time  of  their  man-iage  was  not  indebted  ;  and  had  no 
formed  purpose  of  entering  into  trade ;  but,  having  been  intended  for 
the  Church,  he  changed  his  purpose ;  entered  into  trade ;  and  became 
a  bankrupt ;  and  the  question  is,  whether  a  provision  of  this  sort  can 
be  sustained  against  creditors  by  charging  his  estate,  as  against  tlicir 
right  under  the  commission,  with  this  annuity,  to  which  she  will  upon 
his  death  have  an  undoubted  title. 

With  a  strong  wish  to  relieve  the  petitioner  from  the  effect  of  this 
decree,  I  have  endeavored  in  vain  to  apply  the  principle  of  those  cases, 
which  have  turned  upon  the  fact,  that  a  man,  not  indebted,  or  a  trader, 
at  the  time,  made  a  settlement,  without  reference  to  debts  to  be  con- 
tracted in  future,  and  to  the  future  event  of  bankruptcj'.  This  case 
has  no  resemblance  to  those.  This  settlement  looks  forward  to  a 
change  of  intention,  to  the  purpose  of  becoming  a  trader ;  and  looks 
forward  expressly  to  the  possible  consequences  of  that  purpose ;  and 
so  looking  forward  to  such  a  change  of  purpose,  and  to  such  conse- 
quences, it  is  a  hmitation,  bj-  the  effect  of  which  the  estate  would  go  to 
the  creditors ;  that  change  being  adopted  with  the  express  object  of 
taking  the  case  out  of  reach  of  the  bankrupt  laws  ;  and  as  to  the  con- 
sideration from  the  covenant  of  the  father,  which,  though  it  maj" 
perhaps  prove  worth  little  or  nothing,  is  to  be  regarded  as  a  considera- 
tion with  reference  to  all  the  provisions  of  the  settlement,  though 
undoubtedly  an  annuity  might  have  been  provided  by  the  settlement  for 
the  wife  in  all  events,  3-et  it  is  not  competent  to  a  party,  giving  a  con- 
sideration for  a  contract,  that  is  a  direct  fraud  upon  >the  bankrupt  laws, 
to  have  the  benefit  of  it.  I  cannot  assimilate  this  to  the  case  of  the 
wife's  propertj-  limited  until  the  bankruptcy  of  her  husband ;  that  is, 
where  she  reserves  a  power  over  her  own  property ;  or  to  the  case  of  a 
lease  made  determinable  by  the  bankruptcy  of  the  lessee :  that  is  a 
resei-vation  by  the  owner  of  the  property  of  a  power  over  it ;  or  to  the  case 
Ex  parte  Winchester,  1  Atk.  116,  and  others,  where,  as  the  contingency 
happened  previous  to  the  bankruptcy,  the  debt  was  provable  ;  or  to  the 
case  put  by  Lord  Kenj'on,  and  observed  upon  bj-  Lord  Redesdale,  of  a 
bond,  payable  immediately,  given  by  a  trader  on  his  marriage  to  trustees 
to  secure  a  provision  for  his  wife  and  children.  Therefore,  having 
struggled  much  to  sustain  this  provision,  I  must  declare  my  opinion, 
that  the  decision  of  the  Master  of  the  Rolls  is  right :  but  this  has  been 
so  reasonably  made  the  subject  of  an  appeal,  that  they  may  take  the 
deposit  back. 
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PHIPPS  V.  ENNISMORE. 
Chancery.     1829. 

[Reported  4  Buss.  131.] 

John  Baldees  by  his  last  will  devised  his  manors,  lands,  and  tene- 
ments in  certain  parishes  in  the  county  of  Norfolk,  subject  to  a  term  of 
500  years,  and  the  payment  of  certain  annuities,  to  his  son  Charles 
Morley  Balders  and  his  assigns  during  his  life,  with  power  to  limit  or 
appoint  them,  or  any  part  of  them,  for  a  jointure  to  a  wife.  The  trusts 
of  the  term  were  to  pay  £100  a  year  to  Charles  Morley  Balders,  till  be 
attained  the  age  of  twent3'-one,  and  then  £200  a  year,  till  he  attained 
the  age  of  thirty ;  and  to  raise  a  sum  of  £3000  and  another  sum  of 
£2000  for  the  testator's  daughter.  Charles  Morley  Balders  completed 
his  thirtieth  year  on  the  16th  of  April,  1801. 

In  1803,  previous  to  and  in  consideration  of  a  marriage  then  intended 
between  Charles  Morley  Balders  and  Mary  Hare,  a  daughter  of  Lord 
Ennismore,  an  indenture,  bearing  date  the  15th  of  Januar}',  was  exe- 
cuted by  Charles  Morley  Balders  of  the  first  part,  Lord  Ennismore  and 
his  daughter  of  the  second  part,  and  trustees  of  the  third  part,  by 
which,  after  reciting  that  Lord  Ennismore  had  paid  £9200  to  the  trus- 
tees, it  was  declared  that  £6200,  part  of  that  sum,  was  to  be  paid  to 
Balders  for  his  own  use,  and  the  remaining  £3000  was  to  be  invested 
in  the  public  stocks,  or  on  the  security  of  the  term  of  500  j'ears,  upon 
certain  trusts  for  the  husband  and  wife,  and  the  issue  of  the  marriage. 
By  the  same  deed  Charles  Morley  Balders  demised  the  premises,  of 
which  he  was  tenant  for  life,  to  the  trustees  for  a  term  of  ninety-nine 
J'ears,  in  order  to  secure  the  paj^ment  of  £300  a  year  as  pin-monej'  to 
Mary  Hare,  to  her  separate  use  during  the  joint  lives  of  himself  and 
her ;  and  he  limited  a  jointure  to  her  in  the  event  of  lier  surviving  him. 

The  same  parties,  on  the  same  day,  executed  another  indenture,  bj- 
which  (after  reciting,  that,  inasmuch  as  doubts  might  be  entertained 
with  respect  to  the  sufficiency  of  the  term  of  500  years  as  a  security  for 
the  £3000,  provision  should  be  made,  out  of  the  surplus  rents  and 
profits  of  the  premises,  after  payment  of  the  £300  a  year  to  Mary 
Hare,  for  the  eventual  deficiency  of  that  security  by  an  extension  of 
the  trusts  of  the  term  of  ninety-nine  years,  and  that  it  was  agreed  that 
Charles  Morlej'  Balders  should  enter  into  engagements  restraining  iiim- 
self  from  alienating,  charging,  or  encumbering  his  life  estate  or  interest 
in  the  premises),  he,  Charles  Morley  Balders,  for  himself,  his  heirs,  &c., 
did  covenant  with  Richard  Viscount  Bantry,  Richard  Hare,  William  Hen- 
ry Hare,  and  John  Jones  (the  trustees),  their  executors,  administrators, 
and  assigns,  "  that,  in  case  the  marriage  should  take  effect,  he  should 
not  nor  would  at  any  time  during  his  life  sell,  mortgage,  charge,  or  in 
any  manner  encumber  the  manor  and  premises  in  the  indenture  of  even 
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date  therewith  granted  and  demised,  with  any  sum  or  sums  of  money, 
either  annual  or  in  gross,  or  in  any  other  manner  whatsoever ;  and  it 
was  thereby  agreed  and  declared  between  the  parties,  that,  if  he,  Charles 
Morley  Balders,  should  at  any  time  sell,  mortgage,  charge,  or  in  anj'- 
wise  encumber  the  said  manors  and  premises,  or  any  of  them,  or  at- 
tempt so  to  do,  or  execute,  or  attempt  to  do  or  execute  any  act,  whereby 
the  same  should  be  vested  in  any  other  person,  then  and  in  such  case 
the  trustees  for  the  time  being  of  the  term  of  ninetj'-nine  years  should 
receive  the  rents,  issues,  and  profits  of  the  hereditaments  and  prem- 
ises comprised  in  the  term  of  ninety-nine  years,  and  after  satisfying 
the  annual  sum  of  £300,  being  the  pin-monej-  of  Mary  Hare,  should 
paj'  and  applj'  the  same  rents,  issues,  and  profits  in  such  manner  as 
they  should  think  proper  for  the  maintenance  and  support  of  Charles 
Morley  Balders,  or  his  wife,  or  children,  or  issue  ;  and  further,  that,  in 
case  the  security  intended  to  be  made  of  the  residue  of  the  term  of 
500  j-ears  should,  in  the  opinion  of  the  trustees  or  trustee  for  the  time 
being,  prove  defective  and  inadequate  for  all  or  anj'  part  of  such  por- 
tion of  the  sum  of  £3000,  if  any,  as  should  be  lent  thereon,  whereby 
the  loss  of  any  part  thereof  should  be  sustained,  or  should  be  appre- 
hended hy  the  trustees  or  trustee,  then  that  the  trustees,  or  the  survivor 
of  them,  &c.,  might  receive  all  the  rents,  issues,  and  profits  of  the  said 
premises,  over  and  above  the  £300  a  year  directed  to  be  paid  to  Mary 
Hare,  and  should  paj'  and  apply  such  yearly  sum  as  to  them  the  trustees 
should  seem  proper,  not  exceeding  in  the  whole  one  third  part  of  such 
surplus  of  the  clear  yearl}'  rents,  issues,  and  profits  of  the  said  prem- 
ises, unto  and  for  the  personal  maintenance  and  support  of  C.  M. 
Balders,  and  his  wife  and  family,  as  the  trustees  should  in  their  or  his 
discretion  think  proper ;  and  upon  further  trust  from  time  to  time  to 
lay  out  and  invest  the  ultimate  residue  or  surplus  of  such  3'early  rents, 
issues,  and  profits  of  the  premises,  other  than  such  parts  thereof  as 
should  be  necessary  for  effecting  and  keeping  on  foot  a  certain  in- 
surance on  the  life  of  Charles  Morley  Balders,  in  the  public  stocks  or 
funds,  or  on  real  or  government  securities,  at  interest  in  the  names  of 
the  trustees  ;  and,  in  like  manner,  from  time  to  time  to  lay  out  and  in- 
vest the  dividends,  interest,  and  annual  produce  of  such  money,  stocks, 
funds,  and  securities  in  their  names,  in  order  to  accumulate  in  the  nature 
of  compound  interest,  until  the  moneys,  so  to  be  £rom  time  to  time  in- 
vested, should  amount  to  a  sum  equal  to  that  which  should  have  been 
originallj-  advanced  upon  the  securitj-  of  the  term  of  500  j'ears,  or  so 
much  thereof  as  should  not  be  actually  received  by  virtue  of  that  se- 
curitj-."  The  indenture  contained  also  a  declaration,  that  the  trustees^ 
and  the  survivor  of  them,  his  executors  and  administrators,  should 
stand  possessed  of  and  interested  in  such  accumulated  fund,  and  the 
dividends,  interest,  and  annual  produce  thereof,  from  the  time  such 
accumulations  should  cease,  as  a  security  for  the  sum  of  £3000  and  the 
interest  thereof,  and  subject  thereto,  in  trust  for  Charles  Morley  Balders, 
his  executors,  administrators,  and  assigns. 
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The  marriage  was  solemnized ;  and  several  children  were  the  fruit 
of  it. 

In  February  and  June,  1810,  Charles  Morley  Balders  granted,  for 
valuable  consideration,  to  the  Albion  Insurance  Companj',  two  redeem- 
able annuities  —  the  one,  of  £485,  —  the  other,  of  £258,  —  charged  on 
the  lands  of  which  he  was  tenant  for  life  under  his  father's  will ;  and, 
to  secure  the  payment  of  the  annuities,  he  demised  the  lands  to  a 
trustee  for  ninety-nine  years. 

The  annuities  having  fallen  into  arrear  to  the  amount  of  more  than 
£2000,  the  Albion  Insurance  Companyybj'  their  secretary  and  trustees, 
filed,  in  1814,  a  bill,  praying  that  the  indenture  of  settlement  and  the 
deed  of  covenant,  dated  respectively  the  loth  of  January,  1803,  might, 
so  far  as  respected  the  interest  reserved  to  Balders,  be  declared  fraudu- 
lent and  void. 

Pending  the  suit,  Balders  died. 

By  the  decree,  made  at  the  original  hearing,  the  Vice-Chancellor 
directed  the  master  to  inquire  what  sums  of  money  the  trustees  of  Mr. 
Balders's  settlement  had  received  since  the  filing  of  the  bill,  in  respect 
of  rents  and  profits  of  the  premises  accrued  due  before  that  gentle- 
man's death,  and  how  those  sums  of  money  had  been  applied. 

By  the  master's  report  it  appeared,  that  considerable  sums,  out  of 
the  rents  and  profits  of  the  premises,  had  been  applied  by  the  trustees 
to  the  education  and  maintenance  of  the  children  of  Charles  Morley 
Balders,  and  in  making  payments  for  his  personal  benefit. 

By  the  decree  made  by  the  Vice-Chancellor  on  further  directions,  it 
was  declared,  "  that  the  trustees  were  not  entitled  to  be  allowed,  out  of 
the  mone3-s  received  by  them,  any  sums  of  mone3'  paid  or  allowed  by 
them,  which  were  for  the  personal  benefit  of  Charles  Morley  Balders, 
or  for  the  maintenance  and  education  of  his  children."  And  it  was  or- 
dered, "  that  the  master  should  ascertain,  whether  anj',  and  which  of 
the  sums  mentioned  in  the  schedules  to  his  report  as  paid  or  allowed 
by  the  trustees,  were  to  be  considered  as  paid  or  allowed  for  the  per- 
sonal benefit  of  Charles  Morley  Balders,  and  that  the  master  should 
disallow  the  same,  and  also  the  sums  alleged  to  have  been  paid  for  the 
maintenance  and  education  of  the  children." 

The  trustees  and  the  children  appealed  against  so  much  of  the 
decree  as  contained  this  declaration,  and  the  directions  founded 
upon  it. 

The  question  was,  Whether  the  second  deed  of  the  15th  of  Januarj-, 
1803,  was  valid  as  against  an  encumbrancer,  so  far  as  it  provided  that, 
if  Balders  sold  or  encumbered  his  life  interest,  it  should  be  lawful  for 
the  trustees  of  the  term,  created  by  the  first  deed  of  the  same  date,  to 
applj-  the  rents  and  profits,  after  paying  Mrs.  Balders's  pin-money,  to 
the  maintenance  and  support  of  Mr.  Balders,  or  his  wife  or  children,  in 
such  manner  as  they  should  think  proper. 

Mr.  Sugden  and  Mr.  Wilbraham,  for  the  appellants. 

Mr.  SeaM,  Mr.  Bickersteth^  and  Mr.  Daniel,  contra. 
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The  Loed  Chai<cellob.  [Lokd  Lyndhubst.]  The  question  in  tliis 
cause  is,  Wliether,  in  a  transaction  of  suck  a  kind  as  appears  in  these 
pleadings,  Balders  could  charge  this  property  with  the  payment  of  the 
annuities  granted  to  the  Albion  Insurance  Company ;  or,  is  the  pro- 
vision in  the  second  deed  to  have  etfect,  so  as  to  defeat  the  securities 
given  for  the  payment  of  the  annuities. 

The  case  was  argued  as  to  two  points.  It  was  said,  first,  that  the 
provision,  enabling  the  trustees  to  apply  the  rents  and  profits  to  the 
maintenance  of  Balders  himself,  was  sustainable ;  and,  secondly,  that, 
assuming  that  the  provision,  enabling  the  trustees  to  apply  the  rents 
and  profits  for  the  maintenance  of  Balders  himself,  could  not  be  sus- 
tained as  against  the  encumbrancer,  yet  the  court  would  sustain  it  so 
far  as  regards  the  application  of  those  rents  and  profits  to  the  mainte- 
nance of  the  wife  and  cliildren  of  Mr.  Balders.  The  first  point  was 
not  much  pressed,  and  seems  to  me  free  from  all  reasonable  doubt. 
The  transaction,  in  that  respect,  cannot  be  sustained.  Balders  has  a 
life-interest  in  certain  property ;  having  that  life-interest,  can  it  be 
contended,  that  he  can  enter  into  a  covenant  —  a  private  deed  — 
with  his  own  trustees,  that  he  shall  not  encumber  his  interest  in  the 
property,  and  that,  if  he  does  encumber  it  —  if,  for  instance,  he  sells  it 
for  valuable  consideration,  —  the  effect  is  to  be,  that  the  purchaser 
shall  not  be  entitled  to  possess  what  he  has  bought,  but  that. Balders 
himself,  subject  to  the  discretion  of  his  trustees,  and  under  their  direc- 
tion, shall  continue  to  enjoy  the  rents  and  profits,  as  if  the  alienation 
had  not  taken  place  ?  In  point  of  law,  such  a  transaction  cannot  be 
sustained. 

The  only  question,  which  admits  of  doubt,  is,  Whether  the  provision 
can  be  sustained  against  the  encumbrancer,  so  far  as  regards  the  appli- 
cation of  the  rents  and  profits  to  the  maintenance  of  the  wife  and  chil- 
dren ?  It  was  admitted  on  all  hands,  that  the  parties  to  the  deed  did 
not  contemplate  a  fraud ;  but  the  transaction  is,  in  its  very  nature, 
fraudulent.  Though  the  parties  had  no  fraud  in  view,  the  deeds  them- 
selves are  fraudulent.  If  the  tenant  for  life  procured  any  person  to 
advance  money  to  him  on  the  securitj"  of  the  property,  in  that  event, 
and  in  that  event  onl}',  was  the  instrument  in  question  to  have  opera- 
tion. In  point  of  law,  the  deed  cannot  be  sustained.  I  concur,  there- 
fore, with  the  judgment  of  the  Vice-Chancellor. 

The  question  was  before  Lord  Eldon  on  a  motion ;  and,  though  he 
did  not  express  a  decisive  opinion,  I  collect,  that  he  concurred  in  the 
view  which  I  have  taken  of  the  case. 

Appeal  dismissed. 
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LESTER  V.  GARLAND. 
Chancery.    1832. 

[Seported  5  Sim,  205.] 

The  Vice-Chancellor.^  [Sir  Lancelot  Shadwtell.J  By  the  settle- 
ment made  on  the  marriage  of  Miss  Garland  with  Mr.  Spurrier,  it  was 
recited  that  Mr.  Spurrier,  in  ease  the  marriage  should  take  effect, 
would,  in  right  of  his  intended  wife,  become  entitled  to  a  sum  of 
£1,000  when  she  should  attain  the  age  of  21  years ;  and  that  her 
father  had  agreed  to  pay  dowu  £4,000  to  the  husband,  who,  in  con- 
sideration of  the  intended  marriage,  and  in  order  to  make  a  provi- 
sion for  his  intended  wife  and  the  issue  of  the  marriage,  had  agreed 
on  his  part,  to  advance  a  sum  of  £33,333  6s.  8d.  Three  per  Cent. 
Reduced  Bank  Annuities,  to  be  settled  upon  the  trusts  thereinafter 
mentioned.  And  then  it  recites  that  the  £4,000  had  been  paid,  bj'  the 
father  of  the  lady,  to  Mr.  Spurrier,  and  that  he  had  transferred  the 
stock  to  the  trustees.  The  settlement  then  declares  that  the  trustees 
are  to  stand  possessed  of  the  sum  of  £33,333  6s.  8d.  Reduced  Annui- 
ties upon  trust,  after  the  marriage,  to  pay  the  dividends  to  Mr. 
Spurrier  for  his  life,  or  until,  by,  or  in  consequence  of  any  unforeseen 
misfortunes  in  trade,  or  otherwise,  it  should  happen  that  he  should  be- 
come a  bankrupt  or  insolvent,  and,  after  the  death  of  Spurrier,  or  from 
and  after  his  bankruptcy  or  insolvency,  if  such  misfortune  should  hap- 
pen, then  to  apply  the  interest  of  the  trust  fund  for  the  benefit  of  the 
wife  during  her  life,  and,  in  particular,  during  the  remainder  of  the  joint 
lives  of  the  husband  and  wife,  to  pay  the  interest  and  dividends  for  the 
separate  use  of  Amy  Garland  and  her  children.  The  settlement  then 
goes  on  to  declare  the  trusts  for  the  children  after  the  death  of  the  hus- 
band and  wife,  upon  which  nothing  turns.  Then  there  is  a  proviso  that 
it  shall  be  lawful  for  the  trustees,  after  the  death  of  Spurrier,  or  from 
and  after  his  becoming  a  bankrupt  or  insolvent,  and  after  the  death  of 
Mrs.  Spurrier,  to  apply  the  whole  or  such  part  as  the  trustees  shall 
think  fit,  of  the  dividends  of  the  expectant  portions  of  the  children,  for 
their  maintenance  and  education.  And  then  it  is  provided  that,  if  there 
shall  be  no  child  of  the  marriage,  who,  by  virtue  of  the  trusts,  shall  be- 
come entitled  to  an  absolute  share  of  the  trust  fund,  then  the  trustees 
shall  stand  possessed  of  the  trust  fund,  in  trust  for  the  survivor  of  Mr. 
Spurrier  and  his  wife,  but  in  case  she  shall  die  in  his  lifetime,  and,  at 
her  decease,  or  after  that  event,  there  shall  be  such  failure  of  issue  of 
the  intended  marriage  as  thereinbefore  mentioned,  then,  if  at  the  time 
of  such  failure  of  issue,  Mr.  Spurrier  should  be,  or  should  have  been  a 
bankrupt  or  insolvent,  15  sixty-sixth  parts  of  the  trust  fund  shall  be- 
1  The  opinion  only  is  here  given. 
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long  to,  and  be  in  trust  for  the  next  of  kin  in  blood  of  the  wife,  at  the 
time  of  her  death.  Mr.  Spurrier  having  become  a  bankrupt,  the  bill 
is  filed,  by  the  trustees  of  the  marriage  settlement,  for  the  purpose  of 
having  the  rights  of  the  parties  declared. 

A  variety  of  cases,  beginning  with  the  ease  of  Lockyer  v.  Savage,  2 
Strange,  947,  which  was  decided  about  100  years  ago,  have  established 
that,  though  there  cannot  be  a  settlement  of  the  husband's  own  estates 
so  as  to  make  his  life  interest'  cease  in  the  event  of  his  becoming  a 
bankrupt,  in  order  that  the  benefit  of  tlie  estate  might  be  given  to  the 
wife  or  children  of  the  marriage,  yet  the  wife's  estate  may  be  so 
settled.  That  I  take  to  be  the  clear  rule :  and  it  would  be  useless  to 
travel  through  a  vast  number  of  cases  b}'  which  that  rule  has  been 
established,  all  of  which  may  be  found  on  referring  to  any  of  the  late 
cases  on  the  subject. 

In  this  case,  if,  instead  of  expressing  the  mode  of  dealing  with  the 
wife's  property  and  the  husband's  in  the  way  in  which  we  find  it  stated 
in  this  marriage  settlement,  it  had  been  stated,  that  it  had  been  agreed 
that  the  wife's  fortune  should  be  invested  in  the  purchase  of  a  certain 
quantitj'  of  the  Three  per  Cent.  Reduced  Annuities,  and  that  the  husband 
should,  with  his  own  funds,  purchase  so  much  of  the  Three  per  Cent; 
Annuities,  as  that  the  income  of  the  whole  would  yield  £1,000  a  year, 
and  that  then  the  fund  should  be  settled  in  the  wa}-  in  which  the  whole 
of  this  fund  is  settled,  nothing  could  be  more  plain  than  that,  with 
respect  to  the  wife's  portion  of  the  fund,  that  is,  the  fund  purchased  by 
the  investment  of  her  money,  the  settlement  would  be  entirely  good  ; 
and  that,  with  respect  to  the  husband's  portion,  the  settlement  would 
fail  so  far  as  it  professed,  in  the  event  of  his  bankruptcy,  to  take  away 
the  benefit  of  his  estate  from  his  creditors,  and  to  give  it  to  his  wife  or 
children. 

I  apprehend  that  the  parties  to  the  settlement  in  this  case,  must  have 
agreed  that  15  sixt^'-sixths  of  the  trust  fund  should,  in  certain  events, 
belong  to  the  next  of  kin  to  the  wife,  because  they  had  calculated  that, 
at  the  then  price  of  stocks,  the  £5,000,  the  amount  of  the  wife's  for- 
tune, would  have  purchased  £7,575  Three  per  Cent.  Reduced  Annuities," 
which  is  the  amount  of  15  sixty-sixth  parts  of  the  whole  fund.  And 
though  the  parties  to  the  settlement  have  not  expressed  that  the  provi- 
sion in  question  was  made  on  the  calculation  which  I  have  suggested,  I 
think  that  I  am  warranted  in  considering  it  to  have  been  so  made,  bj'  the 
course  of  proceeding  which  was  adopted  in  the  case  of  Higginson  v. 
Kelly,  1  Ball  &  Beatt.  252,  which  was  before  Lord  Chancellor  Manners. 
In  that  case  a  person  being  in  trade  had,  in  consideration  of  £1,000,  his 
wife's  fortune,  convej'ed  a  leasehold  house  to  trustees,  for  his  own  use  till 
his  death  or  bankruptcy,  then,  in  either  event,  if  his  wife  were  alive,  to 
raise  £1,000  for  her  separate  use.  Lord  Manners  saj-s :  "The  rule 
of  law,  as  stated  by  the  counsel  for  the  plaintiffs,  that  a  trader  cannot, 
on  his  marriage,  settle  his  property  in  such  a  manner  that,  in  the  event 
of  his  bankruptcy,  his  wife  shall  be  entitled  to  a  provision  out  of  it,  in 
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prejudice  to  his  creditors,  is  perfectly  correct,  and,  if  thej'  could  have 
satisfied  me  that  such  was  the  case  before  the  court,  I  should  have  no. 
hesitation-in  granting  the  injunction.  But  though  the  property  in  this 
case,  strictly  speaking,  is  the  husband's,  ^-et  it,  in  realitj',  is  the  for- 
tune of  the  wife,  intended  as  a  provision  for  her  and  her  children,  in 
case  of  bankruptcy  of  her  husband."  His  Loi'dship  then  says  :  "  The 
same  question  came  before  me  In  the  Matter  of  Stanford,  a  bankrupt : 
the  case  was,  in  circumstances,  nearlj'  the  same  as  the  present.  I  had 
some  doubts,  and  finding  the  question  had  never  been  the  subject  of 
decision,  I  had  a  communication  with  Lord  Eldon  and  Lord  Redesdale 
upon  it.  I  stated  to  them  that  it  appeared  that  the  intention  on  the 
executing  the  settlement,  was  that  the  fortune  of  the  wife,  should  be  a 
provision  for  her,  but,  through  mistake,  it  was  made  to  appear  the  prop- 
erty of  the  husband ;  and  I  submitted  to  them  whether  the3'^  were  of 
opinion  that  I  could  so  far  correct  the  deed  of  settlement  to  meet  the 
intention  of  the  parties,  as  to  amend  the  mistaken  form  of  the  deed, 
and  mould  it  so  as  to  be  a  valid  settlement.  Both  the  learned  lords 
were  of  opinion  that  I  was  at  liberty  to  do  so ;  and  I  accordingly 
amended  the  settlement.  I  am,  therefore,  in  this  case,  of  opinion  that 
the  settlement  must  be  considered  as  made  of  the  fortune  of  the  wife 
of  the  bankrupt,  and  that  she,  by  means  of  her  trustees,  is  at  liberty 
to  proceed  at  law  to  recover  the  house  for  the  purposes  of  the  settle- 
ment." Now  I  do  not  amend  the  settlement,  but  I  am,  I  think,  war- 
ranted, by  the  general  tenor  and  substance  of  it,  to  declare  that  this 
settlement  is  to  be  considered  precisely  in  the  same  manner  as  if  the 
amount  of  the  wife's  fortune  was  £5,000  (for  it  is  not  worth  while  to 
make  any  distinction  between  the  payment  in  prcesenti  of  £4,000  and 
the  payment  of  £1,000  when  the  wife  attained  the  age  of  21)  and  as 
if  the  £5,000  had  been  invested  in  the  pui'chase  of  Three  per  Cent. 
Reduced  Annuities,  and  tlien  a  settlement  made  of  the  whole  fund. 

If  the  parties  wish  to  have  that  matter  more  rigidly  inquired  into,  in 
order  to  ascertain,  precisely,  what  proportion  of  the  Reduced  Annuities 
might  have  been  purchased  with  the  £5,000, 1  will  refer  it  to  the  master 
to  make  the  inquiry :  but  they  may  perhaps  be  content  with  having  it 
declared  that  the  15  sixty-sixths  are  to  be  considered  as  that  portion  of 
the  trust  fund  which  was  purchased  with  the  wife's  propertj',  and  that, 
as  to  so  much  of  that  fund,  the  limitation  over  in  the  event  of  the  bank- 
ruptcy or  insolvenc}'  of  the  husband,  is  good ;  but  that,  as  to  the 
remainder,  it  is  invalid.* 

Sir  E.  Sugden  and  Mr.  Wheatley,  for  the  plaintiflFs,  the  solvent 
trustees  of  the  settlement. 

Mr.  Knight  and  Mr.  Turner,  for  the  defendants,  Mrs.  Spurrier  and 
her  infant  child. 

Mr.  Pepys,  Mr.  Ellison,  and  Mr.  Jacob,  for  the  assignees. 

Mr.  Wood  appeared  for  the  defendants,  Jollifl"  and  W.  J.  Spurrier. 

1  See  MaiUr  of  MmgTian,  1  Soh.  &  L.  179  (1803). 
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ROCHFORD  «.  HACKMAN. 

Chancery.     1852. 
\SepoTteA  9  Bare,  475.] 

A  CLAIM,  filed  by  William  James  Rochford  and  Martba  Ann  his  wife, 
against  Hackman  anfi  another,  the  personal  representatives  of  William 
Rochford,  the  testator  in  the  cause,  —  English  the  assignee  under  the 
insolvency  of  Richard  Rochford  the  elder,  the  son  of  the  testator,  and 
Richard  Rochford  the  younger,  the  son  of  Richard  Rochford  the  elder, 
for  the  purpose  of  having  the  trusts  of  the  will  of  the  testator,  so  far 
as  respected  the  sum  of  £1900  Consols,  executed  under  the  direction 
of  the  court,  and  to  have  one  moiety  of  that  sum  transferred  to  the 
plaintiffs,  and  the  other  moiety  secured  in  court  for  the  benefit  of  the 
parties  interested  therein.  The  plaintiff  Martha  Ann  Rochford  was 
one  of  the  children  of  Richard  Rochford  the  elder,  the  insolvent,  and 
had  attained  twentj'-one.  The  defendant  Richard  Rochford  the  younger 
was  his  only  other  child,  and  was  still  an  infant. 

William  Rochford  the  testator,  by  his  will,  dated  the  15th  of  August, 
1822,  gave  and  bequeathed  the  residue  of  his  personal  estate  to  Samuel 
Groves  and  Thomas  Hackman,  upon  trust,  to  permit  and  suflier  or  au- 
thorize and  empower  his  wife  to  receive  the  income  for  her  life,  and 
after  her  decease,  as  to  one  fourth  part  of  the  residue,  upon  trust,  to 
paj'  to,  or  permit  and  suffer,  or  authorize  and  empower,  his  son  Richard 
Rochford  (the  insolvent)  to  receive  the  income  for  his  life,  and  after  his 
decease  to  transfer  and  pay  the  same  to  the  child,  if  only  one,  and  if 
more  than  one,  unto,  between,  or  amongst  the  children  of  his  son 
Richard,  share  and  share  alike,  to  be  vested  interests  in  such  child  or 
children,  as  and  when  he,  she,  or  they  respectivelj'  should  attain 
twenty-one,  with  survivorship  as  to  the  shares  of  children  dying  under 
twenty-one,  and  with  a  direction  that  the  income  of  the  shares  of  the 
children,  or  so  much  thereof  as  the  trustees  should  think  fit,  should  be 
applied  for  their  maintenance  during  their  minorities ;  and  as  to  the 
other  three  fourths  of  the  residue,  after  the  death  of  the  wife,  the  tes- 
tator declared  similar  trusts,  —  as  to  one  fourth,  in  favor  of  his  son 
James  and  his  children ;  as  to  another  fourth,  in  favor  of  his  son 
William  and  his  children ;  and  as  to  the  remaining  fourth,  in  favor  of 
his  son  John  and  his  children.  And  he  then  provided,  that,  in  case 
any  or  either  of  his  said  four  sons  should  die  without  leaving  an^'  child 
or  children  him  or  them  surviving,  or,  being  such,  in  case  all  of  them 
should  happen  to  die  under  the  age  of  twenty-one,  that  the  part  or 
share,  parts  or  shares,  intended  for  such  of  his  said  son  or  sons  so 
dying  as  aforesaid,  and  his  or  their  respective  issue  as  aforesaid,  should 
be  divided  into  as  many  shares  as  should  be  equal  to  the  number  of  his 
son  or  sons  who  should  be  then  living,  or,  being  then  dead,  should 
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have  left  a  child  or  children  living  at  his  or  their  death  or  respective 
deaths ;  and  thereupon,  such  shares  should  be  and  remain  upon  such 
trusts  for  his  said  surviving  other  sons  and  their  children  respectively 
as  were  thereinbefore  declared  with  respect  to  the  original  shares.  And 
the  will  contained  the  following  clause :  "  And  my  further  will  is,  and 
I  do  hereby  expressly  declare  and  direct,  that  in  case  my  said  wife,  or 
anj'  of  my  said  four  sons,  shall  in  any  manner  sell,  assign,  transfer, 
encumber,  or  otherwise  dispose  of  or  anticipate  all  or  any  part  of  her, 
his,  or  their  share  and  interest  of  and  in  the  said  dividends,  interest, 
and  annual  proceeds  aforesaid,  then  and  in  such  case,  and  from  and 
immediately  after  such  alienation,  sale,  assignment,  transfer,  or  dispo- 
sition shall  be  made,  the  said  several  bequests  so  hereinbefore  made  to 
or  in  trust  for  him  and  them  as  aforesaid  shall  cease,  determine,  and  be- 
come utterlj-  void  to  aU  intents  and  purposes,  as  if  the  same  had  not 
been  mentioned  in  or  made  part  of  this  mj*  will,  and  as  if  my  said  wife 
or  either  of  my  said  sons  were  dead." 

The  testator  died  in  September,  1831 ;  and  his  wife  in  October  follow- 
ing. Two  of  the  sons,  William  and  John,  subsequently  died  without 
leaving  any  issue. 

The  residue  of  the  testator's  estate  was  invested  in  the,  purchase  of 
£3800  Consols,  and  the  moiety  of  that  sum  (which  was  the  subject  of 
the  claim),  in  the  events  that  had  happened,  stood  limited  by  the  wUl 
to  Richard  Rochford,  the  insolvent,  and  his  children.  Richard  Roch- 
ford,  the  insolvent,  received  the  dividends  of  tliis  moiety  up  to  the 
10th  of  October,  1850 ;  but,  on  the  14th  of  December,  1849,  being 
then  a  prisoner  in  actual  custody  for  debt  in  the  debtors  prison  for 
London  and  Middlesex,  he  presented  his  petition  to  the  Court  for  Re- 
lief of  Insolvent  Debtors  for  his  discharge  from  such  custody,  accord- 
ing to  the  provisions  of  the  Act  1st  &  2d  Vict.  c.  110.  By  an  order  of 
that  court,  dated  the  17th  day  of  December,  1849,  his  estate  and  effects 
were  vested  in  the  provisional  assignee,  and  by  a  subsequent  order  of 
the  same  court  the  defendant  English  was  appointed  to  be  the  assignee 
under  the  insolvency.  It  was  admitted  at  the  bar,  that  in  the  schedule 
filed  by  Richard  Rochford  in  the  Insolvent  Court,  especial  reference 
was  made  to  his  life  interest  in  a  moiety  of  the  residue  under  the  tes- 
tator's will,  and  to  the  provisions  of  the  will  with  reference  to  the 
assignment  of  that  interest. 

The  Solicitor-  General  and  Mr.  Shebheare,  for  the  plaintiffs. 

Mr.  De  Gex,  for  the  defendant  Richard  Rochford  the  younger. 

Mr.  Tripp,  for  the  assignee  of  Richard  Rochford  the  elder. 

Mr.  Baily,  for  the  trustees. 

The  Vice-Chakcellor.  [Sib  Geoege  James  Turner.]  In  the 
circumstances  of  this  case  it  is  contended  by  the  plaintiffs,  and  the 
defendant  Richard  Rochford  the  younger,  that  the  insolvent's  life 
interest  in  the  £1900  Bank  Three  per  Cent.  Annuities  has  ceased,  and 
that  they  have  become  presently  entitled  to  that  fund  in  equal  shares : 
as  to  the  share  of  the  plajntiff?.  absplutply,  and  as  to  the  share  pf  the. 
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defendant  Richard  Rochford  the  younger,  contingentlj'  on  his  attaining 
twenty-one ;  but  the  defendant  English,  on  the  other  hand,  insists  that 
he  is  entitled  to  the  income  of  the  £1900  Consols  during  the  remainder 
of  the  life  of  Richard  Rochford  the  insolvent. 

In  determining  this  question,  the  first  point  for  consideration  appears 
to  me  to  be,  whether  there  are  any  fixed  rules  by  which  the  court  can 
be  guided  in  its  determination ;  and  upon  examining  the  cases  upon 
the  subject,  I  think  it  will  be  found  that  there  are  two  such  rules  :  First, 
that  property  cannot  be  given  for  life  any  more  than  absolutely,  with- 
out the  power  of  alienation  being  incident  to  the  gift ;  and  that  an}- 
mere  attempt  to  restrict  the  power  of  alienation,  whether  applied  to  an 
absolute  interest  or  to  a  life  estate,  is  void,  as  being  inconsistent  with 
the  interest  given  ;  and  secondlj',  that  although  a  life  interest  may  be 
expressed  to  be  given,  it  may  be  well  determined  by  an  apt  limitation 
over. 

That  property  cannot  be  given  for  life  any  more  than  absolutely,  with- 
out the  power  of  alienation  being  incident  to  the  gift,  appears  to  me  to 
be  well  settled  by  the  cases  of  Brandon  v.  Robinson,  18  Ves.  429  ;  and 
Graves  v.  Dolphin,  1  Sim.  66.  In  both  those  cases  there  were  gifts 
for  life,  with, provisions  which  were  directed  against  alienation,  but  in 
neither  of  them  was  there  anj'  proviso  for  determining  the  life  interest, 
or  any  gift  over  in  the  event  of  alienation ;  and  the  court  in  each  of 
those  cases  held  that  the  life  interest  continued ;  and  these  cases  are 
not,  so  far  as  I  am  aware,  contravened  by  any  other  authority. 

That,  in  cases  where  a  life  interest  is  expressed  to  be  given,  it  may 
be  well  determined  by  an  apt  limitation  over,  is,  I  think,  equallj-  well 
settled  b}'  manj'  authorities:  Wilkinson  v.  Wilkinson,  3  Swanst.  515  ; 
Cooper  V.  Wyatt,  5  Madd.  482 ;  Yarnold  v.  Moorhouse,  1  Russ.  & 
My.  364 ;  Kearsley  v.  Woodcock,  3  Hare,  185  ;  Martin  v.  Margham, 
14  Sim.  230 ;  Brandon  v.  Aston,  2  Y.  &  C.  C.  C.  24  ;  and  Churchill  v. 
Marks,  1  Coll.  441. 

It  was  insisted,  however,  at  the  bar,  that  a  further  rule  was  to  be 
deduced  from  the  cases,  namelj',  that  a  limitation  over  was  in  all  cases 
essential  to  the  determination  of  the  life  interest ;  and  the  case  of 
Dickson's  Trust,  1  Sim.  N.  S.  37,  was  relied  on  for  that  purpose. 
For  the  reasons  which  I  shall  presently  give,  I  do  not  think  it  neces- 
sary now  to  decide  that  point ;  but  it  maj-  be  well  to  observe  upon  it, 
that  I  do  not  understand  the  case  of  Dickson's  Trust  to  have  decided 
that  the  life  interest  would  not  be  well  determined  bj'  a  proviso  for 
cesser,  though  not  accompanied  bj'  a  limitation  over ;  and  that  I  do 
not  think  that  any  such  rule  is  to  be  collected  from  the  cases.  The 
true  rule  I  take  to  be  this  :  The  court  is  to  collect  the  intention  of  the 
testator,  whether  his  intention  was  that  the  life  interest  should  not  con- 
tinue ;  and  it  is  to  collect  that  intention  from  the  whole  will,  looking  to 
the  primary  disposition,  for  the  purpose  of  seeing  to  what  extent  the 
interest  is  given,  and  to  the  ulterior  disposition,  for  the  purpose  of  see- 
ing to  what  extent  and  in  what  events  the  primary  disposition  is 
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defeated.  If,  on  the  one  hand,  the  court,  upon  this  examination,  finds 
that  there  is  a  limitation  over,  and  that  it  meets  the  event  which  has 
occurred,  it  is  plain  that  the  testator  did  not  intend  the  life  interest 
to  continue  in  that  event,  and  it  ceases  accordingly,  as  in  the  cases 
to  which  I  have  referred*;  but  if,  on  the  other  hand,  the  court,  upon 
the  examination,  finds  that  the  limitation  over  does  not  meet  the  event 
which  has  occurred,  there  is  no  evidence  of  the  testator's  intention  that 
the  life  interest  should  not  continue  in  that  event,  and  it  therefore  con- 
tinues, as  in  Lear  v.  Leggett,  1  Russ.  &  My.  690,  and  Pym  v.  Lockyer, 
12  Sim.  394.  This  view  of  the  cases  appears  to  me  to  remove  all 
difficulty  upon  them,  and  it  falls  in  with  the  case  of  Dommett  v.  Bed- 
ford, 6  T.  R.  684,  in  which  the  life  interest  was  held  to  cease  upon  the 
proviso  for  cesser  without  any  gift  over.  I  think,  indeed,  it  would  be 
diflScult  to  hold  that  any  greater  effect  can  be  due  to  the  limitation  over 
than  to  the  express  declaration  of  the  testator  that  the  life  interest 
should  cease. 

Some  observations  which  fell  from  Lord  Eldon  upon  this  question  in 
the  leading  case  of  Brandon  v.  Robinson,  18  Ves.  429,  appear  to  me 
to  have  been  to  some  extent  misapprehended,  and  I  will  venture  there- 
fore to  make  some  few  observations  upon  that  case.  Lord  Eldon,  in 
that  judgment,  first  observes,  that  a  disposition  to  a  man  until  he  shall 
become  bankrupt,  and  after  his  bankruptcy  over,  is  quite  different  from 
an  attempt  to  give  to  him  for  his  life,  with  a  proviso  that  he  shall  not 
sell  or  alien  (Id.  432,  433) ;  and  the  distinction  between  the  two  cases 
is  obvious.  In  the  former  case  the  disposition  could  not  possibly  en- 
dure bej-ond  the  bankruptcy.  In  the  latter,  it  would,  if  the  law  did 
not  allow  the  proviso,  or  if  the  proviso  was  not  couched  in  terms  calcu- 
lated, in  the  events  which  happened,  to  defeat  the  life  interest ;  but  I 
do  not  understand  Lord  Eldon  to  say,  that  the  law  does  not  allow  the 
proviso.  On  the  contrary,  he  expressly  says,  that  if  the  proviso  be  so 
expressed  as  to  amount  to  a  limitation  reducing  the  interest  short  of  a 
life  estate,  neither  the  man  nor  his  assigns  can  have  it  beyond  the 
period  limited ;  and  we  have  here,  therefore,  his  distinct  opinion  that 
upon  a  proviso  so  expressed  the  life  interest  would  cease.  He  then 
passes  to  the  case  of  Foley  v.  Sarnell,  1  Bro.  C.  C.  274,  and  to  the 
old  form  of  trusts  for  the  separate  use  of  married  women,  for  the  pur- 
pose of  showing  that  the  power  of  disposition  accompanied  the  interest 
unless  an  available  restriction  was  imposed ;  and  he  then  proceeds  to 
the  particular  case  which  he  had  under  his  consideration,  and,  having 
first  shown  that  the  life  interest  was  the  property  of  the  bankrupt, 
goes  on  to  inquire  whether  there  was  enough  in  the  will  to  show  that  it 
could  not  be  assigned  under  the  Commission  of  Bankruptcy ;  on  which 
he  observes,  that,  "  to  prevent  that,  it  must  be  given  to  some  one  else," 
meaning,  as  I  understand  the  judgment,  not  that  in  all  cases  there 
must  be  a  gift  over  to  prevent  the  assignees  from  taking;  but  that, 
under  the  provisos  of  that  particular  will  the  assignees  must  take  in 
the  absence  of  such  a  gift  over;  as  was  clearly  the  case,  according  to 
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the  tenor  of  the  previous  part  of  his  judgment,  there  being  no  proviso 
determining  the  life  interest ;  and  that  this  was  Lord  Eldon's  meaning 
is,  I  think,  apparent,  both  from  what  precedes-  and  what  follows  upon 
the  passage  in  question ;  for  in  what  precedes  he  refers  to  the  pro- 
visions of  the  whole  will,  and  in  what  follows*  he  adverts  to  the  ques- 
tion whether  the  restrictions  contained  in  the  will  could  be  construed 
into  a  limitation  giving  the  interest  to  the  residuarj'  legatee.  Lord 
Eldon's  judgment  in  Brandon  v.  RoMnson  does  not,  therefore,  appear 
to  me  to  go  to  the  extent  of  deciding  that  in  alj  cases  there  must  be  a 
gift  over  in  order  to  determine  the  life  interest. 

In  the  present  case,  however,  I  do  not,  as  I  have  already  observed, 
think  it  necessarj*  to  determine  that  question.  I  am  of  opinion  that 
the  testator  in  this  case  has  not  merely  provided  for  the  cesser  of  the 
life  interest,  but  has  made  a  valid  gift  over ;  and  I  think  so  for  this 
reason :  According  to  the  general  rale,  some  effect  must,  if  possible, 
be  given  to  all  the  words  of  a  will ;  and  I  see  no  effect  which  can  be 
given  to  the  words  which  follow  on  the  cesser  of  the  life  interest,  unless 
they  be  construed  to  operate  the  limitation  over,  for  the  cesser  or  de- 
termination of  the  life  estate  was  effected  by  the  previous  provisions. 

Some  observation  was  made  in  the  course  of  the  argument  upon  the 
terms  in  which  this  limitation  over  is  expressed,  "  as  if  the  same  had 
not  been  mentioned  in  or  made  part  of  this  mj^  will,  or  as  if  m^y  said 
wife,  or  either  of  my  said  sons  were  dead ;  "  but  on  looking  at  the 
previous  provisions  of  the  will,  I  think  there  is  no  difficulty  in  under- 
standing what  the  testator  here  intended.  In  the  event  of  any  of  the 
sons  dying  without  leaving  children,  he  had  given  over  their  fourths  to 
the  other  sons  and  their  children  ;  and  what  I  take  him  to  have  meant 
by  this  clause  is,  that  the  words  "  as  if  the  same  had  not  been  mentioned 
in  the  will "  should  apply  to  the  event  of  there  being  no  children,  and  the 
words  "  as  if  they  were  dead"  to  the  event  of  there  being  children.  I 
am  also  of  opinion  that  the  event  has  occurred  on  which  this  limitation 
over  was  to  take  effect.  I  think  the  case  in  that  respect  is  completel}' 
governed  by  Shee  v.  Hale,  13  Ves.  404 ;  Martin  v.  Marc/hxim,  14  Sim. 
230  ;  Brandon  v.  Aston,  2  Y.  &  C.  C.  C.  24  ;  and  Churchill  v.  Marks, 
1  Coll.  441 ;  and  is  not  affected  by  Learx.  Leggett,  1  Russ.  &  My.  690, 
and  Pym  v.  Lockyer,  12  Sim.  394;  the  alienation  in  the  two  latter 
cases  being  compulsory,  and  in  the  former  voluntary. 

A  learned  text  writer  has,  I  observe,  expressed  some  doubt  upon 
the  soundness  of  this  distinction  between  compulsory'  and  voluntary 
alienations  ;  but  I  see  no  reason  for  the  doubt.  It  cannot,  I  think,  be 
said  that  a  man  has  alienated  when  the  alienation  is  made  by  the  act  of 
the  law  and  not  by  his  own  act ;  and  if  he  has  not  alienated,  there  is  no 
breach  of  the  condition,  and  the  life  estate  is  not  determined.  The 
conclusion,  therefore,  at  which  I  have  arrived  in  this  case  is,  that  the 
life  interest  of  the  insolvent  is  determined  ;  and  the  remaining  ques- 
tions then  are,  whether  the  capital  ought  now  to  be  divided,  and  how 
the  income  of  it  from  the  date  of  the  insolvency  is  to  be  dealt  with. 
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I  think  that  the  capital  cannot  now  be  divided ;  for  I  think  that  the 
determination  of  the  life  interest  does  not  alter  the  class  who  are  to 
take  the  capital,  and  that  any  after-born  child  of  the  insolvent  attain- 
ing twentj--one  will  be  entitled  to  share  in  it.  The  object  of  the  pro- 
viso is  to  determine  the  life  interest  as  to  the  beneficial  enjoyment  of 
the  insolvent ;  and  to  hold  it  to  be  determined  so  as  to  alter  the  rights 
of  his  children  would  be  to  carry  it  bej-ond  its  object.  The  result,  I 
think,  is,  that  the  plaintiff  Mrs.  Eochford  has  a  vested  interest  in  a 
moiety  of  the  £1900  Consols,  and  the  defendant  Eichard  Eochford  has 
a  contingent  interest  in  the  other  moiety  ;  but  that  both  these  interests 
would  open,  so  as  to  let  in  any  after-born  children  of  the  insolvent : 
and  this  being  the  result,  I  think  that  Mrs.  Eochford  is  entitled  to  re- 
ceive the  interest  of  her  moiety.  The  case,  in  this  respect,  seems  to 
me  to  stand  upon  the  same  footing  as  the  case  of  a  vested  interest 
liable  to  be  divested,  and  in  that  case  the  party  entitled  to  the  vested 
interest  is,  as  I  apprehend,  entitled  to  the  income.  The  income  of  the 
other  moiety  must,  I  think,  be  accumulated.^ 


SYNGE  V.   SYNGE. 

lEisft  Chancery.     1855. 

[Uepm-ted  4  Ir.  Ch.  337.] 

Lady  Hutchinson,  by  her  last  will,  bearing  date  the  5th  day  of 
April  1827,  bequeathed  £2564  lis.  bd.  bank  stock,  and  £5809  16s.  4d 
Government  £3J  per  cent,  stock,  of  which  she  was  then  possessed, 
to  trustees,  on  trust  to  permit  Edward  Synge,  one  of  the  respondents, 
to  receive  the  annual  produce  thereof  during  his  life,  and  after  his 
death  on  trust  for  certain  other  persons.  After  her  death  he  received 
the  dividends  on  both  stocks.  On  the  1st  of  August  1839,  he  mort- 
gaged certain  property  to  the  petitioner  Francis  Sj'nge,  for  £10,800, 
which  sum  he  covenanted  by  the  mortgage  deed  to  pay  on  the  1st  of 
August  1840  ;  and  on  this  covenant  Francis  Sjnge,  in  or  as  of  Easter 
Term  1850,  obtained  a  judgment  against  him.  In  the  month  of  May 
1852,  by  an  indenture  made  between  the  said  Edward  Synge  of  the 
first  part,  the  respondent  William  D.  Latouche  of  the  second  part, 
and  several  judgment  creditors  prior  to  the  petitioner,  of  the  third 
part;  and  reciting  the  obtaining  of  the  judgments  against  Edward 
Synge,  and  his  inability  to  satisfj'  his  creditors,  and  that  they  had 
issued  executions  against  his  person,  which  they  undertook  to  with- 
draw on  the  execution  of  the  deed ;  Edward  Synge  assigned,  among 
other  things,  his  life  interest  in  the  Government  and  bank  stock  before- 
mentioned,  to  the  said  William  D.  Latouche,  on  trust  as  to  most  of  the 
1  See  Hurst  v.  Burst,  21  Ch.  Div.  278  (1882). 
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property,  for  the  benefit  of  Edward  Synge's  creditors ;  but  as  to  a  por- 
tion of  it  (comprising  among  otiier  things  a  sum  of  £1846  bank  stock, 
representing  part  of  Lady  Hutchinson's  bequest),  on  trust  to  allow  the 
respondent  Edward  Synge  liimself  to  receive  the  annual  income  of  it 
until  he  should  become  bankrupt  or  insolvent,  or  should  attempt  to 
assign  his  interest  therein,  or  until  any  creditor  of  his  should  do  any 
act  for  the  purpose  of  having  the  dividends  or  interest  applied  in  satis- 
faction of  his  particular  debt ;  but  on  the  happening  of  anj-  of  these 
events,  then  on  trust  to  apply  the  annual  income  of  the  propertj-  in  a 
certain  specified  manner  for  the  benefit  of  the  creditors.  In  Michael- 
mas Term  1852,  the  petitioner  Francis  Synge,  having  previously 
revived  his  judgment,  applied,  under  3  &  4  Vic.  c.  105,  ss.  23,  24, 
for  a  charging  order  on  the  interest  of  the  respondent  Edward  Synge, 
in  the  Government  and  bank  stock,  under  the  will  of  Ladj'  Hutchinson. 
The  respondent  William  D.  Latouche,  as  trustee  for  the  creditors, 
resisted  that  application,  relying  on  the  provisions  of  the  deed ;  but 
the  Master  of  the  Holls,  nevertheless,  made  a  charging  order,  leaving 
the  parties  to  ascertain,  as  thej'  might  be  advised,  what  Edward 
Synge's  interest  was.  The  petitioner,  therefore,  on  the  16th  daj-  of 
November  1853,  filed  the  present  cause  petition,  charging  that  the 
respondent  Edward  Synge  had  no  other  property  to  meet  the  demands 
upon  him  ;  and  praj'ing  for  a  declaration  that  the  limitation  over  from 
Edward  Synge,  contained  in  the  trust  deed,  was  void  as  against  the 
petitioner,  and  that  the  petitioner  was  entitled  to  have  the  annual  pro- 
ceeds of  the  sum  of  £1846  (intended  to  be  subject  to  that  limitation) 
applied  during  the  life  of  Edward  Synge  in  discharge  of  the  petitioner's 
demand,  and  for  an  account. 

Mr.  F.  A.  Fitzgerald  (with  whom  was  Mr.  H.  Leslie^,  for  the 
petitioner. 

The  Lord  Chancellor  [Bradt]  stopped  the  argument  for  the 
petitioner,  and  called  on 

Mr.  Otway  and  Mr.  Edward  D.  Latouche,  for  the  trustee  for  the 
schedule  creditors. 

(Edward  Synge  did  not  appear  by  counsel.) 

The  Lord  Chancellor.  I  think  this  a  very  plain  case.  Mr. 
Latouche  has  argued  as  if  the  rule  forbidding  provisos  of  this  kind 
was  confined  to  limitations  over  in  case  of  bankruptcy  or  insolvenc3' ; 
but  I  do  not  agree  with  him  in  that ;  I  think  this  clause  is  as  clearly 
void  as  if  bankruptcy  or  insolvency  were  the  case  attempted  to  be 
provided  against. 

Here,  there  was  a  fund  in  which  the  respondent  had  an  interest, 
which  was  liable  to  a  kind  of  execution  at  the  suit  of  his  judgment 
creditor,  and  which  he  transfers  to  trustees  upon  trust  for  himself,  until 
some  creditors  should  proceed  to  attach  it ;  and  upon  that  event,  in 
trust  to  transfer  it  to  certain  creditors  who  executed  a  particular  deed. 
It  has  been  urged,  and  no  doubt  the  fact  is,  that  the  provision  was  in 
favor  of  existing  fair  creditors  ;  but  I  do  not  think  that  is  sufficient  to 
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sustain  the  limitation.  In  a  court  of  law,  if  one  creditor  were  to  issue 
a  writ  of  fieri  facias,  and  to  lodge  it  with  the  sheriff,  but  at  the  same 
time  to  direct  him  not  to  sell  until  another  writ  came  in,  and  so  to  try 
to  keep  the  execution  suspended  over  the  effects  of  the  debtor  for  his 
protection,  it  is  well  settled  that  a  subsequent  creditor  might  take  out 
a  writ,  and  compel  the  sheriff  to  sell  and  realize  the  amount  of  his  debt 
for  him,  in  priority  to  the  party  who  delayed  his  sale,  though  the  exe- 
cution of  the  latter  was  the  first  lodged.  What  then  would  a  court  of 
law  saj'  of  a  case  like  this  ?  What  would  a  court  of  law  say  of  a  bill 
of  sale  on  an  execution,  in  which  it  was  declared  that  the  debtor  should 
be  left  in  possession  of  the  chattels  until  some  creditor  should  issue 
another  writ?  Would  such  a  transaction  as  that  be  supported  against 
a  subsequent  execution  ?  No  such  case  has  ever  been  heard  of,  as  far 
as  I  remember,  in  a  court  of  law,  and  certainl}'  none  such  has  been 
now  cited.  We  have,  on  the  contrarj',  the  actual  decisions  to  which  I 
have  referred,  and  which  appear  to  my  mind  to  be  the  most  analogous 
to  the  present  case,  viz.,  those  upon  the  priorities  of  execution  cred- 
itors, in  which  it  has  long  been  decided,  that  a  creditor  who  wilfulh' 
delays  his  levy  is  displaced  by  another  who  insists  on  his  writ  being 
executed.  If  the  limitation  in  this  case  were  supported,  creditors  see- 
ing a  man  in  apparentlj'  affluent  circumstances  might  give  indulgence, 
and  delay  pressure  on  him,  on  the  supposition  that  thej-  could  realize 
their  debts  out  of  his  propert}' ;  and  then  when  they  came  to  make  that 
property  available,  they  might  find  that  it  had  previouslj-  passed  under 
a  secret  deed  to  third  parties  who  had  merelj-  forborne  for  a  time,  bj-  a 
like  secret  contract  with  the  debtor,  to  act  upon  their  rights. 

It  was  much  pressed  bj^  Mr.  Latouche,  that  this  in  truth  was  a  bounty 
flowing  from  the  creditors  who  executed  the  deed,  and  that  they  had  a 
right  (on  the  authority  of  the  cases  cited  bj^  him)  to  give  up  their  prop- 
erty until  the  events  mentioned  here  should  take  effect,  and  then  to 
take  it  back  again.  The  argument  does  credit  to  the  ingenuity  of 
counsel ;  but  there  is  considerable  difference  between  being  the  actual 
owner  of  propert}',  and  having  a  right  to  seize  or  attach  it  by  execu- 
tion ;  and  it  seems  to  me  that  the  deed  is  plainly  calculated  to  enable 
the  respondent  to  commit  a  fraud  on  his  creditors,  and  to  injure  parties 
who  might  trust  him  on  the  faith  of  his  apparent  possession  of  property. 
The  expressions  of  Lord  Lyndhurst,  in  Phipps  v.  Ennismore,  4  Russ. 
131,  are  perfectly  applicable  to  this  case.  He  says:  "  It  is  admitted 
on  all  hands  that  the  parties  to  the  deed  did  not  contemplate  a  fraud ; 
but  the  transaction  is  in  its  very  nature  fraudulent.  Though  the  parties 
had  no  fraud  in  view,  the  deeds  themselves  are  fraudulent."  I  think 
that  this  case  is,  if  it  be  possible,  almost  a  clearer  case  than  it  would 
be  if  the  respondent  had  become  insolvent  or  bankrupt,  and  that  these 
provisions  cannot  be  sustained.  I  must  therefore  make  an  order  accord- 
ing to  the  prayer  of  the  petition,  and  the  petitioner's  costs  are  to  be 
paid  out  of  the  fund  along  with  his  demand. 
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BROOKE  V.  PEARSON. 

Chancery.     1859. 

[Reported  27  Beav.  181.] 

In  1854,  William  Pearson  married  Elizabeth  Josselyn.  He  was 
seised  of  a  real  estate  of  the  vahie  of  about  £17,400,  subject  to  a  mort- 
gage of  £5,000,  and  the  portion  of  his  intended  wife  consisted  of 
£1,000.  A  settlement  was  executed  prior  to  the  marriage,  and  dated 
the  18th  of  Maj',  1854,  which  recited,  that  "  upon  the  treatj-  for  the 
intended  marriage  it  was  agreed,  that  the  fortune  or  portion  of  Eliza- 
beth Josselyn,  amounting  to  the  sum  of  £1,000,  should  be  paid  or 
made  over  to  William  Pearson,  and  that  William  Pearson  should  be 
entitled  to  receive,  for  his  own  use,  whatever  personal  estate  should 
happen,  legally  or  equitably,  to  be  given  or  come  to  or  devolve  on 
Elizabeth  Josselyn  during  her  intended  coverture  ;  and  that  in  consid- 
eration of  the  premises  he  should  "  settle  his  real  estate  upon  the  trusts 
thereinafter  declared.  It  then  witnessed,  that  in  consideration  of  mar- 
riage, and  of  the  £1,000  paid  to  William  Pearson,  he  conveyed  his  real 
estate  to  trustees,  upon  trust  during  the  joint  lives  of  William  Pearson 
and  Elizabeth  Josselj-n,  to  paj'  all  the  rent  thereof  to  William  Pearson, 
"  until  he  should  sell,  mortgage,  assign,  charge,  or  in  any  way  encum- 
ber, all  or  any  part  of  the  same  rents,  issues  and  income  before  the 
same  should  have  become  due  and  pa3'able,  or  (whichever  event  should 
first  happen)  until  there  should  be  an  assignment,  in  fact  or  by  opera- 
tion of  law,  of  all  or  anj'  part  of  the  rents,  issues  and  income,  bj^  reason 
of  the  bankruptcy  or  insolvency  of  William  Pearson,  or  otherwise  how- 
soever. And  from  and  immediately  after  William  Pearson  should  sell, 
mortgage,  assign,  charge  or  in  anj'  manner  encumber  all  or  an3'  part  of 
the  said  rents,  issues  and  income  before  the  same  should  have  become 
due  and  payable,  or  there  should  be  an  assignment,  in  fact  or  by  oper- 
ation of  law,  of  all  or  any  part  of  the  rents,  issues  and  income  b}- 
reason  of  the  bankruptcy  or  insolvency  of  WilUam  Pearson,  or  other- 
wise howsoever,  then  upon  trust,  that,  during  the  joint  lives  of  William 
Pearson  and  Elizabeth  Josselyn,  the  said  trustees  or  trustee  for  the 
time  being  should,  from  time  to  time,  retain"  £300  out  of  the  rents, 
and  paj-  that  sum  yearlj'  to  Elizabeth  Josselyn,  for  her  separate  use 
without  power  of  anticipation,  and  pay  the  residue  of  the  rents  to  Wm. 
Pearson.  Then  followed  trusts  for  the  benefit  of  the  wife  and  children 
of  the  marriage,  which  it  is  unnecessary  to  state  in  detail. 

The  marriage  took  effect,  and  there  were  issue  three  children. 

By  indenture  dated  the  28th  of  Jul}',  1855,  Wm.  Pearson  conveyed 
the  propertj'  to  Bennet  and  another,  by  way  of  mortgage  to  secure 
£2,000. 
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On  the  8tli  of  April,  1858,  Wm.  Pearson  conveyed  also  his  real  and 
personal  estate  to  a  trustee  for  the  benefit  of  his  creditors,  and  in  July 
following  he  was  adjudged  bankrupt. 

The  trustees  of  the  settlement  sold  the  estate  for  £17,400,  but  being 
unable  to  complete,  in  consequence  of  the  disputes,  they  filed  this  bill 
against  Pearson  and  his  wife,  children,  assignees  and  mortgagees,  to 
have  the  rights  and  interests  of  the  several  parties  determined. 

Jlr.  Lloyd  and  Mr.  Whitbread,  for  the  plaintifls  the  trustees. 

Mr.  Selwyn  and  3Ir.  Woodroffe,  for  the  assignees  in  bankruptcy. 

Mr.  Follett  and  Mr.  Turner,  for  the  mortgagees. 

Mr.  a.  Palmer  and  Mr.  Hegnier  Moore,  for  the  wife  and  children. 

The  Master  of  the  Rolls.  [Sir  John  Romilly.J  I  am  of  opinion 
that  this  is  a  good  rent-charge  of  £300. 

I  at  one  time  thought  that  this  clause  in  the  settlement  was  void  ab 
initio,  and  if  so,  the  validitj'  of  the  rent-charge  could  not  depend  on 
the  circumstance  whether  the  bankruptcy  occurred  before  or  after  the 
rent-charge  came  into  existence.  But,  on  consideration,  I  am  of 
opinion  that  this  is  not  so,  and  that  the  limitation  of  the  rent-charge  to 
the  wife  was  not  void  in  the  first  instance ;  but  that  the  question  is, 
whether  the  rent-charge  was  in  existence  at  the  time  when  bankruptcy 
took  place?  Supposing  the  case  had  been  this  :  —  that  upon  the  bank- 
ruptcy or  insolvency,  or  upon  any  assignment  by  operation  of  law,  the 
annuity  of  £300  a  year  was  to  be  raised  out  of  the  husband's  estate,  for 
the  separate  use  of  the  wife,  without  power  of  anticipation.  There  can 
be  no  question  that  there  was  good  consideration  for  the  settlement ; 
but  what  occurs  upon  the  bankruptcy  of  the  husband  is  this :  all  his 
property  passes  to  his  assignees,  and  there  remains  nothing  out  of 
which  the  rent-charge  can  be  raised.  The  court  has,  however,  held, 
even  in  these  cases,  that  all  money  which  comes  from  the  wife  must  be 
replaced  and  restored  to  her. 

Here,  the  rent-charge  was  to  arise  on  the  husband  mortgaging  the 
property,  or  upon  an  assignment  by  deed,  or  bj'  operation  of  law,  by 
reason  of  the  bankruptcy  of  Mr.  Pearson.  That  being  the  clause  in 
settlement,  when  he  mortgaged  the  propert}'  the  rent-charge  arose,  and 
was,  therefore,  in  existence  at  the  time  of  the  bankruptcj'.  It  is  not 
necessary  to  go  into  the  question,  whether  the  rent-charge  has  priority 
over  the  mortgage,  because  that  matter  is  arranged  between  the  parties ; 
but  I  am  of  opinion,  that  the  rent-charge  was  in  existence  at  the  time 
of  the  bankruptcy,  and  therefore  that  it  did  not  pass  to  his  assignees 
as  part  of  his  property. 

I  am  of  opinion,  therefore,  that  this  is  a  good  and  subsisting  rent- 
charge,  notwithstanding  the  fact  that  the  husband  has  become  bank- 
rupt, and  all  the  rest  of  the  property  passed  to  assignees.  I  will  make 
a  declaration  to  that  effect. 
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KNIGHT  V.  BROWNE. 

Chancery.     1861. 
[Reported  30  L.  J.  N.  S.  Ch.  649.] 

This  suit  was  instituted,  by  Mrs.  Knight,  against  the  trustees  and 
others  claiming  the  rents  and  profits  of  the  property  settled  by  her 
marriage  settlement,  for  the  purpose  of  obtaining  a  declaration  that  she 
was  herself,  in  the  events  that  had  happened,  entitled  to  those  rents  and 
profits. 

By  a  voluntary  deed,  dated  the  30th  of  September,  1851,  Thomas 
Charles  Knight  conveyed  to  the  plaintifl!",  who  was  then  unmarried,  a 
dwelling-house  and  premises  in  fee.  He  afterwards  married  her,  and 
by  the  settlement  made  on  the  marriage,  dated  the  2d  of  September, 
1853,  these  premises,  together  with  other  propertj'  belonging  to  T.  C. 
Knight,  were  conveyed  to  trustees  in  fee,  upon  trust  (after  the  solemni- 
zation of  the  marriage),  to  pay  the  rents,  issues  and  profits  thereof 
unto,  or  permit  the  same  to  be  received  bj'  the  said  T.  C.  Knight  until 
he  should  be  duly  found  and  declared  a  bankrupt,  or  until  he  should 
seek  relief  or  protection  under  or  take  the  benefit  of  any  Act  or  Acts  of 
Parliament  for  the  relief  or  protection  of  insolvent  debtor's,  or  should 
execute  any  deed  or  deeds  of  composition  with  all  or  any  of  his  credi- 
tors, or  should  bj-  any  deed  or  deeds,  instrument  or  instruments,  or  in 
anj-  manner  or  by  any  means  whatsoever,  mortgage,  charge,  conve}' 
awaj',  alien,  or  otherwise  dispose  of  or  encumber  all  or  any  part  or 
parts  of  the  said  hereditaments  and  premises,  or  any  of  them,  or  the 
rents  and  profits  thereof,  or  of  any  part  thereof,  or  any  interest  there- 
in, to  or  in  trust  for  or  in  favor  of  any  persons  or  person  whomsoever, 
or  should  by  his  own  act,  or  by  operation  of  law  or  otherwise,  cease 
to  be  entitled  to  the  personal  enjoyment  of  all  or  any  parts  or  part  of 
the  same  hereditaments  and  premises,  or  the  rents  and  profits  thereof, 
or  any  part  thereof,  or  should  depart  this  life  (whichever  of  such  events 
should  first  happen),  and  from  and  immediately  after  the  occurrence  of 
any  such  event  as  aforesaid,  to  pa}-  the  rents,  issues  and  profits  of  the 
said  hereditaments  and  premises  unto  such  person  or  persons  only,  and 
to  and  for  such  intents  and  purposes,  and  in  such  manner  only  as  the 
plaintifl',  notwithstanding  coverture,  should  from  time  to  time,  and  not 
in  any  mode  of  anticipation,  direct  or  appoint,  and  in  default  of  and, 
until  any  such  direction  or  appointment,  and  subject  thereto,  into  her 
proper  hands,  for  her  own  sole,  separate  and  exclusive  use,  independ- 
ently of  the  debts,  contracts,  engagements,  control,  interference  or 
intermeddling  of  her  intended  or  any  future  husband. 

The  marriage  was  celebrated  shortly  after  the  date  of  this  deed. 

On  the  6th  of  August,  1858,  T.  C.  Knight  being  in  custody  for  debt, 
the  detaining  creditor  obtained  a  compulsory  vesting  order  of  the  Insol- 
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vent  Debtors  Court,  under  the  30th  section  of  the  1  &  2  Vict.  c.  110, 
vesting  all  the  real  and  personal  estate  and  effects  of  the  prisoner  in  the 
provisional  assignee.  This  order  was  discharged  on  the  30th  of  Sep- 
tember, with  the  consent  of  the  creditor,  the  prisoner  having  been  dis- 
charged from  custodj'  without  taking  the  benefit  of  the  Act. 

The  plaintiff  at  first  claimed  that  her  husband's  interest  in  the  settled 
property  became  forfeited  on  the  vesting  order  being  made,  and  not- 
withstanding the  subsequent  order  discharging  it ;  but  the  husband 
having  afterwards,  on  the  20th  of  October,  1858,  mortgaged  his  life 
estate  and  interest  to  the  defendant  J.  Clark,  the  plaintiff  contended 
that,  at  all  events,  by  this  dealing  with  the  property,  her  husband's 
interest  was  forfeited  from  the  date  of  the  mortgage. 

Subsequently  to  the  mortgage,  several  judgments  were  obtained  and 
registered  against  T.  C.  Knight,  and  it  was  principallj'  for  the  purpose 
of  protecting  the  property  against  these  judgments  that  the  suit  was 
instituted. 

Mr.  Molt  and  Mr.  Hislop  Clarice,  for  the  plaintiff. 

Mr.  Oiffard,  Mr.  B.  W.  E.  Forster,  Mr.  Calclecott,  and  Mr.  J.  J. 
Smale,  for  the  various  defendants. 

"Wood,  V.  C.  It  has  been  settled  ever  since  the  case  of  Lockyer  v. 
Savage,  2  Str.  947,  that  where  a  person  attempts  to  limit  his  own 
property  to  himself  for  life,  with  a  provision  that  it  shall  go  over  on 
bankruptcy,  such  a  provision  is  void  as  against  the  bankrupt's  assig- 
nees ;  and  in  Ireland  the  same  rule  has  been  applied  in  cases  of  insol- 
vency. Mr.  Swanston,  in  his  learned  note  to  Wilson  v.  Greenwood,  1 
Swanst.  471,  481,  says,  "The  general  distinction  seems  to  be,  that  the 
owner  of  property  may,  on  alienation,  qualifj'  the  interest  of  his  alienee 
by  a  condition  to  take  effect  on  bankruptcy  ;  but  cannot,  by  contract  or 
otherwise,  qualifj^  his.  own  interest  by  a  like  condition  determining  or 
controlling  it  in  the  event  of  his  own  bankruptcy,  to  the  disappointment 
or  delay  of  his  creditors  ;  the  jus  disponendi  which  for  the  first  purpose 
is  absolute,  being  in  the  latter  instance  subject  to  the  disposition  pre- 
viously prescribed  by  law."  The  rule,  as  I  said  before,  has  been 
extended  in  Ireland  to  cases  of  insolvency ;  but  it  has  never  before 
been  attempted  to  applj'  it  to  a  case  of  voluntary  alienation.  "What 
fraud  is  there  on  anybody  in  a  person  settling  his  property  on  himself 
until  he  shall  make  some  attempt  to  hand  it  over  to  another  —  in  con- 
sideration of  marriage,  it  maj'  be,  or  for  any  other  consideration?  That 
anybody  can  be  deceived  by  it,  is  out  of  the  question.  The  clause  of 
forfeiture  is  contained  in  the  very  deed  b}-  which  the  life  interest  is 
created;  and  the  case  is  very  different  from  PAi/ijos  v.  Lord  Ennismore, 
4  Russ.  131,  where  the  trusts  to  take  effect  upon  alienation  were  contained 
in  a  separate  deed,  by  which  the  trustees  had  an  option  to  apply  the  in- 
come for  the  benefit  of  the  settlor  himself,  or  his  wife  or  children. 
Lord  Lyndhurst  there  held,  that  the  transaction  was  in  its  very  nature 
fraudulent,  and  the  deed  could  not  be  supported.  But  the  very  point  in 
this  case  has  been  decided  by  the  Master  of  the  Rolls  in  Brooke  v- 
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Pearson,  5  Jur.  N.  S.  781,  where  the  husband's  property  was  settled 
in  trust  for  the  husband,  during  the  joint  lives  of  himself  and  his  wife, 
until  he  should  sell,  mortgage,  assign,  charge  or  in  any  way  encumber 
all  or  any  part  of  the  income  before  the  same  should  become  due,  &c. ; 
and  then  upon  trust  to  retain  £300  a  year,  and  pay  the  same  to  the 
wife  to  her  separate  use,  without  power  of  anticipation.  The  husband 
afterwards  mortgaged  his  interest,  and  the  Master  of  the  Rolls  held, 
that  the  title  of  the  wife  vested  on  the  execution  of  the  mortgage. 
There  will  be  a  declaration  that  the  plaintiff,  upon  the  mortgage  to 
Clark,  became  entitled  for  her  sej)arate  use  to  the  income  of  all  the 
property  included  in  the  settlement  from  the  date  of  the  mortgage  ; 
with  an  account  of  the  rents  from  the  date  of  the  mortgage,  the  trustees 
retaining  thereout  their  costs  of  the  suit;  and  the  costs  of  the  suit, 
including  the  costs  retained  by  the  trustees,  must  be  paid  to  the  plain- 
tiff by  the  defendants. 


IN   EE  PEARSON. 

Chanceky  Division.     1876. 

[Reported  3  Ch.  D.  807.] 

This  was  an  appeal  from  the  decision  of  the  registrar  of  the  Tunbridge 
Wells  Count}'  Court,  acting  as  judge. 

On  the  6th  of  Januaiy,  1858,  an  indenture  was  executed  between 
John  Pearson  of  the  one  part,  and  Edward  Hodge  and  Henry  Hodge  of 
the  other  part,  by  which,  after  a  recital  that  Joha  Pearson  had  recently 
come  into  possession  under  the  will  of  his  father  of  (amongst  other 
things)  the  sum  of  £1,000,  and,  being  free  from  debts  and  liabilities, 
was  desirous  of  setthng  the  same  for  the  benefit  of  himself  and  his  wife 
and  family  in  manner  thereinafter  appearing,  and  that  the  £1,000  had 
been  paid  over  hj  Pearson  to  Edward  Hodge  and  Henry  Hodge,  it  was 
witnessed  that,  in  consideration  of  the  natural  love  and  affection  which 
Pearson  bore  towards  his  wife  and  children,  it  was  declared  and  agreed 
that  Edward  Hodge  and  Henr^'  Hodge,  their  executors,  and  adminis- 
trators, and  assigns,  should  stand  possessed  of  the  £1,000,  upon  trust 
to  invest  the  same  as  therein  mentioned,  and  to  pay  the  income  to  Pear- 
son until  he  should  assign,  charge,  or  otherwise  dispose  of  the  same  by 
way  of  anticipation,  or  until  he  should  be  found  or  declared  a  bankrupt, 
or  become  an  insolvent  debtor  within  the  meaning  of  some  Act  of 
Parliament  for  the  relief  of  insolvent  debtors,  or  until  he  should  do  any 
other  act,  or  any  other  event  should  occur,  whereby  the  same  income, 
if  payable  to  himself,  would  become  vested  in  some  other  person  or 
persons,  or  until  his  death,  which  should  first  happen.  But  if  Pearson 
should  assign,  charge,  or  otherwise  dispose  of  the  same  income  by  way  of 
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anticipation,  or  should  become  or  be  declared  a  bankrupt,  or  become 
an  insolvent  debtor  within  the  meaning  of  some  Act  of  Parliament  for 
the  relief  of  insolvent  debtors,  or  if  he  should  do  some  other  act,  or  any 
other  event  should  happen  whereby  the  same  income,  if  payable  to  him- 
self, would  become  vested  in  some  other  person  or  persons,  then  upon 
trust  that  the  trustees  or  trustee  should  thenceforth  pay  the  income  unto 
Elizabeth,  the  then  present  wife  of  John  Pearson,  for  her  life,  for  her 
separate  use  without  power  of  anticipation.  And,  subject  to  these 
trusts,  the  whole  of  the  trust  fund  was  to  be  in  trust  as  therein  men- 
tioned for  the  children  or  remoter  issue  of  John  Pearson  and  Elizabeth 
his  wife,  as  they,  or  the  survivor  of  them,  should  appoint,  and  in  default 
of  appointment  for  the  children  who  should  attain  twenty-one  or  marry, 
in  equal  shares.  The  ultimate  limitations  were,  in  case  John  Pearson 
should  survive  his  wife,  upon  trust  for  him  absolutely,  and,  in  case  he 
should  die  in  her  lifetime,  upon  such  trusts  as  he  should  by  deed  or  will 
appoint,  and  in  default  of  appointment  for  his  next  of  kin,  according  to 
the  Statute  of  Distributions,  excluding  the  wife. 

John  Pearson  was  not  a  trader  at  the  date  of  the  execution  of  the 
settlement.  He  did  not  commence  to  trade  until  the  beginning  of  the 
year  1873,  when  he  became  tenant  of  a  public-house,  and  engaged  in 
the  business  of  a  licensed  victualler.  On  the  13th  of  December,  1875,  he 
was  adjudicated  a  bankrupt.  At  this  time  the  wife  was  dead,  but  there 
were  two  children  of  the  marriage  living,  who  were  under  the  age  of 
twentj'-one.  The  trustee  in  the  bankruptcj'  applied  to  the  court  for  an 
order  declstring  the  settlement  void  as  against  the  creditors.  There  was 
no  evidence  to  show  that  Pearson  was  insolvent  at  the  date  of  the 
execution  of  the  deed :  in  fact  it  was  admitted  that  he  owed  no  debts 
at  that  time.  The  registrar  dismissed  the  application.  The  trustee 
appealed. 

Doria  and  E.  C  Willis,  for  the  appellant. 

Finlay  Knight  and  E.  JSaldock  Stone,  for  the  trustees  of  the 
settlement. 

Bacon,  C.  J.  This  deed  is  plainly  fraudulent  upon  the  face  of  it. 
What  is  the  meaning  of  it?  The  settlor  in  effect  says,  "  I  have  got 
£1,000  ;  I  do  not  intend  my  creditors  to  have  a  farthing  of  it ;  and  to 
accomplish  that  purpose  I  will  settle  it  in  such  a  way  that,  if  by  any 
accident  my  creditors  should  hereafter  have  a  claim  to  it,  it  shall  go  to 
some  one  else."  That  is  as  plainly  fraudulent  as  possible.  Sect.  91 
of  the  Bankruptcy  Act  has  nothing  to  do  with  the  case.  Nor  has  the 
case  of  Knight  v.  Browne,  30  L.  J.  (Ch.)  649,  any  application,  for  it 
related  to  a  marriage  settlement.  In  the  present  case  I  think  that  the 
settlement  is  plainly  fraudulent,  for  the  law  says  that  it  is  fraudulent 
for  a  man  so  to  deal  with  his  property  as  to  disappoint  the  just  claims 
of  his  creditors.  The  deed  must  be  declared  void,  but  the  costs  of  all 
parties  must  be  paid  out  of  the  fund. 
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IN  RE  DETMOLD, 

Chancery  Division.     1889. 

[Reported  40  Oh.  D.  585.] 

Originating  summons  to  determine  whether  a  forfeiture  clause  in  a 
settlement  was  valid. 

By  a  marriage  settlement  dated  the  24th  of  August,  1881,  it  was 
declared  that  a  sum  of  stock  alreadj'  transferred  by  the  husband  to  the 
trustees  of  the  deed  should  be  held  by  them  upon  trust  to  pay  the 
income  to  the  husband  "  during  his  life,  or  till  he  shall  become  a  bank- 
rupt, or  shall  assign,  charge,  or  encumber  the  said  income,  or  shall  do 
or  suffer  something  whereby  the  same,  or  some  part  thereof,  would 
through  his  act,  default,  or  by  operation  or  process  of  law,  if  belonging 
absolutely  to  him,  become  vested  in  or  payable  to  some  other  person  or 
persons  ; "  and  from  and  after  the  determination  of  the  aforesaid  trust 
in  favor  of  the  husband  the  trustees  were  to  pay  the  income  to  the  wife 
during  her  life,  for  her  separate  use.  On  the  8th  of  June,  1888,  a 
creditor  recovered  a  judgment  for  debt  against  the  husband,  and  on  the 
13th  of  Jul  J'  he  obtained  an  order  in  the  action,  restraining  the  trustees 
from  paying  the  income  to  the  husband.  On  the  19th  of  July  the  credi- 
tor obtained  an  order  in  the  action,  appointing  himself  receiver  of  the 
income  due  or  becoming  due  upon  and  arising  from  the  stoclt  comprised 
in  the  settlement.  This  order  was  made  in  the  presence  of  the  husband. 
On  the  25th  of  September,  1888,  a  receiving  order  in  bankruptcy  was 
made  against  the  husband,  and  he  was  afterwards  adjudicated  a  bank- 
rupt upon  an  act  of  bankruptcy'  committed  on  the  29th  of  July.  The 
question  was,  whether  the  forfeiture  had  talcen  effect  in  favor  of  the 
wife,  or  whether  the  forfeiture  clause  was  void  as  against  the  trustee  in 
the  bankruptcy. 

Seddall,  for  the  plaintiff. 

Cozens-Hardy ,  Q.  C,  and  Robert  Morris,  for  the  wife. 

Bethune  Sorsbrugh,  for  the  receiver  under  the  order  of  the  19th  of 
July. 

Muir  Mackenzie,  for  the  trustee  in  the  bankruptcj-. 

North,  J.  The  question  is,  whether  the  life  interest  given  by  the 
settlement  to  the  wife  is  now  subsisting,  or  whether  it  is  invalid  as 
against  the  trustee  in  the  bankruptcy  of  the  husband.  In  my  opinion 
the  wife's  life  interest  is  valid  as  against  the  receiver  .appointed  by  way 
of  equitable  execution  by  the  order  of  the  19th  of  Julj^,  because  he  was 
merelj'  a  particular  creditor.  A  settlement  by  a  man  of  his  own  prop- 
erty upon  himself  for  life,  with  a  clause  forfeiting  his  interest  in  the 
event  of  alienation,  or  attempted  alienation,  has  never,  so  far  as  I  know, 
been  defeated  in  favor  of  a  particular  alienee  ;  it  has  only  been  defeated 
in  favor  of  the  settlor's  creditors  generally,  on  the  ground  that  it  would 
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be  a  fraud  on  the  bankrupt  law.  Under  the  trusts  of  this  settlement 
the  wife  is  now  clearly  entitled  to  the  income,  if  the  prior  life  interest 
given  to  the  husband  has  legally  come  to  an  end.  In  my  opinion  the 
appointment  of  a  receiver  b}'  the  order  of  the  1 9th  of  July  established 
that  the  husband  had  done  or  suffered  something  whereby  the  income 
of  the  trust  fund,  or  some  part  thereof,  "  would  through  his  act,  defaul, 
or  by  operation  of  law,  if  belonging  absolutely  to  him,  become  vested  in 
or  payable  to  some  other  person."  It  was  a  decision  arrived  at  in  the 
presence  of  the  husband  that,  as  between  him  and  the  judgment  credi- 
tor, the  income  belonged  to  the  latter.  The  trustee  in  the  bankruptcy 
is  also  bound  bj'  that  order,  because  the  bankruptcy  did  not  commence 
until  the  29th  of  July.  Before  that  date  the  husband  had  done  an  act, 
had  suffered  something,  by  which  the  right  to  receive  the  income  had 
become  vested  in  another  person,  and,  therefore,  the  gift  over  in  favor 
of  the  wife  had  taken  effect.  It  is  said  that  a  gift  over  of  a  man's  own 
property  in  the  event  of  his  bankruptcy  is  void,  and  no  doubt  that  is 
so.  But  it  has  been  held  that  a  gift  over  in  the  event  of  a  voluntary 
assignment  by  him  is  valid.  This  was  established  by  Brooke  v.  Pear- 
son, 27  Beav.  181,  and  Knight  v.  Srowne'9  W.  R.  515,  and  I  think 
the  principle  of  those  decisions  applies  to  an  involuntary  alienation  b3' 
operation  of  law  in  favor  of  a  particular  creditor.  The  distinction 
between  those  cases  and  a  clause  of  forfeiture  in  the  event  of  an  aliena- 
tion in  favor  of  creditors  generally  resulting  from  bankruptcy,  was 
pointed  out  by  Vice- Chancellor  Bacon  in  Ex  parte  Stephens,  3  Ch.  D. 
807.  In  my  opinion,  those  authorities  show  that  the  limitation  of  the 
life  interest  to  the  settlor  was  validly  determined  bj'  the  fact  that,  in 
consequence  of  the  order  appointing  the  receiver,  he  ceased  to  be 
entitled  to  receive  the  income.  This  took  place  before  the  commence- 
ment of  the  bankruptcy,  and,  therefore,  the  forfeiture  is  valid  as 
against  the  trustee  in  the  banl*uptcy. 


Note.  —  On  annuities  forfeitable  on  bankruptcy  or  alienation,  see  Gray,  Restraints 
on  Alienation,  §§  83-89. 
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SECTION  II. 

RESTRAINTS    ON   ALIENATION. 

A.   Estates  of  Inheritance. 

PIERCY  V.  ROBERTS. 

Chancery.     1832. 

[Reported  1  Myl.  &  K.  L] 

Thomas  Roberts,  by  his  will  dated  the  18th  of  January,  1829,  be- 
queathed to  his  executors  the  sum  of  £400  upon  trust,  to  pay,  applj', 
and  dispose  thereof,  and  of  the  interest  and  produce  tliereof,  to  and 
for  the  sole  use  and  benefit  of  his  son,  Thomas  Jortin  Roberts,  in  such 
smaller  or  larger  portions,  at  such  time  or  times  immediate  or  remote, 
and  in  such  way  or  manner  as  they  the  said  executors,  or  the  survivor 
of  them,  or  the  executors  or  administrators  of  such  survivor,  should  in 
their  judgment  and  discretion  think  best :  and,  after  bequeathing  to  his 
executors  the  further  sum  of  £400  upon  similar  trusts,  for  the  benefit 
of  his  son  John  Prowting  Roberts,  the  testator  proceeded  as  follows  :  — 
"  And,  in  case  of  the  deaths  of  either  or  both  of  vay  said  sons,  Thomas 
Jortin  and  John  Prowting,  before  the  whole  of  the  said  several  sums  of 
£400  and  £400,  and  the  interest  thereof  respectively,  shall  have  been 
paid  or  applied  for  the  purposes  aforesaid,  then  I  will  and  direct  that 
the  unapplied  part  or  parts  thereof  respectively  shall  sink  into  and  be- 
come part  of  my  residuary  personal  estate,  and  go  and  be  applied 
therewith  as  hereinafter  mentioned : "  "and  the  testator  thereb}'  ap- 
pointed his  wife,  Ann  Roberts,  his  residuary  legatee,  and  the  said  Ann 
Roberts  and  John  Jortin  executors  of  his  said  will. 

The  testator  died  in  July  1829,  and  in  May  1830  the  testator's  son 
Thomas  Jortin  Roberts  took  the  benefit  of  the  Insolvent  Debtors'  Act. 
Previously-  to  May  1830,  Thomas  Jortin  Roberts  had  received  several 
sums  from  the  executors,  amounting  in  the  whole  to  £156 ;  and  since 
that  period,  and  before  the  filing  of  the  bill,  he  had  received  several 
other  sums,  amounting  together  to  £112.  The  bill  was  filed  b^-  the 
assignee  of  the  insolvent's  estate  against  the  executors  of  the  testator, 
to  recover  the  legacy  of  £400  and  the  interest  thereof,  or  so  much 
thereof  as  remained  unpaid  at  the  time  of  the  discharge  of  the  legatee 
under  the  Insolvent  Debtors'  Act. 

Mr.  Bicker steth  and  Mr.  Qirdlestone,  Jun.,  for  the  plaintiff. 

Mr.  JPemberton  and  Mr.  Elderton  for  the  defendants. 

The  Master  of  the  Rolls.  [Sir  John  Leach.J  The  question 
is,  whether  this  legacy  passed  to  the  assignee  of  the  insolvent  upon  the 
insolvency  of  the  legatee ;  or  whether  it  may  remain  in  the  hands  of 
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the  executors,  to  be  applied,  at  their  discretion,  for  the  benefit  of  the 
legatee.  The  insolvent  being  the  onlj'  person  substantially  entitled 
to  this  legacy,  the  attempt  to  continue  in  him  the  enjoyment  of  it,  not- 
withstanding his  insolvency,  is  in  fraud  of  the  law.  The  discretion  of 
the  executors  determined  by  the  insolvency,  and  the  property  passed 
by  the  assignment. 

A  preliminary  objection  was  taken  to  this  suit  by  the  defendants,  on 
the  ground  that  it  had  been  instituted  without  the  consent  of  the  major 
part  in  ^■alue  of  the  creditors,  at  a  meeting  convened  by  advertisement 
for  that  purpose,  as  required  bv  the  1  G-.  4,  c.  119.  The  bill  alleged, 
that  the  plaintiff  had  been  duly  authorized  to  institute  the  suit  with 
such  consent,  but  this  allegation  was  not  proved ;  and  it  was  objected 
at  the  hearing,  by  the  defendants,  that  the  consent  of  the  creditors  not 
being  proved,  the  bill  must  be  dismissed. 

His  Honor  would  not  allow  the  suit  to  be  stopped  by  this  objection, 
but  directed  the  point  to  be  argued  on  a  future  day. 

On  this  day  (Nov.  12)  the  point  was  accordingly  argued  hy  Mr.  Bick- 
ersteth,  for  the  plaintiff,  and  by  Mr.  Pemberton,  for  the  defendants. 

The  Master  of  the  Eolls  said  he  had  a  strong  recollection  of 
having  been  spoken  to  by  Chief  Baron  Alexander  on  this  point.  His 
opinion  was  verj'  much  in  favor  of  the  plaintiff.  By  the  clause  in 
question  the  legislature  plainlj"^  intended  to  benefit  the  creditor  ;  not  to 
give  an  advantage  to  the  debtor.  If  the  suit  were  successful,  the  cred- 
itors would  take  the  benefit ;  if  it  were  unsuccessful  through  the  fault 
of  the  assignee,  they  would  have  their  remedj-  against  the  assignee. 
As  it  was  desirable,  however,  that  the  rule  should  be  uniform,  he  would 
not  decide  the  point  without  confen-ing  with  some  of  the  judges  of  the 
common  law  courts. 

On  this  day  (Dec.  14)  his  Honor  delivered  judgment  to  the  following 
eflfect :  — 

I  have  had  the  opportunit}'  of  conversing  with  some  of  the  judges  at 
common  law  upon  the  point,  and  their  impression  is,  according  to  the 
inclination  of  opinion  which  I  expressed  at  the  hearing,  that  the  pro- 
vision made  in  the  Statute  is  to  be  considered  as  made  for  the  benefit 
of  the  creditors  alone,  and  that  it  is  not  competent  to  the  defendants 
to  take  advantage  of  the  objection  that  the  suit  has  been  instituted 
without  the  consent  of  the  creditoi-s.  Upon  the  whole,  I  do  not  now 
hesitate  to  decide  that  this  suit  can  be  well  sustained  by  the  assignee, 
and  that  he  is  entitled  to  the  decree  sought  by  this  bill. 

If  there  be  collusion  between  the  plaintiffs  and  defendant  in  a  suit 
instituted  by  the  assignees  without  the  previous  consent  of  the  credi- 
tors, the  judgment  of  the  court  will  bind  the  interest  of  the  creditors ; 
but  the  assignees,  in  such  case,  take  upon  themselves  the  responsibility 
that  the  suit  has  been  properly  instituted  and  properly  conducted. 
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KEVERN  V.  WILLIAMS. 
Chancery.     1832. 
[Reported  5  Sim,  171.] 

[This  case  is  given  in  the  fifth  volume  of  these  Cases,  p.  756.] 


JOSSELYN  V.  JOSSELYN. 

Chancery.     1837. 

[Seported  9  Sim.  63.] 

James  Josseltn,  the  testator  in  the  cause,  disposed  of  his  residuary 
personal  estate  in  the  following  vrords:  "  All  the  rest,  residue  and  re- 
mainder of  my  goods,  chattels,  ready  monej-,  securities  for  monej-s  in 
the  public  stocks  or  funds,  debts  and  all  other  personal  estate  whatso- 
ever, I  give  unto  John  Josselyn,  the  son  of  my  late  cousin  John  Josse- 
lyn,  deceased :  and  I  order  and  direct  my  executors,  or  the  survivor 
of  them  &c.  to  place  the  same  out  on  government  or  good  real  security, 
and  the  interest  arising  therefrom,  as  the  same  shall  become  due,  to 
place  out  on  the  like  securities,  so  as  to  accumulate,  and  the  principal 
to  be  paid  to  the  said  John  Josselyn  at  his  attainment  of  the  age  of  24 
years,  and  to  pay  and  allow  thereout  the  sum  of  £60  per  annum  for  the 
board  and  education  of  the  said  J.  Josselj'n,  until  his  attainment  of  the 
age  of  24  years :  and  I  further  empower,  order  and  direct  my  said 
executors  or  the  survivor  of  them  &c.,  to  lay  out  any  part  of  the 
moneys,  as  they  in  their  discretion  may  think  proper,  in  the  purchase 
of  lands  and  real  estate  in  the  counties  of  Essex  or  Suffolk,  for  the 
benefit  of  the  said  John  Josselyn,  and  to  be  conveyed  to  them  accord- 
ingly :  but  in  case  the  said  John  Josselyn  shall  happen  to  die  under  the 
age  of  21  years  and  without  leaving  issue  of  his  body  lawfully  begotten 
then  living  and  which  shall  be  living  until  his,  her  or  their  age  or  ages 
of  21  3-ears,  then  I  give  all  the  residue  of  my  goods,  chattels,  moneys 
and  personal  estate,  and  all  real  estate  (if  any)  of  every  kind  and  de- 
scription, unto  my  said  brother  Mark  Josselj-n,  if  he  shall  be  then 
living,  during  his  life,  and,  after  his  death,  to  all  his  children  lawfully 
to  be  begotten,  equally  to  be  divided  between  them :  but,  in  case  my 
said  brother  shall  happen  to  die  without  leaving  issue  of  his  body  law- 
fully begotten  then  living,  and  which  shall  be  living  until  his,  her  or 
their  age  or  ages  of  21  years,  then  I  give  all  the  residue  of  my  goods, 
chattels',  moneys  and  personal  estate,  and  also  real  estate,  if  any,  of 
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every  kind  and  description,  unto  my  cousin,  Charles  Josselyn,  his  ex- 
ecutors and  administrators." 

The  testator  died  on  the  1st  of  June  1824,  and  his  will  was  proved 
by  his  executors  Marie  Josselyn  and  Charles  Josselyn.  Mark  Josselyn 
died  on  the  13th  of  July  1825  without  having  had  any  issue. 

John  Josselyn  (who  was  the  plaintiff  in  the  cause)  was  eight  years 
old  at  the  testator's  death.  The  property  to  which  he  became  entitled 
under  ttie  will  was  of  large  amount;  and,  although  the  testator  had 
directed  that  only  £60  a  year  should  be  allowed  for  his  board  and  edu- 
cation during  his  minority,  yet,  hy  an  order  in  the  cause  made  in  No- 
vember 1826,  £182  was  allowed  for  his  maintenance  and  education  from 
the  testator's  death  down  to  June  1826,  and  150  guineas  per  annum 
were  allowed  for  his  future  maintenance  and  education :  and,  by  two 
subsequent  orders,  one  made  in  February  1830  and  the  other  in  July 
1832,  £300  per  annum  and  £400  per  annum  were  allowed  for  the  like 
purposes. 

The  plaintiff  attained  21  in  August  1837,  and,  thereupon,  presented 
a  petition  stating  that  he  was  advised  that,  on  attaining  that  age,  he 
became  entitled,  under  the  will,  to  a  vested  interest  in  the  testator's 
residuary  estate  and  the  accumulations  thereof,  and  praying  that  the 
funds  of  which  the  residue  and  accumulations  consisted,  might  be 
transferred  to  him. 

Mr.  Spence  and  Mr.  Wood  appeared  in  support  of  the  motion. 

M?:  Knight  Bruce  and  Mr,  Jacob  for  the  defendant  Charles  Josselyn. 

Sir  W.  Home  for  the  defendant  Royce,  the  executor  of  Mark  Josse- 
Ij'n,  and  the  only  other  party  to  the  suit. 

The  Vice-Chancellok.  [Sir  Lancelot  Shadwtxl.]  The  residue 
is  actually  given  to  the  plaintiff;  and  the  words  which  follow  the  gift 
are  merely  directory  as  to  the  future  management  of  what  is  before 
given.  I  shall,  therefore,  make  an  order  according  to  the  prayer  of  the 
petition.' 

'  "  It  lias  frequently  happened  In  this  court,  that  a  testator  has  given  to  an  indi- 
vidual an  absolute  vested  interest  in  a  defined  fund,  so  that,  according  to  the  ordinary 
rule  of  law,  he  would  have  a  power,  of  his  own  authority,  to  receive  or  dispose  of  it 
immediately  on  his  attaining  legal  age  ;  but  having  given  such  a  vested  interest,  the 
testator  has,  nevertheless,  postponed  the  time  of  giving  him  possession,  till  a  period 
subsequent  to  the  legatee's  attaining  twenty-one,  although  in  such  cases,  the  party 
having  attained  the  age  of  twenty-one  cannot,  according  to  the  direct  intention  of  the 
will,  obtain  possession,  yet  he  has  everything  but  possession ;  he  has  the  legal  power 
of  disposing  of  it,  he  may  sell,  charge,  or  assign  it,  for  he  has  an  absolute,  indefeasible 
interest  in  a  thing  defined  and  certain;  the  court,  therefore,  has  thought  fit  (1  don't 
know  whether  satisfactorily  or  not),  to  say,  that  since  the  legatee  has  such  the  legal  right 
and  power  over  the  property,  and  can  deal  with  it  as  he  pleases,  it  will  not  subject  him 
to  the  disadvantage  of  raising  money  Tiy  selling  or  charging  his  interest,  when  the 
thing  is  his  own,  at  this  very  moment.  The  court  has,  in  such  cases,  ordered  payment 
on  his  attaining  twenty-one."  —  Per  Lord  Lanodale,  M.  B.,  in  CuHU  v.  Lukin, 
5  Beav.  147,  155,  156  (1842),  printed  in  the  fifth  volume  of  these  Cases,  p.  785. 

"The  principle  of  this  court  has  always  been,  to  recognize  the  right  of  all  persons 
who  attain  the  age  of  twenty-one  to  enter  upon  the  absolute  use  and  enjoyment  of  the 
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GREET  V.   GREET. 

Chancery.     1842. 
[Reported  5  Beav.  123.] 

The  testator,  by  his  will  dated  in  1825,  after  making  certain  dispo- 
sitions, gave  tlie  rest  and  residue  of  his  property,  freehold  and  personal, 
as  follows  :  —  "to  the  use  ot  my  nephew  Thomas  Young  Greet  at  bis 
attaining  the  age  of  thirty  years,  the  produce  of  such  parts  of  property 
as  maj'  be  necessar}^  to  convert  into  cash,  with  every  accumulation 
by  rents,  interest,  or  otherways,  I  direct  to  be  deposited  in  the  stock 
of  the  Bank  of  England,  in  the  names  of  my  nephew,  Thomas  Young 
Greet,  and  of  each  of  my  executors  hereafter  named,  there  to  remain  ; 
my  nephew  Thomas  Young  Greet,  at  his  attaining  the  age  of  thirty 
3'ears,  to  receive,  for  his  use,  all  accruing  produce  and  dividends,  rents 
or  interest,  so  long  as  he  may  live ;  and  that  once  in  ever}'  year,  the 
whole  of  the  balances  be  funded  for  accumulation,  until  he,  my  said 
nephew  Thomas  Young  Greet,  does  attain  the  age  of  thirty  years,  at 
which  time  every  produce  of  the  property,  with  dividends  on  the 
accumulated  propert)',  which  I  direct  to  be  consolidated  in  one  sum, 
with  any  other  placed  in  the  Bank  of  England  at  my  death  or  after- 
wards, as  a  part  produce  of  my  property  and  to  remain  as  a  principal, 
the  dividends  of  or  on  which,  with  all  rents  or  other  produce  growing 
out  of  every  description  of  my  propertj',  I  give  to  my  said  nephew 
Thomas  Young  Greet,  for  his  use  and  disposal  during  his  natural  life. 

"  If  my  nephew  Thomas  Young  Greet  should  die  previous  to  his 
attaining  the  age  of  thirty  years,  leaving  child  or  children  lawfully  be- 
gotten, I  direct  each  child,  male  or  female,  shall  have  £500,  at  their 
respectively  attaining  the  age  of  twenty-four  years,  and  the  surplus  of 
any  such  property  and  its  accumulations  to  go,  in  addition,  to  the  eld- 
est son  of  my  nephew  Thomas  Young  Greet ;  but  if  the  children  of  my 
said  nephew  are  too  numerous  for  the  property  to  produce  £500  each, 

property  given  to  tliem  by  a  will,  notwithstanding  any  directions  by  tlie  testator  to  tiie 
effect  that  they  are  not  to  enjoy  it  until  a  later  age  ;  —  unless,  during  the  interval,  the 
property  is  given  for  the  benefit  of  another.  If  the  property  Is  once  theirs,  it  is  use- 
less for  the  testator  to  attempt  to  impose  any  fetter  upon  their  enjoyment  of  it  in  full 
so  soon  as  they  attain  twenty-one.  And  upon  that  principle,  unless  there  is  in  the 
will,  or  in  some  codicil  to  it,  a  clear  indication  of  an  intention  on  tlie  part  of  the 
testator,  not  only  that  his  devisees  are  not  to  have  the  enjoyment  of  the  property  he 
haa  devised  to  them  until  they  attain  twenty-five,  but  that  some  other  person  is  to 
have  that  enjoyment,  —  or  unless  the  property  is  so  clearly  taken  away  from  the 
devisees  up  to  the  time  of  their  attaining  twenty-five  as  to  induce  the  court  to  hold, 
that,  as  to  the  previous  rents  and  profits,  there  has  been  ah  intestacy  —  the  court  does 
not  hesitate  to  strike  out  of  the  will  any  direction  that  the  devisees  shall  not  enjoy  it 
in  full  until  they  attain  the  age  of  twenty. five  years."  —  Per  Sir  W.  Page  Wood,  V.C, 
in  Gosling  v.  Gosling,  H.  R.  V.  Johns.  265,  272  (1859). 
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in  such  case,  I  shall  direct  they  shall  each  have  an  equal  share  of  the 
property,  male  and  female  alike. 

"  If  my  nephew  Thomas  Young  Greet  should  live,  and  agreeable  to 
the  directions  of  this  my  will,  possess  this  my  described  residue  of  my 
property  with  its  accumulations,  and  have  lawfully  begotten  a  son,  I 
direct  my  nephew  to  enjoy  the  produce  of  such  property  with  its 
accumulations  during  his  life,  and  at  his  death,  £5000  to  be  deposited 
in  the  hands  of  trustees  for  accumulation,  and  placed  in  the  Bank  of 
England  in  the  name  of  his  mj'  nephew's  eldest  son  with  two  trustees  (my 
executors  preferred  if  surviving),  for  the  use  of  my  said  nephew's  eldest 
son  at  his  attaining  the  age  of  thirty  years  ;  and  the  rest  and  residue 
to  be  equallj-  shared,  male  and  female  equal  alike,  the  eldest  son  taking 
an  equal  share,  in  addition  to  the  =£5000  funded  for  him.  This  general 
division  to  take  place  as  each  respectively  attains  the  age  of  twenty- 
four  years. 

"  If  my  nephew  Thomas  Young  Greet  should  die  previous  to  bis  attain- 
ing the  age  of  thirty  years,  leaving  no  child,  then  I  direct  the  next  sur- 
viving nephew  of  Alexander  Greet's  family  shall  succeed  to  the  residue 
and  its  accumulations,  subject  exactly  to  the  same  regulations  as 
described  for  my  nephew  Thomas  Young  Greet  and  his  family." 

The  testator  then  appointed  his  nephew  Thomas  Young  Greet  and 
three  other  persons  executors. 

The  testator  died  in  1829,  leaving  his  nephew,  Thomas  Young  Greet, 
then  of  the  age  of  twenty-two.  He  married  in  1832,  and  had  four 
children,  the  eldest  having  been  born  in  1833. 

Thomas  Young  Greet  the  nephew  died  in  1841,  leaving  his  eldest 
son,  Thomas  Young  Greet  the  younger,  and  three  other  children 
sumving  him. 

The  property  was  partly  real  and  partlj-  personal. 

Thomas  Young  Greet  the  younger,  after  his  father's  death,  filed  a 
supplemental  bill  against  all  the  necessary  parties,  claiming  to  be  en- 
titled, first,  to  the  sum  of  £5000 ;  and,  secondly,  to  his  share  of  the 
general  residue  of  the  property  after  the  deduction  of  that  sum. 

Mr.  Pemberton  and  Mr.  Lewis,  for  the  plaintiff. 

Mr.  G.  Turner  and  Mr.  Addis,  in  the  same  interest. 

Mr.  Kinder sley  and  Mr.  Wood,  for  the  next  of  kin  and  co-heirs. 

Mr.  Schomberg  and  Mr.  Hingeston,  for  other  parties. 

The  Master  of  the  Rolls.  [Lord  Langdale.]  This  is  one  of  the 
many  cases  in  which  I  am  afraid  it  is  impossible  to  come  to  a  conclu- 
sion which  can  be  considered  as  entirely  satisfactorj'.  You  are  obliged 
to  spell  out  the  meaning  of  the  testator,  and  to  try  to  discover  the  legal 
effect  of  his  will,  under  circumstances  which  make  it  extremelj'  difficult 
to  reconcile  the  case  under  consideration  with  the  decided  authorities. 

I  think  it  is  perfectly  obvious,  in  this  case,  that  the  testator  had  a 
strong  desire  to  accumulate  the  property  as  much  as  he  could,  and  to 
preserve  it  in  the  family  of  the  Greets.  Those  objects  clearly  prepon- 
derate throughout  the  whole  contents  of  the  will ;  but  the  main  and  the 
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principal  object  in  the  residuary  clause  was,  to  providi3  for  his  nephew 
Thomas  Young  Greet  and  the  children  of  that  nephew  ;  and  there  is  no 
ulterior  disposition  given  of  the  residue,  except  onlj',  in  the  event  of  the 
nephew,  Thomas  Young  Greet,  dying  under  the  age  of  thirty  j-ears 
without  leaving  a  child. 

At  the  death  of  the  nephew,  the  £5000  is  to  be  taken  out  of  the 
residue,  and  deposited  for  accumulation  in  the  hands  of  trustees,  one  of 
whom  was  to  be  the  eldest  son  of  the  nephew.  The  accumulation  is 
directed  to  be  for  the  use  of  the  nephew's  eldest  son,  "  at  his  attaining 
the  age  of  thirty  j-ears."  I  think  it  comes  to  no  more  than  this  :  —  The 
testator  intended  that  the  son  should  attain  the  age  of  thirty  years 
before  the  accumulated  fund  should  be  paid  to  him,  and  not  that  in  the 
mean  time  he  was  to  have  no  interest  in  this  sum. 

It  appears  to  me  that  he  had  a  vested  interest  in  the  sum  of  £5000, 
at  the  moment  the  severance  was  to  be  made,  namely-,  on  the  death  of 
the  nephew.  After  taking  the  £6000  out  of  the  residue,  tlie  remainder 
is  to  be  shared  between  the  children,  both  male  and  female  alike,  the 
eldest  son  taking  an  equal  share,  in  addition  to  the  £5000  funded  for 
him ;  and  as  the  £5000  vests  upon  the  death  of  the  nephew,  it  would 
be  extremely  difficult  to  maintain  that  his  share  of  the  residue  does 
not  vest  at  the  same  time,  or  to  say  that  the  share  of  the  residue  could 
vest  in  him  at  that  time,  and  not  in  the  other  children. 

Is  the  court  forced  to  come  to  an  opposite  conclusion  by  the  words 
which  afterwards  follow,  that  this  general  division  is  to  take  place,  as 
each  respectively  attains  the  age  of  twenty-four  j-ears?  The  testator 
could  never  have  meant,  that  a  general  division  should  take  place  at 
different  times.  His  object  was,  that  there  should  be  a  general  divi- 
sion of  the  whole  fund,  after  previouslj'  severing  the  particular  sum  of 
£5000  ;  after  deducting  that  sum,  which  was  one  division,  there  was  to 
be  the  general  division  of  the  remainder ;  and,  according  to  the  intent, 
to  be  inferred  from  the  rest  of  the  will,  I  think  this  amounts  merelj'  to 
a  direction,  that  the  shai'es  should  be  paid  to  the  younger  children  as 
each  attained  twenty-four. 

I  am  of  opinion  that  both  the  £5000  and  the  share  of  the  residue 
were  vested  interests,  and  the  plaintiff  must  therefore  succeed  in  this 
case.^ 

1  See  Gray,  Perpetuities,  §§  120,  121. 
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BAGGETT  v.  MEUX. 
Chancery.     1846. 

[BepoHed  1  Phil.  627.] 

On  the  hearing  of  an  appeal  in  this  case  from  the  decree  of  Vice- 
Chancellor  Knight  Bruce  i  the  argument  turned  chiefly  on  the  question, 
whether  a  clause  in  restraint  of  alienation,  annexed  to  a  legal  devise, 
in  fee,  of  real  estate  to  a  married  woman  for  her  separate  use,  was 
effectual  during  the  coverture. 

Mr.  Hussell  and  Mr.  Freeling,  for  the  appellant 

Mr.  Swanston  and  Mr.  Busk,  contra. 

The  Lord  Chancellor  [Lord  Lyndhurst],  after  disposing  of  the 
other  points  of  the  case  in  a  few  words,  said,  with  respect  to  this : 
After  the  case  of  Tullett  v.  Armstrong,  4  My.  &  Cr.  377,  there  can 
be  no  doubt  about  the  doctrine  of  this  court  respecting  the  property 
given  to  the  separate  use  of  a  married  woman  :  and  it  is  clear  that  that 
doctrine  applies  as  much  to  an  estate  in  fee  as  to  a  life  estate.  The 
object  of  the  doctrine  was  to  give  a  married  woman  the  enjoyment  of 
property  independent  of  her  husband  ;  but  to  secure  that  object,  it  was 
absolutely  necessary  to  restrain  her  during  coverture  from  alienation. 
The  reasoning  evidently  applies  to  a  fee  as  much  as  to  a  life  estate,  to 
real  property  as  much  as  to  personal.  The  power  of  a  married  woman, 
independent  of  the  trust  for  separate  use,  may  be  different  in  real  estate 
from  what  it  is  in  personal :  but  a  court  of  equity  having  created  in 
both  a  new  species  of  estate,  may  in  both  cases  modify  the  incidents  of 
that  estate. 

Appeal  dismissed,  with  costs.^ 

1  See  1  Coll.  138,  where  a  detailed  statement  of  the  case  will  be  found.  —  Eep. 

^-  Cf.  Cooper  v.  Macdonald,  7  Ch.  Div.  288  (1877). 

On  the  mode  of  dealing  with  gifts  of  invested  personal  property  or  of  money,  made 
directly  to  mai-ried  women  without  the  intervention  of  trustees,  but  with  a  clause 
against  anticipation,  see  the  cases  cited,  Gray,  Restraints  on  Alienation,  §§  127-131, 
and  also  In  re  Bourn,  27  Ch.  Div.  411  (1884)  ;  In  re  Cwrrey,  32  Ch.  D.  ,361  (1886). 
Cf.  In  re  Spencer,  30  Ch.  D.  183  (1885);  In  re  Grey's  Settlements,  34  Ch.  Div.  85, 
712  (1887);  In  re  Tippett's  Contract,  37  Ch.  Div.  444  (1888);  Ee  Wood,  61  L.  T.  N.  S. 
197  (1889);  80  Law  Times,  872. 
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OPPENHEIM  V.   HENEY. 
Chancery.    1853. 

\_Rep<yrUd  10  Hare,  Ul.] 

The  principal  question  arose  on  the  eflfect  of  the  following  bequest 
of  the  residuary  estate  of  the  testator :  — 

"  I  desire  and  will  the  remaining  residue  to  be  appropriated  in 
manner  following,  —  say  as  soon  as  conveniently  can  be  after  my  decease, 
to  be  turned  into  cash,  and  brought  into  the  funds,  stock  £3  per  cent. 
Consols,  in  the  names  of  my  executors  hereinafter  named,  and  to  be 
held  bj'  them  in  trust  for  all  my  grandchildren,  to  be  divided  equally 
among  them  at  the  end  or  expiration  of  twenty  jears  after  my  decease, 
and  the  interest  by  the  purchase  of  £3  per  cent.  Consols  stock,  to 
accumulate  till  that  time." 

Mr.  Ghandless  and  Mr.  J.  H.  Palmer  for  the  plaintiff,  an  infant 
grandchild  born  after  the  testator's  decease  and  before  the  twenty 
years  had  expired,  mentioned  Parker  v.  Oolding,  13  Sim.  418. 

Mr.  Mussell  and  Mr.  Cole,  for  the  grandchildren  of  the  testator 
living  at  bis  death,  contended  that  such  grandchildren  onlj'  were  en- 
titled. Thej-  did  not  controvert  the  case  of  Lord  Pindon  v.  Earl  of 
Suffolk,  1  P.  Wms.  96.  If  there  had  been  an  intervening  interest,  the 
class  would  not  be  ascertained  until  the  termination  of  that  interest ; 
but  here  no  interest  intervened.  The  gift  was  directly  to  the  grand- 
children, which  is  construed  to  mean  those  who  are  alive  at  the  death 
of  the  testator :  Horsley  v.  Chaloner,  2  Ves.  Sen.  84.  In  Purrell  v. 
Paskerfield,  11  Beav.  525,  Chevaux  v.  Ainslabie,  13  Sim.  71,  Butler 
V.  Lowe,  10  Sim.  317,  a  testator  gave  legacies  to  each  of  the  children 
of  his  nephews  and  nieces  begotten  and  to  be  begotten  ;  and  it  was 
held,  that  the  children  of  the  nephews  and  nieces  born  after  the  testa- 
tor's death  did  not  take  under  the  bequest :  Davison  v.  Dallas,  14 
"Ves.  576,  Storrs  v.  Benhow,  2  My.  &  K.  46,  Murray  v.  Tancred,  10 
Sim.  465. 

Mr.  Shapter,  for  the  executors,  submitted,  on  behalf  of  unborn  grand- 
children, that  there  was  no  gift  to  anj'  grandchild  to  take  effect  until 
the  expiration  of  twenty  years  from  the  death  of  the  testator..  He 
cited  Peck  v.  Purn,  7  Beav.  492. 

The  Vice-Chancellor  [Sir  W.  Page  Wood]  ,  with  reference  to  the 
argument  for  confining  the  gift  to  grandchildren  living  at  the  expiration 
of  the  twenty  years,  said,  that  the  eases  which  were  referred  to  in  sup- 
port of  the  argument  for  postponing  the  gift  until  that  time,  were  cases 
in  which  the  gift  was  connected  with  the  period  of  division.  The 
strongest  cases  in  this  form  were,  perhaps,  those  in  which  the  gift  was 
"  to  children  on  attaining  a  certain  age."    There,  no  doubt,  the  gift 
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was  coupled  with  the  period  of  distribution.  In  some  of  those  cases  it 
might  possibly  have  been  contended,  that  the  existence  of  the  life 
interest  was  the  only  reason  for  postponing  the  division.  He  had  no 
difficulty  in  holding,  that  a  gift  of  stock  in  trust  for  all  the  grand- 
children of  the  testator,  to  be  divided  equally  amongst  them  at  the 
period  of  twentj^  years  from  the  time  of  his  decease,  was  a  vested 
interest  in  the  grandchildren  of  the  testator.  The  only  question,  then, 
was,  in  what  grandchildren  the  gift  vested  ;  and  upon  this  he  was  clearly 
of  opinion,  that  the  grandchildren  who  were  living  at  the  death  of  the 
testator,  and  those  who  were  born  afterwards  before  the  period  of 
distribution,  were  entitled.' 


RE  YOUNG'S   SETTLEMENT. 

Chancery.     1853. 
{Reported  18  Beav.  199.] 

In  1851,  C.  C.  Young,  by  his  will,  gave  the  residue  of  his  real  and 
personal  estate,  including  the  property  comprised  in  his  marriage  settle- 
ment, to  trustees,  upon  trust  to  sell  and  invest  the  produce  :  and,  "  as 
to  two  equal  third  parts  thereof,  to  pay  and  divide  the  same  between 
his  two  children,  Mary  Young  and  John  Clark  Young,  share  and  share 
alike,"  their  respective  executors,  administrators  and  assigns.  He 
then  made  a  substitutional  gift  to  their  respective  issue,  in  case  either 
died  in  his  lifetime,  which  did  not  happen.  The  testator  subsequently 
provided,  that  in  case  he  should  die  in  the  minority  of  an^-  one  of  his 
children,  or  of  anj'  issue  of  either  of  them,  that  his,  her  or  their  shares 
in  the  residue  should  not  be  payable  till  twenty-five,  but  should  vest  in 
him,  her  or  them,  at  twenty-one,  whether  sons  or  daughters,  or  upon 
marriage.  And  after  providing  for  maintenance  and  survivorship,  he 
declared,  that  the  beneficial  interest  thereby  intended  for  his  daughter 
Mary  should  be  for  her  separate  use,  independent  of  any  husband  she 
might  marry,  "but  should  devolve,  and  be  settled  by  deed  in  writing, 
upon  her,  in  such  manner  as  if  she  was  a  feme  sole  and  unmarried,  and 
her  interest  in  the  said  interest,  dividends  and  produce,  should  only  be 
paid,  as  the  same  should  respectivelj'  become  and  accrue  due,  and 
should  not  be  anticipated  by  any  deed  or  instrument  whatsoever  ;  "  and 
that  in  the  mean  time,  and  until  his  daughter  should  be  married,  she 
should  only  be  entitled  to  receive  and  take  the  dividends,  interest,  and 
produce  of  her  share  or  shares,  and  retain  the  power  to  give  and  be- 
queath the  capital  or  principal  fund  by  her  last  will  and  testament,  and 
which  power  he  therebj'  conferred  on  her. 

The  testator  died  in  1852,  and  Mary  Young  attained  twenty-one  in 
1848,  and  had  never  been  married.  Being  desirous  of  obtaining  the 
1  See  Gray,  Perpetuities,  §§  638,  639. 
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fund,  she,  by  an  indenture  dated  26th  October,  1853,  assigned  her 
one-third  of  the  testator's  residuary  estate  to  John  Clark  Young,  upoa 
trust  to  paj',  assign  and  transfer  the  same  to  her,  or  such  persons  as 
she  should  appoint,  for  her  sole  and  separate  use,  &c.,  and  after  her 
decease,  as  she  should  by  deed  or  will  appoint,  and,  in  default  of 
appointment,  in  trust  for  her  executors  and  administrators. 

The  trustees  paid  the  trust  funds  and  stock  into  court.  A  case  of 
election  arose,  to  which,  however,  it  is  not  necessary  to  refer. 

Mary  Young  and  John  C.  Young  presented  this  petition,  praying 
that  the  fund  be  divided  into  thirds,  and  one  of  them  transferred  to 
John  Clark  Young  for  the  benefit  of  Mary  Young. 

Mr.  G.  L.  Russell,  in  support  of  the  petition.  There  is  an  absolute 
vested  interest  at  twenty-one,  and  the  subsequent  directions,  as  to  the 
mode  of  enjoyment,  are  inoperative ;  1  Roper,  Leg.  527 ;  Josselijn  v. 
Jossdyn,  9  Sim.  63  ;  Saunders  v.  Vautier,  4  Beav.  115  ;  1  Cr.  &  P. 
240. 

Mr.  Jiudall,  for  the  trustees. 

The  Master  of  the  Rolls  [Sir  John  Romillt]  said,  his  impres- 
sion was  that  the  fund  ought  to  be  settled  and  remain  in  couit,  but  he 
reserved  judgment. 

November  25.  The  Master  of  the  Rolls.  I  must  confess,  that, 
on  looking  at  this  case,  I  have  changed  ray  opinion.  I  did  not  pay 
sufficient  attention  to  the  argument,  that  the  capital  is  given  to  the 
lady,  absolutelj-,  in  the  first  instance,  and  there  is  no  gift  over  in  any 
other  part  of  the  will ;  though  the  testator  directed  a  settlement,  it  is 
only  of  the  beneficial  interest  thereby  intended  for  her.  He  afterwards 
gives  her  power  to  dispose  of  the  property  by  will ;  but  that  was  un- 
necessary, as  she  already  had  that  power.  I  think  the  power  will 
coalesce  with  her  beneficial  interest,  and  the  result  will  be,  that  she 
takes  the  property  absolutely.  The  fund  may,  therefore,  be  paid  out 
of  court. 


MEBANE  V.   MEBANE. 

Supreme  Court  of  North  Carolina.     1845. 

[Reported  4  Ired.  Eq.  131.] 

Cause  removed  from  the  Court  of  Equity  of  Orange  County,  at  the 
Fall  Term,  1845. 

The  following  were  the  facts  of  the  case  : 

David  Mebane,  by  his  will,  dated  April  7th,  1842,  gave  to  Alexan- 
der Mebane  in  fee,  a  tract  of  land,  called  the  Hodge  Place,  and  four 
slaves,  "in  trust  for  my  son  Anderson;  and  the  said  Alexander,  as 
trustee,  may  at  an3'  time  take  possession  of  said  land  and  negroes,  and 
lease  the  land  and  hire  the  negroes,  and  apply  the  proceeds  to  the 
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maintenance  of  my  son  Anderson  —  it  being  mj'  will  and  intention,  that 
the  aforesaid  property  shall  not  in  any  wise  be  subject  to  the  debts  of 
my  said  son  Anderson."  In  a  subsequent  clause,  tlie  testator  added  : 
"I  give  unto  my  son  Alexander,  all  the  horses,  cattle,  hogs,  and  the 
farming  utensils  on  the  Hodge  Place,  and  also  one  bed  and  furniture, 
in  trust,  nevertheless,  for  mj'  said  son,  Anderson  ;  it  being  raj-  will  and 
intention,  that  the  said  property  shall  not  in  any  wise  be  subject  to  the 
debts  of  said  Anderson.  It  is  also  my  will,  if  the  said  Anderson  should 
die  without  issue,  that  then  the  Hodge  Place  shall  belong  to  mj-  gi'and- 
son,  Thomas  R.  Mebane."  By  other  clauses  of  the  will,  the  testator 
gave  to  his  son  Anderson  a  share,  with  his  other  children,  of  the  debts 
that  might  be  owing  to  him  at  his  death,  but  directed  that  his  son 
Alexander,  as  the  monej-  might  be  collected,  should,  "  as  trustee,  take 
possession  of  it,  and  pay  it  over  in  the  manner  directed  in  the  former 
clauses  of  this  will." 

The  plaintiff  is  a  judgment  creditor  of  Anderson  Mebane  ;  and,  after 
a  return  of  nvMa  bona  on  a,  fieri  facias,  he  filed  this  bill  against  Ander- 
son Mebane  and  Alexander  Mebane,  for  satisfaction  out  of  the  trust 
property.  The  answers  raise  the  question,  whether  the  property  is 
liable  to  the  debts.  The  trustee  further  states,  that  in  the  maintenance 
of  his  brother  Anderson,  who  is  blind,  and  in  necessary  expenditures 
in  conducting  the  farm,  he  has  anticipated  the  income  about  $200  ;  and 
he  submits  that  at  all  events  he  has  a  right  to  be  reimbursed  what  he 
shall  be  found  to  be  in  advance. 

Badger,  for  the  plaintiff. 

Norwood  and  Iredell,  for  the  defendants. 

RuFPiN,  C.  J.  In  the  case  of  Dick  v.  Pitchford,  1  Dev.  &  Bat. 
Eq.  480,  the  question  arose  upon  a  conveyance  of  negroes  to  one,  in 
trust,  annuallj'  to  apply  the  profits  to  the  use  of  the  donor's  son,  H.  P., 
so  that  they  should  not  be  subject  to  be  sold  or  disposed  of  bj'  H.  P., 
or  the  rents  and  profits  anticipated  by  him,  or  in  any  manner  subject  to 
his  debts  ;  and  it  was  held,  that  the  son's  convej'ance  was,  nevertheless, 
eflfectnal  to  pass  his  interest,  as  cestui  que  trust,  for  the  term  of  his  life. 
The  doctrine  rests  upon  these  considerations :  that  a  gift  of  the  legal 
property  in  a  thing  includes  the  jus  disponendi,  and  that  a  restriction 
on  that  right,  as  a  condition,  is  repugnant  to  the  grant,  and  therefore 
void :  And  that,  in  a  court  of  equity,  a  cestui  que  trust  is  looked  on  as 
the  real  owner,  and  the  trust  governed  in  this  respect  bj'  the  same 
rules  which  govern  legal  interests  ;  and,  consequently,  that  it  is  equally 
repugnant  to  equitable  ownership  that  the  owner  should  not  have  the 
power  of  alienating  his  property.  There  is,  Indeed,  an  exception  to 
that  general  rule,  which  is  founded  on  the  peculiar  incapacities  of  mar- 
ried women,  and  their  subjection  to  their  husbands.  A  gift  in  trust  for 
the  separate  use  of  a  married  woman,  or  in  contemplation  of  her  mar- 
riage, may  be  coupled  with  a  provision  against  alienation  or  anticipa- 
tion ;  for,  in  truth,  the  restriction  is  imposed  for  her  protection,  and, 
as  she  is   sub  potestate  viri,  it  will   more   frequently  operate  as  a 
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beneficial  protection,  than  in  prejudice  to  her.  But  restraints,  as  con- 
ditions merely,  upon  alienation  by  a  person  sui  juris  have  been  held  in 
a  great  number  of  cases  to  be  null,  as  regards  property  given  through 
the  medium  of  a  trust ;  and  several  of  them  are  cited  in  Dick  v.  Pitch- 
ford.  In  the  case  of  Brandon  v.  Hobinson,  18  Ves.  429,  for  example, 
Lord  Eldon,  after  speaking  of  the  exception  in  respect  to  feme  coverts, 
says:  "but  the  case  of  a  disposition  to  a  man,  who,  if  he  has  the 
property,  has  the  power  of  aliening,  is  quite  different."  It  is  true,  that 
propertj'  may  be  given  in  trust  upon  a  condition,  so  expressed  as  to 
amount  to  a  limitation,  whereby  the  interest  of  the  first  taker  ceases 
upon  a  particular  event,  and  the  property  goes  over  to  some  other  per- 
son in  particular,  or  falls  into  the  residue.  But  there  is  nothing  like 
that  here.  By  this  will,  the  entire  equitable  ownership  of  the  slaves 
and  other  personal  effects,  is  given  to  the  son  Anderson,  and  of  the 
land  also,  subject  however,  as  to  the  last,  to  a  contingent  limitation 
over  upon  the  event  of  Anderson's  dj-ing  without  leaving  issue  living  at 
his  death,  as  the  will  must  be  read  since  the  Act  of  1827.  Then,  there 
is  no  doubt  that  the  donee,  Anderson,  has,  upon  the  principles  and  pre- 
cedents mentioned,  the  absolute  right  to  assign  his  interest  in  these 
gifts,  and  that  his  assignee  would  have  the  right  to  take  the  estates 
under  his  own  control. 

That  being  so,  it  follows,  that  the  interest  of  the  cestui  que  trust, 
whatever  it  maj'  be,  is  liable  in  this  court  for  his  debts.  For  it  would 
be  a  shame  upon  any  system  of  law,  if,  through  the  medium  of  a  trust 
of  any  kind  of  contrivance,  property,  from  which  a  person  is  absolutely 
entitled  to  a  comfortable,  perhaps  an  aflSiuent  support,  and  over  which 
he  can  exercise  the  highest  right  of  property,  namely,  alienation,  and 
which,  upon  his  death,  would  undoubtedl}'  be  assets,  should  be  shielded 
from  the  creditors  of  that  person  during  his  life.  There  is  no  such 
reproach  upon  nor  absurdity-  in  our  law ;  for  we  hold,  that  whatever 
interest  a  debtor  has  in  propertj'  of  any  sort  maj'  be  reached  by  his 
creditors,  either  at  law  or  in  equitj',  according  to  the  nature  of  the 
property.  Terms  of  exclusion  of  the  donee's  creditors,  not  amounting 
to  a  limitation  of  the  estate,  can  no  more  repel  the  creditors,  than  a 
restraint  upon  alienation  can  tie  the  hands  of  the  donee  himself.  Lia- 
bility for  debts  ought  to  be,  and  is,  just  as  much  an  incident  of  prop- 
erty, as  the  jus  disponendi  is  ;  for,  indeed,  it  is  one  mode  of  exercising 
the  power  of  disposition.  This  is  the  first  occasion  on  which  the  point 
has  come  directly  into  judgment ;  but  in  the  case  of  Bank  of  the  State 
V.  Forney,  2  Tred.  Eq.  184,  the  court  said,  however  anxiously  the 
benefit  of  the  donee  personally  maj"^  be  looked  to  by  the  donor,  the 
policy  of  the  law  will  not  permit  property  or  a  trust  to  be  so  given, 
that  the  donee  may  continue  to  enjoy  it  after  his  bankruptcy,  or,  in 
other  words,  against  his  creditors.  In  Brandon  v.  Robinson  there 
was  a  trust  to  pay.  dividends,  from  time  to  time,  into  the  proper  hands 
of  a  man  or  on  his  receipt,  and  that  they  should  not  be  grantable  or 
assignable  by  way  of  anticipation ;  and  it  was  held,  that  this  interest 
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passed  to  assignees  in  bankruptcj" :  Lord  Eldon  remarking,  that  an 
attempt  to  give  property,  and  to  prevent  creditors  from  obtaining  any 
interest  in  it,  tliongii  it  be  his,  the  debtor's,  could  not  be  sustained ; 
and  that  the  gift  must  be  subject  to  the  incidents  of  property,  and  it 
could  not  be  preserved  from  creditors,  unless  given  to  some  one  else, 
that  is,  limited  over.  Following  that  case,  was  that  of  Graves  v.  Dol- 
phin, 1  Sim.  66,  in  which  estates  were  devised  in  trust  to  pay  an 
annuity  to  a  son  for  his  personal  support  for  life,  not  liable  to  his  debts, 
and  to  be  paid  from  time  to  time  into  his  own  proper  liands,  and  not  to 
any  other  person,  and  his  receipt  only  to  be  a  discharge  ;  and  Sir  John 
Leach  declared,  although  the  testator  might  have  made  the  annuitj' 
determinable  bj'  the  bankruptcy  of  his  son,  yet,  as  he  had  not  done 
that,  the  policy  of  the  law  did  not  permit  property  to  be  so  limited, 
that  it  should  continue  in  the  enjoyment  of  the  donee,  notwithstanding 
his  bankruptcy ;  and  therefore  that  the  annuity  passed  under  the  com- 
mission. In  the  case  of  Piercy  v.  Roberts,  1  Mylne  &  Keen,  4,  there 
was  a  discretion  given  to  the  trustee,  but  it  was  held  not  to  make  a 
difference.  It  was  a  bequest  of  £400  to  executors,  upon  trust  to  pa}- 
the  same  to  a  son,  in  such  smaller  or  larger  portions,  at  such  time  or 
times,  and  in  such  way  or  manner,  as  thej'  should  in  their  judgment 
and  discretion  think  best,  and,  upon  the  insolvencj'  of  the  son,  Sir  John 
Leach,  then  Master  of  the  Rolls,  said,  that  the  legacj'  could  not  remain 
in  the  hands  of  the  executors,  to  be  applied  at  their  discretion,  for  the 
benefit  of  the  legatee.  He  held  that  the  discretion  of  the  executors 
determined  by  the  insolvency  of  the  son,  and  the  legacj'  passed  by  the 
assignment ;  for  the  insolvent  being  substantially  entitled  to  the  legac}', 
the  attempt  to  continue  in  him  the  enjoyment  of  it,  notwithstanding  his 
insolvency,  was  in  fraud  of  the  law.  In  Snowden  v.  Dales,  6  Sim.  524, 
the  language  of  the  will  is  still  stronger  against  any  absolute  right  in 
the  donee.  It  was  an  assignment  of  a  sum  of  money,  in  trust  during 
the  life  of  J.  D.  H.,  or  during  such  part  thereof  as  the  trustees  should 
think  proper,  and  at  their  will  and  pleasure  and  not  otherwise,  and,  at 
such  times  and  in  such  sums  as  they  should  think  proper,  to  pa}'  the  in- 
terest to  him,  or,  if  they  should  think  fit,  to  pay  it  in  procuring  for  him 
diet,  apparel  and  other  necessaries,  but  so  that  he  should  not  have  any 
right  or  title  in  or  to  such  interest,  other  than  the  trustees  should,  in 
their  absolute  and  uncontrolled  power,  discretion,  and  inclination,  think 
proper  and  expedient,  and  so  as  no  creditor  of  his  should  have  any 
lien  or  claim  thereon,  in  any  case  -,  or  the  same  be  in  any  waj-  liable  to 
his  debts,  and  disposition,  or  engagements  —  with  a  limitation  over 
upon  his  death.  The  Vice-Chancellor,  Sir  Lancelot  Shadwell,  admitted 
it  to  be  plain,  the  grantor  did  intend  to  exclude  assignees  in  bank- 
ruptcy, and  that  it  might  have  been  effected,  if  there  had  been  a  clear 
gift  over ;  but  he  said  as  there  was  no  direction  to  the  trustees,  upon 
the  bankruptcy  of  J.  D.  H.,  to  withhold  and  accumulate  the  interest 
during  his  life,  so  as  to  go  over  with  the  capital  upon  his  death,  that 
the  life  interest  of  the  bankrupt  went  to  the  assignees. 
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The  foregoing  cases  sufficiently  establish,  that  by  the  use  of  no 
terms  or  art  can  property  be  given  to  a  man,  or  to  another  for  hJm,  so 
that  he  may  continue  to  enjoy  it,  or  derive  any  benefit  from  it,  as  the 
interest,  or  his  maintenance  thereout  or  the  like,  and  at  the  same  time 
defy  his  creditors  and  deny  them  satisfaction  thereout.  The  thing  is 
impossible.  As  long  as  the  property  is  his,  it  must,  as  an  incident,  be 
subject  to  his  debts,  provided,  only,  that  it  be  tangible.  The  only 
manner  in  which  creditors  can  be  excluded,  is  to  exclude  the  debtor 
also  from  all  benefit  from,  or  interest  in,  the  property,  by  such  a  limi- 
tation, upon  the  contingency  of  his  banlsruptcy  or  insolvencj',  as  will 
determine  his  interest,  and  make  it  go  to  some  other  person.  It  fol- 
lows, that  the  interests  of  Anderson  Mebane  are  liable  to  the  plaintiffs 
satisfaction,  and  that  they  must  be  sold  for  that  purpose,  unless,  within 
a  reasonable  time,  the  plaintifl"s  debt  should  be  otherwise  paid.  But, 
of  course,  the  trustee  is  entitled,  first,  to  be  reimbursed  out  of  the  fund 
an}'  expenditures  made  by  him  bona  fide,  and  his  costs  in  this  cause  ; 
and,  in  order  to  ascertain  what  may  be  thus  due,  and  also  what  may 
remain  due  on  the  plaintifl's  judgment  for  principal,  interest,  and  costs, 
and  his  costs  in  this  court,  there  must  be  an  inquiry  by  the  master. 

Per  Curiam. 

Decree  accordingly} 


SANFOED   V.   LACKLAND. 

United  States  Circuit  Court  foe  the  Districts  or  Missouri.     1871. 

[Reported  2  Dill.  6.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri. 

The  plaintiff  is  the  assignee  in  bankruptcy  of  Wm.  C.  Hill.  The 
defendants  are  Wm.  C.  Hill,  Lackland  and  Clark,  the  executors  and 
trustees  named  in  the  will  of  James  B.  Hill,  and  Edwards,  trustee  in  a 
deed  of  trust  for  the  benefit  of  Mathews,  executed  by  William  C.  Hill 
on  the  property  in  controversy.  The  question  in  the  case  is,  whether, 
subject  to  the  Mathews'  deed  of  trust,  the  assignee  in  bankruptcy  is 
entitled  to  the  interest  and  right  of  William  C.  Hill  in  the  property 
held  hy  the  executors  or  trustees  named  in  his  father's  will,  consisting 
of  stocks,  notes,  and  real  estate.  The  essential  facts  are  these :  In 
1862,  James  B.  Hill,  the  father,  died,  leaving  five  children,  three  sons 
and  two  daughters.  His  will,  admitted  to  probate  in  March,  1862,  so 
far  as  material  to  the  present  controversy,  is  in  these  words  :  "  All  the 
residue  of  my  estate,  real,  personal,  and  mixed,  I  give,  devise,  and  be- 
queath unto  Eufus  J.  Lackland  and  William  G.  Clark,  and  to  the  sur- 
vivor of  them,  as  trustees,  in  trust,  however,  to  manage,  control,  and 
improve  the  said  estate ;  to  receive  and  collect  the  debts  due  me ; 
I  See  Keyser'3  Jppeal,  57  Pa.  236  (1868). 
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to  receive  and  collect  the  rents,  issues,  and  profits  of  said  property  ; 
to  reinvest  anj'  money  that  may  come  into  their  hands  as  they  may 
deem  best  or  therewith  improve  any  unimproved  real  estate,  to  rent 
or  lease  any  portion  of  said  real  estate;  and  I  do  hereby  invest 
them  with  full  and  complete  authority  to  sell  and  convey  in  fee 
simple  any  of  my  real  estate,  and  to  reinvest  the  proceeds  of  such 
sales  in  other  real  estate,  or  otherwise,  in  their  discretion,  and  in 
trust,  as  aforesaid,  to  manage,  control,  and  keep  together,  my  said 
property  as  one  entire  whole ;  and  as  I  now  have  five  children,  to 
wit  —  James  B.  Hill,  William  C.  Hill,  Anna  M.  Hill,  Frank  W.  Hill, 
and  Mary  Hill,  upon  the  further  trust,  First,  Until  mj'  children  re- 
spectively arrive  at  the  age  of  twenty-one  years,  or  get  married, 
to  provide  for  their  support,  maintenance,  and  education  out  of  said 
estate,  which  support,  maintenance,  and  education  is  to  be  taken  as  part 
of  the  expenses  of  my  estate ;  Second.  My  said  trustees  shall,  out  of 
my  said  estate,  pay  to  each  one  of  my  children  (if  in  their  opinion  such 
advancement  shall  not  probablj'  amount  to  more  than  the  equitable 
share  of  such  child  in  my  estate)  as  they  respectively  arrive  at  tlie  age 
of  twenty-one  years,  the  sura  of  ten  thousand  dollars  as  an  advance- 
ment, and  shall,  from  the  time  of  such  advancement,  charge  such  child 
with  interest  thereon  at  the  rate  of  six  per  cent  per  annum,  if  such  ad- 
vancement be  made  before  the  partition  hereinafter  mentioned ;  Third. 
When  my  eldest  child  shall  arrive  at  the  age  of  twenty-six  years,  or  if 
he  shall  not  so  long  live,  then  when  the  next  oldest  surviving  child  shall 
attain  that  age,  my  said  trustees  shall,  with  the  approval  of  the  Probate 
Court  of  St.  Louis  County,  make  a  partition  of  all  said  trust  estate 
among  mj^  said  children,  share  and  share  alike,  charging,  however,  in 
such  division  and  partition,  any  child  who  may  have  received  an  ad- 
vancement as  before  mentioned,  with  such  advancement,  with  interest 
thereon  from  the  time  when  received  as  part  and  portion  of  the  share 
coming  to  such  child,  and  upon  such  partition  shall  forthwith  convey  to 
such  eldest  child,  if  such  eldest  child  be  a  son,  the  portion  allotted  to 
him  in  absolute  property,  but  shall  hold  the  shares  and  portions  of  the 
others  of  said  children  until  they  severally  arrive  at  the  age  of  twenty- 
six  years ;  and  as  the  sons  severally  arrive  at  that  age  they  shall  con- 
vey to  them  the  share  and  portion  allotted  to  such  son  in  absolute 
property."  [And  then  follows  a  similar  provision  as  to  the  share  of 
the  estate  coming  to  the  daughters.]  "After  the  said  partition  shall 
have  been  made,  my  said  trustees  shall  keep  the  portion  and  share  of 
each  of  my  children  separate  (except  as  before),  with  the  rents,  issues, 
and  profits  belonging  to  such  portion." 

On  January  29,  1870,  James  B.,  the  eldest  son,  became  twenty-six 
years  of  age,  and  thereupon  the  trustees  in  the  will,  with  the  approval 
of  the  Probate  Court,  made  partition  of  all  the  property  held  in  trust 
among  all  of  the  children,  and  there  was  an  order  of  distribution  in 
accordance  with  the  terms  of  the  will.  The  property  allotted  and  set 
apart  to  the  said  William  C.  Hill  consisted  of  specified  stocks  in  certain 
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banks,  promissorj  notes,  and  real  estate,  which  are  still  in  the  posses- 
sion and  custody  of  the  trustees.  On  July  6,  1870,  William  C.  Hill 
executed  a  deed  of  trust  on  tlie  property  which  had  been  allotted  to 
him  to  Edwards,  trustee  for  Mathews,  to  secure  ten  thousand  dollars, 
which  is  yet  unpaid.  The  trustees  under  the  will  advanced  to  William 
C.  the  ten  thousand  dollars  on  his  becoming  twenty-one  years  of  age. 
On  November  28,  1870,  a  petition  for  adjudication  in  bankruptcy  was 
filed  against  him,  and  he  was  adjudged  a  bankrupt.  The  property  in 
the  hands  of  the  trustees  belonging  to  him  is  of  the  value  of  $30,760, 
and  he  is  now  between  twenty-four  and  twenty-five  jears  of  age. 

The  bill  sets  out  the  foregoing  facts,  aud  prays  that  the  property  in 
the  hands  of  the  trustees  allotted  to  William  C.  Hill  may,  subject  to 
the  encumbrance  of  Mathews,  be  decreed  to  belong  to  the  assignee  in 
bankruptcy.  The  District  Court  overruled  a  demurrer  to  the  bill,  and 
entered  a  decree  as  prayed.    The  trustees  and  the  bankrupt  appeal. 

Cline,  Jamison,  and  Day,  for  the  complainant. 

Slayback  and  Haussler,  and  Lackland,  Martin,  and  Lackland,  for 
the  defendants. 

Dillon,  Circuit  Judge.  The  share  of  the  bankrupt  in  his  father's 
estate  has  been  duly  ascertained  and  set  apart  in  severaltj'  to  him,  but 
with  the  exception  of  the  ten  thousand  dollars  advanced  on  his  attain- 
ing Ms  majority  is  j'et  in  the  hands  of  the  trustees,  as  he  was  not 
twenty-six  years  of  age  at  the  time  he  was  adjudicated  a  bankrupt. 
By  the  bankrupt  law,  all  the  property  of  the  bankrupt,  with  certain 
exemptions  not  necessary  to  be  noticed,  vests  in  the  assignee  (sec.  14)  ■, 
and  if  William  C.  Hill  owned  or  had  a  beneficial  interest  in  the  prop- 
erty in  the  hands  of  the  trustees,  it  passed  under  the  bankruptcy.  That 
he  was  the  owner  of  the  property  which, had  been  allotted  to  him  under 
the  will  can  scarcely  admit  of  a  doubt.  The  will  directs  a  partition  of 
the  trust  estate  to  be  made  among  the  children,  and  this  has  been  done, 
but  it  also  provides  that  the  trustees  shall  hold  the  shares  of  the  chil- 
dren until  the  sons  shall  severally  arrive  at  the  age  of  twenty-six  years, 
when  they  are  directed  to  convey  to  such  son  his  portion  in  absolute 
propertj'. 

This  is  not  the  case  of  a  legacy  or  gift  to  vest  if  the  legatee  shall 
arrive  at  a  specified  age  which  has  not  yet  been  reached.  Nor  is  the 
devise  or  gift  to  the  son  made  on  any  condition ;  there  is  no  limita- 
tion over  in  case  the  son  shall,  before  attaining  the  age  of  twenty-six, 
become  a  bankrupt.  If  William  C.  had  not  been  adjudged  a  bankrupt, 
and  had  died  intestate  before  reaching  the  age  of  twenty-six,  can  it  be 
doubted  that  his  heirs  would  have  taken  the  estate  ?  It  has  not  been 
questioned,  nor  could  it  be,  that  he  had  the  power  to  mortgage  this 
property  for  the  money  borrowed  of  Mathews.  If  the  intention  of  the 
testator  was  to  prevent  the  property  from  being  liable  for  the  debts  of 
his  son,  his  will  fails  to  express  that  intention.  The  testator  might 
have  provided  if  the  son  should  become  bankrupt  before  reaching 
twenty-six,  that  his  estate  should  then  determine  and  go  somewhere 
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else ;  but  he  cannot  give  the  beneficial  interest  and  annex  to  it  the 
inconsistent  condition  that  it  shall  not  be  liable  for  the  debts  of  the 
devisee.  And  in  fact  the  father  has  not  attempted  to  do  this.  The 
estate  is  given,  and  the  only  limitation  expressed  in  the  will  is  that  the 
trustees  shall  hold  it  and  its  accumulations  until  he  shall  reach  the 
specified  age.  The  trustees  have  no  beneficial  interest  in  the  estate 
they  hold.  By  operation  of  the  bankruptcy,  William  C.  Hill  has  no 
longer  any  interest  in  it.  It  belongs  to  and  is  vested  in  the  assignee 
for  the  benefit  of  creditors.  The  trustees  now  hold  the  property  in 
trust  for  the  benefit  of  these  creditors,  and  as  the  strict  execution  of  the 
trusts  in  the  will  have  been  thus  rendered  impossible,  the  court  properly 
decreed  that  the  property  held  by  the  trustees  for  the  bankrupt  should, 
subject  to  the  Mathews  encumbrance,  be  conveyed  to  the  assignee  in 
bankruptcj'. 

The  decree  of  the  court  is  affirmed.  Affirmed. 

Krekel,  J.,  concurs. 


CLAFLIN  V.  CLAFLIN. 

Supreme  Judicial  Court  of  Massachusetts.     1889. 

[Reported  149  Mass.  19.] 

Bill  ik  equity,  filed  November  3,  1888,  to  terminate  a  trust  for 
the  benefit  of  the  plaintiff  under  the  will  and  codicil  of  his  father, 
Wilbur  F.  Claflin,  in  the  residue  of  his  estate,  against  the  trustees 
under  the  will  and  the  plaintiffs  mother  and  brother.  The  answer  of 
the  mother  and  brother  admitted  that  the  plaintiff  had  the  entire  bene- 
ficial intei'est  in  the  principal  and  income  of  that  portion  of  the  trust 
fund  held  in  trust  for  him,  and  made  no  claim  to  the  same  adverse  to 
his  right.  Hearing  before  W.  Allen,  J.,  who  ordered  the  bill  to  be 
dismissed ;  and  the  plaintiflf  appealed  to  the  full  court.  The  case,  so 
far  as  material,  is  as  follows : 

Wilbur  F.  Claflin  at  his  death  left  a  widow  and  two  sons,  of  whom 
the  plaintiff  was  a  minor.  The  will,  which  was  dated  July  27,  1885, 
and  named  William  Claflin,  James  A.  Woolson,  and  Horatio  Newhall 
as  executors  and  trustees,  provided  in  the  second  clause  that  the  sum 
of  $50,000  might  remain  in  the  hands  of  one  of  the  executors  for  the 
period  of  five  years,  the  income  during  that  time  to  be  equally  divided 
between  the  wife  and  the  two  sons,  the  principal  at  the  end  of  that 
period  to  fall  into  the  residue  of  the  estate ;  in  the  sixth  clause,  that  a 
trust  company  should  hold  $100,000  in  trust  to  pay  the  net  income  of 
three  several  sums  of  $30,000  to  the  wife  and  sons  during  their  lives, 
and  to  pay  over  the  principal  of  such  sums  at  their  death,  as  they 
should  appoint  by  will ;  in  the  ninth  clause,  that  the  persons  named  as 
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executors  and  trustees  in  the  will  should  hold  $60,000  to  pay  the  net 
income  of  $20,000  to  his  wife  for  five  years,  and,  if  she  should  die 
before  the  end  of  that  time,  to  pay  over  the  principal  as  she  should 
appoint  by  will,  or  if  she  should  live  to  the  end  of  that  period,  to  pay 
it  over  to  her,  and  further  to  pay  to  each  son  the  net  income  of  $20,000 
for  ten  years,  and,  if  either  of  them  should  die  before  the  end  of  that 
time,  to  pay  over  that  amount  as  he  should  appoint  by  will,  or,  if 
either  of  them  should  live  to  the  end  of  that  period,  to  pa}-  it  over  to 
him  ;  and  in  the  eleventh  clause  as  follows ; 

"Eleventh.  All  the  rest  and  residue  of  all  my  personal  estate  I 
give,  bequeath,  and  devise  to  William  Claflin,  James  A.  Woolson,  and 
Horatio  Newhall,  all  aforesaid,  and  to  the  survivors  of  them,  but  in 
trust  nevertheless  for  the  purposes  following,  viz. :  to  sell  and  dispose 
of  the  same,  and  to  divide  the  proceeds  equally  among  my  wife,  Mary 
A.  Claflin,  Clarence  A.  Claflin,  my  son,  and  Adelbert  E.  Claflin,  my 
son,  or  their  heirs  by  representation." 

The  codicil,  which  was  dated  August  6, 1885,  provided  that,  "  Whereas 
in  item  '  eleventh '  in  said  will  I  directed  the  three  trustees  therein 
named,  viz.  William  Claflin,  James  A.  Woolson,  and  Horatio  Newhall, 
'  to  sell  and  dispose  of  the  same,  and  to  divide  the  proceeds  equally 
among  my  wife,  Mary  A.  Claflin,  Clarence  A.  Claflin,  ray  son,  and 
Adelbert  E.  Claflin,  m^-  son,  or  their  heirs  by  representation,'  now  then 
I  revoke  and  annul  the  provision  of  said  will  as  above  set  forth,  and 
instead  thereof  I  declare  the  trust  in  the  words  following,  which  words 
are  to  be  taken  as  a  part  of  said  will  instead  of  the  words  revoked  and 
annulled,  viz. ;  to  sell  and  dispose  of  the  same,  and  to  pay  to  my  wife, 
Mary  A.  Claflin,  one  third  part  of  the  proceeds  thereof,  and  to  pay  to 
my  son  Clarence  A.  Claflin  one  third  part  of  the  proceeds  thereof,  and 
to  pay  the  remaining  one  third  part  thereof  to  my  son  Adelbert  E. 
Claflin,  in  the  manner  following,  viz.  ten  thousand  dollars  when  he  is 
of  the  age  of  twenty-one  years,  ten  thousand  dollars  when  he  is  of  the 
age  of  twenty -five  years,  and  the  balance  when  he  is  of  the  age  of  thirty 
years. " 

The  will  and  codicil  were  duly  admitted  to  probate,  and  the  executors 
proceeded  to  settle  the  estate  according  to  their  terms  ;  and  when  the 
plaintiff  reached  the  age  of  twenty-one  years  the  trustees  paid  over  to 
him  the  sum  of  $10,000. 

The  plaintifl'  contended  that  he  had  the  entire  beneficial  interest  both 
in  the  income  of  the  third  part  of  the  rest  and  residue  of  the  estate  and 
in  the  property  itself,  and  that  no  reasons  existed  why  the  same  should 
be  longer  held  by  the  trustees,  as  such  further  holding  caused  him  un- 
necessary inconvenience  and  expense. 

/S.  iV.  Aldrich  and  E.  G.  Mclnnes,  for  the  plaintifl'. 

H.  Baldwin,  for  the  defendants. 

Field,  J.  By  the  eleventh  article  of  his  will  as  modified  by  a  codicil, 
Wilbur  F.  Claflin  gave  all  the  residue  of  his  personal  estate  to  trustees, 
"  to  sell  and  dispose  of  the  same,  and  to  pay  to  my  wife,  Mary  A.  Claflin, 
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one  third  part  of  the  proceeds  thereof,  and  to  pay  to  my  son  Clarence 
A.  Claflin  one  third  part  of  the  proceeds  thereof,  and  to  pay  the  re- 
maining one  third  part  thereof  to  my  son  Adelbert  E.  Claflin,  in  the 
manner  following,  viz.  ten  thousand  dollars  when  he  is  of  the  age  of 
twenty-one  j'ears,  ten  thousand  dollars  when  he  is  of  the  age  of  twenty- 
five  years,  and  the  balance  when  he  is  of  the  age  of  thirty  years." 

Apparently,  Adelbert  E.  Claflin  was  not  quite  twenty-one  years  old 
when  his  father  died,  but  he  some  time  ago  reached  that  age  and  re- 
ceived ten  thousand  dollars  from  the  trust.  He  has  not  yet  reached 
the  age  of  twentj'-five  years,  and  he  brings  this  bill  to  compel  the 
trustees  to  pay  to  him  the  remainder  of  the  trust  fund.  His  contention 
is,  in  effect,  that  the  provisions  of  the  will  postponing  the  payment  of 
the  monej-  beyond  the  time  when  he  is  twenty-one  ^ears  old  are  void. 
There  is  no  doubt  that  his  interest  in  the  trust  fund  is  vested  and 
absolute,  and  that  no  other  person  has  anj-  interest  in  it,  and  the  weight 
of  authoritj'  is  undisputed  that  the  provisions  postponing  payment  to 
him  until  some  time  after  he  reaches  the  age  of  twenty-one  jears  would 
be  treated  as  void  by  those  courts  which  hold  that  restrictions  against 
the  alienation  of  absolute  interests  in  the  income  of  trust  property  are 
void.  There  has,  indeed,  been  no  decision  of  this  question  in  England 
by  the  House  of  Lords,  and  but  one  by  a  Lord  Chancellor,  but  there 
are  several  decisions  to  this  eflect  b}-  Masters  of  the  Rolls  and  by  Vice- 
Chancellors.  The  cases  are  collected  in  Gray's  Restraints  on  Aliena- 
tion, §§  106-112,  and  Appendix  II.  See  Josselyn  v.  Josselyn,  9  Sim. 
63  ;  Saunders  v.  Vautier,  4  Beav.  115,  and,  on  appeal,  Cr.  &  Ph.  240  ; 
Roche  V.  Rocke,  9  Beav.  66 ;  In  re  Young's  Settlement,  18  Beav.  199  ; 
In  re  Jacob's  Will,  29  Beav.  402  ;  Gosling  v.  Gosling,  H.  R.  V.  Johns. 
265  ;  Turnage  v.  Gh-eene,  2  Jones  Eq.  63  ;  Rattle  v.  Petway,  5  Ired. 
576. 

These  decisions  do  not  proceed  on  the  ground  that  it  was  the  inten- 
tion of  the  testator  that  the  property  should  be  conveyed  to  the  bene- 
ficiary on  his  reaching  the  age  of  twenty-one  j'ears,  because  in  each 
case  it  was  clear  that  such  was  not  his  intention,  but  on  the  ground 
that  the  direction  to  withhold  the  possession  of  the  property  from  the 
beneficiary  after  he  reached  his  majority  was  inconsistent  with  the 
absolute  rights  of  property  given  him  by  the  will. 

This  court  has  ordered  trust  property  to  be  convej'ed  b^'  the  trustee 
to  the  beneficiary  when  there  was  a  dry  trust,  or  when  the  purposes  of 
the  trust  had  been  accomplished,  or  when  no  good  reason  was  shown 
why  the  trust  should  continue,  and  all  the  persons  interested  in  it  were 
sui  juris  and  desired  that  it  be  terminated ;  but  we  have  found  no 
expression  of  any  opinion  in  our  reports  that  provisions  requiring  a 
trustee  to  hold  and  manage  the  trust  property  until  the  beneficiary 
reached  an  age  bej'ond  that  of  twenty-one  years  are  necessarily  void 
if  the  interest  of  the  beneficiary  is  vested  and  absolute.  See  Smith  v. 
Harrington,  4  Allen,  566  ;  Bowditch  v.  Andrew,  8  Allen,  339  ;  Russell 
V.  Grinnell,  105  Mass.  425  ;  Inches  v.  Hill,  106  Mass.  575  ;  Sears  v. 
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Choate,  146  Mass.  395.  This  is  not  a  dry  trust,  and  the  purposes  of 
the  trust  have  not  been  accomplished  if  the  intention  of  the  testator  is 
to  be  carried  out. 

In  Sears  v.  Choate  it  is  said,  "  Where  property  is  given  to  certain 
persons  for  their  benefit,  and  in  such  a  manner  that  no  other  person 
has  or  can  have  any  interest  in  it,  they  are  in  effect  the  absolute  owners 
of  it,  and  it  is  reasonable  and  just  that  they  should  have  the  control 
and  disposal  of  it  unless  some  good  cause  appears  to  the  contrary." 
In  that  case  the  plaintiff  was  the  absolute  owner  of  the  whole  property-, 
subject  to  an  annuity  of  ten  thousand  dollars  payable  to  himself.  The 
whole  of  the  principal  of  the  trust  fund,  and  all  of  the  income  not  ex- 
pressly made  payable  to  the  plaintiff,  had  become  vested  in  him  when 
he  reached  the  age  of  twenty-one  years,  by  way  of  resulting  trust,  as 
property  undisposed  of  by  the  will  Apparently  the  testator  had  not 
contemplated  such  a  result,  and  had  made  no  provision  for  it,  and  the 
court  saw  no  reason  whj-  the  trust  should  not  be  terminated,  and  the 
property  conveyed  to  the  plaintiff. 

In  Inches  v.  Sill,  uhi  supra,  the  same  person  had  become  owner  of 
the  equitable  life  estate  and  of  the  equitable  remainder,  and  "  no  reason 
appearing  to  the  contrary,"  the  court  decreed  a  convejance  b}'  the 
trustees  to  the  owner.     See  Whall  v.  Converse,  146  Mass.  345. 

In  the  case  at  bar  nothing  has  happened  which  the  testator  did  not 
anticipate,  and  for  which  he  has  not  made  provision.  It  is  plainl}'  his 
will  that  neither  the  income  nor  any  part  of  the  principal  should  now  be 
paid  to  the  plaintiff.  It  is  true  that  the  plaintiff's  interest  is  alienable 
by  him,  and  can  be  taken  by  his  creditors  to  paj-  his  debts,  but  it  does 
not  follow  that,  because  the  testator  has  not  imposed  all  possible  re- 
strictions, the  restrictions  which  he  has  imposed  should  not  be  carried 
into  effect. 

The  decision  in  Broadway  UTational  Bank  v.  Adams,  133  Mass. 
170,  rests  upon  the  doctrine  that  a  testator  has  a  right  to  dispose  of 
his  own  property  with  such  restrictions  and  limitations,  not  repugnant 
to  law,  as  he  sees  fit,  and  that  his  intentions  ought  to  be  carried  out 
unless  they  contravene  some  positive  rule  of  law,  or  are  against  public 
policj'.  The  rule  contended  for  by  the  plaintiff  in  that  case  was  founded 
upon  the  same  considerations  as  that  contended  for  bj-  the  plaintiff  in 
this,  and  the  grounds  on  which  this  court  declined  to  follow  the  EngUsh 
rule  in  that  case  are  applicable  to  this,  and  for  the  reasons  there  given 
we  are  unable  to  see  that  the  directions  of  the  testator  to  the  trustees, 
to  pay  the  money  to  the  plaintiff  when  he  reaches  the  age  of  twenty-five 
and  thirty  years,  and  not  before,  are  against  public  policy,  or  are  so 
far  inconsistent  with  the  rights  of  property  given  to  the  plaintiff  that 
they  should  not  be  carried  into  effect.  It  cannot  be  said  that  these 
restrictions  upon  the  plaintiff's  possession  and  control  of  the  property 
are  altogether  useless,  for  there  is  not  the  same  danger  that  he  will 
spend  the  property  while  it  is  in  the  hands  of  the  trustees  as  there 
would  be  if  it  were  in  his  own. 
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In  Sanford  V.  Lackland,  2  Dillon,  6,  a  beneflciarj'  who  would  have 
been  entitled  to  a  convej-ance  of  trust  property  at  the  age  of  twent3--six 
became  a  bankrupt  at  the  age  of  twentj--foui-,  and  it  was  held  that  the 
trustees  should  convey  his  interest  immediately  to  his  assignee,  as 
"  the  strict  execution  of  the  trusts  in  the  will  have  been  thus  rendered 
impossible."  But  whether  a  creditor  or  a  grantee  of  the  plaintiff  in 
this  case  would  be  entitled  to  the  immediate  possession  of  the  property-, 
or  would  onlj-  take  the  plaintiff's  title  sub  modo,  need  not  be  decided. 
The  existing  situation  is  one  which  the  testator  manifestly-  had  in  mind 
and  made  provision  for ;  the  strict  execution  of  the  trust  has  not  become 
impossible ;  the  restriction  upon  the  plaintiff's  possession  and  control 
is,  we  think,  one  that  the  testator  had  a  right  to  make  ;  other  provisions 
for  the  plaintiff  are  contained  in  the  will,  apparenth-  sufficient  for  his 
support,  and  we  see  no  good  reason  whj-  the  intention  of  the  testator 
should  not  be  carried  out.  Jitissell  v.  Grinnell,  105  Mass.  425.  See 
Toner  v.  Collins,  67  Iowa,  369  ;  Bhoads  v.  Bhoads,  43  111.  239  ; 
Lent  V.  Howard,  89  M.  Y.  169  ;  Barkley  v.  Dosser,  15  Lea,  529  ; 
Carmichael  v.  Thompson,  5  Cent.  Eep.  500 ;  Lampert  v.  Haydel,  20 
Mo.  App.  616. 

Decree  affirmed. 


B.    Estates  for  Life  and  for  Years. 

BRANDON  V.  ROBINSON. 

Chancery.     1811. 

[Beported  1  Sose,  197.] 

Stephen  Goom,  by  his  will,  bearing  date  the  1st  of  August,  1808, 
devised  and  bequeathed  to  the  defendants,  Robinson  and  Davies,  all 
his  real  and  personal  estate  upon  trust,  to  sell  and  dispose  of  the 
same ;  and  after  payment  of  his  debts,  and  some  few  legacies,  upon 
trust  to  divide  the  residue  of  the  produce  of  such  sale,  amongst 
his  children,  Thomas  Goom,  William  Goom,  Mary  Wright,  Esther 
Fuller,  Elizabeth  Goom,  Stephen  Goom,  and  Margaret  Goom  ;  and  he 
directed  that  the  eventual  share  and  interest  of  his  son  Thomas  Goom, 
of  and  in  his  estate  and  effects,  should  be  laid  out  in  the  public  funds, 
or  on  Government  securities  at  interest,  by  and  in  the  names  of  his 
trustees  during  his  life ;  and  that  the  dividends,  interest,  and  produce 
thereof,  as  the  same  became  payable,  should  be  paid  by  them,  from  time 
to  time,  into  his  own  proper  hands,  or  on  his  proper  order  and  receipt, 
subscribed  with  his  own  proper  hand  ;  to  the  intent  that  the  same 
should  not  be  grantable,  transferable,  or  otherwise  assignable,  by  way 
of  anticipation  of  any  unreceived  payment  or  payments  thereof,  or  of 
any  part  thereof;   and  that  upon  his  decease,  the  principal  of  such 
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share,  together  with  the  dividends  and  interest,  and  produce  thereof, 
should  be  paid  and  applied  by  his  trustees,  unto  and  amongst  such  per- 
son or  persons,  as  in  a  course  of  administration  would  be  entitled  to 
anj-  personal  estate  of  his  said  son  Thomas  Goom,  and  as  if  the  same 
had  been  personal  estate  belonging  to  his  said  son,  and  he  had  died 
intestate. 

The  testator  died  shortly  after  the  date  of  the  will. 

On  the  15th  of  June,  1811,  a  commission  of  bankrupt  issued  against 
Thomas  Goom,  under  which  the  plaintiff  was  the  surviving  assignee. 
The  bill  prayed,  that  the  will  might  be  established  ;  that  the  clear  resi- 
due of  the  estate  and  effects  might  be  ascertained  ;  and  that  the  plaintiff 
might  have  the  benefit  of  such  part,  as  in  the  character  of  assignee  he 
should  be  found  entitled  to.  To  this  bill  there  was  a  general  demurrer, 
that  the  plaintiff  had  no  right  or  title.   ' 

Mr.  Hart  and  Mr.  Some,  in  support  of  the  demurrer. 

Mr.  Leach.,  and  Mr.  Boupell,  in  support  of  the  bill. 

The  Lord  Chancellor.  [Lord  Eldon.]  "Without  doubt  a  testator 
may  limit  his  propertj',  until  the  object  of  his  bounty  shall  become  bank- 
rupt; but  it  is  equally  clear,  that  if  he  give  it  for  life,  he  cannot  take 
away  the  incidents  to  that  estate.  The  difference  is  very  great  between 
giving  an  interest  to  a  person  while  he  shall  remain  solvent,  and  then 
over  ;  and  giving  it  for  life.  If  there  be  a  limitation  over  in  the  event 
of  insolvency  or  bankruptcj',  then  neither  the  person  so  becoming  bank- 
rupt or  insolvent,  nor  his  assignees,  can  take  any  benefit  beyond  the 
terms  of  the  will.  In  the  case  which  arose  upon  Lord  Folej-'s  will,  6 
Ves.  364,  it  was  argued,  and  I  thought  admitted,  that  if  the  estate 
went  to  the  sons  as  property  in  them,  all  the  consequences  must  attach. 

In  regard  to  property  given  to  the  separate  use  of  married  women, 
the  directions  originally  were,  that  the  money  was  to  be  paid  into  their 
proper  hands,  and  their  receipts  alone  to  be  a  discharge ;  it  was  held 
that  a  married  woman  might  dispose  of  property  so  given  to  her,  and 
that  her  assignee  might  take  it,  as  this  court  would  compel  her  to  give 
her  own  receipt,  in  aflBrmance  of  her  own  contract.  In  Miss  Watson's 
Case,  the  words,  and  not  bj'  anticipation,  were  introduced  h\  Lord 
Thurlow :  his  reasoning  was  this ;  I  do  not  hereby  take  away  any  of 
the  incidents  of  property  at  law  ;  this  interest  which  a  married  woman 
is  suffered  to  take,  is  a  creature  of  equitj-,  and  equitj-  maj-  modifj-  the 
power  of  alienation. 

But  it  is  quite  different  if  the  power  is  for  life  ;  supposing  that  the 
bankrupt  makes  out,  that  he  never  has  an  interest,  till  he  attends  per- 
sonally ;  the  act  of  his  receipt  being  absolutely  necessary :  yet  if  he 
was  never  to  attend,  or  to  give  that  receipt,  and  arrears  were  to  accu- 
mulate, it  is  clear  that  those  arrears  would  be  assets  for  his  debts.  It 
is  not  enough  that  the  testator  has  said,  the  fund  shall  not  be  trans- 
ferred ;  in  order  to  prevent  that,  it  must  be  given  over  to  somebody 
else.  Unless  therefore  by  implication,  it  falls  into  the  residue,  it  is  an 
equitable  interest,  to  which  the  assignees  are  entitled. 
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As  to  the  principal  fund  after  the  death  of  the  bankrupt,  the  conclu- 
sion is  different;  the  intention  of  the  testator  is,  "this  is  my  gift,  my 
personal  estate,"  not  that  of  the  bankrupt's-,  to  go  as  my  property  to 
certain  persons  whom  I  point  out  by  the  description  of  his,  the  bank- 
rupt's, next  of  kin.     This  demurrer  must  be  overruled.^ 


JACKSON  V.  HOBHOUSE. 
Chancery.     1817- 
[Reported  2  Mer.  483.] 

The  defendant  Mary  Cox  being  entitled  to  the  sum  of  £G000  under 
the  will  of  Samuel  Neate  (her  late  husband),  of  which  will  the  defend- 
ants Hobhouse,  Moggridge,  and  Perkins  were  executors,  by  a  settle- 
ment made  subsequent  to  her  marriage  with  the  defendant  George  Cox, 
this  sum  was  assigned  to  the  executors,  upon  trust  to  permit  the  wife 
to  receive  the  interest  during  her  life  to  her  separate  use,  and  after  her 
death,  in  case  her  husband  should  survive  her,  upon  trust  to  pay  the 
same  to  him  during  his  life,  and  after  the  decease  of  the  survivor  in 
trust  for  the  children  of  the  marriage,  and  in  case  there  should  be  no 
children,  then  for  the  survivor,  his  or  her  executors,  &c.  The  settle- 
ment contained  a  proviso  against  the  wife  assigning  or  otherwise  dis- 
posing of  the  interest  of  the  said  sum  in  any  mode  of  anticipation. 

Cox  and  his  wife  being  afterwards  desirous  to  raise  money  by  way  of 
annuity,  and  the  defendant  Leeke  having  agreed  to  purchase  of  them 
an  annuity,  to  be  secured  on  the  £6000,  provided  some  person  to  be 
approved  of  by  him  would  join  with  him  in  covenanting  for  the  pay- 
ment, the)'  applied  to  the  plaintiff,  who  agreed  to  join  them  accord- 
ingly, and  by  indenture  dated  the  29th  of  July,  1813,  to  which  the 
plaintiff  was  a  party,  it  was  witnessed  that,  in  pursuance  of  such  agree- 
ment, and  for  the  considerations  therein  mentioned,  Cox  and  the  plain- 
tiff covenanted  with  Leeke  for  payment  to  him  of  the  annuity  of  £153, 
during  the  joint  lives  of  Cox  and  his  wife,  and  the  life  of  the  survivor, 
Mary  Cox,  the  wife,  appointing  that  the  defendants  (the  trustees  in  the 
settlement)  should  pay  and  apply  the  yearly  interest  of  the  £6000 
during  her  life  to  Leeke,  upon  the  trusts  thereinafter  mentioned.  And 
Cox  and  his  wife  thereby  bargained  and  sold  to  Leeke  the  said  yearly 
interest  during  their  respective  lives,  and  the  principal  sum  to  which 
the  survivor  would  be  entitled  in  the  event  of  there  being  no  issue  of 
the  marriage :  upon  trust,  in  the  first  place,  to  pay  himself  (Leeke)  the 
said  annuity,  and  subject  thereto  upon  the  trusts  of  the  settlement. 

>  s.  c.  18  Ves.  429. 

Cf.  Hobbs  7.  Smith,  15  Ohio  State,  419  (1864),  a  case  of  a  term  for  years. 
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Notice  of  this  assignmeDt  was  given  to  tlie  executors,  and  the  an- 
nuity was  paid  up  to  the  29th  of  October,  1813,  onl)-,  since  which  time 
no  further  payments  were  made,  and  the  defendant  Leelse  brought  his 
action  against  tlie  plaintiff  upon  the  covenant,  and  recovered  against 
him  the  sum  of  £356  for  arrears  of  the  annuity  and  costs. 

The  plaintiff  .i)y  his  bill  representing  that  the  proviso  in  the  settle- 
ment against  assigning  bj-  waj'  of  anticipation  had  been  concealed  from 
his  Icnowledge  previous  to  his  becoming  a  party  to  the  deed  of  assign- 
ment (he  having  been  induced  to  enter  into  the  covenant  therein  con- 
tained b}'  an  opinion  of  counsel  taken  upon  an  abstract  in  which  no 
mention  was  made  of  the  proviso,  and  the  deed  of  assignment  itself 
omitting  to  state  it) ;  moreover  charging  the  defendant  Mrs.  Cox  with 
being  privy  to  such  fraudulent  misrepresentation  and  concealment-, 
prayed  an  account  of  what  had  accrued  due  on  the  £6000  since  the 
date  of  the  indenture  of  the  29th  of  July,  1813,  and  that  the  defend- 
ants Cox  and  his  wife  (who  were  out  of  the  jurisdiction),  and  the 
executors  might  be  compelled  to  pa}'  to  the  plaintifi'  the  £356  so  recov^ 
ered  against  liim  in  the  said  action,  and  to  paj-  to  the  defendant  Leeke 
the  residue  of  the  interest  of  the  £6000  upon  the  trusts  of  the  indenture, 
and  an  injunction  to  restrain  the  defendants  (the  executors)  from  part- 
ing with,  or  in  any  manner  disposing  of,  the  said  principal  sum  of 
£6000,  or  the  interest  thereof,  and  from  making  any  payment  on  ac- 
count thereof  to  the  defendants  Cox  and  his  wife,  or  to  an}-  person  for 
their  use. 

The  injunction  was  obtained  upon  an  affidavit  verifying  the  principal 
allegations  in  the  bill,  but  not  to  the  extent  of  charging  Mrs.  Cox  as  a 
party  to  the  fraud  committed  ;  and  the  charge  was  positively  and  ex- 
pressly denied  by  her  answer  which  came  in  afterwards.  A  motion  was 
now  made,  on  behalf  of  Mrs.  Cox,  to  dissolve  the  injunction. 

-Leach,  in  support  of  the  motion. 

Sir  S.  Romilly  and  Blake,  for  the  plaintiff. 

Sugden,  for  the  defendant  Leeke. 

Ahercrombi/,  for  the  executors. 

The  Lord  Chancellor.  [Lord  Eldon.]  For  many  years  after  I 
entered  into  the  profession,  no  such  thing  was  known  as  a  clause  of 
restraint  upon  ahenation  of  a  wife's  separate  property  by  way  of  antici- 
pation. The  terms  of  the  power  in  Hulme  v.  Tenant,  1  Bro.  16,  will 
be  remembered ;  and  there  Lord  Thurlow  held,  that  the  bond  being 
executed,  the  creditor  was  entitled  to  the  benefit  of  its  execution.  Yet 
it  is  obvious  that  such  a  determination  must  defeat  the  intention  with 
which  the  power  was  given.  It  was  afterwards  attempted,  in  cases  like 
Pybus  V.  Smith,  3  Bro.  340,  to  be  estabhshed  that  the  alienation  must 
be  eo  modo  with  the  power  given ;  that  the  circumstance  of  a  direction 
to  pay  the  interest  from  time  to  time  into  the  proper  hands  of  a  married 
woman  was  enough  to  prevent  her  from  having  any  absolute  disposing 
power  over  the  property,  or  any  part,  before  the  time  of  her  own  proper 
receipt  of  it.     But  this  attempt  also  was  overruled.     Lord  Thurlow  stiil 


SECT.  II.]  JACKSON  V.   HOBHOUSE.  149 

continued  to  struggle  hard  that  the  wife  might  be  brought  into  a  situa- 
tion consistent  with  the  manifest  intention  of  the  settlor  ;  but  he  thought 
the  decisions  too  strong  against  it.  At  last,  he  began  to  alter  his 
opinion,  first,  in  the  case  of  Miss  Watson  (see  Parkes  v.  White,  11 
Ves.  221,  &c.),  where  he  reasoned  thus  :  —  a.  feme  covert,  having  power 
to  alien,  is  a  mere  creature  of  equity  to  the  extent  to  which  the  settle- 
ment constitutes  her  a  feme  sole,  and  no  farther ;  and  he  therefore 
thought  that  the  court  might  modify  the  power  of  alienation  by  such  a 
clause  as  that  now  under  consideration.  Lord  Alvanle}',  who  followed, 
thought  it  a  valid  clause  (in  Sockett  v.  Wiay,  4  Bro.  483,  &c.),  and  so 
it  has  been  considered  ever  since.  It  is  too  late  now  to  contend  against 
the  validity  of  a  clause  in  restraint  of  anticipation. 

We  come  then  to  the  question  of  fraud  ;  and  that  which  is  alleged  in 
the  present  case  consists  in  the  statement  which  was  made  for  counsel's 
opinion,  containing  no  notice  of  the  clause  in  question,  the  plaintiff 
being  alleged  to  have  acted  upon  the  opinion  so  taken.  But,  supposing 
the  omission  to  be  clearly  tlie  wife's  personal  fraud,  the  question  has 
reference,  not  only  to  her  interest,  but  to  the  intention  of  the  author  of 
the  settlement ;  and  it  becomes  a  very  material  point  to  determine, 
whether  the  court  will  suffer  the  fraud  of  the  wife  to  give  her  a  power 
of  alienation  against  the  intention  of  the  settlor.  I  am  strongly  in- 
clined to  think  that  it  never  could  have  this  effect.  If  it  were  to  be  so 
held,  it  would  tend  to  induce  husbands  to  compel  their  wives  to  join  in 
a  fraud,  for  the  purpose  of  giving  them  such  a  power  of  alienation, 
since  the  wife  may  then,  at  any  time,  acquire  that  power  by  virtue  of 
her  own  fraudulent  act.  In  the  cases  referred  to,  of  a  married  woman 
having  a  power,  and  of  an  infant,  thej-  are  capable  by  law  of  convey- 
ing ;  the  act  of  the  latter  being  only  voidable  on  his  attaining  full  age. 
But  the  present  case  is  different,  the  married  woman  having  no  power 
to  make  a  conveyance.  If,  therefore,  the  fact  of  fraud  were  fully 
established,  it  would  be  difficult  to  make  out  the  inference  attempted 
to  be  derived  from  those  cases.  But,  in  this  case,  the  charge  of  fraud 
is  not  established,  and  the  wife  cannot  be  considered  as  &feme  sole  to 
the  extent  required  by  the  plaintiff.  The  negligence  of  the  plaintiff,  in 
not  requiring  an  inspection  of  the  settlement,  has  lost  him  the  benefit 
which  he  might  have  derived  from  knowing  of  its  provisions.  There  is, 
therefore,  not  enough  to  support  the  injunction. 

Injunction  dissolved. 
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BARTON  V.  BRISCOE. 
Chancery.    1822. 
[Reported  Jac.  603.] 

Bt  indentures  dated  in  August  1811,  made  upon  the  occasion  of  the 
sale  of  certain  estates  belonging  to  James  Barton,  in  which  Marian 
Barton  his  wife  joined  for  the  purpose  of  relinquishing  her  right  of 
dower,  two  sums  of  £14,000  and  of  £5833  3  per  cent.  Consols  were 
paid  and  transferred  to  trustees,  upon  trust  to  laj'  out  the  same  in 
the  funds,  or  on  real  or  Government  securities,  with  the  consent  of 
Marian  Barton,  signified  by  some  writing  signed  b}-  her,  notwithstand- 
ing her  coverture,  and  from  time  to  time,  with  her  consent,  during  her 
life  to  varj'  the  securities,  and  upon  trust  to  pay  the  dividends,  interest, 
and  annual  produce  to  such  person  or  persons,  and  for  such  intents 
and  purposes,  as  she  should  from  time  to  time,  notwithstanding  her 
coverture,  hy  anj-  writing  or  writings  signed  hy  her  with  her  name,  in 
her  own  handwriting,  appoint;  but  not  so  as  to  deprive  herself  of  the 
intended  use  or  benefit  thereof  by  sale,  mortgage,  charge,  or  other- 
wise, in  the  waj-  of  anticipation  ;  and  for  want  of  such  direction,  into 
her  own  proper  hands  for  her  own  separate  and  peculiar  use  and  bene- 
fit, independently  and  exclusively  of  the  said  James  Barton,  who  was 
not  to  intermeddle  therewith,  nor  was  the  same  to  be  liable  to  his  con- 
trol, debts,  or  interference ;  and  it  was  declared  that  her  receipts  for 
the  dividends  should,  notwithstanding  her  eoA^erture,  be  sufficient  dis- 
charges ;  and  after  her  death,  upon  trust  to  transfer  the  same  to  such 
person  or  persons,  &c.,  as  the  said  Marian  Barton  bj'  her  will  or 
codicil  signed  by  her,  and  attested  b3'  two  witnesses,  should  appoint ; 
and  in  default  of  such  appointment,  to  transfer  the  same  to  Marian 
Millicent  Barton,  the  only  child  of  the  said  Marian  Barton  and  her 
husband,  for  her  own  use  and  benefit. 

James  Barton  had  since  died.  Marian  Millicent  Barton  had  attained 
twenty-one.  The  bill  was  filed  by  her  and  her  mother  Marian  Barton  ; 
stating  that  they  had  the  absolute  interest  in  the  funds,  and  were  desir- 
ous that  the  trusts  of  the  indentures  of  August  1811  should  be  deter- 
mined, and  praying  that  the  funds  might  be  transferred  into  the  sole 
name  of  Marian  Barton. 

Mr.  Shadwell  and  Mr.  Pemberton,  for  the  plaintiflFs.  i 

Mr.  Kindersley,  for  the  trustees. 

The  Master  of  the  Rolls.  [Sir  Thomas  Plumer.J  The  single 
point  in  this  case  is,  whether  upon  the  consent  of  the  plaintiflTs,  the 
motlier  and  daughter,  a  transfer  of  the  fund  comprised  in  the  settle- 
ment can  be  made,  the  trustees  requiring  the  sanction  of  the  court 
before  paying  it  over  to  purposes  not  strictly  according  to  the  letter  of 
the  deed.     It  may  be  urged  against  it,  that  there  are  words  forbidding 
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anticipation,  directing  that  the  mother  shall  not  deprive  herself  of  the 
use  of  the  fund,  and  that  she  shall  have  during  her  whole  life  the  power 
of  disposing  of  it  by  will  and  not  otherwise ;  and  that  to  transfer  it 
now  would  be  directly  contrary  to  these  provisions.  I  have  not  been 
able  to  find  any  authority  ;  and  the  question  is,  therefore,  to  be  decided, 
whether  a  clause  against  anticipation,  which  is  considered  an  obligator}' 
and  valid  mode  of  preventing  a  married  woman  from  depriving  herself 
of  the  benefit  of  property  settled  (for  it  is  too  late  to  argue  that  now), 
becomes  of  no  effect  by  the  coverture  being  determined,  and  the  parties 
interested  consenting  to  a  transfer. 

In  the  case  of  a  male,  a  similar  attempt  to  restrain  alienation  would 
be  of  no  effect ;  that  was  decided  in  Brandon  v.  Robinson,  1 8  Ves. 
429,  where  the  words  were  nearly  the  same  as  here.  The  testator 
directed  the  interest  to  be  paid  to  his  son  for  life,  and  that  he  sh^ould 
not  have  power  to  anticipate  the  growing  payments ;  but  tlie  Lord 
Chancellor  was  of  opinion,  that  the  son  taking  a  life  interest,  it  fol- 
lowed as  an  incident,  that  he  had  an  uncontrolled  power  of  disposition 
over  it,  unless  it  was  given  over  upon  alienation,  or  upon  an  attempt  to 
alienate.  In  this  case  there  is  no  gift  over,  no  other  person  having  anj' 
interest ;  the  equitable  interest  is  absolute  in  the  plaintiffs.  It  is  not 
distinguishable  from  JBrandon  v.  Hobinson,  except  by  the  se.'c  and  cover- 
ture ;  and  it  cannot  be  said  that  the  law  will  permit  restraints  upon  the 
rights  of  property  in  the  case  of  females  which  it  will  not  permit  in  the 
case  of  males.  It  is,  however,  to  be  considered,  that  this  is  a  case  of 
separate  property ;  and  that  restraints  may  be  imposed  on  the  aliena- 
tion of  separate  property  is  now  settled,  more  upon  authority  than 
principle,  beginning  with  what  was  done  by  Lord  Thurlow  in  the  case 
of  Miss  Watson's  settlement.  At  that  time,  however,  there  was  con- 
siderable doubt  about  it ;  for  if  a  feme  covert  is  permitted  to  hold  sep- 
arate property  in  the  same  manner  as  if  she  were  a  feme  sole,  it  would 
seem  that  it  ought  in  equity  to  have  those  incidents  which  all  other 
property  has.  It  is  difficult  to  conceive  how  thcj'  can  be  taken  away 
from  it,  particular!}'  when  it  is  remembered,  that  the  protection  which 
courts  of  equity  afford  to  married  women  with  respect  to  their  propertj- 
not  in  settlement,  thej'  may  if  they  please  give  up.  Wliy,  tlien,  should 
a  larger  protection  be  extended  as  to  that  over  whicli  a  power  of  dis- 
position is  given  them?  It  is,  however,  too  late  to  doubt  the  validity 
of  these  restraints :  the  question  is,  whether  thej'  must  not  be  confined 
to  the  coverture.  The  power  over  separate  property  being  a  creature 
of  equity,  it  is  said  that  equity  may  modify  that  power  ;  tliat  reasoning, 
however,  only  applies  during  the  coverture ;  when  the  married  woman 
becomes  discovert,  she  has  the  same  power  over  her  property  as  other 
persons :  the  restraint,  therefore,  ought  not  to  continue.  The  attempt 
to  impose  upon  the  power  of  alienation  a  fetter  unknown  to  the  com- 
mon law  of  England  may  be  permitted  to  the  extent  to  which  that 
power  is  created  by  equity,  but  not  further ;  when  the  coverture  is 
gone,  the  reason  on  which  the  restraint  is  founded  no  longer  exists. 
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Supposing  that  to  be  so  generally,  is  it  not  pretty  plain  that  it  was  in 
this  case  the  Intent  of  the  parties  so  to  confine  the  clause?  The  object 
was  to  exclude  the  power  of  the  husband  ;  her  receipts  are,  therefoi'e, 
to  be  discharges  during  the  coverture :  it  is  not  to  be  liable  to  his 
debts ;  and  it  seems  as  if  all  the  anxiety  was  to  protect  her  from  his 
control,  which,  by  her  having  survived  him,  is  now  at  an  end. 

Another  point  to  be  considered  is  with  respect  to  the  power  the  set- 
tlement gives  to  the  mother  of  disposing  of  these  funds  by  will.  The 
question  is,  whether  she  can  now  deprive  herself  of  it,  and  abdicate  it. 
Now  the  case  of  Smith  v.  Death,  5  Mad.  371,  and  others  of  that  kind, 
have  decided  that  a  power  of  this  description  may  be  parted  with  ;  and 
there  is,  therefore,  I  apprehend,  nothing  to  prevent  her  from  now 
releasing  it,  and  thereby  precluding  herself  from  the  exercise  of  it.^ 


GRAVES  V.  DOLPHIN. 
Chancery.     1826. 

[Reported  1  Sim.  66.] 

The  testator,  Benjamin  Graves,  gave  his  real  and  personal  estates 
to  trustees  upon  trust  (amongst  other  things)  to  pay  an  annuity  of 
£500  to  his  son  John  Graves,  for  the  term  of  his  natural  life,  and  then 
proceeded  thus  :  — ■ 

"And  my  will  further  is,  and  I  do  direct  and  declare  that  the  said 
annuity,  or  j'early  sum  of  £500,  by  me  given  to  my  son  John  Graves 
for  his  life  as  aforesaid,  is  by  me  intended  for  his  personal  mainten- 
ance and  support  during  the  whole  term  of  his  natural  life,  and  shall 
not,  nor  shall  any  part  thereof,  on  anj'  account  or  pretence  whatsoever, 
be  subject  or  liable  to  the  debts,  engagements,  charges  or  encumbrances 
of  him,  mj'  said  son  ;  but  that  the  same  shall  be,  for  the  purpose  afore- 
said, from  time  to  time,  as  and  when  the  same  shall  from  time  to  time 
become  due  and  pa3-able,  be  paid  over  into  the  proper  hands  of  him,  my 
said  son,  only,  and  not  to  any  other  person  or  persons  whomsoever ; 
and  I  do  further  direct  that  the  receipt  or  receipts  of  him  m}-  said  son 
onh-  for  such  annuity  shall  be  a  good  and  sufficient  discharge,  and 
several  good  and  sufficient  discharges  to  mj'  said  trustees  for  the 
same."  John  Graves  having  become  a  bankrupt,  his  assignees  sold 
the  annuity  to  the  defendant  Freshfield  :  and  the  question  in  the  cause 

1  In  Tidlat  T.  Armstrong,  4  Myl.  &  Cr.  377  (1840),  Lord  Cottbnham,  C,  affirm- 
ing the  decree  of  Lord  Langdale  (1  Beav.  1),  and  in  contradiction  to  his  own  de- 
cision, as  Master  of  the  Rolls,  in  Massey  v.  Parker,^  Myl.  &  K.  174  (1834),  lield 
that  a  clause  against  anticipation  in  a  gift  to  a  feme  sole  became  operative  upon  mar- 
riage. This  has  been  generally  followed,  except  in  Pennsylvania.  As  to  the  law  in 
that  State,  see  Gray,  Restraints  on  Alienation,  §  276. 
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■was  whether  the  annuitj'  passed  to  the  assignees  by  the  assignment  of 

the  commissioners. 

■    Mr.  Hart  and  Mr.  Wakefield,  for  John  Graves. 

The  Vice-Chancellor.  [Sir  John  Leach.]  The  testator  might, 
if  he  had  thought  fit,  have  made  the  annuity  determinable  by  the  bank- 
ruptcy of  his  son ;  but  the  policy  of  the  law  does  not  permit  property 
to  be  so  limited  that  it  shall  continue  in  the  enjoyment  of  the  bank- 
rupt, notwithstanding  his  bankruptcy.  Declare  that  the  defendant 
Freshfield  is  well  entitled  to  the  annuity  in  question. 


GREEN  V.  SPICER. 

Chancery.     1830. 
[Eeported  1  Muss.  Sf  M.  395.] 

Egbert  Pinning  the  elder,  by  his  will,  devised  certain  real  estates 
to  John  Spicer  and  Daniel  Robertson,  and  their  heirs  and  assigns, 
"  upon  trust  to  let  and  manage  the  same,  and  receive  the  rents,  issues, 
and  profits  thereof,  and  to  pay  and  apply  the  same  rents,  issues,  and 
profits  to  or  for  the  board,  lodging,  maintenance,  and  support,  and 
benefit  of  my  son  Robert  Pinning  at  such  times  and  in  such  manner  as 
they  shall  think  proper,  for  and  during  the  term  of  his  natural  life ;  it 
being  my  wish  that  the  application  of  the  rents  and  profits  for  the  bene- 
fit of  my  said  son  may  be  at  the  entire  discretion  of  the  said  John 
Spicer  and  Daniel  Robertson,  and  the  survivor  of  them,  and  the  heirs 
and  assigns  of  such  survivor,  and  that  my  said  son  shall  not  have  any 
power  to  sell  or  mortgage,  or  anticipate  in  any  way  the  same  rents, 
issues,  and  profits,  or  any  rents,  issues,  and  profits,  dividends  or 
interests,  derived  under  this  my  will." 

Robert  Pinning  the  younger  had  taken  the  benefit  of  the  Act  for  the 
Relief  of  Insolvent  Debtors ;  and  the  bill  was  filed  bj-  the  assignee, 
praying  that  he  might  be  declared  entitled  to  the  rents  and  profits 
of  the  devised  hereditaments  during  the  life  of  Robert  Pinning  the 
younger. 

Mr.  JBickersteth  and  Mr.  Girdlestone,  Jun.,  for  the  plaintiff. 

Mr.  Agar  and  Mr.  Parker.,  contra. 

The  Master  of  th[e  Rolls.  [Sir  John  Leach.]  The  question  in 
the  cause  is,  whether  the  testator's  son  Robert  Pinning  takes  any 
estate  or  interest,  under  the  will,  other  than  by  the  exercise  of  the 
discretion  of  the  trustees. 

Robert  Pinning  takes  a  vested  life  estate  of  which  the  trustees  can- 
not deprive  him  bj'  any  exercise  of  their  discretion  :  they  are  bound  to 
apply  the  rents,  issues,  and  profits  for  the  benefit  of  Robert  Pinning, 
and  their  discretion  applies  only  to  the  manner  of  the  application. 

Decree  for  the  plaintiff. 
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SNOWDON  V.  DALES. 
Chancery.     1834. 
[Reported  6  Sim.  524.] 

Bt  a  deed-poll  of  the  7th  of  December  1821,  after  reciting  two  in- 
dentures by  which  J.  Crosby  assigned  two  mortgage-sums  of  £1,000 
each,  to  trustees  upon  such  trusts,  &c.  as  he  should  appoint:  It  was 
witnessed,  and  Crosby  did  thereby  appoint  that  the  trustees  should 
stand  possessed  of  those  sums,  in  trust  for  himself  for  life,  and,  after 
his  decease,  in  trust  to  pay  thereout  £500  and  £700  to  his  wife's 
daughters,  Susannah  Hepworth  and  Anne  Thompson,  respectively ; 
and,  as  to  the  remaining  £800,  in  trust,  during  the  life  of  John 
Doughty  Hepworth,  his  wife's  son,  or  during  such  part  thereof  as  the 
trustees  should  -think  proper,  and  at  their  will  and  pleasure  but  not 
otherwise,  or  at  such  other  time  or  times,  and  in  such  sum  or  sums, 
portion  and  portions  as  they  should  judge  proper  and  expedient,  to 
allow  and  paj'  the  interest  of  the  £800  into  the  proper  hands  of  the 
said  J.  Doughty  Hepworth,  or  otherwise  if  thej'  should  think  fit,  in  pro- 
curing for  him  diet,  lodging,  wearing  apparel  and  other  necessaries ; 
but  so  that  he  should  not  have  an}-  right,  title,  claim  or  demand  in  or 
to  sCich  interest,  other  than  the  trustees  should,  in  their  or  his  absolute 
and  uncontrolled  power,  discretion  and  inclination,  think  proper  or 
expedient,  and  so  as  no  creditor  of  his  should  or  might  have  anj'  lien  or 
claim  thereon  in  an}-  case,  or  the  same  be,  in  anj'  way,  subject  or  liable 
to  his  debts,  disposition  or  engagements  ;  and.  In  case  he  should  marry 
and  leave  a  widow  him  surviving,  then,  after  his  decease,  to  pa}-  the 
interest  to  his  widow  during  her  life,  for  her  separate  use,  in  such  man- 
ner as  the  trustees  should  judge  proper :  and  Crosby  thereby  declared 
and  appointed  that  a  proportionate  part  of  the  interest  should  be  paid 
up  to  the  day  of  the  decease  of  J.  D.  Hepworth  and  his  widow ;  and 
that,  from  and  after  the  decease  of  him  or  his  widow,  the  £800  and  all 
savings  or  accumulations  of  interest,  if  any,  should  be  in  trust  for  his 
children  in  equal  shares,  with  benefit  of  survivorship  on  any  of  them 
dying  under  21  ;  but,  if  he  should  have  no  child  who  should  attain  21, 
then  one  moiety  of  the  £800,  and  all  savings  and  accumulations  of  in- 
terest, if  any,  should  be  upon  such  trusts,  &c.  as  Anne  Thompson 
should  appoint,  and,  in  default  of  appointment,  in  trust  for  her  abso- 
lutely ;  and  that  the  other  moiety  should  be  in  trust  for  Susannah  Hep- 
worth absolutely :  and  the  trustees  were  empowered  to  apply  the 
interest  and  capital  of  the  shares  of  J.  D.  Hepworth's  children,  for  their 
maintenance  and  advancement  respectively. 

Crosby  died  in  October  1822.  In  April  1832  J.  D.  Hepworth  be- 
came bankrupt.  The  trustees  had  paid  or  applied  the  interest  of  the 
£800  to  him  or  to  his  use,  down  to  the  time  of  his  bankruptcy. 
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The  bill  which  was  filed,  by  the  assignees,  against  the  bankrupt  and 
his  infant  children,  and  against  the  trustees  and  Anne  Thompson  and 
Susannah  Hepworth,  prayed  that  the  plaintiffs  might  be  declared  to  be 
entitled  to  the  bankrupt's  life-interest  in  the  £800,  for  the  benefit  of  his 
creditors,  and  that  the  trustees  might  be  decreed  to  pay,  to  the  plain- 
tiffs, the  interest  of  the  £800  become  due  since  the  bankruptcy  and  to 
accrue  due  during  the  bankrupt's  life. 

The  defendants  put  in  a  general  demurrer. 

Mr.  0.  Anderdon,  in  support  of  the  demurrer. 

Mr.  Bethell,  in  support  of  the  bill. 

The  Vice-Chancellor.  [Sik  Lancelot  Shadwell.J  It  is  plain 
that  the  grantor  did  intend  to  exclude  the  assignees :  and  that  object 
might  have  been  effected  if  there  had  been  a  clear  gift  over. 

But  the  question  is  whether  there  is  anything  in  the  deed  that 
amounts  to  a  direction  that  the  trustees  shall  withhold  the  paj-ment  of 
the  interest  and  accumulate  it,  during  the  lifetime  of  J.  D.  Hepworth, 
if  they  shall  think  fit.  Although  the  words:  "savings  and  accumula- 
tions," as  they  first  occur,  might  bear  that  construction ;  yet,  taking 
the  whole  of  the  instrument  together,  I  think  that  the  better  construc- 
tion is  that  those  words  do  not  enable  the  trustees  to  withhold  and  ac- 
cumulate any  portion  of  the  interest  during  the  life  of  J.  D.  Hepworth. 

Declare  that  the  plaintiffs  are  entitled  to  the  bankrupt's  life-interest 
in  the  £800. 


LORD  V.  BUNN. 

Chancery.     1843. 

[Reported  1  Y.  <li  C.  0.  0.  98.] 

By  an  indenture  of  settlement  dated  the  30th  March,  1822,  Thomas 
Lord  duly  appointed  and  conveyed  a  freehold  messuage  and  lands  situ- 
ate in  the  Edgeware-road  to  Mathew  Norton  and  David  Henderson 
and  their  heirs,  upon  trust  for  the  settlor  for  his  life,  with  remainder  to 
his  wife  for  her  life,  and  after  the  decease  of  the  survivor  of  them  upon 
trust  to  pay  or  permit  Thomas  Lord,  the  son  of  the  settlor,  to  receive 
the  clear  rents  and  profits  of  the  premises  for  his  life  ;  provided  always 
that,  in  case  any  commission  of  bankrupt  should  be  issued  against  the 
said  Thomas  Lord  the  son,  whereupon  he  should  be  found  or  declared 
a  bankrupt,  or  in  case  he  should  make  any  composition  with  his  credi- 
tors for  the  payment  of  his  debts,  though  a  commission  of  bankrupt 
should  not  issue,  or  should  make  any  conveyance  of  his  estate  and 
effects  for  the  benefit  of  his  creditors,  or  should  be  discharged  under 
any  insolvent  or  other  Act  or  Acts  of  Parliament  then  already  or  there- 
after to  be  made  or  passed  for  the  relief  or  benefit  of  insolvent  debtors, 
then  and  in  such  case  notwithstanding  the  trusts  aforesaid  they  the  said 
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trustees,  their  heirs  or  assigns,  should,  during  the  life  of  the  said 
Thomas  Lord  the  son  (subject  to  the  life  estates  of  the  said  Thomas 
Lord  the  settlor  and  Amelia  Elizabeth  his  wife),  stand  and  be  possessed 
of  the  said  hereditaments  and  premises  upon  trust  to  apply,  lay  out,  and 
expend  the  clear  surplus  rents,  issues  and  profits  thereof  in  and  towards 
the  maintenance,  clothing,  lodging  and  support  of  the  said  Thomas 
Lord  the  son,  and  his  then  present  or  any  future  wife,  and  his  children, 
or  anj'  of  them,  or  otherwise  for  his,  her,  their  or  any  of  their  use  and 
benefit,  in  such  manner  as  they  the  said  trustees,  or  the  survivor  of 
them,  or  the  heirs  or  assigns  of  the  survivor,  should  in  their  or  his  dis-  ' 
cretion  think  proper ;  and  from  and  immediatel}-  after  the  decease  of 
the  survivor  of  them  the  said  Thomas  Lord  the  settlor,  and  Amelia 
Elizabeth  his  wife,  and  Thomas  Lord  the  son,  upon  trust  that  they  the 
said  trustees,  their  heirs  and  assigns,  should,  during  the  life  of  the 
widow  of  the  said  Thomas  Lord  the  son,  if  he  should  leave  any,  pay, 
apply  and  dispose  of  the  surplus  of  the  said  rents,  issues  and  profits 
unto  such  person  or  persons,  and  for  such  intents  and  purposes  as  anj- 
such  widow,  notwithstanding  any  future  coverture,  should  from  time  to 
time  (but  not  by  way  of  anticipation)  by  any  writing,  as  therein  men- 
tioned, under  her  signature  appoint ;  and  in  default  of  such  appoint- 
ment, into  her  own  proper  hands  for  her  sole  and  separate  use ;  her 
receipts  to  be  sufficient  discharges :  and  from  and  immediately  after 
the  decease  of  the  survivor  of  them,  the  said  Thomas  Lord  the  settlor, 
and  Amelia  Elizabeth  his  wife,  and  the  said  Thomas  Lord  the  son,  and 
his  widow,  if  he  should  leave  a  widow,  upon  trust  for  all  and  every  the 
cliildren  of  the  said  Thomas  Lord  the  son,  who  being  a  son  or  sons 
should  live  to  attain  the  age  of  twenty-one  years,  or  who  being  a 
daughter  or  daughters  should  live  to  attain  that  age  or  be  married, 
which  should  first  happen,  in  equal  shares  and  proportions,  if  more 
than  one,  as  tenants  in  common  and  not  as  joint  tenants,  and  for  their 
several  and  respective  heirs  and  assigns  forever ;  and  in  case  there 
should  be  but  one  such  child,  then  upon  trust  for  such  one  or  only 
child,  his  or  her  heirs  and  assigns  forever. 

By  an  indenture  bearing  even  date  with  the  preceding  indenture, 
certain  leasehold  property  situate  in  the  !New  Eoad  was  dulj-  assigned 
bj'  Thomas  Lord,  the  settlor,  to  the  same  trustees,  their  executors,  ad- 
ministrators, and  assigns,  to  hold  upon  trusts  similar  to  those  declared 
hx  the  before-mentioned  indenture,  allowing  for  the  difference  of  tenure 
of  the  respective  properties. 

Thomas  Lord  the  settlor,  and  Amelia  Elizabeth  his  wife,  died  many 
years  since,  leaving  Thomas  Lord,  the  son,  surviving  them.  Thomas 
Lord,  the  son,  married,  and  had  several  children. 

The  original  trustees,  under  the  indentures  of  settlement,  having  been 
discharged  from  their  trusts,  two  persons,  named  respectively  Bunn  and 
Burgoyne,  were  duly  appointed  trustees  in  their  room. 

Some  fime  after  the  Stat.  1  &  2  Vict.  c.  110  came  into  operation, 
Thomas  Lord,  the  son,  was  committed  to  the  Queen's  Bench  prison, 
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charged  in  execution  for  debt,  at  the  suit  of  one  Silver.  Satisfaction 
not  having  been  made  for  the  debt  within  twenty-one  days  after  such 
committal,  application  in  pursuance  of  the  above-mentioned  Act  was 
made  by  the  creditor  to  the  Court  for  Relief  of  Insolvent  Debtors 
for  the  usual  vesting  order,  and  such  order  was  accordingly  made  in 
Jul}-,  1841.  Silver  was  a  few  months  afterwards  appointed  by  the 
Insolvent  Debtors'  Court  assignee  of  the  estate  and  effects  of  the 
insolvent. 

The  trustees  having,  under  these  circumstances,  refused  to  pa}-  to 
anj'  person  the  rents  and  profits  of  the  property  comprised  in  the  in- 
dentures of  settlement,  a  bill  was  filed  in  January,  1842,  by  the  children 
of  the  insolvent,  one  of  whom,  a  daughter,  had  attained  her  age  of 
twentj-'One,  and  the  insolvent's  wife,  the  mother  of  those  children, 
against  the  trustees,  the  assignee  under  the  Insolvent  Act  (Silver),  and 
the  insolvent,  praying  that  the  trusts  of  the  indentures  of  settlement 
might  be  carried  into  execution,  the  rights  of  all  parties  therein  ascer- 
tained, and  the  rents  and  profits  secured. 

By  an  order  of  the  Insolvent  Debtors'  Court,  dated  the  19th  May, 
1842,  the  insolvent,  having  duly  complied  with  the  provisions  of  the 
75th  section  of  the  Statute  1  &  2  Vict.  c.  110,  was  discharged  from 
custody  ;  and  the  fact  of  such  discharge  was  brought  before  this  court 
by  supplemental  bill. 

The  cause  now  came  on  for  hearing,  the  principal  question  being  as 
to  the  manner  in  which  the  rents  and  profits  of  the  settled  property 
were  to  be  disposed  of  during  the  lifetime  of  Thomas  Lord,  the  son, 
from  the  time  of  his  insolvency'. 

Mr.  Wigram  and  Mr.  Craig,  for  the  plaintiffs. 

Mr.  Selwyn,  for  the  defendants,  the  trustees. 

Mr.  Russell  and  Mr.  Sidebotham,  for  the  defendant,  the  assignee. 

The  Vice-Chancellor.  ,  [Sib  J.  L.  Knight  Beuce.J  According 
to  my  construction  of  the  instruments  and  the  Act  of  Parliament,  the 
right  of  those  who  were  to  take  in  substitution  for  the  husband's  life 
estate,  does  not  arise  till  the  actual  discharge  of  the  husband  under 
the  Insolvent  Act.  The  rents  of  the  propertj',  therefore,  until  such 
discharge,  formed  part  of  the  husband's  estate,  and  belong  to  his 
assignee. 

It  has  been  admitted  on  the  part  of  the  assignee,  and  the  admission 
must  be  entered  bj'  the  registrar,  that  what  was  required  under  the  Act 
of  Parliament  to  be  done  to  obtain  the  order  of  the  19th  May,  1842, 
was  done,  and  that  thereupon  Thomas  Lord  obtained  his  discharge. 
That  being  admitted,  I  am  of  opinion,  that  the  trust  from  the  time  of 
the  discharge  took  effect  in  favor  of  the  husband,  wife,  and  children,  or 
some  of  them. 

Witli  regard  to  the  question  which  has  been  agitated,  whether  the 
discretionary  power  created  by  the  settlement  yet  remains  in  the  trus- 
tees, I  am  of  opinion  that  it  does.  In  the  first  place,  I  think  that, 
upon  the  true  construction  of  the  whole  settlement  together,  the  mean- 
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ing  to  be  collected  is,  that  a  discretion  was  to  be  vested  in  the  trustees 
of  the  settlements  for  the  time  being.  It  would,  I  think,  be  hcesio  in 
litera  if  I  were  to  hold  otherwise.  Assuming  that  these  trustees  were 
duly  appointed  in  the  room  of  the  former  trustees,  I  think  that  the  dis- 
cretionary power  created  b}'  the  settlements  is  vested  in  them.  It  has 
been  suggested,  that,  as  one  of  the  objects  who  are  to  take  in  default 
of  the  execution  of  the  power,  has  become  an  insolvent,  the  discretion- 
ary power  is  gone.  I  apprehend,  however,  that  the  discretionary  power 
has  not  gone  from  the  trustees.  If  an  individual  have  a  power  over  an 
estate,  which  estate,  in  default  of  execution  of  the  power,  is  vested  in 
others  —  as,  if  the  person  having  the  power  be  A.,  and  the  persons  to 
take  in  default  of  execution  be  B.  and  C,  it  is  immaterial  in  the  con- 
sideration of  A.'s  right  to  execute  the  power,  what  may  have  become 
of  the  interest  of  B.  and  C,  because  it  is  a  mere  defeasible  interest. 
The  assignee  can  only  take  such  defeasible  interest  as  the  bankrupt 
had.  No  authority  has  been  stated  to  me  which  seems  to  have  pro- 
ceeded upon  a  contrary  notion,  and  I  think  that  the  trustees  have  a 
right  under  the  power  to  appoint  in  favor  of  the  insolvent  and  his  wife, 
or  in  favor  of  the  children,  or  any  of  them,  with  or  without  the  insol- 
vent and  his  wife  or  either  of  them. 

I  am  also  of  opinion  upon  these  settlements  (without  saying  what 
might  be  done  under  other  settlements),  that  any  benefit  which  the 
bankrupt  may  take  will  belong  to  his  assignee. 


TOUNGHUSBAND  v.  GISBORNE. 

Chancery.     1844. 

^Reported  1  Coll.  400.] 

Feancis  Duckinfield,  by  his  will,  dated  the  17th  June,  1823,  gave 
certain  real  estates  to  trustees,  upon  trust  to  levj^  and  raise  yearly, 
during  the  life  of  his  brother  John  William  Astley,  one  annuitj'  or 
yearly  sum  of  £400  ;  and,  in  case  of  his  death  in  the  interval  between 
anj-  of  the  daj^s  therein  mentioned  for  payment  thereof,  then  a  propor- 
tional part  thereof  up  to  the  time  of  death.  And  he  directed,  that  the 
annuity  and  proportional  part  aforesaid  should  be  held  bj'  his  said 
trustees,  upon  trust  for  the  personal  support,  clothing,  and  maintenance 
of  his  said  brother,  so  as  not  to  be  sul)ject  or  liable  to  the  claims  of 
any  person  or  persons  to  whom  he  should  attempt  to  charge,  anticipate, 
or  otherwise  encumber  the  same,  nor  to  his  creditors  under  a  commis- 
sion of  bankruptcy  or  any  Act  for  the  relief  of  insolvent  debtors,  or  to 
his  own  control,  contracts,  debts,  or  other  engagements.  And  the 
testator  declared,  that  the  said  annuity  should  be  paid  to  his  said 
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brother  himself  from  time  to  time,  when  and  after  the  same  should  be- 
come due,  antil  he  should  attempt  to  charge,  anticipate,  or  otherwise 
encumber  the  same,  or  until  an}-  other  person  or  persons  might  claim 
the  same  ;  and  from  and  after  such  attempt  or  claim,  the  same  should 
be  applied  by  his  said  trustees,  or  some  person  under  their  direction, 
for  or  towards  the  personal  support,  clothing,  and  maintenance  of  his 
said  brother,  and  for  no  other  purpose  whatsoever. 

The  testator  died  in  July,  1835,  and  the  trustees  dulj'  paid  the  an- 
nuity to  John  William  Astley  up  to  the  25th  December,  1841. 

On  the  31st  of  May,  1842,  John  William  Astley  took  the  benefit  of 
the  Insolvent  Debtors'  Act,  and  the  plaintiifs,  as  his  assignees,  instituted 
this  suit  for  the  purpose  of  obtaining  the  annuity. 

Mr.  Wigram  and  Mr.  Sdllett,  for  the  plaintiff,  mentioned  Lord  v. 
Bunn,  2  Y.  &  C.  C.  C.  98. 

Mr.  Beales,  for  the  insolvent,  contended,  that  this  was  a  mere  per- 
sonal trust  for  him ;  and,  not  being  either  an  absolute  interest  or  an 
interest  for  life,  did  not  pass  to  the  assignees.  He  cited  Twopeny  v. 
Peyton,  10  Sim.  487,  and  Godden  y,  Crowhurst,  Id.  642.  [The  Vice- 
Chakcellor.  If  I  create  a  trust  for  the  maintenance  and  clothing 
of  a  male  adult  of  sound  mind,  is  it  anything  more  than  a  general 
trust  for  his  benefit?] 

Mr.  James  Parker  and  Mr.  Colvile,  for  the  trustees. 

In  the  course  of  the  argument,  the  Vice-Chancellob  noticed,  that, 
in  Twopeny  v.  Peyton,  the  gift  was  to  a  man  who,  at  the  time  of  the 
gift,  was  bankrupt  and  insane. 

The  Vice-Chancellor.  [Sir  J.  L.  Knight  Bruce.]  I  wish  to 
be  understood  as  not  giving  any  opinion,  whether  the  two  cases  cited 
b3'  Mr.  Beales  are,  or  are  not,  materially  distinguishable  from  the 
present.  If  they  are  not  so,  then  I  must  respectfully  dissent  from 
them.  In  the  present  case,  I  must  say  that  I  have  no  doubt.  There 
is  no  clause  of  forfeiture,  no  clause  of  cesser,  no  limitation  over.  It  is 
merely  a  wordy  trust  for  the  benefit  of  the  insolvent,  attempted  to  be 
guarded  from  alienation,  but  vainly  and  ineffectually. 

Considering  the  language  of  the  will  and  the  state  of  the  authorities, 
I  think  it  reasonable  that  the  costs  should  be  paid  out  of  the  fund. 


IN  RE  COLEMAN. 

Chancery.     1888. 

[Reported  39  Ch.  Div.  443.] 

Alfred  Coleman,  by  will  dated  the  5th  of  August,  1875,  gave  his 
residuary  estate  to  trustees  upon  trust  to  pay  the  income  to  his  wife 
during  widowhood,  "  but  in  the  event  of  her  death  or  second  marriage 
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then  I  direct  my  said  trustees  to  applj-  such  rents,  interest,  dividends, 
and  annual  proceeds  in  and  towards  the  maintenance,  edncation,  and 
advancement  of  my  children  in  such  manner  as  they  shall  deem  most 
expedient  until  the  youngest  of  my  said  children  attains  the  age  of 
twenty-one  years,  and  on  his  or  her  attaining  that  age  then  I  direct  my 
said  trustees  to  distribute  the  whole  of  my  said  estate  between  my  said 
children  in  such  shares  and  proportions  as  my  said  wife,  if  then  living, 
shall  by  deed  or  will  appoint,  or  if  dead,  then  equally  between  all  my 
children  then  living,  the  shares  of  any  females  to  be  for  their  sole  and 
separate  use  and  free  from  the  control,  debts,  or  engagements  of  any 
husband." 

The  testator  died  on  the  17th  of  May,  1880,  leaving  a  wife  and  four 
children.  The  widow  died  in  May,  1884,  without  exercising  the  power 
of  appointment.  At  her  death  two  of  the  children,  of  whom  John  Soy 
Coleman  was  the  eldest,  had  attained  twentj'-one.  The  other  two  were 
minors  at  the  time  of  these  proceedings,  the  youngest  being  in  the 
seventh  year  of  his  age  at  the  widow's  death. 

On  the  13th  of  April,  1886,  John  So.y  Coleman,  who  was  resident  in 
Australia,  sold  and  assigned  absolutely  to  David  Henr}-  ' '  all  and  singu- 
lar the  part  or  share,  and  all  the  income,  property,  monej's,  securities, 
estates,  and  interests  to  which  the  said  J.  S.  Coleman  was  or  is  entitled 
to,  or  which  he  ma3'  at  any  time  hereafter  become  entitled  to  under  the 
said  will  of  his  said  father,  the  said  Alfred  Coleman,  deceased,  or  in 
any  other  manner  howsoever  bj-  reason  of  his  decease,  and  all  stocks, 
funds,  and  securities  in  or  upon  which  the  same,  or  any  part  thereof, 
were  or  are,  or  is  now,  or  shall  or  may  at  any  time  hereafter  be  invested, 
and  all  interest  to  become  due  in  respect  thereof." 

From  the  death  of  the  widow  the  trustees  had  applied  the  income  in 
equal  shares  for  the  benefit  of  the  four  children,  paying  one-fourth 
directlj'  to  each  of  the  two  adults.  In  June,  1886,  formal  notice  of  Ihe 
above  assignment  was  given  to  the  trustees,  with  a  request  by  D.  Henry 
and  bj-  J.  S.  Coleman  that  the  paym.ents  might  thencefoi'th  be  made  to 
Henry.  The  trustees  were  advised  not  to  make  any  further  payments  in 
respect  of  J.  S.  Coleman  without  the  sanction  of  the  court.  They  con- 
tinued to  apply  three-fourths  of  the  income  for  the  benefit  of  the  children 
other  than  J.  S.  Coleman,  and  kept  the  remaining  fourth  in  hand. 

In  March,  1887,  Henrj*  took  out  an  originating  summons  to  have  it 
decided  whether  the  gift  of  capital  to  the  children  was  contingent  on  their 
being  alive  at  the  period  of  distribution,  and  if  so,  whether  J.  S.  Coleman 
had  an  interest  in  the  income  which  would  pass  by  his  assignment. 

The  summons  were  heard  before  Mr.  Justice  North  on  the  8th  of 
February,  1888. 

Everitt,  Q. C,  and  Clayton,  for  Henry:  There  is  a  complete  trust 
for  the  benefit  of  a  person  sui  juris,  the  benefit  of  that  is  capable  of 
assignment  notwithstanding  that  the  trustees  here  are  under  the  terms 
to  apply  the  subject  of  the  trust  themselves :  Rippon  v.  Norton,  2 
Beav.  63  ;   Green  v.  Spicer,  1  Euss.  &  My.  395  ;  Kearsley  v.  Wood- 
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cock,  3  Hare,  185;  Younghusband  v.  Gisborne,  1  Coll.  400.  Here 
the  trustees  have  in  effect  appropriated  the  income  of  three  quarters  to 
three  of  the  children,  and  one  quarter  to  J.  8.  Coleman ;  if  appropri- 
ation is  required  to  complete  the  title  of  the  assig^iee  nothing  more  can 
be  necessary  than  what  has  been  done. 

S.  Dickinson,  for  the  infant  children,  was  not  called  on. 

Page,  for  the  trustees. 

North,  J.  I  think  here  the  trust  created  was  a  good  trust,  and  that 
the  assign,  until  the  joungest  child  attains  the  age  of  twenty-one,  is  not 
entitled  to  have  anything  paid  over  to  him. 

I  am  asked,  on  the  authority  of  certain  cases,  to  deal  with  the  ques- 
tion as  if  there  had  been  a  separate,  single  trust  for  one  person,  but  I 
think  the  cases  referred  to  have  nothing  whatever  to  do  with  the  pres- 
ent. In  Kearsley  v.  Woodcock  and  Younghusband  v.  Gisborne  there 
was  a  trust  for  the  benefit  of  the  persons  entitled,  and  that  being  so, 
there  was  an  interest  which  passed  to  the  assignees.  The  present  case 
seems  to  me  entirely  distinct.  Here  there  is  a  gift  after  the  death  or 
the  second  marriage  of  the  widow,  in  these  words,  "  to  appl^-  such  rents, 
dividends,  interest,  and  annual  proceeds  in  and  towards  the  mainte- 
nance, education  and  advancement  of  mj-  children  in  such  manner  as 
they  shall  deem  most  expedient,  until  the  youngest  of  my  said  chil- 
dren attains  the  age  of  21  years,"  and  then  there  is  a  trust  for  division, 
when  that  time  comes,  among  those  who  are  living  at  that  time.  It 
seems  to  me  there  is  a  trust  there  under  which  the  trustees  maj',  if 
they  like,  exclude  one  person  altogether ;  and  they  certainly  have 
power,  if  they  please,  to  apply  unequal  portions  of  the  income  for  the 
maintenance  of  the  children  as  thej'  ma}'  deem  necessar}-  or  desirable. 
There  is  a  trust  to  do  this  in  such  manner  as  they  shall  deem  most 
expedient,  and  "  most  expedient"  means  most  for  the  benefit  of  the 
children  for  whose  benefit  the  income  is  to  be  applied.  In  mj*  opinion 
it  is  necessarj'  to  apply  the  rents  for  these  children's  benefit,  and  if  the 
trustees  think  it  expedient  to  apply  more  for  a  daughter  than  a  son,  or 
more  for  an  elder  child  than  for  a  younger  child,  it  is  in  their  discretion 
to  do  so,  and  in  such  manner  as  is  most  expedient. 

There  are  some  observations  of  Vice-Chancellor  Shadwell  in  the  case 
of  Godden  v.  Crowhurst,  10  Sim.  642,  656,  which  seem  to  me  to  applj-. 
He  says  :  "  Then  the  property  is  given  for  '  the  maintenance  and  sup- 
port of  my  said  son,  and  any  wife  and  child  or  children '  (which  is  the 
event  that  has  happened)  '  he  may  have,  and  for  the  education  of  such 
issue  or  any  of  them,  as  thej',  my  said  trustees  for  the  time  being, 
shall,  in  their  discretion,  think  fit'  Now  there  is  nothing,  in  point  of 
law,  to  invalidate  such  a  gift,  that  I  am  aware  of.  It  does  not  follow 
that  anything  was,  of  necessitj-,  to  be  paid  ;  but  the  property  was  to  be 
applied  ;  and  there  might  have  been  a  maintenance  of  the  son,  and  of 
the  wife  and  of  the  children,  without  their  receiving  any  money  at  all. 
For  instance,  the  trustees  might  take  a  house  for  their  lodging,  and 
they  might  give  directions,  to  tradesmen,  to  supply  the  son  and  the 
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wife  and  the  children  with  all  that  was  necessary  for  maintenance; 
and,  therefore,  my  opinion  is  that  I  am  not  at  liberty  to  take  this  as  a 
mere  gift  for  the  benefit  of  the  son,  simply ;  but  it  is  a  gift  for  his 
benefit  in  the  shape  of  maintenance  and  support  of  himself  jointly'  with 
his  wife  and  children,  and,  if  that  is  the  true  construction  of  the  gift 
in  question,  the  result  is  that  the  assignees  are  not  entitled  to  any- 
thing ;  but  the  consequence  is  that,  if  the  trust  was  a  perfect  trust  for 
accumulation,  for  the  second  period,  the  whole  of  the  accumulated  fund 
will,  at  the  end  of  that  period,  be  applicable  for  the  maintenance  and 
support  of  the  son,  the  wife  and  the  children  collectively,  and  the  as- 
signees have  no  interest  at  all." 

Under  these  circumstances  I  am  of  opinion  that  the  assign  is  not  en- 
titled to  call  upon  the  trustees  to  hand  over  to  him  the  one-fourth  share 
of  the  income.  It  is  said  that  it  has  been  appropriated  to  the  share  of 
the  son.  I  do  not  so  understand  from  the  evidence.  There  is  no  dis- 
pute about  the  application  of  three-fourths  of  the  income.  That  has 
been  applied  for  the  benefit  of  the  persons  as  to  whose  interest  there 
is  no  dispute,  who  have  not  assigned,  but  inasmuch  as  a  question  has 
been  raised  as  to  anj-thing  that  maj'  be  coming  to  the  son,  who  has 
assigned,  that  monej-  has  been  very  properly  and  wiselj'  kept  in  hand 
until  that  dispute  has  been  settled. 

Under  these  circumstances  it  seems  to  me  that  there  is  a  good  and 
valid  trust  to  appl}'  such  part  of  the  income  as  the  trustees  may  think 
fit  for  the  maintenance,  education,  and  advancement  of  the  children 
(including  the  son  in  question,  if  the^-  think  it  expediejit).  Then  I 
think  this  further  follows  —  if  they  in  the  exercise  of  that  discretion 
appropriate  a  part  of  it  to  him  for  his  benefit,  and  propose  to  apply  it 
for  his  benefit  by  handing  it  over  to  him,  I  think  that  would  be  an  in- 
terest which  would  pass  bj'  the  assignment,  but  if,  instead  of  doing 
that,  they  think  fit  to  apph'  it  in  some  other  waj'  for  his  benefit,  then  in 
lay  opinion  the  assignee  does  not  take  the  benefit  of  that  provision  b3' 
way  of  maintenance,  or  whatever  it  is,  at  all. 

The  order  as  drawn  up  declared  that  no  child  of  the  testator  is  en- 
titled, prior  to  the  time  when  the  youngest  of  his  children  attains  the 
age  of  twenty-one  j'ears,  to  pa3-ment  of,  or  has  a  transmissible  interest 
in,  one-fourth  share  or  an}"  part  of  the  income  of  the  residuarj-  estate  of 
the  said  A.  Coleman,  or  the  proceeds  thereof,  and  that  the  plaintiflT  has 
no  claim,  present  or  future,  prior  to  that  event,  against  the  trustees  of 
the  will  of  the  said  A.  Coleman  for  income,  and  that  the  trustees  are 
entitled  to  employ  the  income  for  the  benefit  and  maintenance  of  the 
children,  including  the  said  J.  S.  Coleman,  at  their  absolute  discretion. 

Henrj'  appealed  fi'om  this  decision.  The  appeal  was  heard  on  the 
10th  of  August,  1888. 

JEveritt,  Q.  C,  and  Clayton,  for  the  appellant :  "We  say  that  each 
child  takes  a  vested  interest  in  one-fourth  of  the  income,  and  whatever 
comes  in  the  way  of  property  to  an  adult  who  is  sui  juris  can  be  as- 
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signed.  In  Mippon  v.  Norton^  2  Beav.  63,  under  a  very  similar  trust 
to  the  present,  the  assignee  in  insolvency  of  one  of  the  beneficiaries 
was  held  entitled  to  an  aliquot  share. 

[Cotton,  L.  J.     Tliat  case  does  not  help  us,  for  no  reasons  are  given. 

Fky,  L.  J.     I  do  not  see  my  way  to  supporting  tlie  decision.] 

In  Lord  v.  Bunn,  2  Y.  &  C.  (Ch.)  98,  it  was  held  that  the  trustees 
had  a  discretion,  and  they  had  a  power  of  excluding  any  of  the  objects 
of  the  trust,  but  that  so  far  as  the  insolvent  took  anything  it  would  go 
to  his  assignee. 

[The  Court  here  intimated  a  doubt  whether  more  was  meant  than 
that  whatever  interest  the  insolvent  had  if  the  trustees  did  not  exercise 
any  discretion  would  go  to  the  assignee.] 

In  Godden  v.  Crowhurst,  10  Sim.  G42,  the  power  was  not  exclusive, 
but  the  provision  was  for  a  man  and  his  wife  and  children,  who  were 
all  living  together,  and  it  was  held  that  the  man's  assignee  in  bank- 
ruptcj'  was  not  entitled  to  anything,  but  this  was  on  the  ground  that 
the  provision  was  not  severable.  In  Twopeny  v.  Peyton,  Ibid.  487, 
the  trustees  had  power  not  to  give  the  bankrupt  anything,  and  on  that 
ground  his  assignees  could  not  take.  In  Younghusband  v.  Gisborne, 
1  Coll.  400,  a  trust  of  income  for  the  support,  clothing,  and  mainte- 
nance of  an  adult  was  held  to  be  a  trust  for  his  benefit,  and  to  entitle 
his  assignee  in  bankruptcy  to  the  income.  In  tliis  case  Godden  v. 
Crowhurst  and  Twopeny  v.  Peyton  were  disapproved  of.  There  can- 
not be  an  inalienable  provision  for  an  adult  sui  juris. 

[Fry,  L.  J.  Suppose  a  person  elected  as  an  inmate  to  an  almshouse 
with  an  allowance  of  provisions.] 

That  is  not  propert}-  coming  under  a  deed  or  will.  In  Green  v. 
Spicer,  1  Russ.  &  My.  395,  where  there  was  no  power  to  apply  other- 
wise than  for  the  benefit  of  one  person,  the  manner  only  being  left  dis- 
cretionary, the  income  was  held  to  pass  to  the  assignee  in  insolvencj'. 
In  Hayes's  Conveyancing,  5th  ed.  vol.  i.  p.  506,  it  is  stated  that  some 
conveyancers  had  thought  that  there  could  be  an  inalienable  trust  for 
the  personal  maintenance  of  a,  person  sui  juris,  but  the  cases  to  which 
he  refers  show  that  there  must  be  a  power  to  give  the  property  to  some 
one  else  or  it  will  pass  to  an  assignee.  The  policy  of  the  law  is  against 
inalienable  trusts.  To  allow  maintenance  to  be  inalienable  would  be 
against  the  policj^  of  the  law  :  Tudor's  Leading  Cases  on  Keal  Property, 
3d  ed.  p.  978. 

Decimus  Sturges,  for  the  infant  children  :  The  order  does  not  seem 
to  be  happily  worded,  for  a  transmissible  interest  there  certainlj-  is, 
though  onl}'  a  contingent  one.  The  case  I  make  is  this,  that  the  as- 
signor has  no  present  property  under  the  will,  his  interest  in  the  capital 
is  contingent,  and  until  the  youngest  child  attains  twenty-one  the  in- 
come is  held  by  the  trustees  upon  trust  to  apply  it  for  the  benefit  of 
the  children  as  they  think  fit,  so  that  no  child  is  entitled  to  anything 
but  what  the  trustees  choose  to  give  him.  This  is  not  like  the  cases 
where  there  was  a  vested  gift  with  a  discretionary  power  to  take  it 
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awaj-,  still  less  is  it  like  cases  where  there  was  a  gift  with  a  discretion 
as  to  the  mode  of  its  application. 

[Fey,  L.  J.  An  assignment  for  value  of  whatever  A.  B.  raaj-  take 
under  the  will  of  C.  D.,  who  is  still  living,  passes  whatever  A.  B.  ulti- 
mately takes  under  the  will  of  C.  D.  Why  may  not  this  assignment 
pass  whatever  J.  S.  Coleman  may  take  under  the  exercise  of  the  dis- 
cretion of  the  trustees  ?] 

I  do  not  dispute  that  if  the  trustees  pay  him  anything  it  would  pass 
by  the  assignment,  and  that  the  payment  therefore  would  be  made  to 
the  wrong  person,  but  I  contend  that  the  trustees  might  applj'  it  for 
his  benefit  in  other  ways  without  being  interfered  with,  e.  g.  in  paying 
his  bills.  The  case,  I  submit,  is  covered  \>y  authoritj- :  Godden  v. 
Crowhurst;  Wallace  v.  Anderson,  16  Beav.  533.  The  cases  cited 
against  me  do  not  affect  my  position.  Lord  v.  Bvnn  only  decides 
that  the  assignee  takes  whatever  the  trustees  determine  to  give  to  the 
assignor. 

[Fet,  L.  J.     Should  j'ou  be  satisfied  with  the  following  declarations  : 

1.  That  no  child  is  entitled  prior  to  the  attainment  of  twenty-one  by 
the  youngest  of  the  testator's  children  to  the  payment  of  anj-  part  of 
the  income  of  the  residuarj-  estate. 

2.  That  the  trustees  are  entitled  to  applj'  the  said  income  for  the 
maintenance,  education,  or  advancement  of  the  children,  including 
J.  S.  Coleman,  in  their  absolute  discretion. 

3.  That  the  plaintiff  is  entitled  to  no  interest  in  the  said  income  ex- 
cept such  moneys  or  propertj-,  if  any,  as  maj-  be  paid  or  delivered,  or 
appropriated  for  payment  or  delivery  by  the  trustees  to  the  said  J.  S. 
Coleman. J 

I  should  be  satisfied  with  those  declarations. 

Page,  for  the  trustees :  We  wish  it  to  be  decided  whether  we  can 
send  out  goods  to  J.  S.  Coleman,  and  I  submit  that  we  maj-.  Where 
a  gift  of  income  is  for  the  benefit  of  the  whole  class  with  a  discretion 
how  it  is  to  be  applied,  it  has  never  been  held  that  members  of  the 
class  take  a  vested  interest. 

[Fey,  L.  J.  A  man  may  assign  what  he  has  not  got,  and  the  assign- 
ment becomes  effectual  if  he  gets  it.  If  you  send  out  goods  to  J.  S. 
Coleman,  why  should  not  his  assignee  take  them  ?] 

No  case  goes  so  far  as  to  make  an  assignment  operate  on  what  trus- 
tees may  in  their  discretion  allot  to  one  of  the  objects  of  the  trust : 
In  re  Clarke,  36  Ch.  D.  348  ;  Official  Receiver  v.  Tailly,  18  Q.  B.  D. 
25  ;  13  App.  Cas.  523.  The  interest  of  J.  S.  Coleman  in  the  capital 
is  contingent :  JSilliard  v.  Fulford,  42  L.  J.  (Ch.)  624 ;  and  In  re 
Parker,  16  Ch.  D.  44,  is  against  vesting  by  reason  of  such  a  trust  for 
maintenance  as  this.  ' 

Clayton,  in  reply.  In  In  re  Parker  the  trust  was  to  apply  the  in- 
come or  such  part  thereof  as  the  trustees  should  think  fit  —  here  the 
trust  is  to  apply  the  whole  income. 

Cotton,  L.  J.    This  is  an  appeal  from  an  order  of  Mr.  Justice  North, 
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and  we  think  that  some  alteration  in  its  terms  is  requisite.  The  con- 
tention of  the  appellant  was  that  each  of  the  four  children  took  a  vested 
interest  in  one-fourth  of  the  income  till  the  youngest  child  attained 
twenty-one.  I  am  of  opinion  that  no  child  has  a  right  to  anj'  share 
of  the  income.  The  trustees  have  a  discretion  to  apply  the  income  for 
the  maintenance  of  the  children  in  such  manner  as  they  think  fit.  This 
excludes  the  notion  of  the  children  being  entitled  to  aliquot  shares.  I 
will  assume,  though  I  do  not  decide,  that  the  trustees  have  no  power 
to  exclude  a  child,  but  I  am  clearly  of  opinion  that  under  this  power 
thej'  could  make  unequal  allowances  for  the  benefit  of  the  children,  and 
might  allow  only  half-a-crown  to  one  of  them.  This  is  not  a  void  at- 
tempt to  make  shares  given  to  children  inalienable,  so  as  to  exclude 
their  creditors,  it  is  a  power  to  the  trustees  to  give  to  each  child  what 
they  think  fit,  and  if  they  cannot  altogether  exclude  a  child  who  has 
become  bankrupt  or  assigned  his  interest,  they  can  allot  to  him  as 
little  as  the3'  think  desirable.  Then  does  the  assignment  include  e very- 
benefit  which  the  trustees  give  to  J.  S.  Coleman  out  of  the  income? 
I  think  not.  If  the  trustees  were  to  pay  an  hotel-keeper  to  give  him  a 
dinner  he  would  get  nothing  but  the  right  to  eat  a  dinner,  and  that  is 
not  property  which  could  pass  by  assignment  or  bankruptcy.  But  if 
they  pay  or  deliver  money  or  goods  to  him,  or  appropriate  money  or 
goods  to  be  paid  or  delivered  to  him,  the  money  or  goods  would  pass 
by  the  assignment.  I  think  that  the  declaration  proposed  bj'  Lord 
Justice  Fry  is  right,  and  I  am  of  opinion  that  the  trustees  will  not  be 
at  liberty  to  send  over  money  or  goods  to  J.  S.  Coleman. 

The  strongest  cases  referred  to  by  the  counsel  of  the  appellant  were 
Gheen  v.  Spicer  and  Younghusband  v.  Gishorne,  but  in  these  cases 
the  income  was  directed  to  be  applied  solely  for  the  benefit  of  the  in- 
solvent, which  made  it  his  property,  and  an  attempt  was  then  made  to 
prevent  its  being  dealt  with  as  his  property  if  he  became  bankrupt. 
Here  no  property  is  given  to  J.  S.  Coleman,  but  only  a  discretion  to 
the  trustees  to  apply  such  part  as  they  think  fit  of  the  income  for  his 
benefit.  This  case,  therefore,  does  not  come  within  the  principle  of 
those  cases,  and  I  think  that  the  declaration  proposed  by  the  Lord 
Justice  Fry  is  right. 

Fry  and  Lopes,  L.JJ.,  concurred. 
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FISHER  V.  TAYLOR. 

Supreme  Court  op  Pennsylvania.     1829. 
[Reported  2  Bawle,  33.] 

Ejectment  in  the  Court  of  Common  Pleas  of  Mifflin  Countj-,  removed 
to  this  court  by  writ  of  error. 

Matthew  Taj-lor,  by  his  last  will  and  testament,  dated  the  16th  of 
July,  1821,  directed  as  follows  :  — 

"I  will  and  direct,  that  my  son,  John  Taylor,  pay  out  of  the  land 
devised  to  him  six  hundred  and  fift^'  dollars  ;  and  that  mj  son,  Henry 
Taylor,  paj-  out  of  the  land  devised  to  him,  thirteen  hundred  and  fiftj' 
dollars,  to,  and  for  the  following  use  and  purpose :  —  My  executors 
hereinafter  mentioned  shall,  within  one  year  after  my  decease,  purchase 
a  tract  of  land,  at  the  price  of  two  thousand  dollars,  four  hundred  dol- 
lars to  be  paid  in  hand,  and  the  residue  to  be  paid  in  four  equal  annual 
payments ;  and,  the  tract  of  land  so  purchased,  shall  be  convej-ed  to 
mj'  executors  in  trust  for  raj'  son,  Sample  Taylor,  the  said  Sample  to 
have  the  rents,  issues,  and  profits  thereof,  but  the  same  not  to  be  liable 
to  any  debts  contracted,  or  which  may  be  contracted  by  the  said 
Sample,  and  at  the  death  of  the  said  Sample,  the  tract  of  land  afore- 
said, to  vest  in  the  heirs  of  the  body  of  the  said  Sample,  in  fee ;  and  if 
the  said  Sample  shall  die  without  heirs  of  his  body,  then  the  tract  of 
land  aforesaid,  to  vest  in  vay  right  heirs." 

The  testator  appointed  his  sons,  John  Taylor,  and  Henrj'  Taylor,  and 
his  nephew,  Samuel  W.  Taylor,  his  executors;  and,  letters  testamentary 
were  issued  to  them  on  the  20th  of  November,  1823.  The  executors, 
in  pursuance  of  the  said  will,  purchased,  in  the  year  1824,  of  John 
Graham  and  wife,  a  tract  of  land,  situate  in  Wayne  township,  Mifflin 
Count}",  containing  one  hundred  and  eighteen  acres,  with  a  house, 
barn,  and  orchard  thereon ;  for  which  a  deed  was  made  to  the  said 
executors,  'their  heirs,  and  assigns,  in  trust,  for  Sample  Taylor,  to 
have  the  rents,  issues,  and  profits,  during  life,  but  not  subject  to  his 
debts ;  remainder  to  the  heirs  of  his  body,  in  fee ;  reversion  to  the 
heirs  of  Matthew  Taylor. 

The  plaintiff  in  error,  who  was  plaintifl'  below,  had  a  judgment  in 
the  Court  of  Common  Pleas  of  Mifflin  County  of  August  Term,  1825, 
on  which  a  fieri  facias  was  issued,  and  levied,  by  his  directions,  on 
the  life  estate  of  the  defendant,  Sample  Taj'lor,  in  this  tract  of  land. 
By  virtue  of  a  venditioni  exponas,  to  November  Term,  1825,  the 
estate  thus  levied  upon,  was  sold  by  the  sheriff  of  Mifflin  Countj-  to  the 
plaintiff,  and  a  deed  for  the  same  was  duly  executed  and  acknowledged. 
The  plaintiflF  thereupon  brought  an  ejectment  against  the  defendant,  to 
recover  the  estate  sold  and  conveyed  to  him.    In  this  action,  Henry 
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Taylor,  John  Taylor,  and  Samuel  "W.  Taylor,  executors  of  Matthew 
Taylor,  deceased,  came  into  court,  and  prayed  to  be  admitted,  and 
were  admitted,  as  co-defendants. 

On  the  trial  of  the  cause,  the  Court  charged  the  jury  as  follows  :  — 

Bdrnside,  President.  The  plaintiff's  counsel  contend,  that  Sample 
Taylor  had  a  life  estate  in  the  premises,  which  could  be  sold  and  con- 
vej-ed  by  the  sheriflF,  and  he  let  into  possession  to  take  the  rents  and 
profits  of  the  estate  during  the  life  of  Sample  Tajlor,  and  insists, 
1.  That  a  judgment  is  a  lien  on  every  possible  interest  which  a  debtor 
has  in  land.  2.  That  a  lease  is  subject  to  a  judgment.  3.  That  a  trust 
estate  is  liable  for  debts,  and  that  this  devise  is  within  the  Statute  of 
Uses,  and  is  subject  to  all  the  incidents  of  any  other  estate  for  life. 
4.  That  the  limitation  is  inconsistent  with  the  estate  granted,  and  that 
it  is  subject  to  the  debts  of  Sample  '  Taylor.  These  among  others  em- 
brace the  arguments  of  the  plaintiff;  and,  however  generallj'  correct 
his  propositions  are,  this  court  deny  their  a^Dplication  to  the  case  before 
us.  Matthew  Taylor  had  a  right  to  devise  his  estate  to  whom,  and  in 
what  manner  he  pleased.  He  had  a  right  to  make  a  provision  for  his 
son,  and  such  a  provision  as  would  not  be  subject  to  the  claim  of  cred- 
itors ;  and,  in  the  opinion  of  the  court,  by  his  will  he  has  done  so.  The 
executors  take  the  estate  upon  the  special  trust,  to  let  Sample  have  the 
rents,  issues,  and  profits  for  his  life.  They  have  a  right  to  the  occupa- 
tion of  the  estate,  to  rent  it,  to  have  it  farmed  and  worked,  and  to  pay 
over  the  rents,  issues,  and  profits  to  Sample  —  thej'  may  permit  him  to 
use  it.  This  is  not  a  use  executed  by  the  Statute.  Trust  estates  have 
been  recognized  by  our  own  legislature ;  thej-  are  excepted  out  of  the 
Statute  respecting  joint  tenanc3'.  Trusts  are  often  created  for  the  best 
purposes  :  for  the  support  of  infants,  the  protection  of  females,  and  the 
maintenance  of  the  unfortunate.  This  court  deny  the  right  of  the  plain- 
tiff to  recover ;  and,  they  instruct  you,  that  the  sheriffs  sale  did  not 
devest  the  executors  of  Matthew  Taylor  of  their  legal  right  to  use  and 
occupy  this  estate,  and  to  paj'  over  the  rents,  issues,  and  profits,  to 
Sample  Taylor,  and  that  the  defendants  are  entitled  by  law  to  your 
verdict. 

The  jury  accordingly  found  for  the  defendants,  and  the  court  there- 
upon entered  judgment.  To  reverse  that  judgment,  the  plaintiff  sued 
out  the  present  writ  of  error. 

The  errors  assigned  were :  — 

"1.  The  Court  erred  in  charging  the  jury,  that  the  estate  of  Sample 
Taylor,  was  not  executed  by  the  Statute  of  Uses. 

"  2.  The  Court  erred  in  saj'ing,  that  it  was  not  subject  to  the  claim 
of  creditors. 

"3.  The  Court  erred  in  charging,  that  the  executors  of  Matthew 
Taylor  had  a  right  to  the  occupation  of  the  estate,  to  rent  it,  to  have  it 
farmed  and  worked,  and  pay  over  the  rents  and  profits  to  Sample 
Taylor. 

"  4.  The  Court  erred  in  saying,  that  the  executors  of  Matthew  Tay- 
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lor  had  the  legal  right  to  use  and  occupy  the  estate,  and  that-  the 
sheriflTs  sale  did  not  devest  them  of  it. 

"  o.    The  Court  erred  in  denying  the  right  of  the  plaintiff  to  recover." 

The  cause  was  argued  in  this  court  by  W.  M.  Hall  and  JBlythe,  for 
the  plaintiff  in  error. 

Banks  and  Potter,  for  the  defendants  in  error. 

Smith,  J.  The  only  question  before  the  court  below  was,  and  it  is 
the  only  question  here,  whether  Sample  Taylor  had  such  an  interest  in 
the  land  mentioned  in  this  ejectment,  under  the  above-mentioned  will 
and  deed,  as  is  by  law  subject  to  the  lien  of  a  judgment,  and  such  as 
may  be  sold  by  execution  against  him  for  the  payment  of  his  debts  ? 
There  never  has  been  a  question,  or  doubt,  as  to  the  intention  of  the 
testator.  He  manifestly  designed  to  secure  to  his  son,  Sample  Taylor, 
the  enjoyment  of  the  rents,  issues,  and  profits  of  the  land,  during  his 
life,  in  such  a  manner,  that  they  should  not  be  subject  to  be  sold  for 
the  payment  of  his  debts ;  and,  he  constituted  his  executors  special 
trustees,  to  carrj'  that  intention  into  effect.  The  Court  of  Common 
Pleas  correctly  decided,  that  this  was  not  a  case  within  the  Statute  of 
Uses.  It  was  necessary  that  the  executors  should  take  the  legal  estate 
for  the  purposes  of  the  trust,  in  order  to  give  effect  to  the  testator's 
intention ;  and,  they  were,  therefore,  properlj'  held  to  be  entitled  to 
use  and  occupy  the  land,  to  let  it,  or  to  have  it  tilled  and  worked,  so  as 
to  enable  them  to  comply  with  the  disposition  of  the  testator,  in  regard 
to  the  application  of  the  rents,  issues,  and  profits  to  Sample  Taylor.  A 
different  construction  would  make  the  beneficial  interest,  which  the 
testator  intended  to  provide  for  his  son,  subject  to  be  sold  for  his 
debts,  when  he  expresslj'  declared,  that  it  should  not  be  so  subject, 
and  would  thus  set  up  a  new  will  in  place  of  that  which  it  affected  to 
interpret. 

The  intention  of  the  testator  ascertained,  the  only  question  is, 
whether  his  disposition  is  contrarj-  to  law.  A  man  may,  undoubtedly, 
so  dispose  of  his  land  as  to  secure  to  the  object  of  his  bountj-,  and  to 
him  exclusively,  the  annual  profits.  The  mode  in  which  he  accom- 
plishes such  a  purpose,  is  by  creating  a  trust  estate,  explicitly  desig- 
nating the  uses,  and  defining  the  powers  of  the  trustees.  All  this,  we 
think,  has  been  sufficiently  effected  in  the  case  under  consideration. 
Nor  is  such  a  provision  contrary  to  the  policy  of  the  law,  or  to  any  Act 
of  Assembly.  Creditors  cannot  complain,  because  they  are  bound  to 
know  the  foundation  upon  which  they  extend  their  credit.  The  Act  of 
Assembly,  cited  from  1  Smith's  Laws,  7,  does  not  apply,  the  land  in 
question  not  being  the  land  of  Sample  Taylor,  the  defendant.  He  has 
no  life  estate  in  it,  nor  anj*  interest  which  is  subject  to  be  sold  for  the 
payment  of  his  debts.  The  benefit  he  derives  under  the  will  of  his 
father,  is  merety  the  right  of  receiving  from  the  trustees,  the  rents 
and  profits  of  the  premises,  which  they  hold  under  the  deed  from  John 
Graham  and  wife ;  to  the  perception  of  those  rents  and  profits,  they  are 
in  the  first  place  entitled,  for  the  purpose  of  fulfilling  their  trust. 
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We  are  of  opinion,  tliat  the  judgment  of  the  Court  of  Common  Pleas, 
was  correct,  and  ought  to  be  affirmed. 
Tod,  J.,  dissented. 

Judgment  affirmed.^ 


TILLINGHAST  v.  BRADFORD. 

Supreme  Court  of  Rhode  Island.     1858. 

[Reported  5  H.  I.  205.] 

Demurrer  to  a  bill  in  equity,  filed  by  the  plaintiff  as  assignee,  under 
the  "  Poor  Debtor's  Act,"  of  Hezekiah  Sabin  the  younger,  against  him, 
and  against  Nicholas  H.  Bradford,  trustee  under  the  will  of  Hezekiah 
Sabin,  Sen.,  of  certain  real  estate  situated  in  Westminster  Street  in 
Providence,  held  by  said  Bradford  in  trust  for  the  benefit  of  said  Heze- 
kiah the  younger. 

The  bill,  in  substance,  set  forth  the  will  of  Hezekiah  Sabin,  Sen.,  of 
the  date  of  February  6, 1853,  and  his  subsequent  death  ;  and  it  appeared, 
that  in  and  bj'  said  will,  the  testator  devised  a  certain  undivided  share 
of  the  real  estate  in  question  to  Charles  F.  Tillinghast,  Esq.  —  whose 
successor  in  the  trust  Bradford  was  stated  to  be,  —  "  Jw  trunt,  to  hold 
the  same,  for  the  said  trustee  to  receive  the  rents  and  profits  thereof, 
and  after  paying  therefrom  all  the  taxes,  repairs,  insurance,  and  other 
charges  thereon,  to  paj-  to  my  said  son  Hezekiah  the  net  income  thereof 
during  his  natural  life,  for  his  own  use,  and  from  and  after  his  decease 
to  convey  the  said  portion  of  said  real  estate  according  to  the  provisions 
of  the  last  will  and  testament  of  the  said  Hezekiah  Sabin,  Jr.,  and  in 
default  of  such  will,  to  his  heirs  at  law  ;  "  and  that  after  creating  other 
trusts,  in  like  terms,  of  his  propertj-,  real  and  personal,  to  be  adminis- 
tered by  the  same  trustee  for  the  benefit  of  his  children,  male  and 
female,  including  said  Hezekiah,  Jr.,  the  testator,  in  the  10th  clause 
of  his  will,  declared  as  follows  :  "  Section  10th,  I  hereby  declare  it  to 
be  my  will,  that  the  paj-ment  of  the  rents,  income,  interest,  or  divi- 
dends, to  be  made  by  the  trustee  to  my  children  in  pursuance  of  the 
provisions  of  my  will,  shall  be  made  to  them  from  time  to  time,  as  the 
said  rents,  income,  interest,  or  dividends  accrue  or  may  be  received, 
and  not  in  the  way  of  anticipation,  nor  to  their  assigns,  and  that  such 
payments  shall  be  for  their  sole  and  separate  use."     The  bill  further 

J  "  The  fact  that  the  conveyance  was  made  to  assume  the  form  of  a  trust,  and  for 
the  special  purpose  of  keeping  John's  creditors  at  bay,  makes  nothing  against  its  valid- 
ity, so  far  as  the  latter  are  concerned,  for  neither  policy  nor  equity  prohibits  a  parent 
to  make  such  provision  for  the  maintenance  and  comfort  of  an  insolvent  child.  On  the 
contrary,  these  trusts  are  favored  and  sustained  by  the  law,  as  suggested  by  the  best 
feelings  of  our  nature,  and  doing  harm  to  no  one." — Per  Bell,  J.,  in  Eyrick  v. 
Hetriclc,  13  Pa.  488  (1850). 
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set  forth,  that  whilst  said  Hezekiah  Sabin,  Jr.,  was  entitled  as  aforesaid 
under  the  will  of  his  father  —  being  in  danger  of  being  committed  to 
jail  in  a  certain  execution  for  rent,  then  out  against  him  —  he  cited  his 
creditors  to  appear  to  show  cause  why  he  should  not  take  the  poor 
debtor's  oath ;  and,  as  the  condition  upon  which  he  was  entitled  to  be 
admitted  to  take  the  same,  on  the  24th  day  of  November,  1856,  execu- 
ted to  the  plaintiff  in  fee  an  assignment  of  "  all  my  (his)  estate,  both 
real  and  personal,  not  exempt  from  attachment  bj-  law ;  to  have  and  to 
hold  the  same  in  trust  for  the  benefit  of  all  my  creditors  in  proportion 
to  their  respective  demands." 

The  bill  prayed,  that  Bradford  might  be  decreed  to  pay  the  rents  and 
profits  of  the  trust  property,  as  the  same  might  accrue,  to  the  plaintiff, 
for  the  benefit  of  the  creditors  of  Hezekiah  Sabin  the  younger,  and  that 
the  plaintiff  might  be  decreed  to  be  entitled  to  receive  the  same  for 
such  purpose  ;  that  Bradford  might  be  enjoined  from  paying  over  such 
rents  and  profits  to  Hezekiah  Sabin  the  younger,  or  to  otheis,  and  for 
further  relief. 

C'urrey,  in  support  of  the  demurrer. 

Tillinghast  and  Bradley,  for  the  plaintiff. 

Ames,  C.  J.  The  demurrer  to  this  bill  is  attempted  to  be  supported, 
substantially,  upon  two  grounds :  First,  that  Hezekiah  Sabin,  Jr.,  had 
not  such  an  equitable  interest,  under  his  father's  will,  in  the  trust 
propert3'  in  question,  that  he  could  aliene  the  same  to  the  plaintiff  in 
trust  for  his  creditors ;  and,  second,  that  in  legal  intendment  he  did 
not,  by  the  assignment  executed  by  him  under  the  Poor  Debtor's  Act, 
aliene  the  same  to  the  plaintiff,  upon  such  trust. 

The  nature  of  the  debtor's  interest  in  the  trust  propertj',  under  his 
father's  will,  was  an  equitable  estate  for  life,  with  a  power  of  disposing 
of  the  remainder  in  fee  by  will ;  in  default  of  such  disposition,  such 
remainder  to  be  convej-ed  to  his  heirs  at  law  ;  there  being  also  a  clause 
in  the  will  against  anticipation  and  alienation  of  the  rents  and  profits 
during  the  debtor's  life.  It  is  quite  clear,  that  it  was  the  intention  of 
the  testator  to  make  an  alimentary  provision  for  his  son  during  life, 
which  should  give  him  all  the  advantages  of  an  estate  in  fee,  without 
the  legal  incidents  of  such  an  estate,  —  alienability,  unless  by  will,  "and 
subjectiveness  to  the  payment  of  the  son's  debts.  Such  restraints, 
however,  are  so  opposed  to  the  nature  of  property, — and,  so  far  as 
subjectiveness  to  debts  is  concerned,  to  the  honest  policy  of  the  law,  — 
as  to  be  totally  void,  unless,  indeed,  which  is  not  the  case  here,  in  the 
event  of  its  being  attempted  to  be  aliened,  or  seized  for  debts,  it  is 
given  over  by  the  testator  to  some  one  else.  This  has  been  the  settled 
doctrine  of  a  court  of  chancery,  at  least  since  Brandon  v.  Bobinson, 
18  Ves.  429  ;  and  in  application  to  such  a  case  as  this,  is  so  honest 
and  just,  that  we  would  not  change  it  if  we  could.  Certainlj',  no  man 
should  have  an  estate  to  live  on,  but  not  an  estate  to  pay  his  debts 
with.  Certainly,  property  available  for  the  purposes  of  pleasure  or 
profit,  should  be  also  amenable  to  the  demands  of  justice. 
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The  other  ground  of  demurrer  taken,  is  equallj-  without  support. 
The  difference  between  the  prescribed  terms  of  the  assignment  of  an 
insolvent  and  a  poor  debtor,  remarked  upon  by  the  counsel  for  the 
respondent,  is  verbal  merely  :  the  words  "  all  my  estate,  both  real  and 
personal,  not  exempt  from  attachment  by  law,"  prescribed  for  the  latter 
as  descriptive  of  the  subject  of  conveyance,  being  quite  ample  enough 
to  include  every  equitable  as  well  as  legal  interest  in  the  real  or  personal 
property  of  the  assigning  debtor.  The  property  excepted  from  the 
assignment  by  the  words  "exempt  from  attachment,"  is  clearly  that 
expressly  exempted  from  attachment  by  our  Statute  relating  to  that 
subject.  It  can  hardly  be  supposed  that  the  General  Assembly  intended 
that  a  man  should  be  admitted  to  the  poor  debtor's  oath,  whilst  rolling 
in  the  wealth  of  a  trust  estate,  applicable  by  law  to  the  payment  of  his 
debts. 

It  has  been  suggested,  that  if  the  points  taken  on  demurrer  be  decided 
against  the  respondents,  they  will  decline  to  answer  over,  and  will  sub- 
mit to  the  decree  asked ;  and  we  are  requested,  under  such  circum- 
stances, by  the  respondent,  Bradford,  to  allow  him  his  costs  and 
necessary  expenses  of  defence  out  of  the  trust  fund.  As  this  is  the 
iirst  time  that  this  question  has  come  before  the  court,  and  the  trustee 
has  taken  the  speediest  mode  of  bringing  the  question  of  his  duty, 
under  the  circumstances,  to  a  decision,  we  think  it  but  reasonable,  that 
submitting  now  to  the  decree  asked  by  the  plaintiff,  he  should  be  made 
whole  out  of  the  trust  fund  for  his  costs,  and  for  necessary  expenses  in 
endeavoring  to  keep  it  applied  according  to  the  will  of  his  testator. 

Demurrer  overruled. 


NICHOLS  V.   EATON. 

Supreme  Court  of  the  United  States.     1875. 

[Seported  91  U.  S.  716.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Rhode  Island. 

The  controversy  in  this  case  arises  on  the  construction  and  legal 
effect  of  certain  clauses  in  the  will  of  Mrs.  Sarah  B.  Eaton.  At  the 
time  of  her  death,  and  at  the  date  of  her  will,  she  had  three  sons  and 
a,  daughter ;  being  herself  a  widow,  and  possessed  of  large  means  of 
her  own.  By  her  will,  she  devised  her  estate,  real  and  personal,  to 
tliree  trustees,  upon  trusts  to  pay  the  rents,  profits,  dividends,  interest, 
and  income  of  the  trust-property  to  her  four  children  equally,  for  and 
during  their  natural  lives,  and,  after  their  decease,  in  trust  for  such 
of  their  children  as  shall  attain  the  age  of  twenty-one,  or  shall  die 
under  that  age  having  lawful  issue  living ;  subject  to  the  condition,  that 
if  any  of  her  children  should  die  without  leaving  any  child  who  should 
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survive  the  testatrix  and  attain  tiie  age  of  twenty-one  j'ears,  or  die 
under  that  age  leaving  lawful  issue  living  at  his  or  her  decease,  then, 
as  to  the  share  or  respective  shares,  as  well  original  as  accruing,  of 
such  child  or  children  respectivelj',  upon  the  trusts  declared  in  said  will 
concerning  the  other  share  or  respective  shares.  The  will  also  con- 
tained a  provision,  that  if  her  said  sons  respectively  should  alienate  or 
dispose  of  the  income  to  which  they  were  entitled  under  the  trusts  of 
the  will,  or  if,  b}'  reason  of  bankruptcy  or  insolvenc3',  or  an_v  other 
means  whatsoever,  said  income  could  no  longer  be  personally  enjoyed 
by  them  respectively,  but  the  same  would  become  vested  in  or  payable 
to  some  other  person,  then  the  trust  expressed  in  said  will  concerning 
so  much  thereof  as  would  so  vest  should  immediately  cease  and  de- 
termine. In  that  case,  during  the  residue  of  the  life  of  such  son,  that 
part  of  the  income  of  tlie  trust-fund  was  to  be  paid  to  the  wife  and 
children,  or  wife  or  child,  as  the  case  might  be,  of  such  son ;  and,  in 
default  of  any  objects  of  the  last-mentioned  trust,  the  income  was  to 
accumulate  in  augmentation  of  the  principal  fund. 

There  is  another  proviso,  which,  as  it  is  the  main  ground  of  the 
present  litigation,  is  here  given  verbatim,  as  follows :  — 

"Provided  also,  that  in  case  at  any  future  period  circumstances 
should  exist,  which,  in  the  opinion  of  my  said  trustees,  shall  justify 
or  render  expedient  the  placing  at  the  disposal  of  my  said  children 
respectively  anj-  portion  of  my  said  real  and  personal  estate,  then  it 
jihall  be  lawful  for  mj-  said  trustees,  in  their  discretion,  but  without  its 
being  in'  any  manner  obligatory  upon  them,  to  transfer  absolutely  to 
my  said  children  respectively,  for  his  or  her  own  proper  use  and  benefit, 
any  portion  not  exceeding  one-half  of  the  trust-fund  from  whence  his 
or  her  share  of  the  income  under  the  preceding  trusts  shall  arise ;  and, 
immediately'  upon  such  transfer  being  made,  the  trusts  hereinbefore 
declared  concerning  so  much  of  the  trust-fund  as  shall  be  so  transferred 
shall  absolutely  cease  and  determine ;  and  in  case  after  the  cessation 
of  said  income  as  to  mj'  said  sons  respectivelj-,  otherwise  than  by  death, 
as  hereinbefore  provided  for,  it  shall  be  lawful  for  my  said  trustees,  in 
their  discretion,  but  without  its  being  obligatory  upon  them,  to  paj'  to 
or  apply  for  the  use  of  my  said  sons  respective}}-,  or  for  the  use  of  such 
of  my  said  sous  and  his  wife  and  family,  so  much  and  such  part  of  the 
income  to  which  mj  said  sons  respectively'  would  have  been  entitled 
under  the  preceding  trusts  in  case  the  forfeiture  hereinbefore  provided 
for  had  not  happened." 

The  daughter  died  soon  after  the  mother,  without  issue,  and  unmar- 
ried. Amasa  M.  Eaton,  one  of  the  sons  of  the  testatrix,  failed  in 
business,  and  made  a  general  assignment  of  all  his  property  to  Charles 
A.  Nichols  for  the  benefit  of  his  creditors,  in  March,  1867  ;  and  in  De- 
cember, 1868,  was,  on  his  own  petition,  declared  a  bankrupt,  and  said 
Nichols  was  duly  appointed  his  assignee  in  bankruptcy.  Said  Amasa 
was  then,  and  during  the  pendency  of  this  suit,  unmarried,  and  without 
children.    He,  William  M.  Bailey,  and  George  B.  Ruggles  (a  son  of 


SECT.  II.]  NICHOLS  V.   EATON.  173 

testatrix  by  a  former  husband),  were  the  executors  aud  trustees  of 
the  will. 

It  will  be  seen  at  once,  that  whether  regard  be  had  to  the  assignment 
before  bankruptcy,  or  to  the  effect  of  the  adjudication  of  bankruptcy, 
and  the  appointment  of  Nichols  as  assignee  in  that  proceeding,  one  of 
the  conditions  had  occurred  on  which  the  will  of  Mrs.  Eaton  had  de- 
clared that  the  devise  of  a  part  of  the  income  of  the  trust  estates  to 
Amasa  M.  Eaton  should  cease  and  determine ;  and,  as  he  had  no  wife 
or  children  in  whom  it  could  vest,  it  became,  by  the  alternative  pro- 
vision of  the  will,  a  fund  to  accumulate  until  his  death,  or  until  he 
should  have  a  wife  or  child  who  could  take  under  the  trust. 

But  Nichols,  the  assignee,  construing  the  whole  of  the  will  together, 
and  especially  the  proviso  above  given  verbatim,  to  disclose  a  purpose, 
under  cover  of  a  discretionary  power,  to  secure  to  her  son  the  right  to 
receive  to  his  own  use  the  share  of  the  income  to  which  he  was  entitled 
before  the  bankruptcj',  in  the  same  manner  afterwards  as  if  that  event 
had  not  occurred,  brought  this  bill  against  the  said  executors  and 
trustees  to  subject  that  income  to  administration  by  him  as  assignee  in 
bankruptcy  for  the  benefit  of  the  creditors. 

Upon  a  final  hearing  the  Circuit  Court  dismissed  the  bill,  and  Nichols 
appealed  to  this  court. 

Mr.  Horatio  Rogers  and  Mr.  0.  S.  Bradley,  for  the  appellant. 

Mr.  Abraham  Payne  and  Mr.  Samuel  Currey,  for  the  appellees. 

Mr.  Justice  Miller,  after  stating  the  case,  delivered  the  opinion  of 
the  court. 

The  claim  of  the  assignee  is  founded  on  the  proposition,  ably  pre- 
sented here  by  counsel,  that  a  will  which  expresses  a  purpose  to  vest 
in  a  devisee  either  personal  property,  or  the  income  of  personal  or  real 
propertj-,  and  secure  to  him  its  enjoyment  free  from  liability  for  his 
debts,  is  void  on  grounds  of  public  policy,  as  being  in  fraud  of  the 
rights  of  creditors ;  or  as  expressed  by  Lord  Eldon  in  Brandon  v. 
Jiobi?ison,  18  Ves.  433,  "  If  property  is  given  to  a  man  for  his  life, 
the  donor  cannot  take  away  the  incidents  of  a  life-estate." 

There  are  two  propositions  to  be  considered  as  arising  on  the  face  of 
this  will,  as  applicable  to  the  facts  stated :  1 .  Does  the  true  construc- 
tion of  the  will  bring  it  within  that  class  of  cases,  the  provisions  of 
which  on  this  point  are  void  under  the  principle  above  stated?  and  2. 
If  so,  is  that  principle  to  be  the  guide  of  a  courj;  of  the  United  States 
sitting  in  chancery  ? 

Taking  for  our  guide  the  cases  decided  in  the  English  courts,  the  doc- 
trine of  the  case  of  Brandon  v.  Robinson  seems  to  be  pretty  well 
established.  It  is  equally  well  settled  that  a  devise  of  the  income  of 
propert}',  to  cease  on  the  insolvency  or  bankruptcy  of  the  devisee,  is 
good,  and  that  the  limitation  is  valid.  Demmill  v.  Bedford,  3  Ves.  149  ; 
Brandon  v.  Robinson,  18  Id.  429 ;  Bochford  v.  Hackman,  9  Hare ; 
Lewin  on  Trusts,  80,  ch.  vii.,  sect.  2;  Tillinghast  v.  Bradford,  5 
R.  I.  205. 
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If  there  had  been  no  further  provision  in  regard  to  the  matter  in  this 
will  than  that  on  the  bankruptcy  or  insolvenc3-  of  the  devisee,  the  trust 
as  to  him  should  cease  and  determine ;  or  if  there  had  been  a  simple 
provision,  that,  in  such  event,  that  part  of  the  income  of  the  estate 
should  go  to  some  specified  person  other  than  the  bankrupt,  there 
would  be  no  difficulty  in  the  case.  But  the  first  trust  declared  after 
the  bankruptcy  for  this  part  of  the  income  is  in  favor  of  the  wife,  child, 
or  children  of  such  bankrupt,  and  in  such  manner  as  said  trustees  in 
their  discretion  shall  think  proper.  If  the  bankrupt  devisee  had  a  wife 
or  child  living  to  take  under  this  branch  of  the  will,  there  does  not 
seem  to  be  any  doubt  that  there  would  be  nothing  left  which  could  go 
to  his  assignee  in  bankruptcy'.  The  cases  on  this  point  are  Well  con- 
sidered in  Lewin  on  Trusts,  above  cited ;  and  the  doctrine  may  be 
stated,  that  a  direction  that  the  trust  to  the  first  taker  shall  cease  on 
his  bankruptcy,  and  shall  then  go  to  his  wife  or  children,  is  valid,  and 
the  entire  interest  passes  to  them  ;  but  that  if  the  devise  be  to  him  and 
his  wife  or  children,  or  if  he  is  in  any  waj'  to  receive  a  vested  interest, 
that  interest,  whatever  it  may  be,  may  be  separated  from  those  of  his 
wife  or  children,  and  be  paid  over  to  his  assignee.  J'affe  v.  Way, 
3  Beav.  20 ;  Perry  v.  Roberts,  1  Myl.  &  K.  4 ;  Hippon  v.  Norton, 
2  Beav.  63  ;  Lord  v.  Bunn,  2  You.  &  Coll.  Ch.  98.  Where,  however, 
the  devise  over  is  for  the  support  of  the  bankrupt  and  his  family,  in 
such  manner  as  the  trustees  may  think  proper,  the  weight  of  authority 
in  England  seems  to  be  against  the  proposition  that  anything  is  left  to 
which  the  assignee  can  assert  a  valid  claim.  Twopeny  v.  Peyton,  10 
Sim.  487  ;   Go'dden  v.  Crowhurst,  Id.  642. 

In  the  case  before  us,  the  trustees  are  authorized,  in  the  event  of  the 
bankruptcy  of  one  of  the  sons  of  testatrix  without  wife  or  children 
(which  is  the  condition  of  the  trust  as  to  Amasa  M.  Eaton),  to  loan 
and  reinvest  that  portion  of  the  income  of  the  estate  in  augmentation 
of  the  principal  sum  or  capital  of  the  estate  until  his  decease,  or  until 
he  shall  have  wife  or  children  capable  of  receiving  the  trust  of  the  tes- 
tatrix forfeited  by  him. 

There  does  not  seem,  thus  far,  anj-  intention  to  secure  or  revest  in 
the  bankrupt  an^'  interest  in  the  devise  which  he  had  forfeited ;  and 
there  can  be  no  doubt,  that,  but  for  the  subsequent  clauses  of  the  will, 
there  would  be  nothing  in  which  the  assignee  could  claim  an  interest. 
But  there  are  the  provisions,  that  the  trustees  may,  at  their  discretion, 
transfer  at  any  time  to  either  of  the  devisees  the  half  or  any  less  pro- 
portion of  the  share  of  the  fund  itself  which  said  devisee  would  be  en- 
titled to  if  the  whole  fund  were  to  be  equallj'  distributed  ;  and  the  fur- 
ther provision,  that,  after  the  cesser  of  income  provided  for  in  case  of 
bankruptcy  or  other  cause,  it  shall  be  lawful,  but  not  obligator}'  on  her 
said  trustees,  to  pay  to  said  bankrupt  or  insolvent  son,  or  to  apply  for 
the  use  of  his  family',  such  and  so  much  of  said  income  as  said  son 
would  have  been  entitled  to  in  case  the  forfeiture  had  not  happened. 

It  is  strongly  argued  that  these  provisions  are  designed  to  evade  the 
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policy  of  the  law  already  mentioned  ;  that  the  discretion  vested  in  the 
trustees  is  equivalent  to  a  direction,  and  that  it  was  well  known  it  would 
be  exercised  in  favor  of  the  banlfrupt. 

The  two  cases  of  Twopeny  v.  Peyton  and  Godden  v.  Crowhurst, 
above  cited  from  10  iSim.,  seem  to  be  in  conflict  with  this  doctrine; 
while  the  cases  cited  in  appellant's  brief  go  no  farther  than  to  hold, 
that  when  there  is  a  right  to  support  or  maintenance  in  the  bankrupt, 
or  the  bankrupt  and  his  family,  a  right  which  he  could  .enforce,  then 
such  interest,  if  it  can  be  ascertained,  goes  to  the  assignee. 

No  case  is  cited,  none  is  known  to  us,  which  goes  so  far  as  to  hold 
that  an  absolute  discretion  in  the  trustee —  a  discretion  which,  by  the 
express  language  of  the  will,  he  is  under  no  obligation  to  exercise  in 
favor  of  the  bankrupt  —  confers  such  an  interest  on  the  latter,  that  he 
or  his  assignee  in  bankruptcy  can  successfully  assert  it  in  a  court  of 
equity  or  any  other  court. 

As  a  proposition,  then,  unsupported  by  any  adjudged  case,  it  does 
not  commend  itself  to  our  judgment  on  principle.  Conceding  to  its 
fullest  extent  the  doctrine  of  the  English  courts,  their  decisions  are  all 
founded  on  the  proposition,  that  there  is  somewhere  in  the  instrument 
which  creates  the  trust  a  substantial  right,  a  right  which  the  appropriate 
court  would  enforce,  left  in  the  bankrupt  after  his  insolvencj',  and  after 
the  cesser  of  the  original  and  more  absolute  interest  conferred  by  the 
earlier  clauses  of  the  will.  This  constitutes  the  dividing-line  in  the 
cases  which  are  apparently  in  conflict.  Applying  this  test  to  the  will 
before  us,  it  falls  short,  in  our  opinion,  of  conferring  anj'  such  right  on 
the  bankrupt.  Neither  of  the  clauses  of  the  provisos  contain  anything 
more  than  a  grant  to  the  trustees  of  the  purest  discretion  to  exercise 
their  power  in  favor  of  testatrix's  sons.  It  would  be  a  sufficient  answer 
to  anj'  attempt  on  the  part  of  the  son  in  anj-  court  to  enforce  the  ex- 
ercise of  that  discretion  in  his  favor,  that  the  testatrix  has  in  express 
terms  said  that  such  exercise  of  this  discretion  is  not  "in  any  manner 
obligatory  upon  them," —  words  repeated  in  both  these  clauses.  To  com- 
pel them  to  pay  any  of  this  income  to  a  son  after  bankruptcjs  or  to  his 
assignee,  is  to  make  a  will  for  the  testatrix  which  she  never  made  ;  and 
to  do  it  by  a  decree  of  a  court  is  to  substitute  the  discretion  of  the 
chancellor  for  the  discretion  of  the  trustees,  in  whom  alone  she  i-eposed 
it.  When  trustees  are  in  existence,  and  capable  of  acting,  a  court  of 
equitj'  will  not  interfere  to  control  them  in  the  exercise  of  a  discretion 
vested  in  them  by  the  instrument  under  which  they  act.  Hill  on  Trus- 
tees, 486 ;  Lewin  on  Trusts,  538 ;  Boss  v.  Goodsall,  1  Younge  & 
Collier,  617;  Maddison  v.  Andrew,  1  Ves.  Sr.  60.  And  certainly 
thej'  would  not  do  so  In  violation  of  the  wishes  of  the  testator. 

But,  while  we  have  thus  attempted  to  show  that  Mrs.  Eaton's  will  is 
valid  in  all  its  parts  upon  the  extremest  doctrine  of  the  Englisli  Chan- 
cery Court,  we  do  not  wish  to  have  it  understood  that  we  accept  the 
limitations  which  that  court  has  placed  upon  the  power  of  testamentary 
disposition  of  property  by  its  owner.    We  do  not  see,  as  implied  in  the 
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remark  of  Lord  Eldon,  that  the  power  of  alienation  is  a  necessary  in- 
tident  to  a  life-estate  in  real  property,  or  that  the  rents  and  profits  of 
teal  property  and  the  interest  and  dividends  of  personal  property  may 
not  be  enjoyed  by  an  individual  without  liability  for  his  debts  being 
attached  as  a  necessary  incident  to  such  enjoyment.  This  doctrine  is 
one  which  the  English  Chancery  Court  has  engrafted  upon  the  common 
(aw  for  the  benefit  of  creditors,  and  is  comparatively  of  modern  origin. 
We  concede  that  there  are  limitations  which  public  policy  or  geneial 
Statutes  impose  upon  all  dispositions  of  property,  such  as  those  de- 
signed to  prevent  perpetuities  and  accumulations  of  real  estate  in  cor- 
porations and  ecclesiastical  bodies.  We  also  admit  that  there  is  a  just 
und  sound  policy  peculiarly  appropriate  to  the  jurisdiction  of  courts  of 
equity  to  protect  creditors  against  frauds  upon  their  rights,  whether 
they  be  actual  or  constructive  frauds.  But  the  doctrine,  that  the  owner 
of  property,  in  the  free  exercise  of  his  will  in  disposing  of  it,  cannot 
so  dispose  of  it,  but  that  the  object  of  his  bounty,  who  parts  with 
nothing  in  return,  must  hold  it  subject  to  the  debts  due  his  creditors, 
though  that  may  soon  deprive  him  of  all  the  benefits  sought  to  be  con- 
ferred by  the  testator's  affection  or  generositj',  is  one  which  we  are  not 
prepared  to  announce  as  the  doctrine  of  this  court. 

If  the  doctrine  is  to  be  sustained  at  all,  it  must  rest  exclusively'  on. 
the  rights  of  creditors.  Whatever  may  be  the  extent  of  those  rights 
in  England,  the  polic}'  of  the  States  of  this  Union,  as  expressed  both 
by  their  Statutes  and  the  decisions  of  their  courts,  has  not  been  carried 
so  far  in  that  direction. 

It  is  believed  that  every  State  in  the  Union  has  passed  Statutes  by 
which  a  part  of  the  property  of  the  debtor  is  exempt  from  seizure  on 
execution  or  other  process  of  the  courts  ;  in  short,  is  not  b}'  law  liable 
to  the  payment  of  his  debts.  This  exemption  vanes  in  its  extent  and 
nature  in  the  different  States.  In  some  it  extends  onlj-  to  the  merest, 
implements  of  household  necessitj- ;  in  others  it  includes  the  librarj-  of 
the  professional  man,  however  extensive,  and  the  tools  of  the  mechanic  ;. 
and  in  manj-  it  embraces  the  homestead  in.  which  the  family  resides. 
This  has  come  to  be  considered  in  this  countr}-  as  a  wise,  as  it  certainly- 
may  be  called  a  settled,  policy  in  all  the  States.  To  property-  so  ex- 
empted the  creditor  has  no  right  to  look,  and  does  not  look,  as  a  means 
of  payment  when  his  debt  is  created  ;  and  while  this  court  has  steadily 
held,  under  the  constitutional  provision  against  impairing  the  obliga- 
tions of  contracts  by  State  laws,  that  such  exemption  laws,  when  first 
enacted,  were  invalid  as  to  debts  then  in  existence,  it  has  always  held, 
that,  as  to  contracts  made  thereafter,  the  exemptions  were  valid. 

This  distinction  is  well  founded  in  the  sound  and  unanswerable 
reason,  that  the  creditor  is  neither  defrauded,  nor  injured  bj'  the  ap- 
plication of  the  law  to  his  case,  as  he  knows,  when  he  parts  with  the 
consideration  of  his  debt,  that  the  property-  so  exempt  can  never  be 
made  liable  to  its  payment.  Nothing  is  withdrawn  from  this  liability 
which  was  ever  subject  to  it,  or  to  which  he  had  a  right  to  look  for  its^ 
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discliarge  in  payment.  The  analogj-  of  this  principle  to  the  devise  of 
the  income  from  real  and  personal  property  for  life  seems  perfect.  In 
this  country,  all  wills  or  other  instruments  creating  such  trust-estates 
are  recorded  in  public  offices,  where  they  may  be  inspected  by  every 
one  ;  and  the  law  in  such  cases  imputes  notice  to  all  persons  concerned 
of  all  the  facts  which  they  might  know  by  the  inspection.  When, 
therefore,  it  appears  bj-  the  record  of  a  will  that  the  devisee  holds  this 
life-estate  or  income,  dividends,  or  rents  of  real  or  personal  property, 
paj'able  to  him  alone,  to  the  exclusion  of  the  alienee  or  creditor,  the 
latter  knows,  that,  in  creating  a  debt  with  such  person,  he  has  no  right 
to  look  to  that  income  as  a  means  of  discharging  it.  He  is  neither 
misled  nor  defrauded  when  the  object  of  the  testator  is  carried  out  by 
excluding  him  from  any  benefit  of  such  a  devise. 

Nor  do  we  see  any  reason,  in  the  recognized  nature  and  tenure  of 
property  and  its  transfer  by  will,  why  a  testator  who  gives,  who  gives 
without  anj-  pecuniary  return,  who  gets  nothing  of  propert}-  value  from 
the  donee,  may  not  attach  to  that  gift  the  incident  of  continued  use,  of 
uninterrupted  benefit  of  the  gift,  during  the  life  of  the  donee.  Why  a 
parent,  or  one  who  loves  another,  and  wishes  to  use  his  own  property 
in  securing  the  object  of  his  affection,  as  far  as  propeitj-  can  do  it, 
from  the  ills  of  life,  the  vicissitudes  of  fortune,  and  even  his  own  im- 
providence, or  incapacity  for  self-protection,  should  not  be  permitted  to 
do  so,  is  not  readily  perceived. 

These  views  are  well  supported  by  adjudged  cases  in  the  State  courts 
of  the  highest  character. 

In  the  case  of  Fisher  v.  Taylor,  2  Rawle,  33,  a  testator  had  directed 
his  executors  to  purchase  a  tract  of  land,  and  take  the  title  in  their 
name  in  trust  for  his  son,  who  was  to  have  the  rents,  issues,  and  profits 
of  it  during  his  life,  free  from  liability  for  any  debts  then  or  thereafter 
contracted  by  him.  The  Supreme  Court  of  Pennsj'lvania  held  that  this 
life-estate  was  not  liable  to  execution  for  the  debts  of  the  son.  "  A 
man,"  saj-s  the  court,  "  ma}'  undoubtedly  dispose  of  his  land  so  as  to 
secure  to  the  object  of  his  bounty,  and  to  him  exclusivelj',  the  annual 
profits.  The  mode  in  which  he  accomplishes  such  a  purpose  is  by  cre- 
ating a  trust  estate,  explicitly  designating  the  uses  and  defining  the 
powers  of  the  trustees.  .  .  .  Nor  is  such  a  provision  contrary-  to  the 
policy  of  the  law  or  to  an}'  Act  of  Assembly.  Creditors  cannot  com- 
plain, because  thej'  are  bound  to  know  the  foundation  on  which  they 
extend  their  credit." 

In  the  subsequent  case  of  Holdship  v.  Patterson,  7  Watts,  547, 
where  the  friends  of  a  man  made  contributions  by  a  written  agreement 
to  the  support  of  himself  and  family,  the  court  held  that  the  instal- 
ments which  the}'  had  promised  to  pay  could  not  be  diverted  by  his 
creditors  to  the  payment  of  his  debts ;  and  Gibson,  C.  J.,  remarks, 
that  "the  fruit  of  their  bounty  could  not  have  been  turned  from  its 
object  by  the  defendant's  creditors,  had  it  been  applicable  hj  the  terms 
of  the  trust  to  his  personal  maintenance  ;  for  a  benefactor  may  certainly 
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provide  for  the  maintenance  of  a  friend,  without  exposing  his  bounty 
to  the  debts  or  imprudence  of  the  beneficiary." 

In  the  same  court,  as  late  as  1864,  it  was  held  that  a  devise  to  a  son 
of  the  rents  and  profits  of  an  estate  during  his  natural  life,  without 
being  subject  to  his  debts  and  liabilities,  is  a  valid  trust ;  and,  the 
estate  being  vested  in  trustees,  the  son  could  not  alienate.  /Shank- 
land's  Appeal,  47  Penn.  St.  113. 

The  same  proposition  is  either  expressly  or  impliedly  asserted  by  that 
court  in  the  cases  of  Ashhurst  v.  Given,  5  W.  &  S.  323 ;  JBroion  v. 
Williamson,  36  Penn.  St.  338  ;  Still  v.  Spear,  45  Id.  168. 

In  the  case  of  Leavitt  v.  Bierne,  21  Conn.,  Waite  J.,  in  delivering 
Ihe  opinion  of  the  court,  saj's,  "  We  think  it  in  the  power  of  a  parent 
to  place  property  in  the  hands  of  trustees  for  the  benefit  of  a  son 
and  his  wife  and  children,  with  full  power  in  them  to  manage  and  apply 
it  at  their  discretion,  without  anj-  power  in  the  son  to  interfere  in  that 
management,  or  in  the  disposition  of  it  until  it  has  actually'  been  paid 
over  to  him  by  the  trustees ; "  and  he  proceeds  to  argue  in  favor  of  the 
existence  of  this  power,  from  the  vicious  habits  or  intemperate  char- 
acter of  the  son,  and  the  right  of  the  father  to  provide  against  these 
misfortunes. 

In  the  case  of  Nickell  et  al.  v.  Handly  et  al.,  10  Gratt.  336,  the 
court  thus  expresses  its  view  on  the  general  question,  though  not,  per- 
haps, strictly  necessarj'  to  the  judgment  in  that  case  :  "  There  is  nothing 
in  the  nature  or  law  of  property  which  would  prevent  the  testatrix, 
when  about  to  die,  from  appropriating  her  property  to  the  support  of 
her  poor  and  helpless  relatives,  according  to  the  different  conditions  and 
wants  of  such  relatives ;  nothing  to  prevent  her  from  charging  her 
propertj-  with  the  expense  of  food,  raiment,  and  shelter  for  such  rela- 
tives. There  is  nothing  in  law  or  reason  which  should  prevent  her  from 
appointing  an  aigent  or  trustee  to  administer  her  bounty." 

In  the  case  of  Pope's  Executors  v.  Elliott  dt  Co.,  8  Ben.  Monr.  56, 
the  testator  had  directed  his  executors  to  pay  for  the  support  of  Robert 
Pope  the  sum  of  f25  per  month.  Robert  Pope  having  been  in  the 
Rocky  Mountains  until  the  sum  of  $225  of  these  monthly  payments 
had  accumulated  in  the  hands  of  the  executors,  his  creditors  filed  a  bill 
in  chancery,  accompanied  b}'  an  attachment,  to  subject  this  fund  to  the 
payment  of  their  debt. 

The  Court  of  Appeals  of  Kentucky  say  that  it  was  the  manifest 
intent  of  the  testator  to  secure  to  Robert  the  means  of  support  during 
his  life  to  the  extent  of  $25  per  month,  or  $300  per  year ;  and  that 
this  intent  cannot  be  thwarted,  either  by  Robert  himself  by  assignment 
or  alienation,  or  bj*  his  creditors  seizing  it  for  his  debts,  unless  the 
provision  is  contrary  to  law  or  public  policy.  After  an  examination 
of  tlie  Statutes  of  Kentucky  and  the  general  principles  of  equity  juris- 
prudence on  this  subject,  they  hold  that  neither  of  these  are  invaded 
by  the  provision  of  the  will. 
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The  last  case  we  shall  refer  to  specially  is  that  of  Campbell  v.  Foster, 
35  N.  Y.  Court  of  Appeals,  361. 

In  that  case  it  is  held,  after  elaborate  consideration,  that  the  interest 
of  a  benefieiar}-  in  a  trust-fund,  created  by  a  person  other  than  the 
debtor,  cannot  be  reached  bj'  a  creditor's  bill ;  and,  while  the  argument 
is  largely  based  upon  the  special  provision  of  the  Statute  regulating  the 
jurisdiction  of  the  court  in  that  class  of  cases,  the  result  is  placed  with 
equal  force  of  argument  on  the  general  doctrines  of  the  Court  of 
Chancer3-,  and  the  right  of  the  ow^ner  of  propertj'  to  give  it  such  direc- 
tion as  he  may  choose  without  its  being  subject  to  the  debts  of  those 
upon  whom  he  intends  to  confer  his  bounty. 

AVe  are  not  called  upon  in  this  connection  to  say  how  far  we  would 
feel  bound,  in  a  case  originating  in  a  State  where  the  doctrine  of  the 
Englisli  courts  had  been  adopted  so  as  to  become  a  rule  of  pi'opertj',  if 
such  a  proposition  could  be  predicated  of  a  rule  like  this.  Nor  has  the 
time  which  the  pressure  of  business  in  this  court  authorizes  us  to 
devote  to  this  case  permitted  any  further  examination  into  the  de- 
cisions of  the  State  courts.  We  have  indicated  our  views  in  this 
matter  rather  to  forestall  the  inference,  that  we  recognize  the  doctrine 
relied  on  by  appellants,  and  not  much  controverted  by  opposing  counsel, 
than  because  we  have  felt  it  necessary  to  decide  it,  though  the  judg- 
ment of  the  court  may  rest  equally  well  on  either  of  the  propositions 
which  we  have  discussed.  We  think  the  decree  of  the  court  below  may 
be  satisfactoril}'  affirmed  on  both  of  them. 

Other  objections  have  been  urged  by  counsel ;  such  as  that  the  bank- 
rupt is  himself  one  of  the  trustees  of  the  will,  and  will  exercise  his 
discretion  favorably-  to  himself.  But  there  are  two  other  trustees,  and 
it  requires  their  joint  action  to  confer  on  him  the  benefits  of  this  trust. 
It  is  said  that  one  of  them  is  mentally  incompetent  to  act ;  but  this  is 
not  established  by  the  testimony.  It  is  said  also  that,  since  his  bank- 
ruptcy, the  defendant,  Amasa,  has  actuallj'  received  $25,000  of  this 
fund ;  and  that  should  go  to  the  assignee,  as  it  shows  conclusivelj-  that 
the  objections  to  the  validity  of  the  will  were  well  founded. 

But  the  conclusive  answer  to  all  these  objections  is,  that,  by  the  will 
of  decedent,  —  a  will  which,  as  we  have  shown,  she  had  a  lawful  right 
to  make,  —  the  insolvency  of  her  son  terminated  all  his  legal  vested 
right  in  her  estate,  and  left  nothing  in  him  which  could  go  to  his  cred- 
itors, or  to  his  assignees  in  bankruptcy,  or  to  his  prior  assignee ;  and 
that  what  maj'  have  come  to  him  after  his  bankruptcy  through  the  vol- 
untarj'  action  of  the  trustees,  under  the  terms  of  the  discretion  reposed 
in  them,  is  his  lawfully,  and  cannot  now  be  subjected  to  the  control  of 
his  assignee. 

Decree  affirmed.'- 

'  "  It  is  a  settled  rale  of  law,  that  the  beneficial  interest  of  the  cestui  que  trust, 
whatever  it  may  be,  is  liable  for  the  payment  of  his  debts.  It  cannot  be  so  fenced 
about  by  inhibitions  and  restrictions  as  to  secure  to  it  the  inconsistent  characteristics 
of  right  and  enjoyment  to  the  beneficiary  and  immunity  from  his  creditors.     A  condi- 
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Supreme  Coukt  of  Pennsylvania.     1879. 
[Bepmied  88  Pa.  276.] 

May  8th,  1878.  Before  Agnew,  C.  J.,  Mercur,  Gordon,  Paxson, 
Woodward  and  Teunkey,  J  J.     Sharswood,  J.,  absent. 

Appeal  from  the  Orphans'  Court  of  Philadelphia  County :  Of  January 
Term  1878,  No.  91.     Certified  from  the  Eastern  District. 

Appeal  of  Mary  B.  Overman  from  the  decree  of  the  court  dismissing 
her  exceptions  to  the  report  of  the  auditor  to  whom  was  referred  the 
accounts  of  the  surviving  executors  of  William  Richardson,  deceased. 

William  Richardson  died  in  1866,  leaving  a  will,  of  which  the 
following  are  the  material  clauses  :  — 

Item  Ninth.  —  The  said  income  so  directed  to  be  paid  by  my  said 
executors  shall  be  paid  to  my  said  children  and  grandchild,  in  such  way 
and  manner  that  the  same  shall  be  free  from  the  control,  contracts, 
debts,  liabilities  or  engagements  of  either  or  any  of  my  said  children  or 
grandchild,  or  the  debts,  liabilities  or  engagements  of  either  of  the 
husbands  of  my  said  daughters. 

Item  Tenth.  —  It  is  my  will,  and  I  do  hereby  direct,  that  mj'  execu- 
tors hereinafter  named,  and  the  trustees  of  any  portion  of  my  estate, 
shall  not  be  personally  liable  or  responsible  for  anj-  moneys  except 
such  as  shall  be  actuallj'  received  by  them  individuall}' ;  nor  shall  either 
of  them  be  responsible  or  liable  for  the  acts  of  their  co-executors  or 
co-trustees  to  which  the}-  do  not  consent,  but  each  of  them  liable  for 
their  own  individual  acts  and  deeds,  and  for  such  monej-s  as  shall  come 
into  their  hands. 

The  eleventh  clause  of  the  will  authorized  the  executors  to  make  par- 
tition of  lands  in  Schuj'lkill  and  other  counties ;  to  purchase  the 
moieties  or  interests  of  co-tenants,  and  to  raise  the  means  of  purchase 
bj'  mortgage  or  otherwise  on  the  lands ;  and,  if  deemed  expedient 
in  their  opinion,  to  create  a  joint-stock  company  to  manage  the  lands  ; 
or,  "  in  anj-  wa}-  or  manner  to  take  action  with  regard  to  them  "  which 
they  should  "  deem  to  be  manifestly  to  the  interest  of  the  estate." 

Of  the  five  appointed,  the  three  surviving  and  acting  executors,  being 
George  J.  Richardson,  a  son  of  the  testator,  and  one  of  the  annuitants 
under  the  will,  and  two  sons-in-law,  filed  several  accounts,  all  of  which 
were  referred  to  Charles  Gilpin,  Esq.,  as  auditor.     After  a  protracted 

tion  prenedent  that  the  provision  shall  not  vest  until  his  debts  are  paid,  and  a  condition 
subsequent  that  it  shall  be  divested  and  forfeited  by  his  insolvency,  with  a  limitation 
over  to  another  person,  are  valid,  and  the  law  will  give  them  full  effect.  Beyond  this, 
protection  from  the  claims  of  creditors  is  not  allowed  to  go."  —  Per  Swayne,  J.,  in 
Nichols  V.  Levy,  5  Wall  433,  441  (1866). 
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series  of  meanings,  the  auditor  found,  in  an  amended  report,  that  the 
executors  had  unlawfully-  loaned  to  the  firm  of  Lucas  &  Co.  the  sum  of 
$271,759.40,  which,  owing  to  the  insolvency  of  that  firm,  was  totally 
lost :  that  such  books  of  accounts  as  had  been  kept,  were  claimed  to 
have  been  lost  or  mislaid ;  that  further  difficulty  was  offered  to  the 
investigation  bj'  the  prolonged  absence  of  George  J.  Richardson  in 
North  Carolina,  on  business  of  his  own  ;  "  that  after  Lucas  &  Co.  be- 
came embarrassed  and  loans  were  made  to  them,  the  business  of  the 
estate  was  loosely  and  carelessly  managed  by  the  accountants.  Har- 
mony did  not  prevail  between  them  at  all  times.  Sometimes  two  acted 
for  the  three,  and  at  other  times  the  money  affairs  were  largely  under 
the  control  of  one  of  them,  George  J.  Richardson.  It  is  impossible  to 
say  how  far  the  moneys  of  the  estate  were  mixed  with  his  own,  as  there 
were  no  regular  books  of  the  estate  or  his  own  to  enable  any  one  to 
decide  that  question. 

"  Your  auditor  is  of  opinion  that  all  three  are  equally  blamable  for 
acts  of  commission  and  omission,  which  should  not  be  tolerated  in 
trustees.  He  does  not  mean  to  charge  any  one  of  them  with  taking 
and  using  the  funds  of  the  estate.  He  assumes,  in  the  absence  of  evi- 
dence, that  they  acted  honestly  in  this  respect ;  but  he  does  say  and 
decide,  that  trustees  who  act'  so  inharmoniously  and  carelessly,  and  by 
want  of  proper  care  of  the  trust  fund  cause  such  losses  to  the  estate, 
cannot  be  considered  as  having  earned  commissions.  .  .  ." 

The  auditor  found  an  over-paj'ment  to  the  life-interest  of  income,  or 
what  was  supposed  by  them  to  be  income,  and  surcharged  them  with 
the  sum  of  $579,120.44. 

At  this  stage  of  the  proceedings,  the  Philadelphia  Life,  Trust  and 
Insurance  Company  was  appointed  executor,  and  their  account  was 
referred  to  the  same  auditor.  Thereupon,  Mary  B.  Overman,  one  of 
the  annuitants,  claimed  the  right  to  have  sequestrated  in  the  hands  of 
the  accountant  the  income  of  George  J.  Richardson,  to  meet  over-pay- 
ments of  the  income  or  any  other  indebtedness  to  the  estate  incurred 
by  him.  The  auditor,  deciding  against  this  claim,  held  that:  "The 
case  of  George  J.  Richardson,  one  of  the  annuitants  or  life  interests, 
presents  features  not  found  in  the  eases  of  the  other  children  and 
grandchild.  He  was  co-executor  and  trustee,  first,  with  four  others, 
and  afterwards  with  two  others.  It  was  contended  that  neither  the 
trust  nor  the  law  applicable  to  voluntary  payments  protected  him.  It 
was  argued  that  the  trust  did  not  protect  him,  because  he  was  payee 
with  others  and  receiver  himself,  and  overpaid  himself,  and  became 
otherwise  largely  indebted  to  the  estate.  There  is,  in  the  opinion  of 
your  auditor,  a  full  answer  to  this  line  of  argument. 

"  The  trust  is,  within  the  authorities  in  Pennsylvania,  what  is  called 
a  spendthrift  trust :  Fisher  v.  Taylor,  2  Rawlc  33  ;  Holdship  v.  Pat- 
terson^ 7  Watts  547;  Rees  v.  Liuingston,  6  Wright  113  ;  Ashhurst  v. 
Gioen,  5  W.  &  S.  323  ;  Vaux  v.  Parke,  7  Id.  19  ;  Rife  v.  Geyer,  9 
P.  F.  Smith  393  ;  Keyser  v.  Mitchell,  17  Id.  473. 
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"  This  trust  is  sustained  bj'  these  authorities.  The  tfust  is  good 
against  all  strangers  to  the  estate.  It  was  not  contended  that  it  was 
not  good  against  all  strangers,  and  the  authorities  fully  sustain  this 
view.  If  so,  whj'  not  good  against  a  debt  due  to  the  estate  or  to  other 
life-interests  or  parties  ni  remainder? 

"  He  was  not  indebted  to  the  testator  or  his  estate  at  the  death  ;  the 
trust  was  created  by  the  testator;  after  his  death  the  indebtedness 
to  the  estate  originated*,  how  can  this  new  debt  rise  anj-  higher,  occupy 
any  higher  plane  for  an^'  purpose,  than  any  old  or  new  debt  of  George 
J.  Richardson,  as  to  its  effect  on  the  trust  created  by  the  testator? 
The  opportunity  was  afforded  to  incur  a  debt  to  the  estate,  and 
whether  this  was  foreseen  or  unexpected  by  the  testator  it  gave  no 
power  to  the  debt  to  the  estate,  greater  than  any  other  debt,  to  impugn 
and  overthrow  the  trust. 

"  Your  auditor  is,  therefore,  of  the  opinion  that  the  income  of 
George  J.  Richardson  in  the  hands  of  the  present  trustee  cannot  be 
sequestrated  to  meet  over-payments  to  income  or  any  other  indebtedness 
to  the  estate  incurred  by  him,  and  so  decides. 

"  He  therefore  decides  that  all  income  received  and  receivable  bj'  the 
new  trustee  is  payable  to  and  divisible  among  the  annuitants  named  in 
the  will  in  the  proportion  therein  specified." 

The  Orphans'  Court  dismissed  the  exceptions  to  this  ruling,  where- 
upon Mrs.  Overman  took  this  appeal,  assigning  for  error  the  action 
of  the  court  in  sustaining  the  decision  of  the  auditor  on  her  claim. 

E.  Spencer  Miller  (with  whom  was  P.  F.  Mothermel) ,  for  the 
appellant.  '' 

Samuel  Dickson  (with  whom  was  J.  C.  Bullitt),  for  the  appellee. 

Chief-Jdstice  Agnew  delivered  the  opinion  of  the  court,  June  24th, 
1878. 

We  must  take  the  facts  of  this  case  as  found  by  the  auditor.  They 
exhibit  a  devastavit  hy  George  J.  Richardson,  one  of  the  executors 
and  trustees,  of  a  gross  kind.  Want  of  harmony  in  the  execution  of 
the  trust,  loose  and  careless  management,  failure  to  keep  proper  ac- 
counts of  their  doings,  great  delay,  absence  from  the  trust,  improvident 
loans  of  ver}'  large  sums  of  money,  and  gross  mismanagement,  seem  to 
have  characterized  their  transactions.  It  is  upon  such  a  case,  the 
question  arises,  whether  under  the  will  of  William  Richardson,  his 
father,  George  J.  Richardson,  one  of  the  trustees,  guilty  of  this  gross 
mismanagement,  is  entitled,  as  a  legatee,  to  his  portion  of  the  income 
set  apart  to  himself  and  the  other  children  of  the  testator;  or  whether 
it  or  so  much  as  is  necessar}',  should  be  retained  to  answer  the  portions 
of  his  co-legatees.  It  was  held  in  the  court  below  that  he  was  entitled 
to  his  share  of  the  income,  notwithstanding  his  devastavit,  on  the 
ground  that  the  trust  for  him  and  them  was  a  spendthrift  trust.  This 
was  a  mistake  resulting  from  two  errors,  —  one,  giving  to  such  a  trust 
a  scope  unsupported  by  equity,  the  other  overlooking  the  plain  intent 
of  the  testator. 
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That  a  trust  for  a  spendthrift,  as  it  is  termed,  will  be  upheld  in 
equity,  is  a  settled  doctrine  of  this  State,  and  rests  on  the  donor's  right 
of  dominion  over  his  own  property  for  a  reasonable  time.  But  it  is 
exceptionable  in  its  very  nature,  because  it  contravenes  that  general 
policy,  which  forbids  restraints  on  alienation  and  the  non-payment  of 
honest  debts.  In  order  to  support  it,  resort  is  had  to  a  trust,  which 
equity  will  enforce,  and  equity  necessarily  regards  its  reasonableness 
and  the  clearly  defined  intent  of  the  donor.  Without  such  a  trust 
upheld  in  equity,  title  in  the  devisee  or  legatee  claims  to  itself  control 
and  liability  to  creditors.  As  this  is  a  trust  resting  in  equity,  it  is  clear 
that  equity  will  support  it  only  so  long  as  it  rests  on  the  well-defined 
intention  of  the  donor.  When  that  is  gone,  the  trust  falls  with  the  loss 
of  this,  the  only  true  basis.  A  trust  to  pay  income  for  life  may  last  for 
the  longest  period  of  human  existence,  and  may  run  for  seventy  or 
eighty  years.  While  the  law  simply  tolerates  such  a  trust,  it  cannot 
approve  of  it  as  contributing  to  the  general  public  interest.  Property 
tied  up  for  half  a  century  contributes  nothing  to  the  general  wealth, 
while  it  is  a  great  stretch  of  liberality  to  the  ownership  of  it  to  suflfer  it 
to  remain  in  this  anomalous  state  for  so  many  j-ears  after  its  owner  has 
left  it  behind  him.  Clearly  it  is  against  public  interest  that  the  prop- 
erty' of  an  after  generation  shall  be  controlled  by  the  deed  of  a  former 
period,  or  that  the  non-payment  of  debts  should  be  encouraged. 

The  argument  of  the  appellee  attributes  to  a  spendthrift  trust  an 
inviolabilit3',  which  transcends  all  proper  notions  of  equity,  in  holding 
that  a  trustee,  because  he  is  also  a  legatee  of  a  single  share,  shall  be 
exempt  from  that  valuable  rule  of  equity,  which  requires  a  strict  per- 
formance of  duty  as  essential  to  the  interest  of  his  trust.  Indeed,  it  is 
a  rule  of  morality  as  well.  Besides,  it  elevates  a  single  special  intent  of 
the  testator  above  the  general  interests  of  his  estate,  and  subordinates 
the  welfare  of  others,  equal  objects  of  his  bounty  to  that  of  the  faithless 
trustee,  the  object  of  the  single  intent.  On  what  principle  of  equit}-, 
which  guards  this  trust  for  others  as  well  as  for  him,  shall  the  control 
of  the  fund  by  the  defaulting  trustee  enable  him  to  enjoy  his  own  por- 
tion at  their  expense  without  accountability?  Shall  five  others  go 
a-begging  to  enable  him  to  enjoy  that  which  the  testator  gave  him,  free 
from  creditors  only  wheji  it  accrues  to  him,  as  we  shall  see  was  the 
special  intent  of  the  testator?  There  is  neither  good  law  nor  sound 
morals  in  such  a  proposition. 

The  express  will  of  the  testator  in  this  instance  coincides  with  the 
general  intent.  Two  things  of  equal  strength  are  declared  in  the  tenth 
item.  1st.  That  the  executors  or  trustees  shall  not  be  liable  for  each 
other,  or  one  for  money  received  by  the  other.  2d.  But  each  shall  be 
liable  only  for  his  own  Individual  acts  and  deeds,  and  for  such  moneys 
as  shall  come  into  his  hands.  After  this  declaration,  can  it  be  doubted 
that  the  testator  intended  that  each  should  be  liable  for  his  own  breach 
of  trust?  If  not,  on  what  principle  can  it  be  held  he  meant  that  his 
liability  should  be  less  than  the  loss  he  has  caused  ?     His  portion  is  a 
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part  of  the  estate,  and  how  shall  it  be  exempt  from  a  devastavit^  which 
affects  the  portions  of  others  equally  the  objects  of  the  testator's  bounty, 
and  who  have  no  part  in  the  fault  which  causes  the  loss?  If  the 
lohole  estate  is  lost  by  the  fault  of  the  trustee,  what  becomes  of  his  own 
portion?  It  is  gone  with  that  of  the  others,  and  that  is  the  result  of 
the  act  of  the  testator,  who  made  him  a  trustee  for  himself  as  well  as 
others.  Now,  did  the  testator,  in  thus  clothing  him  with  a  power  over 
his  whole  estate,  intend  he  should  not  be  responsible  to  any  one  ?  If, 
as  trustee,  he  shall  have  spent  it  for  his  individual  use  and  thus  had  its 
benefit,  because  of  his  control  as  trustee,  can  it  be  said  that  the  testator 
meant  that  he  should  enjoy  his  own  wholly,  while  the  others  should  get 
nothing?  The  "will  itself  distinguishes  between  the  trustees  and  the 
legatees  in  the  very  clause  conferring  protection  over  the  shares  given 
to  the  latter.  Item  9th  :  "  The  said  income  so  directed  to  be  paid  by 
my  said  executors,  shall  be  paid  to  my  said  children  and  grandchild, 
in  such  way  and  manner  that  the  same  shall  be  free  from  the  control, 
contracts,  debts,  liabilities  or  engagements  of  either  or  any  of  my  said 
children  or  grandchild,"  &c.  Thus  the  trustees  are  to  secure  the  pay- 
ment to  the  legatees  in  such  way  that  neither  creditors  nor  thej'  shall 
control  the  testator's  bounty.  Thus  it  is  the  thing  paid  or  ready  to  be 
paid  over,  which  is  to  be  protected,  and  it  is  the  trustee  who  must  per- 
form the  duty  of  protection  when  he  pays  over,  and  the  protection  is  to 
he  against  others.  The  will  presupposes  that  the  executor  has  per- 
formed his  duty  and  is  vekdy  to  pay  over  the  legacy.  Then  comes  in 
tlie  idea  of  protection  against  creditors  and  the  legatee  himself.  But 
what  warrant  of  intention  on  the  part  of  the  testator  is  there  that  this 
protection  is  to  be  carried  backward  to  protect  the  trustee  who  fails  to 
produce  the  legacj'  ?  Clearl}-  he  stands  before,  and  if  he  fails  to  pro- 
duce the  things  to  be  protected,  he  must  answer  for  it  both  in  equity 
and  according  to  the  intent  of  this  testator.  If  the  trustee,  having  it 
in  his  own  hands,  has  squandered  his  own  legacy,  it  is  gone ;  if  that  of 
others,  iiis  own  must  share  in  the  loss,  if  partial,  or  make  it  up  if  en- 
tire. Neither  reason  nor  the  intent  of  the  testator  relieves  it  from  the 
effect  of  a  devastavit.  But  if  the  trustee  may  squander  the  shares  of 
others  and  j'et  save  his  own,  it  will  cany  the  doctrine  of  a  spendthrift 
trust  beyond  all  our  notions  of  equity  and  honesty,  and  fasten  upon 
the  testator  a  special  intent  in  favor  of  a  faithless  trustee,  and  in  viola- 
tion of  the  same  protection  he  intends  for  the  benefit  of  the  other 
objects  of  his  bount)-.  This  is  unjust.  The  decree  of  the  Orphans' 
Court  is  therefore  reversed,  and  the  record  ordered  to  be  remitted  to 
carry  out  the  views  expressed  in  the  foregoing  opinion. 

Sharswood,  Mercur  and  Paxson,  JJ.,  dissented. 

The  court,  on  motion,  ordered  a  re-argument  before  a  full  bench. 

On  the  re-argument  at  Philadelphia  on  January  8th  1879,  before  a 
full  bench,  S.  Dickson  submitted  an  additional  brief. 

On  May  5th  1879,  Mr.  Justice  Woodward  delivered  the  following 
opinion :  — 
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Notwithstanding  the  fact  stated  by  the  auditor  in  his  first  report  that 
one  hundred  and  thirty-three  meetings  were  held  before  him,  and  the 
fact  that  in  the  final  decree  surcharges  were  made  against  the  trustees 
under  Mr.  Richardson's  will,  amounting  to  the  sum  of  $579,000,  only  a 
single  point  is  in  issue  in  this  appeal.  That  is  raised  by  the  assignments 
of  error  in  which  the  appellant  complains  that  her  exceptions  to  the 
report  were  overruled  by  the  Orphans'  Court.  The  first  of  these  excep- 
tions covers  the  whole  field  of  this  controversy'.  It  was  in  these 
words  :  "  She  excepts  because  said  auditor  has  reported  in  effect  that 
George  J.  Richardson  is  entitled  to  receive  from  time  to  time,  equally 
or  rateably  with  the  otlier  children  of  said  William  Richardson, 
deceased,  a  full  share  of  the  income  of  said  estate  from  the  said 
trustees." 

By  the  ninth  section  of  the  will  of  Mr.  Richardson,  the  residue  of  his 
estate  was  vested  in  his  executors  in  trust,  to  collect  and  pay  over  the 
income  to  his  wife,  children,  and  a  grandchild,  during  their  lives.  This 
provision  was  made  in  the  concluding  clause  of  the  section:  "The 
said  income  so  directed  to  be  paid  by  mj'  executors  shall  be  paid  to  my 
said  children  and  grandchild  in  such  waj'  and  manner  that  the  same 
shall  be  free  from  the  control,  contracts,  liabilities  or  engagements  of 
either  or  any  of  ray  said  children  or  grandchild,  or  debts,  liabilities,  or 
engagements  of  either  of  the  husbands  of  my  said  daughters."  Five 
gentlemen,  including  George  J.  Richardson,  his  son,  and  two  of  his 
sons-in-law,  were  appointed  executors  and  trustees,  no  one  of  whom, 
it  was  directed  by  the  tenth  section  of  the  will,  should  be  liable  for  any 
moneys  received,  or  any  acts  done  by  either  or  any  of  his  co-executors 
or  co-trustees,  but  only  for  moneys  received  or  acts  done  by  himself. 
After  the  first  account  was  confirmed,  Mr.  Sparks,  one  of  the  trustees, 
resigned,  and  Mr.  Smethurst,  another  of  them,  died,  and  the  estate 
was  thenceforth  left  under  the  management  of  the  testator's  son  and 
sons-in-law. 

Mr.  Richardson  died  on  the  24th  of  January  1866,  and  soon  after- 
wards the  trustees  undertook  the  development  and  improvement  of  the 
coal  lands  belonging  to  the  estate  in  the  county  of  Schuylkill.  A  lease 
was  made  to  John  Lucas  &  Co.,  and  the  advances  made  to  the  lessees 
by  the  trustees  began  about  the  25th  of  March  1867,  and  were  con- 
tinued until  they  amounted  to  $271,759.40,  with  which  sum  the  trustees 
were  surcharged  b3'  the  auditor.  The  enterprise  was  ruinous  from  the 
outset.  Lucas  &  Co.  finally  failed.  The  report  found  that  the  trustees 
"  bad  no  power  under  the  will  to  make  such  loans,''  and  that  no  law 
existed  "to  sustain  such  use  of  trust  funds."  It  found  also  that 
"after  Lucas  &  Co.  became  embarrassed  and  loans  were  made  to 
them,  the  business  of  the  estate  was  loosely  and  carelessly  managed  by 
the  accountants ;  that  sometimes  two  acted  for  the  three,  and  at  other 
times  the  money  affairs  were  largely  under  the  control  of  George  J. 
Richardson,"  and  that  it  was  "  impossible  to  say  how  far  the  moneys 
of  the  estate  were  mixed  with  his  own,  as  there  were  no  regular  books 
of  the  estate  or  his  own  to  enable  any  one  to  decide  that  question." 
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Under  these  facts,  it  has  been  strongl}'  urged  on  behalf  of  the  appel- 
lant, that  the  right  of  George  J.  Richardson  to  receive  his  share  of  the 
current  and  prospective  income  of  the  estate  has  become  forfeit.  The 
allegation  was  that  he  joined  with  the  other  trustees  in  a  negligent  or 
■fraudulent  waste  of  a  sum,  the  interest  on  which  would  largely  exceed 
the  income  of  what  remained. 

The  argument  was  pressed  with  some  feeling  and  much  force.  Anal- 
ogies that  were  more  or  less  apt  were  suggested.  But  analogies  are 
as  likely  to  misguide  as  to  guide  safely.  Just  the  facts  as  they  stand 
in  this  record  are  to  be  fairly  met.  The  auditor  said  that  while  there 
had  been  carelessness,  mismanagement  and  mistake  on  the  part  of  the 
trustees,  he  did  "  not  mean  to  charge  any  of  them  with  taking  and 
using  the  funds  of  the  estate,"  and  he  assumed,  in  the  absence  of  evi- 
dence, that  they  acted  honesth'  in  this  respect,  and  disastrous  as  the 
results  of  the  effort  to  develop  the  SchuylkiU  lands  proved  to  be,  the 
general  powers  conferred  by  the  will  on  the  trustees  were  very  large. 
Bj-  the  eleventh  section  they  were  authorized  to  make  partition  of  lands 
in  Schuylkill  or  other  counties,  to  purchase  the  moieties  or  interest  of 
co-tenants,  and  to  raise  the  means  of  purchase  by  mortgage  or  other- 
wise on  the  lands.  They  were  authorized  also,  if  expedient  in  their 
opinion,  to  create  a  joint-stock  company  to  manage  the  lands,  "  or  in 
anj'  wa^'  or  manner  to  take  action  with  regard  to  them "  which  they 
should  "  deem  to  be  manifestly  to  the  interest "  of  the  estate.  Under 
a  charter  so  broad  as  this  they  entered  into  the  Lucas  lease  and  made 
advance  after  advance,  upon  assurances  of  certain  and  near  success 
that  are  always  given,  and  with  the  glowing  hopes  and  firm  faith  which 
often  unhinge  or  cloud  the  judgment  of  very  prudent  men  when  the}' 
are  searching  for  sources  of  wealth  that  are  hidden  in  the  earth.  Be- 
sides, the  income  to  be  paid  to  George  J.  Richardson  was  to  be  free 
from  his  own  "  control,  contracts,  debts,  liabilities,  or  engagements." 
He  has  not  anticipated  his  income,  for  the  auditor  found  that  no  charge 
of  "  taking  and  using  the  funds  of  the  estate"  was  made  out  against 
him.  It  is  true  that  the  tenth  section  of  the  will  made  him,  as  well  as 
each  of  the  other  trustees,  responsible  for  his  own  acts.  But  as  was 
said  in  the  verj'  able  argument  of  his  counsel,  that  section  "  did  not 
create  any  other  liabilitj'  than  such  as  the  law  would  create  without  it. 
Had  it  been  omitted,  his  liability  to  the  estate  would  have  been  what  it 
is  now  —  neither  more  or  less."  It  happens  that  he  has  become  liable 
to  his  father's  estate,  and  not  to  a  stranger.  But  it  was  from  "  liabil- 
ities "  of  all  kinds  that  the  income  given  him  was  to  be  protected. 

Nothing  is  better  settled  than  the  rule  which  sustains  such  trusts  as 
this.  It  has  produced  beneficent  and  just  results.  And  it  ought  not  to 
be  evaded  or  infringed  in  any  case  that  is  fairlj'  within  its  scope. 

Decree  affirmed  at  the  cost  of  the  appellants,  and  appeal  dismissed. 
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BROADWAY  BANK  v.   ADAMS. 

Supreme  Judicial  Court  of  Massachusetts.     1882. 

[Reported  133  Mass.  170.] 

Morton,  C.  J.  The  object  of  this  bill  in  equitj-  is  to  reach  and  apply- 
in  paj'ment  of  the  plaintiff's  debt  due  from  the  defendant  Adams  the 
income  of  a  trust  fund  created  for  his  benefit  by  the  will  of  his  brother. 
The  eleventh  article  of  the  will  is  as  follows  :  "I  give  the  sum  of  seventy- 
five  thousand  dollars  to  my  said  executors  and  the  survivors  or  survivor 
of  them,  in  trust  to  invest  the  same  in  such  manner  as  to  them  maj^ 
seem  prudent,  and  to  pay  the  net  income  thereof  semi-annually,  to  my 
said  brother  Charles  W.  Adams,  during  his  natural  life,  such  payments 
to  be  made  to  him  personally  when  convenient,  otherwise,  upon  his 
order  or  receipt  in  writing ;  in  either  case  free  from  the  interference  or 
control  of  his  creditors,  my  intention  being  that  the  use  of  said  income 
shall  not  be  anticipated  by  assignment.  At  the  decease  of  my  said 
brother  Charles,  my  will  is  that  the  net  income  of  said  seventj'-flve 
thousand  dollars  shall  be  paid  to  his  present  wife,  in  case  she  survives 
him,  for  the  benefit  of  herself  and  all  the  children  of  said  Charles,  in 
equal  proportions,  in  the  manner  and  upon  the  conditions  the  same  as 
herein  directed  to  be  paid  him  during  his  life,  so  long  as  she  shall 
remain  single.  And  my  will  is,  that,  after  the  decease  of  said  Charles 
and  the  decease  or  second  marriage  of  his  said  wife,  the  said  seventy- 
five  thousand  dollars,  together  with  any  accrued  interest  or  income 
thereon  which  maj'  remain  unpaid,  as  herein  above  directed,  shall  be 
divided  equally  among  all  the  children  of  my-  said  brother  Charles,  by 
any  and  all  his  wives,  and  the  representatives  of  any  deceased  child  or 
children  by  right  of  representation." 

There  is  no  room  for  doubt  as  to  the  intention  of  the  testator.  It  is 
clear  that,  if  the  trustee  was  to  pay  the  income  to  the  plaintiff"  under  an 
order  of  the  court,  it  would  be  in  direct  violation  of  the  intention  of  the 
testator  and  of  the  provisions  of  his  will.  The  court  will  not  compel 
the  trustee  thus  to  do  what  the  will  forbids  him  to  do,  unless  the  pro- 
visions and  intention  of  the  testator  are  unlawful. 

The  question  whether  the  founder  of  a  trust  can  secure  the  income  of 
it  to  the  object  of  his  bounty,  by  providing  that  it  shall  not  be  alienable 
b)'  him  or  be  subject  to  be  taken  by  his  creditors,  has  not  been  directly 
adjudicated  in  this  Commonwealth.  The  tendency  of  our  decisions, 
however,  has  been  in  favor  of  such  a  power  in  the  founder.  Braman 
V.  Stiles,  2  Pick.  460 ;  Perkins  v.  Mays,  3  Gray,  405 ;  Eussell  v. 
Grinnell,  105  Mass.  425 ;  Hall  v.  Williams,  120  Mass.  344 ;  Spar- 
hawk  V  Cloon,  125  Mass.  263. 

It  is  true  that  the  rule  of  the  common  law  is,  that  a  man  cannot 
attach  to  a  grant  or  transfer  of  propertj-,  otherwise  absolute,  the  con- 
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dition  that  it  shall  not  be  alienated  ;  such  condition  being  repugnant  to 
the  nature  of  the  estate  granted.  Co.  Lit.  223  a ;  Blackstone  Bank  v. 
Davis,  21  Pick.  42. 

Lord  Coke  gives  as  the  reason  of  the  rule,  that  "it  is  absurd  and 
repugnant  to  reason  that  he,  that  hath  no  possibilitj'  to  have  the  land 
revert  to  him,  should  restrain  his  feoffee  in  fee  simple  of  all  his  power 
to  alien,"  and  that  this  is  "  against  the  height  and  purity  of  a  fee 
simple."  By  such  a  condition,  the  grantor  undertakes  to  deprive  the 
property  in  the  hands  of  the  grantee  of  one  of  its  legal  incidents  and 
attributes,  namely,  its  alienability,  which  is  deemed  to  be  against  public 
policy.  But  the  reasons  of  the  rule  do  not  apply  in  the  case  of  a  transfer 
of  property  in  trust.  By  the  creation  of  a  trust  like  the  one  before  us, 
the  trust  property  passes  to  the  trustee  with  all  its  incidents  and  attri- 
butes unimpaired.  He  takes  the  whole  legal  title  to  the  property,  with 
the  power  of  alienation  ;  the  cestui  que  trust  takes  the  whole  legal  title 
to  the  accrued  income  at  the  moment  it  is  paid  over  to  him.  Neither 
the  principal  nor  the  income  is  at  anj'  time  inalienable. 

The  question  whether  the  rule  of  the  common  law  should  be  applied 
to  equitable  life  estates  created  bj-  will  or  deed,  has  been  the  subject  of 
conflicting  adjudications  by  different  courts,  as  is  fully  shown  in  the 
able  and  exhaustive  arguments  of  the  counsel  in  this  case.  As  is  stated 
in  Sparhawk  v.  Cloon,  above  cited,  from  the  time  of  Lord  Eldon  the 
rule  has  prevailed  in  the  English  Court  of  Chancery,  to  the  extent  of 
holding  that  when  the  income  of  a  trust  estate  is  given  to  auj'  person 
(other  than  a  married  woman)  for  life,  the  equitable  estate  for  life  is 
alienable  b}',  and  liable  in  equit}-  to  the  debts  of,  the  cestui  que  trust, 
and  that  this  quality  is  so  inseparable  from  the  estate  that  no  provision, 
however  express,  which  does  not  operate  as  a  cesser  or  limitation  of  the 
estate  itself,  can  protect  it  from  his  debts.  Brandon  v.  Bobinson,  18 
Ves.  429  ;  Green  v.  Spicer,  1  Russ.  &  M^'l.  395  ;  Bochford  v.  Hack- 
man,  9  Hare,  475  ;  Trappes  v.  Meredith,  L.  R.  9  Eq.  229  ;  Snowdon  v. 
Bales,  Q  Sim.  524 ;  Bippon  v.  Norton,  2  Beav.  63. 

The  English  rule  has  been  adopted  in  several  of  the  courts  of  this 
countr}-.  Tillinghast  v.  Bradford,  5  R.  I.  205 ;  Heath  v.  Bishop,  4 
Rich.  Eq.  46  ;  Dick  v.  Pitchford,  1  Dev.  &  Bat.  Eq.  480  ;  Mebane  v. 
Mebane,  4  Ired.  Eq.  131. 

Other  courts  have  rejected  it,  and  have  held  that  the  founder  of  a 
trust  may  secure  the  benefit  of  it  to  the  object  of  his  bounty,  bj'  pro- 
viding that  the  income  shall  not  be  alienable  by  anticipation,  nor  subject 
to  be  taken  for  his  debts.  Holdship  v.  Patterson,  7  Watts,  547  ;  8hank- 
land's  Appeal,  47  Penn.  St.  113;  Bife  v.  Qeyer,  59  Penn.  St.  393  ; 
White  V.  White,  30  Vt.  338  ;  Pope  v.  Elliott,  8  B.  Mon.  56  ;  Nichols 
v.  Eaton,  91  U.  S.  716  ;  Hyde  v.  Woods,  94  U.  S.  523. 

The  precise  point  involved  in  the  case  at  bar  has  not  been  adjudi- 
cated in  this  Commonwealth  ;  but  the  decisions  of  this  court  which  we 
have  before  cited  recognize  the  principle,  that,  if  the  intention  of  the 
founder  of  a  trust,  like  the  one  before  us,  is  to  give  to  the  equitable 
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life  tenant  a  qualified  and  limited,  and  not  an  absolute,  estate  in  tlie 
income,  such  life  tenant  cannot  alienate  it  by  anticipation,  and  his 
creditors  cannot  reach  it  at  law  or  in  equity.  It  seems  to  us  that  this 
principle  extends  to  and  covers  the  case  at  bar.  The  founder  of  this 
trust  was  the  absolute  owner  of  his  property.  He  had  the  entire  right 
to  dispose -of  it,  either  by  an  absolute  gift  to  his  brother,  or  by  a  gift 
with  such  restrictions  or  limitations,  not  repugnant  to  law,  as  he  saw 
fit  to  impose.  His  clear  intention,  as  shown  in  his  will,  was  not  to  give 
liis  brother  an  absolute  right  to  the  income  which  might  hereafter  accrue 
upon  tlie  trust  fund,  with  the  power  of  alienating  it  in  advance,  but 
only  the  right  to  receive  semi-annually  the  income  of  the  fund,  wliich 
upon  its  paj'ment  to  him,  and  not  before,  was  to  become  his  absolute 
propert}'.  His  intentions  ought  to  be  carried  out,  unless  they  are 
against  public  polic}'.  There  is  nothing  in  the  nature  or  tenure  of  the 
estate  given  to  the  cestui  que  trust  which  should  prevent  this.  The 
power  of  alienating  in  advance  is  not  a  necessary  attribute  or  Incident 
of  such  an  estate  or  interest,  so  that  the  restraint  of  such  alienation 
would  introduce  repugnant  or  inconsistent  elements. 

We  are  not  able  to  see  that  it  would  violate  anj'  principles  of  sound 
public  policy  to  permit  a  testator  to  give  to  the  object  of  his  bounty 
such  a  qualified  interest  in  the  income  of  a  trust  fund,  and  thus  provide 
against  tlie  improvidence  or  misfortune  of  the  beneficiary'.  The  onlj- 
ground  upon  which  it  can  be  held  to  be  against  public  policy  is,  that  it 
defrauds  the  creditors  of  the  beneficiary^. 

It  is  argued  that  investing  a  man  with  apparent  wealth  tends  to 
mislead  creditors,  and  to  induce  them  to  give  him  credit.  The  answer 
is,  that  creditors  have  no  right  to  rely  upon  property  thus  held,  and  to 
give  him  credit  upon  the  basis  of  an  estate  which,  b3'  the  instrument 
creating  it,  is  declared  to  be  inalienable  by  him,  and  not  liable  for 
his  debts.  By  the  exercise  of  proper  diligence  thej-  can  ascertain  the 
nature  and  extent  of  his  estate,  especially  in  this  Commonwealth,  where 
all  wills  and  most  deeds  are  spread  upon  the  public  records.  There  is 
the  same  danger  of  their  being  misled  b}'  false  appearances,  and  induced 
to  give  credit  to  the  equitable  life  tenant  when  the  will  or  deed  of  trust 
provides  for  a  cesser  or  limitation  over,  in  case  of  an  attempted  aliena- 
tion, or  of  bankruptcj-  or  attachment,  and  the  argument  would  lead  to 
the  conclusion  that  the  English  rule  is  equally  in  violation  of  public 
policy.  We  do  not  see  why  the  founder  of  a  trust  may  not  directl_v 
provide  that  his  propertj-  shall  go  to  his  beneficiary  with  the  restriction 
that  it  shall  not  be  alienable  by  anticipation,  and  that  his  creditors  shall 
not  have  the  right  to  attach  it  in  advance,  instead  of  indirectly  reaching 
the  same  result  by  a  provision  for  a  cesser  or  a  limitation  over,  or  by 
giving  his  trustees  a  discretion  as  to  paying  it.  He  has  the  entire  jus 
disponendi,  which  imports  that  he  may  give  it  absolutely,  or  may 
impose  anj'  restrictions  or  fetters  not  repugnant  to  the  nature  of  the 
estate  which  he  gives.  Under  our  system,  creditors  ma}'  reach  all 
the  property  of  the  debtor  not  exempted  by  law,  but  they  cannot 
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enlarge  the  gift  of  the  founder  of  a  trust,  and  take  more  than  he 
has  given. 

The  rule  of  public  policy  which  subjects  a  debtor's  property  to  the 
payment  of  his  debts,  does  not  subject  the  property  of  a  donor  to  the 
debts  of  his  beneficiary,  and  does  not  give  the  creditor  a  right  to  com- 
plain that,  in  the  exercise  of  his  absolute  right  of  disposition,  the  donor 
has  not  seen  fit  to  give  the  property  to  the  creditor,  but  has  left  it  out 
of  his  reach. 

Whether  a  man  can  settle  his  own  property  in  trust  for  his  own 
benefit,  so  as  to  exempt  the  income  from  alienation  by  him  or  attach- 
ment in  advance  by  his  creditors,  is  a  different  question,  which  we  are 
not  called  upon  to  consider  in  this  case.  But  we  are  of  opinion  that  any 
other  person,  having  the  entire  right  to  dispose  of  his  property-,  may 
settle  it  in  trust  in  favor  of  a  beneflciar}-,  and  ma3'  provide  that  it  shall 
not  be  alienated  by  him  by  anticipation,  and  shall  not  be  subject  to  be 
seized  bj'  his  creditors  in  advance  of  its  payment  to  him. 

It  follows  that,  under  the  provisions  of  the  will  which  we  are  con- 
sidering, the  income  of  the  trust  fund  created  for  the  benefit  of  the 
defendant  Adams  cannot  be  reached  by  attachment,  either  at  law  or  in 
equity,  before  it  is  paid  to  him. 

Bill  dismissed. 

The  case  was  argued  at  the  bar  in  November,  1881,  and  reargued  in 
March.  1882,  by  J.  R.  Churchill,  for  the  plaintiff;  by  B.  B.  Smith 
and  W.  W.  Vaughan,  for  the  defendant  Adams  ;  and  by  JS'.  F.  Hodges, 
for  the  trustee. 
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Supreme  Judicial  Court  op  Massachusetts.     1882. 

[Reported  133  Mass.  175.] 

Morton,  C.  J.  The  defendant,  Mrs.  Wlndram,  after  her  marriage, 
being  possessed  in  her  own  right  of  personal  property,  conveyed  it  to 
trustees  b}'  an  indenture  dated  in  March  1879.  The  trusts  declared  bj' 
the  indenture  are,  that  the  trustees  are  to  pay  the  net  income  to  her 
semi-annually  during  her  life  "  upon  her  sole  and  separate  order  or 
receipt,  the  same  not  to  be  bj-  way  of  anticipation,"  and  to  pay  the 
principal  to  her  children  upon  her  death,  or  when,  after  her  death,  they 
arrive  at  the  age  of  thirtj'  years,  except  as  to  a  sum  not  exceeding 
twenty-five  thousand  dollars,  over  which  she  retains  a  power  of  ap- 
pointment by  will. 

After  this  settlement  in  trust,  she  jointh^  with  her  husband  borrowed 
a  large  sum  of  money  of  the  plaintiff,  and,  as  securit}-  therefor,  assigned 
and  transferred  to  the  plaintiff,  by  an  instrument  in  which  her  husband 
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joined,  all  her  right  and  interest  to  and  in  the  income  of  said  trust  fund 
accruing  under  the  said  indenture.  The  object  of  this  bill  in  equity, 
which  is  brought  under  the  Gen.  Sts.  c.  113,  §  2,  cl.  11,  is  to  reach  and 
apply,  in  payment  of  the  plaintiff's  debt,  the  income  to  which  she  be- 
came entitled  under  the  indenture  after  the  assignment  to  the  plaintiff. 
The  provision  that  the  trustees  are  to  pay  the  net  income  to  her  upon 
her  sole  receipt,  and  not  "by  way  of  anticipation,"  is  clearly  intended 
to  restrain  the  power  of  the  cestui  que  trust  to  alienate  the  income  in 
advance ;  and  the  case  therefore  raises  the  question,  whether  such  re- 
straint of  alienation  is  valid  as  against  subsequent  creditors  or  pur- 
chasers with  notice. 

It  was  decided  in  the  case  of  Broadway  National  Bank  v.  Adams,, 
133  Mass.  170,  that  the  founder  of  a  trust  for  the  benefit  of  another 
may  \iy  suitable  provisions  restrain  the  power  of  the  cestui  que  trust 
to  alienate  the  income  by  anticipation,  and  protect  the  income  from  the 
claims  of  his  creditors  until  it  is  paid  over  to  him.  In  that  case,  it 
was  not  necessarj'  to  consider  whether  a  man  could  settle  his  own 
propertj'  in  trust  to  pay  the  income  to  himself  with  a  like  restraint  of 
alienation  which  would  be  valid.  It  seems  to  us  that  the  two  questions 
are  quite  different. 

The  general  policj'  of  our  law  is,  that  creditors  shall  have  the  right 
to  resort  to  all  the  property  of  the  debtor,  except  so  far  as  the  Statutes 
exempt  it  from  liability  for  his  debts.  But  this  policy  does  not  subject 
to  the  debts  of  the  debtor  the  property  of  another,  and  is  not  defeated 
■when  the  founder  of  a  trust  is  a  person  other  than  the  debtor.  In  such 
case,  the  founder,  having  the  entire  J««s  disponendi  in  disposing  of  his 
own  propertj',  sees  fit  to  give  to  his  beneficiary  a  qualified  and  limited, 
instead  of  an  absolute,  interest  in  the  income.  Creditors  of  the  bene- 
ficiary have  no  right  to  complain  that  the  founder  did  not  give  his 
property  for  their  benefit,  or  that  they  cannot  reach  a  greater  interest 
in  the  property'  than  the  debtor  has,  or  ever  had.  But  when  a  man 
settles  liis  property  upon  a  trust  in  his  own  favor,  with  a  clause  re- 
straining his  power  of  alienating  the  income,  he  undertakes  to  put  his 
own  propertj-  out  of  the  reach  of  his  creditors,  while  he  retains  the 
beneficial  use  of  it.  The  practical  operation  of  the  transaction  is,  that 
he  transfers  a  portion  only  of  his  interest,  retaining  in  himself  a  bene- 
ficial interest,  which  he  attempts  by  his  own  act  to  render  inalienable 
bv  himself  and  exempt  from  liability  for  his  debts. 

To  permit  a  man  thus  to  attach  to  a  valuable  interest  in  property 
retained  bj-  himself  the  qualitj'  of  inalienabilitj'  and  of  exemption  from 
his  debts,  seems  to  us  to  be  going  further  than  a  sound  public  policj' 
will  justifj'.  No  authorities  are  cited  in  favor  of  such  a  rule.  In  Eng- 
land it  is  the  settled  rule  that  the  founder  of  a  trust  in  favor  of  a  third 
person  (except  married  women)  cannot,  bj'  a  clause  restraining  aliena- 
tion, put  the  income  out  of  the  reach  of  the  creditors  of  the  beneficiarj-. 
See  cases  cited  in  Broadway  National  Bank  y.  Adams. 

In  Pennsylvania,  where  the  English  rule  is  rejected,  and  the  same 
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rule,  as  to  the  power  of  a  founder  of  a  trust  in  favor  of  a  third  person, 
adopted  by  us  in  Broadway  National  Bank  v.  Adams,  is  upheld,  the 
courts  yet  hold  that  a  person  cannot  so  settle  his  own  property  in  trust, 
as  to  put  his  right  to  the  income  retained  by  him  beyond  the  reach  of 
his  creditors,  by  a  provision  against  alienation  or  otherwise.  Johnston 
V.  Sarvy,  2  Penn.  82  ;  Mackason's  Appeal,  42  Penn.  St.  330.  See  also 
Lackland  \.  Smith,  5  Mo.  App.  153. 

It  is  true  that  a  man,  who  is  not  indebted,  maj-  by  a  voluntarj'  con- 
ve^ance  made  in  good  faith  transfer  his  property  so  as  to  put  it  out  of 
the  reach  of  future  creditors.  "When  a  man  transfers  a  trust  fund,  of 
which  the  income  is  to  be  paid  to  him  during  his  life,  and  the  principal 
at  his  death  to  be  paid  or  transferred  to  others,  the  principal  maj'  be 
beyond  the  reach  of  his  future  creditors  ;  but  we  are  of  opinion  that  his 
right  to  the  income  which  he  retains  in  himself  may  be  alienated  bj'  him, 
is  liable  for  his  debts,  and  may  be  reached  in  equitj'.  ' 

Another  question,  not  free  from  difficulty,  arises  in  this  case,  and 
that  is  whether  this  rule  applies  in  the  case  of  a  convej'ance  of  her 
property  in  trust  by  a  married  woman.  In  England,  where,  as  we 
have  before  said,  the  general  rule  is  that  restraints  of  alienation  in 
wills  or  deeds  are  invalid,  the  Court  of  Chancerj-  from  the  time  of  Lord 
Thurlow  has  recognized  an  exception  to  the  rule  in  favor  of  married 
women.  Parkes  v.  White,  11  Ves.  209;  Jackson  v.  Sobhouse,  2 
Meriv.  483;  Woodm,estonv.  Walker,  2  Russ.  &  Myl.  197.  Numerous 
other  cases  might  be  cited. 

The  reason  of  the  exception  is,  that  a  married  woman  is  not  sui  juris, 
and  that  such  a  restraint  of  her  power  of  alienation  is  necessary  as  a 
protection  to  her  against  the  coercion  and  influence  of  her  husband. 

By  the  common  law  of  England,  a  married  woman  could  not  hold 
any  separate  propertv.  The  settlement-  upon  her  by  means  of  a  trust 
of  an  equitable  separate  estate,  was  the  invention  of  equity',  and  the 
Court  of  Chancer}-  allowed  the  clause  against  anticipation,  in  order  to 
give  full  effect  to  the  estate  itself,  and  to  secure  to  her,  free  from  the 
influence  of  the  husband,  the  benefit  mtended  by  the  settler. 

But  the  legislation  of  this  Commonwealth  has  essentiall}'  changed  the 
common  law  status  of  a  married  woman,  especially  in  respect  to  her 
holding  separate  propertj'.  B}'  our  Statutes,  a  married  woman  is  now 
enabled  to  take,  hold,  manage  and  dispose  of  property,  to  make  con- 
tracts, and  to  sue  and  be  sued,  in  the  same  manner  as  if  she  were  sole. 
Pub.  Sts.  c.  147.  Except  as  to  dealnigs  with  her  husband,  she  is  made 
a  person  sui  juris.  The  Statute  intends,  what  it  declares,  that  she 
shall  hold  her  separate  propertj'  in  the  same  manner  as  if  she  were  sole, 
with  the  same  rights  and  privileges,  and  also  subject  to  the  same  rules, 
responsibilities  and  liabiUties,  as  &feme  sole. 

Courts  of  equity  upheld  the  restraint  of  alienation  in  favor  of  a 
married  woman  because  of  her  disabiUty  during  coverture,  and  as  an 
incident  of  the  trust  estate  necessary  for  her  protection.  The  Statutes 
having  removed  her  disabilitj',  and  having  made  unnecessary  the  creation 
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of  a  trust  estate,  the  incidents  of  the  trust  estate  and  the  equitable  rights 
growing  out  of  it  no  longer  remain  in  her  favor.  She  is  put  upon  the 
same  footing  as  if  she  were  a,  feme  sole.  She  no  longer  needs  any  pro- 
tection against  the  marital  rights  of  her  husband.  It  is  argued  that  she 
still  needs  protection  against  his  persuasion  and  undue  influence.  The 
Statutes  have  made  such  provisions  as  were  deemed  necessarj'  to  meet 
this  danger,  by  providing  that,  upon  her  application  to  the  Supreme 
Judicial  Court,  a  trustee  may  be  appointed,  and  she  may  thereupon 
convey  her  separate  estate  to  the  trustee  upon  such  trusts  and  to  such 
uses  as  she  may  declare.    Pub.  Sts.  c.  147,  §  13. 

For  these  reasons,  we  are  of  opinion  that  the  provision  in  the  inden- 
ture of  March,  1879,  intended  to  restrain  Mrs.  Windram's  power  of 
alienating  the  income  of  the  trust  fund,  is  invalid ;  and  that  the  plain- 
tiff is  entitled  to  the  income  after  the  assignment  to  it,  or  after  notice 
thereof  was  given  to  the  trustees,  if  they  have  paid  it  to  Mrs.  Windram 
before  such  notice. 

We  need  not  consider  what  effect  the  modification  of  the  trusts  made 
in  September,  1880,  may  have  upon  the  rights  of  other  parties.  By 
this  modification,  the  trustees,  instead  of  paying  the  income  to  Mrs. 
Windram,  were  to  disburse  it  for  her  benefit,  as  they  should  see  fit. 
It  is  clear  that  it  would  be  a  gross  fraud  to  allow  it  to  defeat  the  rights 
of  the  plaintiff  under  its  prior  assignment,  and  the  presiding  justice  who 
heard  the  case  rightly  ruled  that  it  was  incompetent  and  immaterial  as 
against  the  plaintiff. 

The  result  is,  that  the  plaintiff  is  entitled  to  a  decree,  the  terms  of 
which  must  be  settled  before  a  single  justice. 

Decree  for  the  plaintiff.^ 

E.  8.  Mansfield,  for  the  plaintiff'. 

A.  S.  Wheeler  and  J.  H.  Young.,  for  the  defendants. 

1  See  Jackson  v.  Von  ZedlUx,  136  Mass.  342  (1884);  and  cf.  Holmes  v.  Penney,  3 
K.  &  J.  90  (1856). 
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SECTION    I. 

CONVEYANCES   IN   FRAUD    OF   CEEDITOKS. 

St,  13  Eliz.  c.  5  (1570).  —  For  the  avoiding  and  abolishing  of 
feigned,  covinous  and  fraudulent  feoffments,  gifts,  grants,  alienations, 
conveyances,  bonds,  suits,  judgments  and  executions,  as  well  of  lands 
and  tenements  as  of  goods  and  chattels,  more  commonly  used  and 
practised  in  these  days  than  hath  been  seen  or  heard  of  heretofore : 
(2)  which  feoffments,  gifts,  grants,  alienations,  conveyances,  bonds, 
suits,  judgments  and  executions,  have  been  and  are  devised  and  con- 
trived of  malice,  fraud,  covin,  collusion  or  guile,  to  the  end,  purpose 
and  intent,  to  delay,  hinder  or  defraud  creditors  and  others  of  their 
just  and  lawful  actions,  suits,  debts,  accounts,  damages,  penalties, 
forfeitures,  heriots,  mortuaries  and  reliefs,  not  only  to  the  let  or  hin- 
derance  of  the  due  course  and  execution  of  law  and  justice,  but  also  to 
the  overthrow  of  all  true  and  plain  dealing,  bargaining  and  chevisance 
between  man  and  man,  without  the  which  no  commonwealth  or  civil 
society  can  be  maintained  or  continued  : 

II.  Be  it  therefore  declared,  ordained  and  enacted  bj'  the  authoritj' 
of  this  present  Parliament,  That  all  and  every  feoffment,  gift,  grant, 
alienation,  bargain  and  conveyance  of  lands,  tenements,  hereditaments, 
goods  and  chattels,  or  of  anj'  of  them,  or  of  any  lease,  rent,  common  or 
other  profit  or  charge  out  of  the  same  lands,  tenements,  hereditaments, 
goods  and  chattels,  or  any  of  them,  by  writing  or  otherwise,  (2)  and  all 
and  everj'bond,  suit,  judgment  and  execution,  at  any  time  had  or  made 
sithenee  the  beginning  of  the  Queen's  Majesty's  reign  that  now  is,  or  at 
any  time  hereafter  to  be  had  or  made,  (3)  to  or  for  any  intent  or  purpose 
before  declared  and  expressed,  shall  be  from  henceforth  deemed  and 
taken  (only  as  against  that  person  or  persons,  his  or  their  heirs,  suc- 
cessors, executors,  administrators  and  assigns,  and  every  of  them,  whose 
actions,  suits,  debts,  accounts,  damages,  penalties,  forfeitures,  heriots, 
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mortuaries  and  reliefs,  by  such  guileful,  covinous  or  fraudulent  devices 
and  practices,  as  is  aforesaid,  are,  shall  or  might  be  in  any  wise  dis- 
turbed, hindered,  delayed  or  defrauded)  to  be  clearly  and  utterly  void, 
frustrate  and  of  none  effect ;  any  pretence,  color,  feigned  considera- 
tion, expressing  of  use,  or  any  other  matter  or  thing  to  the  contrary 
notwithstanding. 

III.  And  be  it  further  enacted"  by  the  authoritj-  aforesaid,  That  all 
and  every  the  parties  to  such  feigned,  covinous  or  fraudulent  feoffment, 
gift,  grant,  alienation,  bargain,  conveyance,  bonds,  suits,  judgments, 
executions  and  other  things  before  expressed,  and  being  privj'  and 
knowing  of  the  same,  or  any  of  them  ;  (2)  which  at  any  time  after  the 
tenth  day  of  June  next  coming  shall  wittingly  and  willingly  put  in  ure, 
avow,  maintain,  justify  or  defend  the  same,  or  any  of  them,  as  true, 
simple,  and  done,  had  or  made  bonafde  and  upon  good  consideration  ; 
(3)  or  shall  alien  or  assign  anj'^  the  lands,  tenements,  goods,  leases  or 
other  things  before-mentioned,  to  him  or  them  convej-ed  as  is  aforesaid, 
or  any  part  thereof ;  (4)  shall  incur  the  penalty  and  forfeiture  of  one 
j-ear's  value  of  the  said  lands,  tenements  and  hereditaments,  leases, 
rents,  commons  or  other  profits,  of  or  out  of  the  same ;  (5)  and  the 
whole  value  of  the  said  goods  and  chattels ;  (6)  and  also  so  much 
money  as  are  or  shall  be  contained  in  any  such  covinous  and  feigned 
bond ;  (7)  the  one  moiety  whereof  to  be  to  the  Queen's  Majesty,  her 
heirs  and  successors,  and  the  other  moietj-  to  the  party  or  parties 
grieved  by  such  feigned  and  fraudulent  feoffment,  gift,  grant,  aliena- 
tion, bargain,  conveyance,  bonds,  suits,  judgments,  executions,  leases, 
rents,  commons,  profits,  charges  and  other  things  aforesaid,  to  be  re- 
covered in  any  of  the  Queen's  courts  of  record  by  action  of  debt,  bill, 
plaint  or  information,  wherein  no  essoin,  protection  or  wager  of  law 
shall  be  admitted  for  the  defendant  or  defendants  ;  (8)  and  also  being 
thereof  lawfully  convicted,  shall  suffer  imprisonment  for  one  half  year 
without  bail  or  mainprise. 

VI.  Provided  also,  and  be  it  enacted  by  the  authority  aforesaid,  That 
this  Act,  or  anything  therein  contained,  shall  not  extend  to  an}'  estate 
or  interest  in  lands,  tenements,  hereditaments,  leases,  rents,  commons, 
profits,  goods  or  chattels,  had,  made,  conve3-ed  or  assured,  or  hereafter 
to  be  had,  made,  conveyed  or  assured,  which  estate  or  interest  is  or 
shall  be  upon  good  consideration  and  bona  fide  lawfully  conveyed  or 
assured 'to  any  person  or  persons,  or  bodies  politic  or  corporate,  not 
having  at  the  time  of  such  conveyance  or  assurance  to  them  made, 
anj-  manner  of  notice  or  knowledge  of  such  covin,  fraud  or  collusion 
as  is  aforesaid ;  anything  before  mentioned  to  the  contrarj'  hereof 
notwithstanding. 

VII.  This  Act  to  endure  unto  the  end  of  the  first  session  of  the  next 
Parliament.* 

1  This  Act  was  made  perpetual  by  St.  29  Eliz.  c.  5. 
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TWYNE'S   CASE. 

Star  Chamber.     1602. 

[Reported  3  Co.  80  i.] 

In  an  information  by  Coke,  the  Queen's  Attorney-General,  against 
Twyne  of  Hampshire,  in  the  Star  Chamber,  for  making  and  publishing 
of  a  fraudulent  gift  of  goods :  the  case  on  the  Stat,  of  13  Eliz.  cap.  5, 
was  such  ;  Pierce  was  indebted  to  Twyne  in  four  hundred  pounds,  and 
was  indebted  also  to  C.  in  two  hundred  pounds.  C.  brought  an  action 
of  debt  against  Pierce,  and  pending  the  writ,  Pierce  being  possessed  of 
goods  and  chattels  of  the  value  of  three  hundred  pounds,  in  secret 
made  a  general  deed  of  gift  of  all  his  goods  and  chattels  real  and  per- 
sonal whatsoever  to  Twyne,  in  satisfaction  of  his  debt ;  notwithstand- 
ing that  Pierce  continued  in  possession  of  the  said  goods,  and  some  of 
them  he  sold  ;  and  he  shore  the  sheep,  and  marked  them  with  his  own 
mark  ;  and  afterwards  C.  had  judgment  against  Pierce,  and  had  a  Jleri 
facias  directed  to  the  sheriff'  of  Southampton,  who  bj'  force  of  the  said 
writ  came  to  make  execution  of  the  said  goods  ;  but  divers  persons,  by 
the  command  of  the  said  Twyne,  did  with  force  resist  the  said  sheriff, 
claiming  them  to  be  the  goods  of  the  said  Twj'ne  hy  force  of  the  said 
gift ;  and  openly  declared  by  the  commandment  of  Twyne,  that  it  was 
a  good  gift,  and  made  on  a  good  and  lawful  consideration.  And 
whether  this  gift  on  the  whole  matter,  was  fraudulent  and  of  no  effect 
by  the  said  Act  of  13  Eliz.  or  not,  was  the  question.  And  it  was 
resolved  bj'  Sir  Thomas  Egerton,  Lord  Keeper  of  the  Great  Seal, 
and  by  the  Chief  Jdstice  Popham  and  Anderson,  and  the  whole 
Court  of  Star  Chamber,  that  this  gift  was  fraudulent,  within  the 
Statute  of  13  Eliz.     And  in  this  case  divers  points  were  resolved :  — 

1st.  That  this  gift  had  the  signs  and  marks  of  fraud,  because  the 
gift  is  general,  without  exception  of  his  apparel,  or  anything  of  neces- 
sity ;  for  it  is  commonly  said,  quod  dolus  versatur  in  generalibus. 

2d.  The  donor  continued  in  possession,  and  used  them  as  his  own ; 
and  by  reason  thereof  he  traded  and  traiHcked  with  others,  and 
defrauded  and  deceived  them. 

3d.     It   was   made   in   secret,   et    dona    clandestina    sunt  semper 


4th.   It  was  made  pending  the  writ. 

5th.  Here  was  a  trust  between  the  parties,  for  the  donor  possessed 
all,  and  used  them  as  his  proper  goods,  and  fraud  is  always  apparelled 
and  clad  with  a  trust,  and  a  trust  is  the  cover  of  fraud. 

6th.  The  deed  contains,  that  the  gift  was  made  honestly,  truly,  and 
bona  fid^  ;  et  dausulm  inconsuet'  semper  inducunt  suspicionem. 

Secondly,  it  was  resolved,  that  notwithstanding  here  was  a  true 
debt  due  to  Twyne,  and  a  good  consideration  of  the  gift,  yet  it  was  not 
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within  tlie  proviso  of  the  said  Act  of  13  Eliz.  by  which  it  is  provided, 
that  the  said  Act  shall  not  extend  to  any  estate  or  interest  in  lands, 
&(3.  goods  or  chattels  made  on  a  good  consideration  and  bona  fide ; 
for  although  it  is  on  a  true  and  good  consideration,  yet  it  is  not  bona 
fide,  for  no  gift  shall  be  deemed  to  be  bona  fide  within  the  said  pro- 
viso which  is  accompanied  with  any  trust ;  as  if  a  man  be  indebted  to 
five  several  persons,  in  the  several  sums  of  twent}-  pounds,  and  hath 
goods  of  the  value  of  twenty  pounds,  and  makes  a  gift  of  all  his  goods 
to  one  of  them  in  satisfaction  of  his  debt,  but  there  is  a  trust  between 
them,  that  the  donee  shall  deal  favorablj'^  with  him  in  regard  of  his  poor 
estate,  either  to  permit  the  donor,  or  some  other  for  him,  or  for  his 
benefit,  to  use  or  have  possession  of  them,  and  is  contented  that  he 
shall  pay  him  his  debt  when  he  is  able ;  this  shall  not  be  called  bona 
fide  within  the  said  proviso  ;  for  the  proviso  saith  on  a  good  consider- 
ation, and  bona  fide;  so  a  good  consideration  doth  not  suffice,  if  it  be 
not  also  bona  fide :  and  therefore,  reader,  when  any  gift  shall  be  to 
you  in  satisfaction  of  a  debt,  by  one  who  is  indebted  to  others  also ; 
1st,  Let  it  be  made  in  a  public  manner,  and  before  the  neighbors,  and 
not  in  private,  for  secrecy  is  a  mark  of  fraud.  2d,  Let  the  goods  and 
chattels  be  appraised  by  good  people  to  the  very  value,  and  take  a  gift 
in  particular  in  satisfaction  of  your  debt.  3d,  Immediatelj-  after  the 
gift,  take  the  possession  of  them ;  for  continuance  of  the  possession 
in  the  donor,  is  a  sign  of  trust.  And  know,  reader,  that  the  said  words 
of  the  proviso,  on  a  good  consideration,  and  bona  fide,  do  not  extend 
to  every  gift  made  bona  fide  ;  and  therefore  there  are  two  manners  of 
gifts  on  a  good  consideration,  scil.  consideration  of  nature  or  blood, 
and  a  valuable  consideration.  As  to  the  first,  in  the  case  before  put ; 
if  he  who  is  indebted  to  five  several  persons,  to  each  party  in  twenty 
pounds,  in  consideration  of  natural  affection,  gives  all  his  goods  to  his 
son,  or  cousin,  in  that  case,  forasmuch  as  others  should  lose  their 
debts,  &c.  which  are  things  of  value,  the  intent  of  the  Act  was,  that 
the  consideration  in  such  case  should  be  valuable ;  for  equitj'  requires, 
that  such  gift,  which  defeats  others,  should  be  made  on  as  high  and 
good  consideration  as  the  things  which  are  therebj-  defeated  are  ;  and 
it  is  to  be  presumed,  that  the  father,  if  he  had  not  been  indebted  to 
others,  would  not  have  dispossessed  himself  of  all  his  goods,  and  sub- 
jected himself  to  his  cradle;  and  therefore  it  shall  be  intended,  that  it 
was  made  to  defeat  his  creditors :  and  if  consideration  of  nature  or 
blood  should  be  a  good  consideration  within  this  proviso,  the  Statute 
would  serve  for  little  or  nothing,  and  no  creditor  would  be  sure  of  his 
debt.  And  as  to  gifts  made  bona  fide,  it  is  to  be  known,  that  ever3- 
gift  made  bona  fide,  either  is  on  a  trust  between  the  parties,  or  with- 
out any  trust ;  every  gift  made  on  a  trust  is  out  of  this  proviso ;  for 
that  which  is  betwixt  the  donor  and  donee,  called  a  trust  per  nomen 
specioswm,  is  in  truth,  as  to  all  the  creditors,  a  fraud,  for  they  are 
thereby  defeated  and  defrauded  of  their  true  and  due  debts.  And  every 
trust  is  either  expressed,  or  implied  :    an  express  trust  is,  when  in  the 
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gift,  or  upon  the  gift,  the  trust  by  word  or  writing  is  expressed :  a 
trust  implied  is,  when  a  man  makes  a  gift  without  anj'  consideration, 
or  on  a  consideration  of  nature,  or  blood  only  :  and  therefore,  if  a  man 
before  the  Stat,  of  27  H.  8  had  bargained  his  land  for  a  valuable  consid- 
eration to  one  and  his  heirs,  by  which  he  was  seised  to  the  use  of  the 
bargainee ;  and  afterwards  the  bargainor,  without  a  consideration, 
enfeoffed  others,  who  had  no  notice  of  the  said  bargain ;  in  this  case 
the  law  implies  a  trust  and  confidence,  and  they  shall  be  seised  to  the 
use  of  the  bargainee  :  so  in  the  same  case,  if  the  feoffees,  in  considera- 
tion of  nature,  or  blood,  had  without  a  valuable  consideration  enfeoffed 
their  sons,  or  any  of  their  blood  who  had  no  notice  of  the  first  bargain, 
3'et  that  shall  not  toll  the  use  raised  on  a  valuable  consideration  ;  for  a 
feoffment  made  only  on  consideration  of  nature  or  blood,  shall  not  toll 
•an  use  raised  on  a  valuable  consideration  but  shall  toll  an  use  raised  on 
consideration  of  nature,  for  both  considerations  are  in  cequali  Jure, 
and  of  one  and  the  same  nature. 

And  when  a  man,  being  greatly  indebted  to  sundry  persons,  makes  a 
gift  to  his  son,  or  any  of  his  blood,  without  consideration,  but  only  of 
nature,  the  law  intends  a  trust  betwist  them,  scil.  that  the  donee  would, 
in  consideration  of  such  gift  being  voluntarily  and  freely  made  to  him, 
and  also  in  consideration  of  nature,  relieve  his  father,  or  cousin,  and  not 
see  him  want  who  had  made  such  gift  to  him,  vide  33  H.  6,  33,  by 
Prisot,  if  the  father  enfeoffs  his  son  and  heir  apparent  within  age  bona 
fide,  yet  the  lord  shall  have  the  wardship  of  him :  so  note,  valuable 
consideration  is  a  good  consideration  within  this  proviso ;  and  a  gift 
made  iona  fide  is  a  gift  made  without  anj-  trust  either  expressed  or 
implied :  by  which  it  appears,  that  as  a  gift  made  on  a  good  considera- 
tion, if  it  be  not  also  bona  fide,  is  not  within  the  proviso  ;  so  a  gift  made 
hona  fide,  if  it  be  not  on  a  good  consideration,  is  not  within  the 
proviso ;  but  it  ought  to  be  on  a  good  consideration,  and  also  hona 
fide. 

To  one  who  marvelled  what  should  be  the  reason  that  Acts  and  Stat- 
utes are  continually  made  at  every  parliament  without  intermission,  and 
without  end,  a  wise  man  made  a  good  and  short  answer,  both  which 
are  well  composed  in  verse. 

"  Quseritur,  ut  orescunt  tot  magna  volumina  legis  ? 
In  piomptu  causa  est,  crescit  in  orbe  dolus." 

And  because  fraud  and  deceit  abound  in  these  days  more  than  in 
former  times,  it  was  resolved  in  this  case  by  the  whole  court,  that  all 
Statutes  made  against  fraud  should  be  liberally  and  beneflciallj-  ex- 
pounded to  suppress  the  fraud.  Note,  reader,  according  to  their 
opinions,  divers  resolutions  have  been  made. 

Between  Pauncefoot  and  Blunt,  in  the  Exchequer  Chamber,  Mich. 
85  and  36  El.  the  case  was :  Pauncefoot  being  indicted  for  recusancy, 
for  not  coming  to  divine  service,  and  having  an  intent  to  flee  beyond 
sea,  and  to  defeat  the  Queen  of  all  that  might  accrue  to  her  for  his 
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recusancy  or  flight,  made  a  gift  of  all  his  leases  and  goods  of  great 
value,  colored  with  feigned  consideration,  and  afterwards  he  fled  be- 
yond sea,  and  afterwards  was  outlawed  on  the  same  indictment :  and 
whether  this  gift  should  be  void  to  defeat  the  Queen  of  her  forfeiture, 
either  by  the  common  law,  or  by  any  Statute,  was  the  question  :  and 
some  conceived,  that  the  common  law,  which  abhors  all  fraud,  would 
make  void  this  gift  as  to  the  Queen,  vide  Mich.  12  and  13  El.  Dyer 
295,  4  and  5  P.  &  M.  160.  And  the  Stat,  of  50  E.  3,  cap.  6,  was 
considered ;  but  that  extends  onlj^  in  relief  of  creditors,  and  extends 
only  to  such  debtors  as  flee  to  sanctuaries,  or  other  privileged  places  : 
but  some  conceived,  that  the  Stat,  of  3  H.  7,  cap.  4,  extends  to  this 
case.  For  although  the  preamble  speaks  only  of  creditors ;  yet  it  is 
provided  by  the  body  of  the  Act  generally,  that  all  gifts  of  goods  and 
chattels  made  or  to  be  made  on  trust  to  the  use  of  the  donor,  shall  be 
void  and  of  no  effect,  but  that  is  to  be  intended  as  to  all  strangers  who 
are  to  have  prejudice  by  such  gift,  but  between  the  parties  themselves 
it  stands  good :  but  it  was  resolved  by  all  the  barons,  that  the  Stat.  13 
Eliz.  c.  5,  extends  to  it,  for  thereby  it  is  enacted  and  declared,  that  all 
feoffments,  gifts,  grants,  &c.  "  to  delay,  hinder  or  defraud  creditors, 
and  others,  of  their  just  and  lawful  actions,  suits,  debts,  accounts, 
damages,  penalties,  forfeitures,  heriots,  mortuaries  and  reliefs,"  shall 
be  void,  &c.  So  that  this  Act  doth  not  extend  only  to  creditors,  but 
to  all  others  who  had  cause  of  action,  or  suit,  or  any  penalty,  or 
forfeiture,  &c. 

And  it  was  resolved,  that  this  word  "  forfeiture"  should  not  be  in- 
tended only  of  a  forfeiture  of  an  obligation,  recognizance,  or  such  like 
(as  it  was  objected  by  some,  that  it  should,  in  respect  that  it  comes 
after  damage  and  penalty')  but  also  to  everything  which  shall  by  law 
be  forfeited  to  the  king  or  subject.  And  therefore  if  a  man,  to  prevent 
a  forfeiture  for  felon}',  or  by  outlawry  makes  a  gift  of  all  his  goods, 
and  afterwards  is  attainted  or  outlawed,  these  goods  are  forfeited  not- 
withstanding this  gift :  the  same  law  of  recusants,  and  so  the  Statute 
is  expounded  beneficially  to  suppress  fraud.  Note  well  this  woi'd 
"  declare  "  in  the  Act  of  13  Eliz.  by  which  the  parliament  expounded, 
that  this  was  the  common  law  before.  And  according  to  this  resolution 
it  was  decreed,  Hil.  36  Eliz.  in  the  Exchequer  Chamber. 

Mich.  42  and  43  Eliz.  in  the  Common  Pleas,  on  evidence  to  a  jurj-, 
between  Standen  and  Bullock,  these  points  were  resolved  by  the  whole 
-court  on  the  Stat,  of  27  El.  c.  4.  Walmslej',  J.,  said,  that  Sir  Christo- 
pher Wray,  late  C.  J.  of  England,  reported  to  him,  that  he,  and  all  his 
companions  of  the  King's  Bench  were  resolved,  and  so  directed  a  jury 
on  evidence  before  them  ;  that  where  a  man  had  convej-ed  his  land  to 
the  use  of  himself  for  life,  and  afterwards  to  the  use  of  divers  others  of 
his  blood,  with  a  future  power  »f  revocation,  as  after  such  feast,  or 
after  the  death  of  such  one ;  and  afterwards,  and  before  the  power  of 
revocation  began,  he,  for  valuable  consideration,  bargained  and  sold 
the  land  to  another  and  his  heirs :  this  bargain  and  sale  is  within  the 
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remedy  of  the  said  Statute.  For  although  the  Statute  saith,  "  the  said 
first  convej-ance  not  by  him  revoked,  according  to  the  power  by  him 
reserved,"  which  seems  by  the  literal  sense  to  be  intended  of  a  present 
power  of  revocation,  for  no  revocation  can  be  made  by  force  of  a  future 
power  until  it  comes  in  esse :  yet  it  was  held  that  the  intent  of  the  Act 
was,  that  such  voluntary  conveyance  which  was  originally  subject  to  a 
power  of  revocation,  be  it  in  prcesenti  or  in  futuro,  should  not  stand 
against  a  purchaser  bona  fide  for  a  valuable  consideration ;  and  if 
other  construction  should  be  made,  the  said  Act  would  serve  for  little 
or  no  purpose,  and  it  would  be  no  difficult  matter  to  evade  it :  so  if  A. 
had  reserved  to  himself  a  power  of  revocation  with  the  assent  of  B. 
and  afterwards  A.  bargained  and  sold  the  land  to  another,  this  bargain 
and  sale  is  good,  and  within  the  remedy  of  the  said  Act ;  for  otherwise 
the  good  provision  of  the  Act,  by  a  small  addition,  and  evil  invention, 
would  be  defeated. 

And  on  the  same  reason  it  was  adjudged,  38  Eliz.  in  the  Common 
Pleas,  between  Lee  and  his  wife  executrix  of  one  Smith,  plaintiff,  and 
Mary  Colshil,  executrix  of  Thomas  Colshil,  defendant,  in  debt  on  an 
obligation  of  one  thousand  marks,  Rot.  1707  :  the  case  was,  Colshil  the 
testator  had  the  oflSce  of  the  Queen's  customer,  bj-  letters  patent,  to 
him  and  his  deputies ;  and  by  indenture  between  him  and  Smith,  the 
testator  of  the  plaintiff,  and  for  six  hundred  pounds  paid,  and  one  hun- 
dred pounds  per  annum  to  be  paid  during  the  life  of  Colshil,  made  a 
deputation  of  the  said  office  to  Smith ;  and  Colshil  covenanted  with 
Smith,  that  if  Colshil  should  die  before  him,  that  then  his  executors 
should  repay  him  three  hundred  pounds.  And  divers  covenants  were 
in  the  said  indentui-e  ccmceniing  the  said  office,  and  the  enjojing  of  it : 
and  Colshil  was  bound  to  the  said  Smith  in  the  said  obligation  to  per- 
form the  covenants ;  and  the  breach  was  alleged  in  the  non-payment 
of  the  said  three  hundred  pounds,  forasmuch  as  Smith  survived  Colshil : 
and  although  the  said  covenant  to  repay  the  three  hundred  pounds  was 
lawful,  yet  forasmuch  as  the  rest  of  the  covenants  were  against  the 
Statute  of  5  E.  6,  cap.  16,  and  if  the  addition  of  a  lawful  covenant 
should  make  the  obligation  of  force  as  to  that,  the  Statute  would  serve 
for  little  or  no  purpose ;  for  this  cause  it  was  adjudged,  that  the 
obligation  was  utterlj^  void. 

2d,  It  was  resolved,  that  if  a  man  hath  power  of  revocation,  and 
afterwards,  to  the  intent  to  defraud  a  purchaser,  he  levies  a  fine,  or 
makes  a  feoffment,  or  other  conveyance  to  a  stranger,  by  which  he 
extinguishes  his  power,  and  afterwards  bargains  and  sells  the  land  to 
another  for  a  valuable  consideration,  the  bargainee  shall  enjoy  the  land, 
for  as  to  him,  the  fine,  feoffment,  or  other  conveyances,  bj'  which  the 
condition  was  extinct,  was  void  by  the  said  Act ;  and  so  the  first 
clause,  by  which  all  fraudulent  and  covinous  convej-ances  are  made 
void  as  to  purchasers,  extend  to  the  last  clause  of  the  Act,  soil,  when 
he  who  makes  the  bargain  and  sale  had  power  of  revocation.  And  it 
was  said,  that  the  Statute  of  27  El.  hath  made  voluntary  estates  made 
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with  power  of  revocation,  as  to  purchasers,   in  equal  degree  with 
conveyances  made  by  fraud  and  covin  to  defraud  purchasers. 

Between  Upton  and  Basset  in  trespass,  Trin.  37  El.  in  the  Common 
Pleas,  it  was  adjudged,  that  if  a  man  makes  a  lease  for  years,  by  fraud 
and  covin,  and  afterwards  makes  another  lease  bona  fide,  but  without 
fine  or  rent  reserved,  that  the  second  lessee  should  not  avoid  the  first 
lease. 

For  first  it  was  agreed,  that  by  the  common  law  an  estate  made  bj' 
fraud  should  be  avoided  only  by  him  who  had  a  former  right,  title,  in- 
terest, debt  or  demand,  as  33  H.  6,  a  sale  in  open  market  b}'  covin 
shall  not  bar  a  right  which  is  more  ancient :  nor  a  covinous  gift  shall 
not  defeat  execution  in  respect  of  a  former  debt,  as  it  is  agreed  in  22 
Ass.  72,  but  he  who  hath  right,  title,  interest,  debt  or  demand,  more 
puisne,  shall  not  avoid  a  gift  or  estate  precedent  by  fraud  by  the 
common  law. 

2d,  It  was  resolved,  that  no  purchaser  should  avoid  a  precedent  con- 
veyance made  by  fraud  and  covin,  but  he  who  is  a  purchaser  for  money 
or  other  valuable  consideration,  for  although  in  the  preamble  it  is  said 
"  for  money  or  other  good  consideration,"  and  likewise  in  the  body  of 
the  Act,  "  for  money  or  other  good  consideration,"  yet  these  words 
"  good  consideration  "  are  to  be  intended  only  of  valuable  consideration  ; 
and  that  appears  by  the  clause  which  concerns  those  who  had  power  of 
revocation  ;  for  there  it  is  said,  for  money  or  other  good  consideration 
paid,  or  given,  and  this  word  "paid"  is  to  be  referred  to  "money," 
and  "given"  is  to  be  referred  to  "  good  consideration,"  so  the  sense 
is  for  money  paid,  or  other  good  consideration  given,  which  words  ex- 
clude all  considerations  of  nature  or  blood,  or  the  like,  and  are  to  be 
intended  only  of  valuable  considerations  which  may  be  given ;  and 
therefore  he  who  makes  a  purchase  of  land  for  a  valuable  consideration, 
is  only  a  purchaser  within  this  Statute.  And  this  latter  clause  doth 
well  expound  these  words  "other  good  consideration"  mentioned 
before  in  the  preamble  and  body  of  the  Act. 

And  so  it  was  resolved,  Pasch.  32  El.  in  a  case  referred  out  of  the 
Chancery  to  the  consideration  of  Windham  and  Periam,  Justices  :  be- 
tween Joh7i  Nedhatn  plaintiff,  and  Beaumont  Serjeant  at  law,  defend- 
ant :  where  the  case  was,  Henr3-  Babington  seised  in  fee  of  the  manor 
of  Lit-Church  in  the  county  of  Derbj',  by  indenture  10  February  8  El. 
covenanted  with  the  Lord  Darcy,  for  tlie  advancement  of  such  heirs 
male,  as  well  those  he  had  begot,  as  those  he  should  afterwards  beget 
on  the  body  of  Mary  then  his  wife  (sister  to  the  said  Lord  Darcy)  be- 
fore the  feast  of  St.  John  Baptist  then  next  following,  to  levy  a  fine  of 
the  said  manor  to  the  use  of  the  said  Henry  for  his  life,  and  afterwards 
to  the  use  of  the  eldest  issue  male  of  the  bodies  of  the  said  Henry  and 
Mary  begotten  in  tail,  &c.  and  so  to  three  issues  of  their  bodies,  &c. 
with  the  remainder  to  his  right  heirs.  And  afterwards  8  Mali,  ann. 
8  Eliz.  Henry  Babington,  by  fraud  and  covin,  to  defeat  the  said  cove- 
nant, made  a  lease  of  the  said  manor  for  a  great  number  of  years,  to 
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Robert  Hej-s  ;  and  afterwards  levied  the  fine  accordingly :  and  on  con- 
ference had  with  the  other  justices,  it  was  resolved,  that  although  the 
issue  was  a  purchaser,  yet  he  was  not  a  purchaser  in  vulgar  and  com- 
mon intendment:  also  consideration  of  blood,  natural  affection,  is  a 
good  consideration,  but  not  such  a  good  consideration  which  is  in- 
tended by  the  Stat,  of  27  Ehz.  for  a  valuable  consideration  is  only  a 
good  consideration  within  that  Act :  in  this  case  Anderson  C.  J.  of  the 
Common  Pleas,  said,  that  a  man  who  was  of  small  understanding,  and 
not  able  to  govern  the  lands  which  descended  to  him,  and  being  given 
to  riot  and  disorder,  by  mediation  of  his  friends,  openly  conveyed  his 
lands  to  them,  on  trust  and  confidence  that  he  should  take  the  profits 
for  his  maintenance,  and  that  he  should  not  have  power  to  waste  and 
consume  the  same  ;  and  afterwards,  he  being  seduced  by  deceitful  and 
covinous  persons,  for  a  small  sum  of  money  bargained  and  sold  his 
land,  being  of  a  great  value :  this  bargain,  although  it  was  for  monej-, 
was  holden  to  be  out  of  this  Statute :  for  this  Act  is  made  against  all 
fraud  and  deceit,  and  doth  not  help  any  purchaser,  who  doth  not  come 
to  the  land  for  a  good  consideration  lawfully  and  without  fraud  or 
deceit ;  and  such  conveyance  made  on  trust  is  void  as  to  him  who 
purchases  the  land  for  a  valuable  consideration  bona  fide,  without 
deceit  or  cunning. 

And  by  the  judgment  of  the  whole  court  Twyne  was  convicted  of 
fraud,  and  he  and  all  the  others  of  a  riot. 


EDWARDS  V.  HARBEN. 

King's  Bench.     1788. 

{Hxported  2  T.  U.  687.] 

Assumpsit  for  goods  sold  to  the  defendant's  testator.  The  defend- 
ant pleaded  that  he  was  not  executor,  nor  had  ever  administered  as 
such  ;  and,  secondly,  that  he  had  fully  administered,  &c.  Replication, 
that  he  had  administered  divers  goods,  &c.  of  the  testator ;  and  issue 
thereon.  And  to  the  second  plea,  that  the  defendant,  at  the  tirne  of 
exhibiting  the  plaintiff's  bill,  had,  and  still  has,  goods  and  chattels  of 
the  deceased  in  his  hands  sufllcient  to  satisfy  the  plaintiff's  demands  ; 
and  issue  thereon.  At  the  trial  at  the  last  assizes  at  East  Grinstead, 
Sussex,  a  verdict  was  found  for  the  plaintiff,  with  £22  IBs.  'od.  damage's, 
and  40s.  costs,  subject  to  the  opinion  of  this  court  on  the  following 
case.  William  Tempest  Mercer  in  his  lifetime,  and  before  the  time  of 
the  execution  of  the  bill  of  sale  hereinafter  mentioned,  was  indebted 
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to  the  plaintiff  in  the  sum  of  £22  18s.  6c?.  for  goods  sold  and  delivered, 
which  sum  still  remains  due  to  the  plaintiff.  William  Tempest  Mercer, 
at  the  time  of  the  execution  of  the  said  bill  of  sale,  was  likewise  in- 
debted to  the  defendant  in  the  sum  of  £191  for  money  lent.  On  the 
27th  of  March,  1786,  Tempest  Mercer  offered  to  the  defendant  a  bill  of 
sale  of  his  goods,  household  furniture,  and  stock  in  trade,  in  his  house 
at  Lewes,  by  way  of  security  for  the  said  debt.  The  defendant  refused 
to  accept  of  the  same,  unless  he  should  be  at  libertj'  to  enter  upon  the 
effects  and  sell  them  immediately'  after  the  expiration  of  fourteen  days 
from  the  execution  thereof,  in  case  the  monej-  should  not  be  sooner 
paid ;  to  which  Tempest  Mercer  agreed,  and  accordingl}-  on  the  same 
day  executed  a  bill  of  sale  in  the  common  form,  by  which  Mercer  bar- 
gained and  sold  to  the  defendant  forever  his  household  furniture,  medi- 
cines, stock  in  trade  [particularly  specifying  them],  and  all  and  every 
other  the  goods,  chattels,  and  effects  whatsoever,  in  and  about  his 
dwelling-house  and  premises  at  Lewes.  Immediately  upon  the  execu- 
tion of  the  bill  of  sale,  possession  was  delivered  to  the  defendant  in 
the  manner  described  therein,  viz.  by  the  delivery  of  one  cork-screw  in 
the  name  of  the  whole,  but  in  no  other  manner  whatsoever.  All  the 
effects  described  in  the  bill  of  sale  remained  in  the  possession  of  Wil- 
liam. Tempest  Mercer  until  the  time  of  his  death,  which  happened  on  the 
7th  of  April,  1786.  On  the  8th  of  April,  1786,  being  before  the  ex- 
piration of  fourteen  days  from  the  execution  of  the  bill  of  sale,  the 
defendant  entered  and  took  possession  of  the  effects  contained  in  the 
bill  of  sale,  being  then  in  the  house  of  the  deceased,  and  afterwards 
sold  the  same  for  £236  7s.  bd.  William  Tempest  Mercer  died  intestate  ; 
and  no  letters  of  administration  were  taken  out  to  the  deceased  by  the 
defendant,  or  by  any  other  person,  before  the  commencement  of  this 
action.  The  question  for  the  opinion  of  the  court  is,  Whether  the  de- 
fendant be  entitled  to  retain  the  produce  of  the  said  effects,  or  at  least 
the  value  pf  £191,  the  consideration  of  the  bill  of  sale  ;  or  whether  the 
bill  of  sale  be  void  as  against  the  creditors  of  William  Tempest  Mer- 
cer ;  and  the  plaintiff  in  this  action  be  entitled  to  recover  his  debt  ot 
£22  18s.  Qd.  against  the  defendant,  as  executor  de  son  tort  ? 

Partington,  for  the  plaintiff. 

Steele,  for  the  defendant. 

BuLLER,  J.  This  is  an  action  brought  by  the  plaintiff,  who  is  a  cred- 
itor of  Mercer,  against  the  defendant  as  executor.  It  does  not  appear 
by  the  case  that  any  other  goods  than  those  mentioned  in  the  bill  of 
sale  came  to  the  defendant's  hands.  The  bill  of  sale  is  dated  on  the 
27th  March  1786,  and  is  a  general  bill  of  sale  of  all  the  defendant's 
household  furniture"  and  stock  in  trade.  This  bill  of  sale  is  to  take 
effect  immediately  on  the  face  of  it :  but  there  was  an  agreement  be- 
tween Mercer  and  the  defendant,  that  the  goods  should  not  be  sold  till 
the  expiration  of  fourteen  days  from  the  date  of  its  executior. ;  and  no 
possession  was  actually  taken  till  after  the  death  of  Mercer,  which  hap- 
pened within  the  fourteen  days  ;  but  there  was  a  formal  delivery  of  a 
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cork-screw  in  the  name  of  the  whole.  On  this  case  two  questions 
arise  :  First,  whether  this  bill  of  sale  be  void  or  not ;  and  Secondly,  if 
void,  whether  the  defendant  by  having  taken  these  goods  under  the 
bill  of  sale,  made  himself  liable  as  an  executor  de  son  tort.  The  first 
question  came  before  the  court  in  the  last  term  in  the  case  of  Bamford 
V.  Baron.,  2  T.  E.  594,  on  a  motion  for  a  new  trial  from  the  Northei-n 
Circuit ;  and  after  hearing  that  case  argued,  we  thought  it  right  to  take 
the  opinion  of  all  the  judges  upon  it.  Accordingly  we  consulted  with 
all  the  judges,  who  are  unaniuiousl3-  of  opinion  that  unless  possession 
accompanies  and  follows  the  deed,  it  is  fraudulent  and  void  ;  I  lay 
stress  upon  the  words  "accompanies  and  follows,"  because  I  shall 
mention  some  cases  where,  though  possession  was  not  delivei-ed  at  the 
time,  the  conveyance  was  not  held  to  be  fraudulent.  There  are  many 
cases  on  this  subject ;  from  which  it  appears  to  me  that  the  principle 
which  I  have  stated  never  admitted  of  any  serious  doubt.  So  long  ago 
as  in  the  case  in  Bulstrode,  the  court  held  that  an  absolute  conveyance 
or  gift  of  a  lease  for  years,  unattended  with  possession,  was  fraudulent ; 
but  if  the  deed  or  conveyance  be  conditional,  there  the  vendor's  con- 
tinuing in  possession  does  not  avoid  it,  because  by  the  terms  of  the 
convej'ance  the  vendee  is  not  to  have  the  possession  till  he  has  per- 
formed the  condition.  Now  here  the  bill  of  sale  was  on  the  face  of  it 
absolute,  and  to  take  place  immediatelj',  and  the  possession  was  not 
delivered ;  and  that  case  makes  the  distinction  between  deeds  or  bills 
of  sale  which  are  to  take  place  immediately,  and  those  which  are  to 
take  place  at  some  future  time.  For  in  the  latter  case  the  possession 
continuing  in  the  vendor  till  that  future  time,  or  till  that  condition  is 
performed,  is  consistent  with  the  deed ;  and  such  possession  comes 
within  the  rule,  as  accompanying  and  following  the  deed.  That  case 
has  been  universall}'  followed  by  all  the  cases  since.  One  of  the 
strongest  is  quoted  in  Buchnal  and  Others  v.  Roiston,  Pr.  in  Chan. 
287  ;  there  one  Brewer,  having  shipped  a  cargo  of  goods,  borrowed  of 
the  plaintiff  £600  on  bottomrj',  and  at  the  same  time  made  a  bill  of 
sale  of  the  goods,  and  of  the  produce  and  advantage  thereof,  to  the 
plaintiff.  There  Sir  E.  Northey  cited  a  case,  "where  a  man  took 
out  execution  against  another ;  by  agreement  between  them  the  owner 
was  to  keep  the  possession  of  them  upon  certain  terms,  and  afterwards 
another  obtained  judgment  against  the  same  man,  and  took  the  goods 
in  execution ;  and  it  was  held  that  he  might,  and  that  the  first  execu- 
tion was  fraudulent  and  void  against  any  subsequent  creditor,  because 
there  was  no  change  of  the  possession,  and  so  no  alteration  made  of 
the  property."  And  he  said  it  had  been  ruled  forty  times  in  his  experi- 
ence at  Guildhall,  that,  if  a  man  sells  goods,  and  still  continue  in  pos- 
session as  visible  owner  of  them,  such  sale  is  fraudulent  and  void 
as  to  creditors,  and  that  the  law  has  been  alwa3's  so  held.  The  Lord 
Chancellor  held  in  the  principal  case  that  the  trust  of  those  goods  ap- 
peared upon  the  very  face  of  the  bill  of  sale.  That  though  the}'  were 
sold  to  the  plaintifi's,  yet  thej'  trusted  Brewer  to  negotiate  and  sell  them 
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for  their  advantage,  and  Brewer's  keeping  possession  of  them  was  not 
to  give  a  false  credit  to  him  as  in  other  cases  which  iiad  been  cited,  but 
for  a  particular  purpose  agreed  upon  at  the  time  of  the  sale.  So  that 
the  Chancellor  in  that  case  proceeded  on  the  distinction  which  I  have 
taken ;  he  supported  the  deed,  because  the  want  of  possession  was 
consistent  with  it.  This  has  been  argued  by  the  defendant's  counsel 
as  being  a  case  in  which  the  "want  of  possession  is  only  evidence  of 
fraud,  and  that  it  was  not  such  a  circumstance  per  se  as  makes  the 
transaction  fraudulent  in  point  of  law  :  that  is  the  point  which  we  have 
considered,  and  we  are  all  of  opinion  that  if  there  be  nothing  but  the 
absolute  conveyance  without  the  possession,  that  in  point  of  law  is 
fraudulent.  On  the  other  hand  there  are  cases,  where  the  vendor  has 
continued  in  possession,  and  the  bill  of  sale  has  not  been  adjudged 
fraudulent,  if  the  want  of  immediate  possession  be  consistent  with  the 
deed.  Such  was  the  case  of  I,07'd  Cadogan  v.  Kennet,  Cowp.  432, 
because  there  the  possession  fallowed  the  deed.  So  also  the  case  of 
Saselinton  and  Another  v.  Gill  and  Another,  Sheriff  of  Middlesex, 
Tr.  24  Geo.  3,  B.  R.  post  3,  vol.  620  n.  ;  there  personal  property,  con- 
sisting (inter  alia)  of  some  cows,  was  settled  on  the  marriage  of  the 
plaintiflfs  wife  on  certain  trusts ;  and  the  court  held  that  only  those 
which  were  purchased  after  the  marriage  could  be  taken  to  satisfy  the 
debts  of  the  husband.  The  second  question  then  is.  Whether  the  de- 
fendant's having  taken  possession  of  these  goods  after  Mercer's  death, 
though  under  the  bill  of  sale,  will  make  him  an  executor  de  son  tort  ? 
The  two  cases,  which  were  cited  b}'  the  plaintiff's  counsel,  are  decisive 
of  this  point.  In  Bac.  Abr.  (2  Bac.  Abr.  605)  it  is  said  "if  a  man 
make  a  deed  of  gift  of  his  goods  in  his  lifetime  b}'  covin  to  oust  his 
creditors  of  their  debts,  yet  after  his  death  the  vendee  shall  be  charged 
for  them."  There  too  the  possession  was  delivered  to  the  vendee.  To 
support  this  doctrine  13  H.  4,  4  b,  Rol.  Abr.  549,  are  both  quoted. 
Then  in  what  manner  shall  he  be  charged  ?  He  can  only  be  charged 
as  executor ;  because  anj'  intermeddling  with  the  intestate's  effects 
makes  him  so.  The  cases  in  Cro.  Jac.  and  Yelv.  cited  at  the  bar  prove 
it,  and  state  the  manner  in  which  he  shall  be  charged.  There  is  also 
another  strong  case  on  this  point  in  Dyer  (Dy.  166  b).  In  short 
every  intermeddling  after  the  death  of  the  party  makes  the  person  so 
intermeddling  an  executor  de  son  tort. 

Grose,  J.,  observed  that  it  was  unnecessary  to  repeat  what  had  been 
said  from  the  bench ;  but  said  that  he  was  perfectly  satisfied  that  the 
law  was  as  had  been  stated. 

Postea  to  the  plaintiff. 
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HOLBIRD  V.  ANDERSON. 

King's  Bench.     1793, 

[Reported  5  T.  R.  235.] 

At  the  trial  of  this  action,  before  Lord  Kenyan,  against  the  defend- 
ants, sheriffs  of  London,  for  a  false  return  to  a  writ  of  fieri  facias  against 
Charter,  the  case  appeared  to  be  this  :  in  Easter  Term  1791  Shepherd 
obtained  a  judgment  against  Charter,  who  brought  a  writ  of  error,  and 
delayed  execution  until  Easter  Term  1792,  when  the  judgment  was 
affirmed  in  the  Exchequer  Chamber.  On  the  7th  of  May  the  costs  in 
that  suit  were  taxed ;  and  on  the  same  day  Charter  wrote  a  letter  to 
Shepherd,  requesting  further  time,  which  was  refused.  On  the  8th  of 
Maj-,  Charter,  knowing  Shepherd's  intention  to  take  out  execution, 
which  he  was  entitled  to  sue  out  that  day,  went  to  the  plaintiff,  Holbird, 
who  was  a  creditor  of  his,  informed  him  of  his  situation,  and  executed 
a  warrant  of  attorney  to  confess  a  judgment,  on  which  judgment  was 
immediately  entered  up,  and  execution  sued  out  and  delivered  to  the 
sheriff  two  hours  before  Shepherd's  execution  reached  the  sheriff's 
office.  The  sheriff  levied  under  Shepherd's  writ,  and  returned  nulla 
bona  to  the  plaintiffs.  On  this  evidence  it  was  contended  on  the  part 
of  the  defendants  that  the  plaintiff  was  not  entitled  to  recover,  inas- 
much as  this  was  an  undue  preference  given  b3-  Charter  to  the  plaintiff 
for  the  purpose  of  defeating  Shepherd's  execution,  and  that  the  warrant 
of  attorney  given  to  the  plaintiff  was  fraudulent  and  void  by  the  Stat. 
13  Eliz.  c.  5.  But  Lord  Kenyon  being  of  opinion  that  this  was  not  an 
undue  preference,  the  plaintiff  had  a  verdict ;  to  set  which  aside 

Gihbs  on  a  former  day  obtained  a  rule  to  show  cause. 

Mingay  and  Lawes  now  showed  cause. 

Erskine  and  Gibhs,  contra. 

Lord  Kenton,  Ch.  J.  There  was  no  fraud  in  tliis  case.  The  plain- 
tiff' was  preferred  hy  his  debtor,  Charter,  not  with  a  view  of  any  benefit 
to  the  latter,  but  merely  to  secure  the  payment  of  a  just  debt  to  the 
former,  in  which  I  see  no  illegality  or  injustice.  The  words  of  the  Stat. 
13  Eliz.  do  not  apply  to  this  case,  for  this  warrant  of  attorne3-  was 
given  on  a  good  consideration  ;  and  the  other  words  in  the  Act  "  bona 
fide "  onlj-  apply  to  those  cases  where  possession  is  not  delivered,  or 
where  it  is  merelj'  colorable.  Of  the  former  kind  was  Twyne's  Case, 
where  the  vendor  continued  in  possession ;  and  of  the  latter  was 
Hodgson  v.  Newman,  where  (as  far  as  I  recollect)  the  goods  were  not 
removed  from  the  vendor's  house,  and  his  wife  continued  in  possession 
of  them.  Nor  can  the  case  mentioned  in  Gadogan  v.  Kennet  govern 
this  ;  for  there  was  a  decree  in  the  Court  of  Chancery,  and  a  sequestra- 
tion ;  which  was  an  equitable  charge  on  the  defendant's  property,  and 
of  which  the  purchaser  had  notice.    No  answer  has  been  given  to  the 
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case  put  of  the  executor  :  it  is  not  suflScient  to  say  that  these  were  not 
creditors  in  equal  degree  ;  for  the  rule  concerning  creditors  of  unequal 
degrees  does  not  applj-  inter  vivos.  And  in  this  case  the  judgment  and 
simple  contract  creditor  stood  upon  the  same  footing. 

AsHHUEST,  J.  The  reason  why  executors  are  confined  in  their  pre- 
ference to  those  of  equal  degree,  is,  because  otherwise  it  would  amount 
to  a  devastavit.  But  inter  vivos  all  are  of  the  same  degree  ;  and  any 
one  may  be  preferred  in  this  manner. 

Edller,  J.  In  the  case  of  Hodgson  v.  Newman,  there  -was  another 
ground  for  avoiding  the  bill  of  sale  ;  it  was  not  a  bill  of  sale  of  cer- 
tain goods  only  at  a  stated  price,  but  a  general  bill  of  sale  of  all  the 
grantor's  effects,  without  any  valuation  of  them. 

Mule  discharged. 


MAETINDALE  v.  BOOTH. 
KiN&'s  Bench.     1832. 
[Reported  Z  B.  &  Ad.  498.] 

Trespass  for  taking  away  and  converting  furniture,  goods,  and 
chattels  of  the  plaintiffs.  Plea,  Not  guilty.  At  the  trial  before  Lord 
Tenterden,  C.  J.,  at  the  Middlesex  sittings  after  Trinity  Term  1829,  the 
jury  found  a  verdict  for  the  plaintiffs  for  £93  16s.,  subject  to  the  opinion 
of  this  court  on  the  following  case  :  — 

Before  the  8th  of  May  1828,  one  W.  G.  Priest,  who  kept  the  Peacock 
Tavern  in  Maiden  Lane,  Middlesex,  was  indebted  to  the  plaintiffs,  wine 
and  spirit  merchants,  in  £10  for  wine  and  spirits.  Priest  having  ap- 
plied to  them  for  a  further  supph'  of  wine  upon  credit,  and  for  a  loan 
of  money,  the  plaintiffs  refused  to  give  him  any  further  credit,  or  to 
lend  him  any  monej'  unless  he  would  give  them  satisfactory  securitj'. 
Priest  then  proposed  to  execute  a  bill  of  sale  to  them  of  the  furniture 
and  fixtures  in  the  Peacock  Tavern  as  such  securitj',  and  the  plaintiffs 
agreed  to  give  him  credit  thereupon  to  the  extent  of  £200.  After 
Priest  and  the  plaintiffs  had  agreed  to  give  and  accept  such  securitj', 
but  before  the  bill  of  sale  was  actually  executed,  the  plaintiffs,  upon 
the  faith  of  such  agreement,  advanced  to  Priest  £30  in  money,  and  to 
the  amount  of  £60  in  wine  and  spirits,  and  in  two  days  afterwards,  viz. 
the  8th  of  Maj'  1828,  in  pursuance  of  the  agreement,  Priest  executed 
and  delivered  to  the  plaintiffs  a  bill  of  sale,  reciting  that  he.  Priest, 
was  indebted  to  the  plaintiffs  in  the  sum  of  £100  for  money  advanced 
and  goods  sold  and  delivered,  and  stating  that,  in  consideration  thereof, 
he  granted,  bargained,  sold,  and  assigned  unto  the  plaintiffs  all  the 
household  goods,  furniture,  &c.  in  and  about  the  premises  called  the 
Peacock  Tavern,  to  hold  to  the  proper  use  and  behoof  of  the  plaintiffs 
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forever,  subject  to  the  condition  tliereinafter  contained :  proviso,  that 
if  Priest  should  pay  the  said  sum  of  £100  with  lawful  interest  thereon 
bj-  instalments,  that  is  to  say,  £25  on  the  7th  of  June  then  next,  £25 
on  the  7th  of  May  next,  and  £50,  the  residue  thereof,  on  the  7th  of 
November  1829,  the  deed  should  be  void  ;  but  in  default  of  payment 
of  all  or  any  of  the  said  sums  at  the  times  appointed,  then  it  should 
be  lawful,  although  no  advantage  should  have  been  taken  of  any  pre- 
vious default,  for  the  plaintiffs  forthwith  to  enter  upon  the  premises, 
and  take  possession  of  the  goods,  furniture,  &c.,  and  absolutely  sell 
and  dispose  of  the  same.  There  was  a  power  reserved  to  the  plaintiffs, 
during  the  continuance  of  the  deed,  to  enter  upon  the  premises  and 
take  an  inventory ;  and  also  at  anj-  time  after  default  as  aforesaid  to 
take  and  retain  possession  of  the  goods  until  thej-  sliould  deem  it  expe- 
dient to  seU.  Then  followed  a  proviso,  "  that  until  default  should  be 
made  in  payment  of  all  or  any  of  the  said  sums,  it  should  be  lawful 
for  Priest  to  retain  and  keep  quiet  possession  of  all  and  singular  the 
said  household  goods,"  &c. 

Before  Priest  commenced  dealing  with  the  plaintiffs,  he  had  married 
the  widow  of  one  Higman,  who  formerly-  kept  the  Peacock  Tavern,  and 
who,  at  the  time  of  his  death,  was  indebted  to  Combe,  Delafield,  and 
Co.  in  the  sum  of  £1100.  His  widow  being  executrix  of  his  will,  on 
on  her  marriage  with  Priest  thej-  both  became  possessed  of  Higman's 
effects  ;  and  Priest,  by  waj-  of  security  for  the  said  £1100,  executed  a 
warrant  of  attorney  to  Combe,  Delafield,  and  Co.  for  that  amount  in 
November  1823.  On  the  1st  of  November  1828,  Messrs.  Combe, 
Delaiield,  and  Co.  caused  judgment  to  be  entered  up  on  the  warrant  of 
attorney,  and  sued  out  a  writ  of_/?.  fa.  directed  to  the  defendants  Booth 
and  Copelaud,  then  sheriff  of  Middlesex,  who  thereupon  issued  their 
warrant  to  Wilson,  the  other  defendant,  their  officer,  and  he  seized 
and  took  in  execution  the  goods  in  question,  being  the  furniture  and 
effects  in  the  Peacock  Tavern.  While  the  sheriff  remained  in  posses- 
sion, the  plaintiffs  came  upon  the  premises,  gave  the  defendants  notice 
of  the  bill  of  sale,  and  required  them  to  relinquish  possession,  which 
was  refused,  and  the  sheriff  sold  the  goods.  This  case  was  now 
argued  by 

Archbold  for  the  plaintiffs. 

Cornyn,  contra. 

Lord  Tenterden,  C.  J.  I  am  of  opinion  that  the  deed  of  sale  was 
not  absolutely  void.  Much  has  been  said  as  to  the  secrecy  attending 
that  transfer,  but  the  observation  applies  with  equal  force  to  the  war- 
rant of  attorney,  which  was  unknown  to  the  plaintiffs,  and  which  Combe 
and  Co.  forbore  to  act  upon  for  so  long  a  time.  The  consideration 
for  the  bill  of  sale  was  not  only  an  antecedent  debt,  but  a  sum  of  money 
to  be  advanced  by  the  plaintiffs  to  enable  Priest  to  carry  on  his  trade. 
The  omission  of  the  plaintiffs  to  take  possession  of  the  goods  was  per- 
fectly consistent  with  the  deed  ;  for  it  was  stipulated  that  Priest  should 
continue  in  possession  until  default  made  in  payment  of  all  or  any  of 
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the  instalments,  and  that  on  such  default  it  should  be  lawful,  although 
no  advantage  should  have  been  taken  of  any  previous  default,  for  the 
plaintiffs  to  enter  and  take  possession  of  the  household  goods  and  fur- 
niture. The  possession  by  Priest,  therefore,  being  consistent  with  the 
deed,  and  it  having  been  given  in  consideration  of  money  advanced  to 
enable  Priest  to  carry  on  his  trade,  I  cannot  saj'  that  it  was  absolutely 
void. 

LiTTLEDALB,  J.  I  am  of  the  same  opinion.  The  cases  show  that 
continuance  in  possession  of  goods  and  chattels  by  a  vendor  after  the 
execution  of  a  bill  of  sale  is  a  badge  and  evidence  of  fraud ;  but  I 
think  that,  under  the  circumstances  of  this  case,  a  jury  would  have 
negatived  fraud.  In  Jezeph  v.  Ingram,  1  B.  Moore,  189,  Dallas,  J. 
denies  that  Edwards  v.  Harben,  2  T.  R.  587,  la^'s  down  a  general  rule, 
that  in  transferring  chattels  the  possession  must  accompanj-  and  follow. 
the  deed.  There  was  in  Jezeph  v.  Ingram  a  mixed  possession  ;  for  the 
vendee  superintended  the  management  of  the  farm,  and  was  occasion- 
ally present.  That  case,  however,  shows  the  opinion  of  the  Court  of 
Common  Pleas  to  have  been,  that  a  change  of  possession  is  not  in  all 
instances  necessary. 

Parke,  J.  I  am  of  the  same  opinion.  I  think  that  the  want  of  de- 
livery of  possession  does  not  make  a  deed  of  sale  of  chattels  absolutel}' 
void.  The  dictum  of  Buller,  J.,  in  Edwards  v.  Sarhen  has  not  been 
generally  considered,  in  subsequent  cases,  to  have  that  import.  The 
want  of  delivery  is  onlj-  evidence  that  the  transfer  was  colorable.  In 
Bent07iv.  Thornhill,  2  Marshall,  427,  it  was  said  in  argument,  that  want 
of  possession  was  not  only  evidence  of  fraud,  but  constituted  it ;  but 
Gibbs,  C.  J.  dissented  ;  and  although  the  vendor  there,  after  executing 
a  bill  of  sale,  was  allowed  to  remain  in  possession,  Gibbs,  C.  J.,  at 
the  trial,  left  it  to  the  jury  to  saj',  whether,  under  all  the  circumstances, 
the  bill  of  sale  were  fraudulent  or  not.  It  is  laid  down  in  Sheppard's 
Touchstone,  224  (7th  ed.),  "  that  a  bargain  and  sale  may  be  made  of 
goods  and  chattels  without  any  delivery  of  any  part  of  the  things 
sold  ;  "  and,  afterwards,  in  page  227,  it  is  said  "  that  the  word  gift  is 
often  applied  to  movable  things,  as  trees,  cattle,  household  stuff,  &e., 
the  property  whereof  may  be  altered  as  well  by  gift  and  deliverj'  as  by 
sale  and  grant,  and  this  is,  or  may  Be,  either  by  word  or  writing ; " 
and  in  a  note  to  this  passage  bj-  the  editor  it  is  said,  "  that,  by  the 
civil  law,  a  gift  of  goods  is  not  good  without  delivery,  j-et  in  our  law  it 
is  otherwise,  when  there  is  a  deed :  also  in  a  donatio  mortis  causa, 
there  must  be  a  delivery."  Then  it  is  evident  that  the  bill  of  sale,  in 
this  case,  without  delivery,  conveyed  the  property  in  the  household 
goods  and  chattels  to  the  plaintiffs.  It  may  be  a  question  for  a  jurj-, 
whether,  under  the  circumstances,  a  bill  of  sale  of  goods  and  chattels 
be  fraudulent  or  not ;  and  if  there  were  any  grounds  for  thinking  that 
a  jury  would  find  fraud  here,  we  might,  this  being  a  special  case,  infer 
it ;  but  there  is  no  ground  whatever  for  saying  that  this  bill  of  sale  was 
fraudulent.    It  was  given  for  a  good  congideration,  for  money  advanced 
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to  Priest  to  enable  him  to  carry  on  his  trade,  and  his  continuance  in 
possession  was  in  terms  provided  for. 

Patteson,  J.  There  is  no  sufficient  authority  for  saying  that  the 
want  of  delivery  of  possession  absolutely  makes  void  a  bill  of  sale  of 
goods  and  chattels.  It  was  held  in  Martin  v.  Podger,  2  Sir  W.  Bl. 
701,  that  want  of  possession  was  a  badge  of  fraud  which  ought  to 
be  left  to  the  jury.  Then,  if  it  be  a  badge  of  fraud  only,  in  order 
to  ascertain  whether  a  deed  be  fraudulent  or  not,  all  the  circumstances 
must  be  taken  into  consideration.  Here  the  possession  was  consistent 
with  the  deed,  for  the  reason  already  given.  The  continuance  of  pos- 
session by  the  vendor  is  provided  for  by  the  deed,  and  the  purchaser 
was  not  bound  to  enter  for  the  first  or  the  subsequent  defaults  in  pay- 
ing the  instalments.  That  being  so,  the  possession  does  not  show 
fraud.    The  judgment  of  the  court  must  be  for  the  plaintiffs. 

Judgment  for  the  plaintiffs} 


HARLAND  v.  BINKS. 

Queen's  Bench.     1850. 
[BepoHed  15  Q.  B.  713.] 

Feigned  issue  under  the  Interpleader  Act,  to  try  whether  certain 
goods,  seized  by  the  sheriff  of  Yorkshire,  under  an  execution  at  the 
suit  of  the  defendant  against  one  Morley,  were  or  were  not  at  the  time 
of  the  seizure  the  goods  of  the  plaintiff,  who  asserted  the  affirmative  of 
the  issue. 

On  the  trial,  before  Wightman,  J.,  at  the  Yorkshire  Summer  Assizes, 
1849,  it  appeared  that  the  attorney  of  Morley,  in  June  or  Julj',  1848, 
prepared  a  deed  of  assignment  to  the  plaintiff  of  all  Morley's  goods  in 
trust  for  the  benefit  of  all  such  his  creditors  as  should  come  in  under 
the  deed  and  execute  it.  The  plaintiff  and  Morley  both  executed  this 
deed  some  time  in  Julj'.  On  14th  August  the  attornej',  in  the  name  of 
the  plaintiff,  took  possession  of  the  goods  in  question.  On  23d  August. 
4;he  sheriff  seized  the  goods. 

The  plaintiff  was  not  a  creditor  of  Morley  ;  and  no  creditor  of  Mor- 
ley at  any  time  executed  the  deed.  Evidence,  however,  was  given 
that,  after  the  attorney  had  taken  possession  of  the  goods  for  the  plain- 
tiff, and  before  the  seizure,  one  Cooke,  who  was  a  creditor  of  Morley, 
came  to  the  attorney  to  demand  an  explanation  ;  that  he  gave  him  an 
explanation,  and  that  Cooke  expressed  himself  satisfied,  and  went 
away,  and  took  no  subsequent  steps  to  obtain  payment  of  his  debt, 
either  under  the  assignment  or  independentlj'  of  it.  Evidence  was  also 
given  that  four  other  creditors  at  different  times  communicated  with 
1  See  1  Sm.  L.  C.  (Sth  Am.  ed.)  31-94  ;  2  Kent,  Com.  515-532. 


SECT.  I.]  HAELAND   V.    BINKS.  211 

the  attorney ;  the  communicatioti  between  each  of  those  four  creditors 
and  the  attorney  was  to  the  same  effect  as  that  between  him  and 
Cooke.  There  was  no  evidence  of  any  communication  between  any 
one  of  the  creditors  and  another  creditor,  nor  of  any  act  done  by  any 
of  them.  The  defendant's  counsel  at  the  trial  maintained  that  the  deed 
was  fraudulent,  and  that,  even  if  it  was  a  bona  fide  transaction,  it  was 
voluntary  and  revocable  by  Morley,  and  therefore  void  as  against  his 
creditors.  The  jury  found  that  the  deed  was  not  fraudulent,  and  that 
it  was  a  bona  fide  assignment ;  and  on  that  finding  the  learned  judge 
directed  a  verdict  for  the  plaintiff,  subject  to  leave  to  enter  a  nonsuit, 
if  the  court  should  be  of  opinion,  on  the  evidence,  that  the  deed  was 
voluntary.  WaUon^  in  the  following  term,  obtained  a  rule  nisi  to 
enter  a  nonsuit. 

Knowles^  Bliss  and  Lewis  now  showed  cause. 

Watson  and  Manisty,  contra. 

Lord  Campbell,  C.  J.  I  ain  of  opinion  that  this  rule  must  be  dis- 
charged. The  question  has  been  fairly  stated  to  be  :  Whether  the  rela- 
tion of  trustee  and  cestui  qite  trust  was  established  between  the  plaintiff 
and  any  of  the  creditors  or  not  ?  If  it  was  not,  the  deed  was  volun- 
t&vy  and  revocable,  according  to  Garrard  v.  Lord  Lauderdale,  3 
Sim.  1  (which  case  I  think  was  well  decided  if  that  relation  did  not 
exist)  ;  but,  if  the  relation  is  established,  there  is  consideration  for  the 
deed,  and  it  is  no  longer  voluntary.  Now  what  are  the  facts  in  the 
present  case?  Morley  executed  an  assignment  of  the  goods  to  the 
plaintiff,  who  took  possession  of  them  ;  and  we  must,  at  this  stage  of 
the  proceeding,  and  after  the  finding  of  the  jury,  take  it  that  this  was  a 
bona  fide  transaction,  and  really  an  assignment  for  the  benefit  of  all 
his  creditors  who  should  come  in  and  execute  the  deed.  One  of  the 
creditors  demands  an  explanation  ;  and  the  plaintiff  (by  his  attorney) 
explains,  and,  as  we  must  now  take  it,  fuUj*  and  fairly  explains,  to 
him  the  whole  transaction  ;  and  the  creditor  then  says,  "  he  is  sat- 
isfied." By  that  he  must  have  meant  that  he  was  satisfied  that  the 
deed  should  be  proceeded  with,  and  that  he  intended  to  come  in  and 
take  the  benefit  of  the  assignment.  Then  I  think  the  principle  is  very 
like  that  of  Williams  v.  Everett,  14  East,  582,  and  other  cases,  in 
which  it  is  held  tliat  money  remitted  to  an  agent  to  pay  to  a  third  per- 
son becomes  monej^  had  and  received  to  the  third  party's  use,  when 
thgre  is  privity  established  between  him  and  the  agent.  Here  I  think 
the  creditor  must  be  considered  to  be  assenting  to  the  deed,  so  far  as 
to  create  privity  between  him  and  the  trustee. 

Patteson,  J.  This  transaction  is  not  now  impeached  for  want  of 
honesty.  The  jury  have  found  that  the  assignment  was  not  fraudulent ; 
and  it  must  now  be  taken  that  it  was  a  bona  fide  assignment  for  the 
benefit  of  all  the  creditors  who  should  come  in.  But  the  question  has 
been  fairly  stated  to  be,  whether  enough  had  taken  place  to  create  the 
relation  of  trustee  and  cestui  que  trust  between  the  plaintiff  and  anj-  of 
the  creditors.    That  I  consider  here  rather  a  question  of  fact  than  of 
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law.  The  plaintiff  took  possession  of  the  goods  on  the  14th  of  August 
as  assignee  under  the  trust  deed ;  and  after  that,  and  before  the  execu- 
tion comes  in,  the  plaintiff,  or  rather  his  attorney  acting  for  him,  tells 
five  of  the  creditors,  apart  from  each  other,  what  lias  happened  ;  and 
each  of  them  expresses  himself  satisfied.  After  this  had  been  done,  I 
do  not  see  how  the  plaintiff  could  depart  from  his  position  of  trustee  to 
those  five ;  and,  that  being  so,  there  is  the  relation  of  trustee  and 
cestui  que  trust  between  the  plaintiff  and  those  creditors ;  and,  if 
there  is  such  a  relation,  the  propert3'  which  had  vested  in  him  by  the 
assignment  remains  in  him. 

WiGHTMAN,  J.  In  this  case  an  assignment  was  made  b}'  the  debtor 
to  a  trustee  for  the  benefit  of  all  his  creditors  who  should  come  in  and 
execute  the  deed,  and  the  trustee  (who  was  not  himself  a  creditor)  took 
actual  possession  on  the  14th  of  August.  Between  that  daj-  and  the 
coming  in  of  the  execution,  which  was  on  the  23d  of  August,  communi- 
cations were  made  by  the  attornej',  acting  for  the  trustee,  to  five  of 
the  creditors,  stating  what  had  been  done  ;  and  each  of  these  creditors, 
separatelj'  expressed  himself  to  be  satisfied  with  what  had  been  done. 
These  creditors  were  not  together,  and  did  not  act  in  concert ;  but  the 
communications  were  separate  communications  to  each,  and  the  an- 
swers separate  answers ;  and  nothing  was  done  by  anj'  of  the  cred- 
itors beyond  those  expressions.  The  question  is,  whether  this  assign- 
ment was  void  as  against  the  execution  creditor.  It  was  contended, 
on  the  authority  of  Garrard  v.  Jjord  Lauderdale,  that  it  was  revo- 
cable bj'  the  debtor,  and  consequently  void  as  against  this  creditor. 
But  there  no  one  of  the  creditors  had  in  any  degree  assented  to  the 
deed ;  and  the  whole  case  turns  upon  that  fact.  In  the  present  case 
there  was  an  assent,  not  a  formal  assent  in  writing,  but  a  verbal  one, 
by  several  of  the  creditors  ;  and  the  question  is,  whether  that  is  suflB- 
cient  to  render  the  deed  no  longer  revocable  bj^  the  debtor  or  the 
trustee  who  acted  under  it  by  taking  possession.  The  argument  has 
been  that,  to  render  the  deed  valid,  some  creditor  must  have  irrevo- 
cably bound  himself  to  come  in  under  the  deed.  If  it  were  so,  I  should 
doubt  whether  enough  had  been  done  in  the  present  case  to  establish 
the  deed.  But  mj-  judgment  proceeds  on  the  ground  that  it  is  not 
necessary  to  have  the  creditor  bound  to  such  an  extent,  but  that  it  is 
suflBcient  if  any  creditors  have  been  put  in  sucli  a  position  that  their 
rights  may  have  been  altered  :  when  they  have  been  put  in  such  a  pqgi- 
tion,  I  think  that  the  trustee  cannot  retire,  and  that  the  deed  is  not 
revocable ;  at  least  not  without  tlie  consent  of  those  creditors  whose 
rights  may  have  been  aflTected,  and  an  option  given  to  them  to  come  in 
or  decline  doing  so.  The  communications  to  the  creditors  by  the 
trustee  may  have  altered  their  position.  They  expressed  themselves 
satisfied  with  the  arrangement,  and  may  in  consequence  have  refrained 
from  pursuing  their  legal  remedies.  This  seems  to  be  in  accordance 
with  the  opinion  of  Vice-Chancellor  Wigram  in  Kirwan  v.  Daniel,  a 
Hare,  493,  500 ;   and,  taking  this  view  of  the  case,  the  principle  on 
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which  Williams  v.  Eoerett  was  decided  seems  in  many  respects  to  be 
applicable :  and  I  am  of  opinion  that  the  assignment  is  valid,  and  that 
this  rule  must  be  discharged. 

Mule  discharged.^ 


TOWNSEND  V.   WESTACOTT. 

Chancery.    1840. 

[Reported  2  Beav.  340.] 

The  Master  of  the  Eolls.^  [Lord  Langdale.J  This  bill  is  filed 
by  the  assignee  of  Westacott,  an  insolvent  debtor,  against  the  insolvent, 
his  wife  and  her  infant  daughter,  and  against  the  trustees  of  the  settle- 
ment and  of  some  outstanding  terms  of  years.  The  object  of  the  bill 
is  to  set  aside  for  fraud  a  voluntary  conveyance,  which  was  made  by 
the  insolvent  on  the  2d  of  April,  1830,  to  a  trustee,  for  himself,  for 
life,  and  afterwards  in  trust  for  Mrs.  Pook  and  Maria  Pook,  her  infant 
daughter.  Mrs.  Pook,  being  a  stranger  to  the  settlor,  and  no  marriage 
being  in  contemplation  at  the  time,  though  the^'  afterwards  married, 
this  deed  was  a  purely  voluntary  conveyance  ;  and  if  it  was  a  convej-- 
ance  executed  for  fraudulent  purposes  it  ought  to  be  set  aside  ;  but  if 
the  transaction  was  honest,  and  without  fraud,  it  ought  not  to  be  inter- 
fered with.  In  the  first  place,  it  is  alleged  on  the  part  of  the  plaintiff, 
that  this  deed  was  executed  entirely  without  consideration ;  that  is 
admitted.  In  the  next  place  it  is  said,  that  the  settlor  was  largelj-  in- 
debted at  the  time  ;  and  of  this  there  is  strong  evidence,  which  I  shall 
presently  notice.  Being  largely  indebted  he  made  this  voluntary  con- 
veyance, and  in  less  than  three  years  afterwards  he  became  absolutely 
insolvent.  On  these  facts  alone,  provided  thej-  were  properly  put  in 
issue  and  proved,  I  am  of  opinion  that  this  convej'ance  ought  to  be  set 
aside  as  fraudulent. 

The  state  of  the  pleadings,  however,  is  this,  it  is  alleged  by  the  bill 
that  Westacott  was,  at  the  time,  in  insolvent  circumstances,  and  indebted 
in  a  large  amount  to  several  persons,  which  he  was  unable  to  pay. 
The  persons  to  whom  he  was  so  indebted  are  not  specified ;  but  it  is 
stated,  in  a  subsequent  part  of  the  bill,  that  having  become  insolvent, 
his  debts  in  his  schedule  appeared  to  be  £8,184,  of  which  £5,600  were 
due  on  the  2d  of  April,  1830 ;  and  the  plaintiff  then  "  craves  leave  to 
refer  to  such  schedule  in  aid  of  the  suit,  and  intends  to  prove,  if  neces- 
sary, such  existence  as  aforesaid  of  the  said  debts."  With  respect  to 
Westacott  himself,  the  schedule  is  a  suflScient  admission  of  the  debts  ; 

1  See  Johns  -t.  James,  8  Ch.  Div.  744  (1878). 
"  The  opinion  only  is  here  given. 
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but  of  the  other  defendants  one  is  a  married  woman,  and  the  other  an 
infant,  who  has  put  in  a  common  infant's  answer.  These  defendants 
have  not  had  an  opportunitj-  of  examining  these  debts.  It  would  be 
very  diiHcult  to  hold  the  infant  or  the  married  woman  absolutely'  bound 
by  the  allegations  as  to  the  schedule,  even  for  the  purpose  of  putting 
them  to  prove  that  thej'  are  not  to  be  affected  bj'  them  ;  for  everything 
as  regards  an  infant  or  a  married  woman  must  be  taken  strictlyi  I  can 
have  no  doubt  that  the  bill  was  put  in  this  form  with  the  very  proper 
intention  of  saving  expense ;  but  this  upright  intention  is  sometimes 
defeated  without  the  least  fault  of  those  who  defend  the  case ;  and  the 
advisers  of  the  infant  and  married  woman  are  quite  right  in  seeing  that 
these  debts  are  strictly  proved  against  them. 

There  has  been  a  little  exaggeration  in  the  arguments  on  both  sides 
as  to  the  principle  on  which  the  court  acts  in  such  cases  as  these  :  on 
one  side  it  has  been  assumed  that  the  existence  of  anj-  debts  at  the  time 
of  the  execution  of  the  deed  would  be  such  evidence  of  a  fraudulent 
intention  as  to  induce  the  court  to  set  aside  a  voluntary  convej-ance, 
and  oblige  the  court  to  do  so  under  the  Statute  of  Elizabeth.  I  cannot 
think  the  real  and  just  construction  of  the  Statute  warrants  that  propo- 
sition, because  there  is  scarcely-  anj'  man  who  can  avoid  being  indebted 
to  some  amount :  he  may  intend  to  pay  every  debt  as  soon  as  it  is  con- 
tracted, and  constantl}'  use  his  best  endeavors,  and  have  ample  means 
to  do  so,  and  j'et  maj-  be  frequentlj-,  if  not  alwaj-s,  indebted  in  some 
small  sum  :  there  maj'  be  a  withholding  of  claims,  contrarj'  to  his 
intention,  by  which  he  is  kept  indebted  in  spite  of  himself ;  it  would  be 
idle  to  allege  this  as  the  least  foundation  for  assuming  fraud  or  any  bad 
intention.  On  the  other  hand,  it  is  said  that  something  amounting  to 
insolvency  must  be  proved  to  set  aside  a  voluntary  conveyance :  this 
too,  is  inconsistent  with  the  principle  of  the  Act,  and  with  the  judg- 
ments of  the  most  eminent  judges.  The  evidence  as  to  the  value  of 
Westacott's  property  when  he  executed  the  settlement  I  cannot  rely  on  : 
it  is  brought  forward  manj*  j-ears  after  the  witnesses  had  known  it,  and 
they  speak  to  the  value  of  the  property  without  taking  into  considera- 
tion any  charges  that  might  be  upon  it ;  and  I  am  not  in  a  situation  of 
knowing  whether  there  were  any  charges  upon  it. 

Under  the  circumstances  in  which  this  case  has  been  brought  before 
me,  if  the  married  woman  and  infant  had  had  the  opportunity  of  meet- 
ing the  evidence  as  to  the  existence  of  the  debts  at  the  time  of  the 
settlement,  I  should  have  been  bound  to  make  the  decree  which  is  asked 
for  in  the  first  instance.  1  cannot,  however,  under  the  circumstances, 
make  such  a  decree  as  is  asked  ;  but  the  plaintiff  is,  I  think,  entitled,  under 
the  alternative  prayer  of  his  bill,  to  try  the  validity  of  the  settlement 
by  an  action  at  law ;  but  if  there  are  any  difficulties  which  cannot  be 
removed,  I  will  direct  a  reference  to  the  master.^ 

1  Cf.  Toumshend  v.  Windham,  2  Ves.  Sr.  1,  10, '11  (1750)  ;  LusJc  v.  Wilkinson,  5 
Ves.  384  (1800).— Ed. 
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The  case  was  subsequently  mentioned,  when  it  waS  refei'red  to  the 
master  to  inquire  what  debts  were  owing  by  Westacott  at  the  date  of 
the  deed,  and  at  the  time  of  his  insolvencj'. 

Mr.  Pemberton  and  Mr.  Chandless,  for  the  plaintiff. 
Mr.  Michards  and  Mr.  Elderton,,  contra. 
Mr.  Jemmett,  for  the  trustees. 


JENKYN  V.   VAUGHAN. 
Chancert.     1856. 
{Reported  3  Drew.  419.] 

This  was  a  bill  to  set  aside  certain  indentures  of  post-nuptial  settle- 
ment made  by  George  Concannen,  as  being  fraudulent  and  void  against 
creditors. 

The  bill  was  filed  by  simple  contract  creditors  of  Concannen  against 
the  executrix  of  his  will ;  against  the  sole  acting  trustee  of  one  of  the 
deeds  ;  and  against  the  widow ;  the  latter  being  the  real  and  substantial 
defendant. 

In  1834  Concannen  had  insured  his  life  for  £1,000  ;  in  1833  for  £800  ; 
and  in  1832  for  £300. 

In  1834  he  assigned  the  £800  policy  to  Gillson  for  securing  an 
advance. 

In  1842  he  assigned  the  three  policies  to  trustees  to  secure  cer- 
tain benefits  to  his  wife,  reserving  to  himself  an  absolute  power  of 
revocation. 

In  1844  he  made  his  will,  by  which  he  gave  certain  property,  not 
including  the  policies,  to  his  wife ;  and  he  gave  his  residue  to  Fanny 
Vaughan,  whom  he  made  his  executrix. 

In  1845  he  revoked  the  deed  of  1842,  and  reassigned  the  policies  to 
trustees  (one  of  whom  disclaimed,  leaving  W.  D.  Lewis,  a  defendant, 
the  sole  trustee)  on  trusts  for  his  wife,  again  reserving  an  absolute 
power  of  revocation. 

He  kept  the  deed  in  his  own  hands,  and  paid  the  premiums  on  the 
policies  during  his  life  ;  and  died  in  1852,  largely  indebted. 

The  debts  of  the  plaintiff  arose  in  1852. 

It  was  admitted  that  at  the  dates  of  the  settlements  Concannen  was 
indebted  in  considerable  amounts,  besides  the  mortgage  debt  secured 
by  the  deed  of  1834 ;  and  there  was  one  in  particular  to  a  person  named 
Bouverie,  the  state  of  which  is  noticed  in  the  judgment.  But  on  the 
evidence  it  was  not  clear  whether  all  these  previous  debts  had  been 
liquidated  at  the  dates  of  the  settlements,  or  whether  some  of  them  did 
not  still  subsist  at  the  time  when  the  plaintiff's  debt  accrued. 
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The  principal  question  was,  whether,  under  these  circumstances, 
the  plaintiff  could  sustain  a  bill  to  set  aside  the  voluntary  settle- 
ments ? 

Mr.  Baily  and  Mr.  W.  W.  Cooper,  for  the  plaintiff. 

Mr.  Glasse  and  Mr.  £vxton,  for  the  trustee,  took  no  part  in  the 
argument. 

Mr.  Dickinson,  for  the  widow. 

The  Vice-Chanoellok.  [Sir  R.  T.  Kindeeslet.]  The  first  question 
is,  whether,  in  the  case  of  a  voluntary  settlement,  a  creditor,  whose 
debt  accrued  subsequently  to  the  execution  of  the  deed,  can  file  a  bill 
for  the  purpose  of  setting  it  aside.  Now  it  is  not  in  dispute  that  a 
subsequent  creditor  is  entitled  to  participate,  if  the  instrument  is  set 
aside  b}'  any  creditor ;  and  1  am  not  aware  that  in  that  case  there  is  any 
distinction  between  the  two  classes  of  creditors,  those  who  were  so 
before,  and  those  who  became  so  after  the  deed.  I  believe  they  all 
participate  pro  rata.  It  is  clear  therefore  that  a  subsequent  creditor 
has  an  equity  to  some  extent,  viz.,  a  right  to  particijjate  in  the  division 
of  the  property  if  the  settlement  is  set  aside. 

Prima  facie  then,  if  a  subsequent  creditor  has  an  equit}',  one  would 
suppose  there  could  be  no  reason  to  prevent  him  from  filing  a  bill  to 
enforce  it ;  it  is  indeed  possible  that  there  may  be  cases  where  a  person 
who  has  an  equity  to  participate  has  not  the  right  to  file  a  bill ;  but, 
prima  facie,  when  a  party  has  an  equity,  he  may  file  a  bill  to 
enforce  it. 

Now  the  Statute  of  13  Eliz.  cap.  5,  which  is  referred  to  in  this  case, 
avoids  deeds  which  are  made  with  intent  to  defraud  or  dela3'  creditors. 
The  instrument  must  be  made  with  the  intent  to  defraud  creditors. 
Now,  no  doubt  an  instrument  may  be  executed  for  the  purpose  of 
defrauding  subsequent  creditors  ;  and,  with  regard  to  creditors  being  so 
at  the  time,  it  is  established  that  it  is  not  necessary  to  show  from  anj'- 
thing  actually  said  or  done  bj-  the  partj-,  that  he  had  the  express  design 
b^-  the  deed  to  defeat  creditors  ;  but  if  he  includes  in  it  property  to  such 
an  amount  that,  having  regard  to  tlie  state  of  his  property,  and  to  the 
amount  of  his  liabilities,  its  effect  might  probably  be  to  delay  or  defeat 
creditors,  if  the  court  is  satisfied  of  that,  the  deed  is  within  the  mean- 
ing of  the  Statute. 

In  cases  where  a  subsequent  creditor  files  a  bill,  it  occurs  to  me  that 
much  may  depend  on  this  (supposing  there  is  no  evidence  of  anything 
to  show  the  fraudulent  intention  but  the  fact  of  the  settlor  being  in- 
debted to  some  extent),  —  whether,  at  the  time  of  filing  the  bill,  any  of 
the  debts  remain  due  which  were  due  when  the  deed  was  executed.  In 
such  a  case,  as  any  of  the  prior  creditors  might  file  a  bill,  it  appears  to 
me  that  a  subsequent  creditor  might  do  so  too ;  but  if  at  the  time  of 
filing  the  bill  no  debt  due  at  the  execution  of  the  deed  remains  due,  the 
distinction  may  be  that  then  a  subsequent  creditor  could  not  file  a  bill, 
unless  there  were  some  other  ground  than  the  settlor  being  indebted  at 
the  date  of  the  deed  to  infer  an  intention  to  defraud  creditors.    How- 
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ever,  I  do  not  find  any  such  rule  laid  down,  and  I  shall  not  take  upon 
myself  to  lay  it  down  positively.  But  if  a  subsequent  creditor  files  a 
bill,  and  you  can  show  that  the  person  who  executed  the  deed,  though 
indebted  at  the  time  he  made  it,  has  since  paid  every  debt,  it  is  very 
diflacult  to  say  that  he  executed  the  settlement  with  an  intention  to 
defeat  or  delay  creditors,  since  his  subsequent  payment  shows  that  he 
had  not  such  an  intention.  But  it  appears  to  me,  in  the  absence  of 
authority  to  the  contrary,  that  a  subsequent  creditor  may  file  a  bill,  if 
any  debt  due  at  the  date  of  the  deed  remains  due  at  the  time  of  filing 
the  bill. 

When  we  look  at  the  authorities,  we  find  that  in  two  or  three  cases, 
where  the  question  has  been  raised  as  to  the  plaintiffs  right  to  file  a 
bill,  being  a  subsequent  creditor,  and  debts  antecedent  have  been  shown 
still  to  subsist,  the  court,  having  its  attention  drawn  to  that,  has  made 
a  decree  in  favor  of  the  creditor. 

In  this  case  I  find  sufficient  'prima  facie  evidence  to  lead  me  to  the 
conclusion  that  something  still  remains  due  in  respect  of  the  debts 
•which  existed  at  the  date  of  the  deed ;  there  is  sufficient  prima  facie 
evidence  to  justify  me  in  directing  an  inquiry'. 

I  put  aside  the  mortgage  debt  secured  on  the  policies  of  insurance. 
The  policies,  so  far  as  the  mortgage  debt  extended,  were  the  property 
of  the  mortgagee ;  and  what  was  retained  and  settled  was  only  that 
which  remained  after  satisfaction  of  the  mortgage  debt ;  I  put  that 
aside. 

But,  as  to  the  debt  to  Bouverie,  there  is  suflScient  evidence  to  induce 
me  to  direct  an  inquirj'.  The  evidence  on  that  debt  goes  to  this,  — 
that  to  the  best  of  the  knowledge  and  belief  of  the  witness  the  debt 
consists  of  a  balance  of  moneys  advanced  by  Bouverie  to  Concannen, 
some  part  of  which  at  least  was  antecedent  to  the  date  of  the  settle- 
ment. 

It  appears  to  me  that  that  justifies  inquirj' ;  and  there  are  besides 
various  claims,  which  may  turn  out  to  establish  debts  due  at  the  date  of 
the  deed  remaining  unpaid. 

But,  in  addition  to  the  circumstances  arising  out  of  this  debt  and  the 
claims,  it  appears  that  the  property  which  Concannen  left  is  extremely 
trivial ;  and  at  his  death  it  is  proved  that  he  was  indebted  to  the  extent 
of  many  thousands ;  so  that  it  is  not  unnatural  to  suppose  that  there 
are  still  debts  unsatisfied  which  were  due  at  the  date  of  the  deed. 

As  to  the  intention  to  delay  creditors,  it  is  not  immaterial  that  both 
deeds  are  made  with  general  powers  of  revocation,  which  enabled  the 
settlor  to  deal  with  the  property,  and  that  he  retained  possession  of  the 
deeds  till  the  time  of  his  death  ;  and  it  does  not  appear  that  any  notice 
was  given  to  an}'  of  the  insurance  offices.  All  these  circumstances  are 
not,  it  is  true,  conclusive  of  fraudulent  intention ;  but  they  have  an 
important  bearing  on  the  question  of  fraudulent  or  improper  design. 

I  think,  therefore,  that  I  ought  to  direct  inquiries,  which  will  be  in 
the  usual  form,  the  form  adopted  in  the  cases  cited. 


218  FilEEMAN  V.  POPE.  [CHAP.  I, 


FREEMAN  v.  POPE. 

Chanceet.    1870. 
IReported  L.  B.  5  Ch.  538.] 

This  was  an  appeal  by  the  defendant  Pope  from  a  decree  of  Vice- 
Chancellor  James,  setting  aside  a  voluntary  settlement,  dated  the  3d 
of  March,  1863,  by  which  the  Rev.  J.  Custance  assigned  to  trustees  for 
the  benefit  of  Julia  Pope  (then  Julia  Thrift)  a  policy  of  insurance  for 
£1000  (effected  by  him  in  1845  on  his  own  life),  and  covenanted  to  pay 
the  premiums.  It  appeared  that  he  had  previouslj^  settled  this  policj' 
upon  her  in  1853,  reserving  a  power  of  revocation,  which  he  exercised 
in  1861,  in  order  that  he  might  receive  a  bonus. 

At  the  time  when  the  settlement  now  impeached  was  made,  the 
settlor  held  two  livings  producing  a  net  income  of  £815,  and  he  was 
entitled  to  a  Government  life-annuitj'  of  a  little  more  than  £180,  and 
to  a  copyhold  cottage  which  he  on  the  same  day  covenanted  to  surren- 
der to  Mrs.  Walpole,  the  mother  of  Julia  Pope,  for  £50.  He  had  no 
other  property  except  his  furniture,  and  he  was  being  pressed  by  his 
creditors.  Among  other  debts,  he  owed  £489  to  Messrs.  Gurney,  his 
bankers  at  Norwich,  and  £7  8s.  Qd.  to  a  postmaster.  On  the  same  3d  of 
March,  1863,  he  borrowed  from  Mrs.  Walpole  £350,  for  which  he  gave 
her  a  bill  of  sale  of  his  furniture.  Mrs.  Walpole  was  privy  to,  and  one 
of  the  trustees  of,  the  settlement.  At  the  same  time  he  made  an 
arrangement  with  his  bankers  that  his  solicitor,  Mr.  Copeman,  should 
receive  certain  income  from  the  benefices,  and  pay  out  of  it  £50  each 
half-j-ear  towards  discharge  of  the  balance.  The  banking  account  at 
Norwich  was  to  remain  a  dead  account,  and  to  be  discharged,  with  in- 
terest, by  the  above  instalments.  A  new  account  was  to  be  opened 
with  the  Aylsham  branch  of  the  same  bank,  and  Copeman  was  to  pay 
the  residue  of  the  income  (after  deducting  the  £50)  to  this  new  account, 
which  was  to  be  an  ordinary  current  banking  account. 

At  the  testator's  death,  in  April,  1868,  the  balance  of  £489  due  to 
the  bankers  had  been  reduced  to  £117  by  means  of  the  annual  instal- 
ments of  £50.  The  Aylsham  account  showed  no  balance  on  either 
side.  The  postmaster's  debt  of  £7  8s.  6tf.,  and  Mrs.  Walpole's  £350, 
with  an  arrear  of  interest,  remained  unpaid.  The  other  debts  due  at 
the  date  of  the  settlement  had  been  paid.  The  settlor,  however,  owed 
many  debts  subsequently  contracted,  and  there  were  no  assets  what- 
ever to  pay  them ;  the  furniture  having  been  sold  under  a  subsequent 
bill  of  sale,  to  which  Mrs.  Walpole  had  agreed  to  postpone  her 
security. 

The  plaintiff,  a  tradesman  who  had  suj)plied  goods  to  the  settlor 
after  the  date  of  the  settlement,  filed  his  bill  for  administration  of  the 
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settlor's  estate,  and  to  set  aside  the  settlement,  to  the  benefit  of  which 
the  defendant  Pope  had  become  entitled  under  au  appointment  by  Julia 
Pope. 

Vice- Chancellor  James  made  a  decree  for  setting  aside  the  settlement, 
from  which  Pope  appealed. 

Mr.  Morgan,  Q.  C,  and  Mr.  H.  A.  Giffard,  for  the  appellant. 

Mr.  Kay,  Q.  C,  and  Mr.  Cozens- Hardy,  for  the  plaintiff,  were  not 
called  upon. 

Lord  Hatherley,  L.  C.  The  principle  on  which  the  Statute  of  13 
Eliz.  c.  5  proceeds  is  this,  that  persons  must  be  just  before  they  are 
generous,  and  that  debts  must  be  paid  before  gifts  can  be  made. 

The  difficulty  the  Vice-Chancellor  seems  to  have  felt  in  this  case  was, 
that  if  he,  as  a  special  juryman,  had  been  asked  whether  there  was  act- 
ually any  intention  on  the  part  of  the  settlor  in  this  case  to  defeat,  hin- 
der, or  delay  his  creditors,  he  should  have  come  to  the  conclusion  that 
he  had  no  such  intention.  With  great  deference  to  the  view  of  the  Vice- 
Chancellor,  and  with  all  the  respect  which  I  most  unfeignedly  entertain 
for  his  judgment,  it  appears  to  me  that  this  does  not  put  the  question 
exactly  on  the  right  ground  ;  for  it  would  never  be  left  to  a  special  jurj' 
to  find,  simpliciter,  whether  the  settlor  intended  to  defeat,  hinder,  or 
delay  his  creditors,  without  a  direction  from  the  judge  that  if  the 
necessarj-  efiect  of  the  instrument  was  to  defeat,  hinder,  or  delay  the 
creditors,  that  necessary  etfect  was  to  be  considered  as  evidencing  an 
intention  to  do  so.  A  jury  would  undoubtedl3-  be  so  directed,  lest  they 
should  fall  into  the  error  of  speculating  as  to  what  was  actually  passing 
in  the  mind  of  the  settlor,  which  can  hardly  ever  be  satisfactorily  as- 
certained,.instead  of  judging  of  his  intention  by  the  necessary  conse- 
quences of  his  act,  which  consequences  can  always  be  estimated  from 
the  facts  of  the  case.  Of  course  there  may  be  cases  —  of  which  Spirett 
V.  Willoius,  3  D.  J.  &  S.  293,  is  an  instance  —  in  which  there  is  direct 
and  positive  evidence  of  an  intention  to  defraud,  independently  of  the 
consequences  which  may  have  followed,  or  which  might  have  been  ex- 
pected to  follow,  from  the  act.  In  Spirett  v.  Willows  the  settlor,  being 
solvent  at  the  time,  but  having  contracted  a  considerable  debt,  which 
would  fall  due  in  the  course  of  a  few  weeks,  made  a  voluntary  settle- 
ment by  which  he  withdrew  a  large  portion  of  his  property  from  the 
paj-ment  of  debts,  after  which  he  collected  the  rest  of  his  assets  and 
(apparenth'  in  the  most  reckless  and  profiigate  manner)  spent  them, 
thus  depriving  the  expectant  creditor  of  the  means  of  being  paid.  In 
that  case  there  was  clear  and  plain  evidence  of  an  actual  intention  to 
defeat  creditors.  But  it  is  established  by  the  authorities  that  in  the 
absence  of  any  such  direct  proof  of  intention,  if  a  person  owing  debts 
makes  a  settlement  which  subtracts  from  the  property  which  is  the 
proper  fund  for  the  payment  of  those  debts,  an  amount  without  which 
the  debts  cannot  be  paid,  then,  since  it  is  the  necessary  consequence  of 
the  settlement  (supposing  it  effectual)  that  some  creditors  must  remain 
unpaid,  it  would  be  the  duty  of  the  judge  to  direct  the  jury  that  they 
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must  infer  the  intent  of  the  settlor  to  have  been  to  defeat  or  delay  his 
creditors,  and  that  the  case  is  within  the  Statute. 

The  circumstances  of  the  present  case  are  these :  The  settlor  was 
pressed  by  his  creditors  on  the  3d  of  March,  1863.  He  was  a  clergy- 
man with  a  vBry  good  income,  but  a  life  income  only.  He  had  a  life 
annuity  of  between  £180  and  £190  a  year,  and  besides  that  he  had  an 
income  from  his  benefice,  —  his  income  from  the  two  sources  amount- 
ing to  about  £1000  a  year.  But  at  the  same  time  his  creditors  were 
pressing  him,  and  he  had  to  borrow  from  Mrs.  Walpole,  who  lived  with 
him  as  his  housekeeper,  a  sum  of  £350  wherewith  to  pay  the  pressing 
creditors.  That  accordingly  was  done,  and  he  handed  over  to  her  as 
security'  the  only  property  he  had  in  the  world  beyond  his  life  income 
and  the  policy  which  is  now  in  question  ;  namely,  his  furniture,  and  a 
copyhold  of  trifling  value.  It  is  said,  however,  that  the  value  of  the 
furniture  exceeded  (and  I  will  take  it  to  be  so)  hy  about  £200  the  value 
of  the  debt  which  was  secured  to  Mrs.  Walpole.  That  debt  may  be 
put  out  of  consideration,  not  only  on  that  account,  but  because  Mrs. 
Walpole,  being  herself  a  trustee  of  the  settlement  which  is  impeached, 
cannot  be  heard  to  complain  of  that  settlement.  But  he  also  owed  at 
the  time  of  this  pressure  a  debt  of  £339  to  his  bankers  at  Norwich,  and 
he  required,  for  the  purpose  of  clearing  the  pressing  demands  upon 
him,  not  only  the  sum  which  he  borrowed  from  Mrs.  Walpole,  but  an 
additional  sum  of  £150,  which  sum  the  bankers  agreed  to  furnish,  mak- 
ing their  debt  altogether,  at  the  date  of  the  execution  of  this  settlement, 
a  debt  of  £489.  They  made  with  him  an  arrangement  (which  prob- 
ably was  intended,  in  a  great  measure,  as  a  frieudlj-  act  towards  a  gen- 
tleman who  was  seventj'-three  years  of  age,  and  the  duration  of  whose 
life,  therefore,  could  not  be  expected  to  be  verj-  long),  that  the}'  would 
for  the  present  (for  it  cannot  be  held  to  be  more  than  a  present 
arrangement)  suspend  the  proceedings,  which,  it  appears,  they  were 
contemplating,  upon  his  allowing  his  solicitor  to  receive  part  of  his 
income,  pay  a  £100  a  j-ear  towards  liquidating  the  £489  (which  was  to 
be  carried  to  what  is  called  a  "dead  account"),  and  pay  the  residue 
into  their  branch  bank  at  Aj'lsham,  to  an  account  upon  wliich  the 
settlor  might  draw.  That  arrangement  was  made,  but  there  was  no 
bargain  on  the  part  of  the  bankers  that  they  would  not  sue  at  any  time 
thej-  thought  fit ;  and,  on  the  other  hand,  they  had  nothing  in  the  shape 
of  security  for  the  payment  of  their  debt,  for  thej'  had  not  taken  out 
sequestration,  and  there  could  be  nothing  in  the  shape  of  a  charge  upon 
the  living  except  through  the  medium  of  a  sequestration.  When  the 
settlor  had  made  the  voluntary'  assignment  of  the  policj',  he  stood  in 
this  position,  that  he  had  literally  nothing  wherewithal  to  pay  or  to 
give  securitj'  for  the  debt  of  £489,  except  the  surplus  value  of  the  fur- 
niture, which  must  be  taken  to  be  worth  about  £200,  and  he  was  clearly 
and  completely  insolvent  the  moment  he  had  executed  the  settlement, 
even  if  we  assume  that  some  portion  of  his  tithes  and  of  the  annuity 
was  due  to  him.    It  appears  that  a  payment  of  the  tithes  was  made  in 
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January,  and  we  cannot  suppose  that  there  was  more  owing  to  him 
than  the  £200  which  was  paid  in  May,  two  months  after  the  date  of  the 
deed  ;  and  if  we  add  to  that  £200  as  the  surplus  value  of  the  furniture, 
and  add  something  for  an  apportioned  part  of  the  annuity,  the  whole 
put  together  would  not  meet  the  £489.  He,  in  truth,  was  at  that  time 
insolvent ;  and  there  I  put  it  more  favorably  than  I  ought  to  put  it, 
because  he  could  not  at  once  put  his  hands  upon  that  sum,  so  as  to  ap- 
ply it  towards  satisfying  the  debt,  at  anj'  time  between  March  and 
Maj'.  The  case,  therefore,  is  one  of  those  where  an  intention  to  delaj' 
creditors  is  to  be  assumed  from  the  act. 

The  Vice-Chancellor  seems  to  have  felt  himself  very  much  pressed  by 
the  case  of  Spirett  v.  Willows  and  the  dicta  of  Lord  Westbury  in  that 
case.  The  first  of  these  dicta  is  :  "If  the  debt  of  the  creditor  by  whom 
the  voluntary  settlement  is  impeached  existed  at  the  date  of  the  settle- 
ment, and  it  is  shown  that  the  remedy  of  the  creditor  is  defeated  or  de- 
layed by  the  existence  of  the  settlement,  it  is  immaterial  whether  the 
debtor  was  or  was  not  solvent  after  making  the  settlement."  The 
Vice- Chancellor  seems  to  have  thought  himself  bound  by  this  expres- 
sion of  opinion,  and  to  have  set  aside  the  settlement  upon  that  ground 
alone.  It  is  clear,  however,  that  this  expression  of  opinion  on  the  part 
of  the  Lord  Chancellor  was  by  no  means  necessarj'  for  the  decision  of 
the  case  before  him,  where  the  settlor  was  guilty  of  a  plain  and  mani- 
fest fraud.  It  is  expressed  in  very  large  terms,  probably  too  large ; 
but,  at  all  events,  it  is  unnecessary  to  resort  to  it  in  the  present  case. 
It  seems  to  me  that  the  difficulty  felt  bj'  the  Vice-Chancellor  arose 
from  his  thinlfing  that  it  was  necessary  to  prove  an  actual  intention 
to  delaj-  creditors,  where  the  facts  are  such  as  to  show  that  the  neces- 
sary consequence  of  what  was  done  was  to  delay  them.  If  we  had  to 
decide  the  question  of  actual  intention,  probably  we  might  conclude 
that  the  settlor,  when  he  made  the  settlement,  was  not  thinking 
about  his  creditors  at  all,  but  was  only  thinking  of  the  lady  whom  he 
wished  to  benefit ;  and  that  his  whole  mind  being  given  up  to  consid- 
erations of  generosity  and  kindness  towards  her,  he  forgot  that  his 
creditors  had  higher  claims  upon  him,  and  he  provided  for  her  without 
providing  for  them.  It  makes  no  difference  that  Messrs.  Gurney*,  the 
bankers,  seem  to  have  been  willing  to  forego  the  immediate  payment 
of  their  debt ;  the  question  is,  whether  they  could  not  within  a  month 
or  less  after  the  execution  of  the  settlement,  if  they  had  been  so 
minded,  have  called  in  the  debt  and  overturned  the  settlement?  Be- 
yond all  doubt  they  could,  on  the  ground  that  it  did  not  leave  suffi- 
cient property  to  pay  their  debt;  and  this  being  so,  we  are  not  to 
speculate  about  what  was  actually  passing  in  his  mind.  I  am  quite 
willing  to  believe  that  he  bad  no  deliberate  intention  of  depriving  his 
creditors  of  a  fund  to  which  they  were  entitled,  but  he  did  an  act  which, 
in  point  of  fact,  withdrew  that  fund  from  them,  and  dealt  with  it  by 
way  of  bounty.  That  being  so,  I  come  to  the  conclusion  that  the 
decree  of  the  learned  Vice-Chancellor  is  right. 
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Then  as  to  the  costs.  I  think  that  the  expense  of  separating  them 
would  come  to  more  than  the  mere  costs  of  administration.  It  was 
urged  that  this  is  an  administration  suit,  as  well  as  a  suit  to  set  aside 
the  deed,  and  that,  therefore,  the  respondent  ought  not  to  have  all  the 
costs ;  but  the  costs  of  an  administration  summons  would  be  trifling, 
and  the  costs  of  the  suit  are  in  reality  those  which  have  been  incurred' 
by  the  question  as  to  the  validity  of  the  deed.  The  appeal  must, 
therefore,  be  dismissed  with  costs. 

SiK,G.  M.  GiFFARD,  L.  J.  In  this  case  I  quite  agree  with  the  Vice- 
Chancellor  in  thinking  that  if  the  propositions  laid  down  in  Spirett  v. 
Willows  are  taken  as  abstract  propositions,  they  go  too  far  and  beyond 
what  the  law  is ;  but  if  they  are  taken  in  connection  with  the  facts  of 
that  case,  then  undoubted!}'  there  is  abundantly  enough  to  support  the 
decision,  for  there  was  a  voluntary  settlement  by  a  man  who,  at  its 
date,  was  solvent,  but  immediately  afterwards  realized  the  rest  of  his 
property  and  denuded  himself  of  everything.  Of  course  the  irresistible 
conclusion  from  that  was,  that  the  voluntary  settlement  was  intended 
to  defeat  the  subsequent  creditors.  That  being  so,  I  do  not  think  that 
the  Vice-Chancellor  need  have  felt  any  difficulty  about  the  case  of 
Spirett  V.  Willows,  but  he  seems  to  have  considered,  that  in  order  to 
defeat  a  voluntary  settlement  there  must  be  proof  of  an  actual  and 
express  intent  to  defeat- creditors.  That,  however,  is  not  so.  There  is 
one  class  of  cases,  no  doubt,  in  which  an  actual  and  express  intent  is 
necessary  to  be  proved,' —  that  is,  in  such  cases  as  Holmes  v.  Penney, 
3  K.  &  J.  90,  and  Lloyd  v.  Attwood,  3  De  G.  &  J.  614,  where  the  in- 
struments sought  to  be  set  aside  were  founded  on  valuable  considera- 
tion ;  but  where  the  settlement  is  voluntary,  then  the  intent  may  be 
inferred  in  a  variety  of  ways.  For  instance,  if,  after  deducting  the 
property  which  is  the  subject  of  the  voluntary  settlement,  sufficient 
available  assets  are  not  left  for  the  payment  of  the  settlor's  debts,  then 
the  law  infers  intent,  and  it  would  be  the  duty  of  a  judge,  in  leaving 
the  case  to  the  jurj-,  to  tell  the  jury  that  they  must  presume  that  that 
was  the  intent.  Again,  if  at  the  date  of  the  settlement,  the  person 
making  the  settlement  was  not  in  a  position  actually  to  pa}'  his  cred- 
itors, the  law  would  infer  that  he  intended,  by  making  the  voluntary 
settlement,  to  defeat  and  delaj-  them. 

Now  in  this  case,  at  the  date  of  the  settlement,  Mr.  Custance  was 
really  insolvent ;  and  if  at  the  date  of  the  settlement  the  bankers  had 
insisted  on  payment,  and  had  issued  execution,  thejr  could  not  have 
got  a  present  payment  unless  they  had  resorted  to  that  particular 
policy.  That  being  so,  it  seems  to  me  that  the  facts  of  this  case  bring 
the  matter  entirely  within  all  the  decided  cases,  and  it  is  enough  to  say 
that  at  the  date  of  this  settlement  Mr.  Custance  was  not  in  a  position 
to  make  any  voluntarj'  settlement  whatever. 

That  being  so,  the  appeal  must  be  dismissed,  and  dismissed  with 
costs,  as  I  can  see  no  reason  for  saying  that  the  decree  was  not  right 
in  giving  the  whole  costs  of  the  suit.    There  was,  previously  to  this 
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case,  a  decision  by  Vice-Chancellor  Kindersley  {Jenkyns  v.  Vaughan, 
3  Drew.  419),  laying  down  the  rule  that  where  a  subsequent  creditor 
institutes  a  suit  and  proves  the  existence  of  a  debt  antecedent  to  the 
settlement,  he  can  maintain  a  suit  such  as  this,  and  therefore  it  is  not 
a  new  case.  There  can  be  no  reason  for  doubting  the  correctness  of 
that  decision,  either  in  point  of  principle  or  justice.' 


MACKAY  V.  DOUGLAS. 

Chancery.     1872. 

[Reported  L.  B.  14  Eg.  106.] 

Sir  E.  Mahns,  V.  C.''  This  case  raises  as  important  a  question, 
probably,  on  this  branch  of  the  law  as  has  ever  been  brought  before 
the  court. 

1  "  The  plaintiff  sues  as  a  creditor  to  set  aside  a  voluntary  settlement  or  deed  of  gift 
made  by  the  defendant  his  debtor.  The  plaintiff's  debt  was  contracted  before  the  time 
of  making  the  settlement.  He  has  since  recovered  judgment  at  law,  and  the  debtor 
has  become  bankrupt. 

"  The  plaintiff  complains  in  the  words  of  the  Statute  of  Elizabeth  that  his  judgment 
and  execution  are  hindered,  delayed  and  defrauded  by  the  conveyance  of  the  goods  and 
chattels  of  his  debtor  made  by  this  voluntary  settlement. 

"  The  defence  is,  that  at  the  time  of  making  the  settlement  the  debtor  reserved  and 
had  property  enough  to  paj'  the  plaintiff  and  all  his  other  creditors  in  full,  and  that 
the  settlement,  therefore,  is  not  fraudulent,  because  the  debtor  remained  solvent  after 
he  had  made  it. 

"  There  is  some  inconsistency  in  the  decided  cases  on  the  subject  of  conveyances  in 
fraud  of  creditors,  but  I  think  the  following  conclusions  are  well  founded. 

"  If  the  debt  of  the  creditor  by  whom  the  voluntary  settlement  is  impeached 
existed  at  the  date  of  the  settlement,  and  it  is  shown  that  the  remedy  of  the  creditor  is 
defeated  or  delayed  by  the  existence  of  the  settlement,  it  is  immaterial  whether  the 
debtor  was  or  was  not  solvent  after  making  the  settlement. 

"  But  if  a  voluntary  settlement  or  deed  of  gift  be  impeached  by  subsequent  cred- 
itors whose  debts  had  not  been  contracted  at  the  date  of  the  settlement,  then  it  is 
necessary  to  show  either  that  the  settlor  made  the  settlement  with  express  intent  'to 
delay,  hinder  or  defraud  creditors,'  or  that  after  the  settlement  the  settlor  had  no  suffi- 
cient means  or  reasonable  expectation  of  being  able  to  pay  his  then  existing  debts,  that 
is  to  say,  was  reduced  to  a  state  of  insolvency  ;  in  which  case  the  law  infers  that  the 
settlement  was  made  with  intent  to  delay,  hinder  or  defraud  creditors,  and  is  therefore 
fraudulent  and  void. 

"  It  is  obvious  that  the  fact  of  a  voluntary  settlor  retaining  money  enough  to  pay 
the  debts  which  he  owes  at  the  time  of  making  the  settlement,  but  not  actually  paying 
them,  cannot  give  a  different  character  to  the  settlement  or  take  it  out  of  the  Statute. 
It  still  remains  a  voluntary  alienation  or  deed  of  gift,  whereby  in  the  event  the  remedies 
of  creditors  are  delayed,  hindered  or  defrauded. 

"  I  am  therefore  of  opinion  that  this  settlement  is  void  as  against  the  plaintiff." 
—Per  LoKD  Wbstbuet,  C,  in  Spirett  v.  Willows,  3  De  G.  J.  &  S.  293,  302,  303  (1864). 
Accord,  is  Seade  v.  Livingston,  3  Johns.  Ch.  481  (1818). 

2  The  opinion  only  is  here  given. 
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The  circumstances  are  very  simple.  Mr.  Douglas  had  been  for  some 
j-ears  a  clerk  in  various  mercantile  houses,  and  in  the  autumn  of  1863 
was  a  clerk  to  a  firm  carrying  on  business  in  London,  Liverpool,  and 
Calcutta,  under  the  names  of  William  Grant  &  Co.,  James  Smith 
&  Co.,  and  Grant,  Smith,  &  Co.  His  salarj',  which  was  for  some  time 
£200  a  year,  had  latterly  been  raised  to  £500. 

In  the  latter  part  of  the  year  1863  his  employers  were  engaged  on  a 
very  large  scale  in  speculations  in  jute,  which  is  an  article  subject  to 
very  considerable  variations  in  price.  These  speculations,  which  I 
think  were  of  a  reckless  and  unjustifiable  character,  were  to  some 
extent  carried  on  bj'  the  aid  of  Mr.  Douglas,  and  it  is  not  attempted 
to  be  denied  that  he  was  to  some  extent  interested  in  the  result  of 
them.  The  plaintiffs  say  that  he  was  interested  jointly  as  a  partner, 
and  certainU"  there  is  a  passage  in  Mr.  Smith's  evidence  which  seems  to 
sustain  that  view. 

But,  though  I  do. not  intend  to  rest  my  conclusion  on  any  such 
grounds,  it  is  not  unimportant  to  observe  that  for  several  months 
before  the  settlement  in  question  was  made  he  was  certainl3-,  either  on 
his  own  account  or  on  account  of  the  firm  whose  servant  he  was, 
engaged  in  these  reckless  speculations  in  jute.  In  this  state  of  things 
the  firm  were  carrying  on  business  in  London  and  Liverpool,  and  in 
connection  with  some  other  persons  in  India.  Of  the  English  partners 
it  is  only  necessary  to  refer  to  Mr.  Smith  and  Mr.  Grant.  Proposals 
had  been  made  for  the  retirement  of  Mr.  Grant,  and  this  business  was 
to  be  carried  on  by  Mr.  Smith  alone,  or  with  such  persons  as  he  should 
think  proper  to  take  into  partnership  with  him.  It  is  perfectly  plain, 
for  it  is  shown  under  the  hand  of  Mr.  Douglas  himself,  that  he  enter- 
tained the  expectation  of  going  into  partnership  with  Mr.  Smith,  his 
employer,  if  Mr.  Grant  retired.  That  is  very  distinctly  shown  in  a 
letter  so  early  as  the  11th  of  September,  1863,  written  by  Mr.  Douglas 
to  Mr.  James  Smith.  It  gives  the  particulars  of  some  purchases  of 
jute  and  so  forth,  and  then  he  saj's :  — 

"  I  am  much  obliged  for  the  inquirj'  in  the  latter  part  of  j'our  note. 
Grant  writes  me  that  he  will  be  in  town  on  Wednesday,  when  he  also 
expects  to  see  j-ou  here,  and  I  will  then  speak  to  j'ou  fully  on  the  sub- 
ject. If  Grant  retires  altogether  from  Calcutta  business  I  would  be 
verj'  glad  indeed  if  you  could  come  to  an  arrangement  with  me  here. 
But  I  have  still  my  doubts  whether  Grant  will  retire  ;  onlj-  there  has 
been  so  much  lately  of  deciding  one  way,  and  then  deciding  in  another, 
that  I^had  made  up  my  mind  to  wait  quietly  till  something  was  actually 
agreed  upon." 

So  matters  went  on,  and  in  October,  the  very  next  month,  Mr.  Doug- 
las, who  in  the  course  of  his  clerkship  had  amassed  a  sum  of  money 
which  he  says  amounted  to  about  £3,000  or  £4,000,  but  which  I  cannot 
make  out  amounted  to  so  much,  entered  into  this  transaction.  He  was 
a  married  man,  having  at  the  time  no  child,  but  in  the  progress  of  this 
business  the  first  child  of  the  marriage  was  born,  and  on  the  8th  of 
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October,  1863,  while  it  appears  that  he  certainly  had  it  in  his  mind  as  a 
probable  event  that  he  would  go  into  partnership  with  his  emploj-er  Mr. 
Smith,  he  entered  into  a  contract  to  purchase  a  leasehold  house,  which 
is  the  subject  of  this  suit.  The  contract  was  on  the  30th  of  October, 
and  the  purchase  was  completed  by  an  assignment  to  himself  on  the  2nd 
of  November.  All  was  right  so  far,  and  nobody  can  complain  of  that 
part  of  the  transaction.  But  while  he  was  carrying  on  the  negotiation 
for  the  partnership,  on  the  19th  of  January,  he  saw  his  solicitor,  and 
talked  of  making,  but  did  not  give  him  positive  instructions  to  make,  a 
settlement  of  the  leasehold  house,  which  was  worth  from  £1,500  to 
£1,800.  On  the  12th  of  Februarj',  1864,  he  gave  final  instructions  to 
his  solicitor  to  prepare  a  voluntary  settlement  of  that  property,  and  in 
pursuance  of  the  instructions  the  settlement  was  prepared  and  duly 
executed  on  the  24th  of  Februarj',  1864. 

Now  the  trusts  of  that  settlement  were  for  Mrs.  Douglas  for  her  life 
to  her  separate  use  in  the  usual  way,  with  remainder  to  himself  if  he 
should  survive  her  for  life,  or  until  he  should  become  bankrupt  or 
insolvent.  Then  there  were  the  usual  trusts  for  children,  and  in 
default  of  children,  to  himself  absolutely.  On  the  8th  of  April  fol- 
lowing (forty-ft)ur  days,  1  think,  is  the  precise  time,  but  it  may  be 
called  six  weeks  afterwards),  he  entered  into  partnership  with  Mr. 
Smith.  The  partnership,  in  point  of  profits,  was  to  commence  from 
the  1st  of  Ma}-,  that  is,  Mr.  Grant's  contract  was  to  go  out  on  the  30th 
of  April,  and  the  arrangement  between  Smith  and  Douglas  was,  that  he 
should  succeed  on  the  next  day.  Accordinglj'  the  business  begins 
actively  on  the  1st  of  May,  1864,  that  is,  rather  more  than  two  months 
from  the  time  when  the  voluntary  settlement  was  executed ;  but  it 
must,  for  the  purpose  for  which  I  look  at  it,  be  considered  as  com- 
mencing when  the  articles  of  partnership  were  signed. 

Mr.  Douglas  went  to  India,  and  his  partner,  Mr.  Smith,  remained  at 
home,  and  whether  with  the  connivance,  or  approbation,  or  knowledge 
of  Douglas,  it  seems  somewhat  uncertain,  but  it  is  certain  that  the 
business  was  so  conducted  that  the  firm  was  in  difficulties  so  earlj'  as 
the  month  of  November  in  the  same  year.  They  were  borrowing  and 
were  embarrassed  ;  the  embarrassments  so  much  increased  that  in  the 
following  month  of  March  they  failed  for  the  sum  of  £347,000,  and  up 
to  this  time  their  dividend  has  been  fourpence  in  the  pound,  and  I  am 
told  that  there  is  a  possibility  that  there  may  be  another  penny,  so  that 
probably  they  will  not  pay  sixpence  in  the  pound. 

Now  to  all  these  proceedings,  however  innocent  Mr.  Douglas  may 
have  l)een  while  in  India,  I  must  regard  him  as  a  party,  because  one 
partner  is  liable  for  the  misfeasance  of  another.  One  of  the  most  fruit- 
ful sources  of  ruin  to  men  of  the  world  is  the  recklessness  or  want  of 
principle  of  partners,  and  it  is  one  of  the  perils  to  »rhich  every  man 
exposes  himself  who  enters  into  partnership  with  another. 

Now  this  question  seems  to  me  to  raise  a  most  important  point. 
Can  a  man  who  contemplates  trade,  or  who,  in  point  of  fact,  whether 
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he  conteniplates  it  at  the  time  or  very  shortly  afterwards,  enters  into 
trade,  and  thereby  incurs  liabilities  wiiich  end  in  a  disastrous  state  of 
affairs,  make  a  voluntary  settlement  which  shall  be  good  against  the 
creditors  who  become  so  in  the  course  of  his  trade  ?  I  am  not  aware 
of  any  case  upon  the  exact  point,  and  none  was  cited,  although  almost 
all  the  cases  which  have  occurred  upon  the  subject  were  mentioned. 
But  is  the  Statute  of  Elizabeth  so  very  short  in  its  effect  that  it  will  not 
cover  a  case  where  a  man  on  the  very  eve  of  entering  Into  trade  takes 
the  bulk  of  his  property  and  puts  it  into  a  voluntary  settlement  and 
becomes  insolvent  a  few  months  afterwards?  Is  it  to  be  said  that 
such  a  settlement  cannot  be  reached  by  any  principle  of  law  ?  I  think 
not.  Lord  Langdale  considered  the  question  very  fully  in  Towns- 
end  V.  Westacott,  2  Beav.  340 ;  4  Beav.  58,  where  the  insolvencj'  did 
not  arise  until  three  years  after  the  voluntary  settlement  was  executed ; 
and  he  there  laid  down  the  rule  that  the  burden  of  proving  the  position 
of  the  parties,  and  that  they  were  in  a  position  to  make  a  vokintary 
settlement,  was  shifted  and  thrown  upon  the  man  who  executed  the 
voluntary  settlement ;  and  last  3'ear  I  also  considered  the  same  subject 
very  fully  in  Crosaley  v.  Elworthy,  Law  Rep.  12  Eq.  156,  where  Mr. 
Elworthy,  who  possessed  a  very  considerable  amouflt  of  property, 
considered  himself  solvent,  made  a  settlement  Of  a  lai'ge  amount,  and 
was  in  difficulties  nine  months  afterwards.  I  thought,  following  the 
previous  decisions,  that  in  that  case  the  whole  burden  was  thrown  upon 
him  of  showing  that  he  was  not  only  solvent  but  in  a  situation  to  justifj' 
his  making  a  voluntary  settlement ;  I  saj',  in  the  same  way,  that  Mr. 
Douglas,  having  become  bankrupt  or  insolvent  within  seven  months 
after  the  execution  of  the  settlement,  has  the  burden  cast  upon  him  of 
showing,  not  merely  that  he  was  solvent,  but  that  he  was  in  a  situation 
which  justified  him  in  making  a  voluntary  settlement  of  the  great  bulk 
of  his  property-.  I  carried  the  principle  somewhat  further  perliaps  in 
Crossley  v.  Elworthy  than  the  previous  decisions,  because  I  did  not 
treat  it  as  turning  on  the  mere  question  of  solvency'  or  insolvency,  but 
I  said.  Law  Rep.  12  Eq.  168,  "If  a  man  does  under  such  circum- 
stances "  —  that  is,  when  it  is  doubtful  whether  he  is  in  a  solvent  con- 
dition, and,  if  so,  uncertain  whether  he  is  likely  to  remain  so  —  "  make 
a  settlement,  it  seems  to  me  in  the  highest  degree  reasonable  that  upon 
him  should  be  thrown  the  burden  of  proving  that  he  was  in  a  condition 
to  make  it  when  it  was  executed."  [His  Honor  then  referred  shortly 
to  the  facts  of  the  present  case,  and  continued :  — ]  I  am  satisfied  from 
the  evidence  that  Mr.  Douglas  contemplated  a  partnership,  and  that  the 
probabilitj'  of  such  a  partnership  was  the  inducement  to  him  to  make 
the  settlement.  He  had  very  likely  never  heard  of  the  Statute  of  Eliza- 
beth ;  but  taking  a  common  business-like  view  of  the  matter,  and  con- 
sidering the  rather  reckless  nature  of  the  business  into  which  he  was 
entering,  he  wished  to  make  a  provision  out  of  the  leasehold  house 
which  he  had  bought  for  his  wife  and  any  children  he  might  have.  I 
cannot  hesitate  to  come  to  the  conclusion  that  the  inducement  to  him  to 
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make  this  settlement  on  the  verj'  eve,  as  I  consider  it,  of  his  going  Into 
business  was  to  protect  this  property  from  anj-  risk. 

Many  cases  have  been  cited.  It  is  not  at  all  necessary  to  show  that 
a  man  had  any  fraudulent  intent  in  making  a  settlement  as  the  law  is 
now  settled.  It  is  very  true  that  some  of  the  old  authorities  cited  by 
Mr.  Fischer,  particularly  Stileman  v.  Ashdoion,  2  Atk.  477,  and  many 
of  the  decisions  long  after  that,  proceeded  upon  the  assumption  that  the 
settlement  could  not  be  set  aside  unless  there  was  an  intention  to 
defraud,  because  the  words  of  the  Statute  are,  "  with  intent  to  defraud, 
defeat,  or  delay  creditors."  But  that  has  been  long  got  rid  of,  and  it 
is  not  necessary  now  to  show  that.  The  Statute  speaks  of  cases  where 
the  creditors  "  are,  shall,  or  might  be  in  any  wise  disturbed,  hindered, 
delaj-ed,  or  defrauded,"  and  it  is  not  necessary  to  show  an  intention  to 
do  that,  because  if  the  settlement  must  have  that  effect  the  court  pre- 
sumes the  intention  and  will  attribute  it  to  the  settlor.  That  is  dis- 
tinctly laid  down  bj'  the  present  Lord  Chancellor,  on  appeal  from  Vice- 
Chancellor  James,  in  Freeman  v.  I'ope,  Law  Rep.  9  Eq.  206.  I  acted 
upon  that  principle  in  Crossley  v.  Elworthy,  where  I  expressly  gave  Mr. 
Elworthy  the  benefit  of  my  opinion,  that  he  did  not  intend  to  commit  a 
fraud,  but  as  the  settlement  had  the  effect  of  defeating  or  delaying  his 
creditors  I  attributed  the  fraudulent  intention  to  him  within  the  meaning 
of  the  Statute,  and  set  the  settlement  aside.  So  I  daresay  that  Mr. 
Douglas  had  no  fraudulent  intention,  according  to  his  view,  in  making 
the  settlement,  and  that  he  thought  it  a  prudent  thing  to  protect  his  wife 
and  children.  But  in  doing  that  he  has,  within  the  meaning  of  this 
Statute,  committed  a  fraudulent  act,  because,  going  into  trade,  he 
was  taking  away  the  onl}'  property  which  would  be  available  for  his 
creditors. 

This  happens  to  be  a  small  amount  of  property  with  reference  to  the 
debts  incurred,  and  with  reference  to  the  position  of  Mr.  Douglas  when 
the  settlement  was  executed.  But  if  I  were  now  to  decide  against  the 
plaintiffs  my  decision  would  be  applicable  to  any  case.  Suppose  then 
the  case  of  a  man  with  a  large  fortune,  and  having  a  fancy  (and  I  have 
known  such  cases)  for  going  into  trade.  He  says  :  "I  am  going  into 
trade ;  I  believe  I  may  make  a  great  deal  of  money  by  it,  but  nobody 
knows  what  may  happen.  Therefore,  I  will  make  this  large  fortune 
safe  by  settling  it  on  my  wife  and  children  absolutely."  The  law  is 
perfectly  settled  that  if  a  man  is  solvent  at  the  time,  and  after  the  time 
of  taking  away  the  property  which  is  put  into  the  settlement  he  remains 
solvent,  and  does  not  at  the  time  contemplate  doing  anything  which 
could  lead  to  insolvency,  that  settlement  will  be  good.  One  of  the 
cases  cited,  Holloway  y.  Millard,  I  Madd.  414,  illustrates  that  proposi- 
tion. There  a  woman  had  £42,000,  and  she  settled  £36,000  on  her  illegi- 
timate child.  There  remained  £6,000  after  taking  away  the  £36,000. 
She  was  perfectly  solvent,  and  there  was  no  evidence  whatever  that  she 
contemplated  doing  anything  in  the  world  that  would  lead  to  insolvency. 
But  some  years  afterwards  she  became  insolvent,  and  she  died  insol- 


228  MACKAY  V.   DOUGLAS.  [CHAP.  I. 

vent,  and  the  settlement  was  held  to,  be  perfectly  good.  So,  in  the 
present  ease,  if  Mr.  Douglas  had  neither  gone  into  nor  contemplated 
going  into  trade  at  the  time,  but  some  years  afterwards,  by  a  totally 
new  arrangement,  made  up  his  mind  to  do  so,  I  should  have  had  no 
hesitation  in  coming  to  the  conclusion  that  his  subsequent  insolvency 
could  have  had  no  effect  in  producing  invalidity  of  the  settlement  which 
he  had  made  upon  his  wife  and  familj'. 

Tlie  only  rule  I  have  found  laid  down  on  the  subject  that  commends 
itself  to  my  judgment,  as  I  think  it  must  commend  itself  to  the  judg- 
ment of  all  right-thinking  men,  is  laid  down  in  a  very  few  words  by 
Lord  Hardwicke  in  Stileman  v.  Ashdown.  The  father  there  had  made 
a  purchase  in  the  name  of  his  son,  which  was  a  voluntary  settlement,  on 
the  principle  that  if  a  father  buys  property  in  the  name  of  his  child  it 
is  an  advancement  to  or  a  settlement  on  the  child.  Still  the  father  did 
acts  which  were  likely  to  lead  to  debt,  and  therefore,  on  that  ground. 
Lord  Hardwicke  set  aside  the  settlement  or  provision  made  b}''  the  pur- 
chase of  a  property  in  the  name  of  the  child.  Now,  what  is  the  meaning 
of  this  passage?  "  It  is  not  necessary  that  a  man  should  actually  be 
indebted  at  the  time  he  enters  into  a  voluntary  settlement  to  make  it 
fraudulent ;  for  if  a  man  does  it  with  a  view  to  his  being  indebted  at  a 
future  time,  it, is  equally  fraudulent."  Mr.  Bristowe  pressed  upon  me 
that  it  meant  he  contemplated  getting  into  debt.  But  I  do  not  read  it 
so.  I  read  it  thus  :  that  if  a  man  does  it  with  a  view  of  being  indebted 
at  a  future  time,  that  is,  with  a  view  to  a  state  of  things  in  which  he 
maj-  become  indebted,  that  makes  it  fraudulent,  just  as  if  he  were  in- 
debted at  the  time.  In  the  present  case  Mr.  Douglas  made  the  settle- 
ment, as  I  am  perfectly  satisfied,  with  the  view  that  he  was  going  into 
partnership  in  which  he  might  become  bankrupt  or  insolvent  and  utterly 
ruined  ;  and  therefore  he  did  it  with  the  view  that  he  might  be  indebted, 
and  the  settlement  in  my  opinion  was  fraudulent  and  void  against 
creditors.  The  conclusion  which  I  arrive  at  proceeds  upon  the  broad 
ground  that  a  man  who  contemplates  going  into  trade  cannot  on  the 
eve  of  doing  so  take  the  bulk  of  his  property  out  of  the  reach  of  those 
who  may  become  his  creditors  in  his  trading  operations. 

[His  Honor  then  referred  to  some  of  the  correspondence  as  showing 
that  it  was  treated  in  January,  1864,  as  almost  a  settled  thing  that  he 
was  to  go  into  the  business,  and  continued :  — ] 

I  therefore  hold  that  the  settlement  of  the  24th  of  February,  1864, 
was  absolutely  null  and  void  against  the  creditors  within  the  meaning 
of  the  Statute  of  Elizabeth,  and  conaequentlj-  that  when  Mr.  Douglas 
executed  the  deed  bj-  which  he  vested  all  his  property  either  at  law  or 
in  equity  in  the- inspectors  or  trustees,  this  property  vested  in  them  as 
being  his,  just  as  much  as  if  the  settlement  of  the  24th  of  February  had 
never  been  executed. 

That  therefore  brings  me  to  the  next  point  which  was  so  much  relied 
upon,  namely,  the  effect  of  the  release  of  the  22nd  of  February,  1866. 
It  is  said  that  because  Mr.  Douglas,  in  common  with  other  partners, 
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gave  up  some  of  the  surplus  assets  of  the  Indian  firm  to  pay  the  de- 
ficiency of  the  London  and  Liverpool  firm,  and  in  consideration  of  his 
doing  so  a  release  was  executed,  that  had  the  effect  of  depriving  these 
plaintiffs  of  their  right  to  sue  in  this  suit.  I  am  of  opinion  that  it  has 
no  such  operation.  First  of  all,  for  the  reasons  I  have  stated,  I  am  of 
opinion  that  the  effect  of  the  deed  is  that  the  trustees  on  behalf  of  the 
creditors  say,  "  You  have  given  up  all  you  have  to  give.  We  are  satis- 
fied you  have  stripped  yourself  of  everything,  and  in  consideration  of 
your  doing  so  we  release  j'ou."  Now,  if  Mr.  Douglas,  instead  of  giving 
up  his  property,  had  concealed  it,  I  am  of  opinion  that  he  could  not 
take  the  benefit  of  that  release,  which  was  procured  by  his  concealment 
of  the  facts.  Upon  that  ground  alone  I  should  have  come  to  the  con- 
clusion that  the  release  for  this  purpose  was  inoperative,  but  upon  the 
other  ground,  I  say  that  the  property  was  at  that  time  vested  in  him, 
and  they  did  not  intend  to  give  anything  up.  They  took  all  the  prop- 
erty of  which  this  is  part,  and  therefore  the  release  has  not  the  opera- 
tion contended  for  by  Mr.  Bristowe  and  Mr.  Fischer. 

The  result  is  that  there  must  be  a  decree  setting  aside  the  settlement, 
and  I  am  sorry  to  say' that  I  see  no  ground  whatever  upon  which  I  can 
relieve  either  Mr.  Douglas  or  his  trustees  from  the  costs.  It  is  very 
unusual  for  trustees  to  come  forward  as  these  have  done  actively  to 
support  such  a  settlement.  They  have  thought  fit  to  do  so.  In  the 
case  of  Crossley  v.  Uhoorthy,  the  remarkable  thing  was  that  the  wife 
of  Mr.  Elworthy  would  not  appear  to  defend  that  settlement.  Mr. 
Elworthy  himself,  I  think,  did  not  appear  to  defend  it,  but  the  guardians 
of  the  infants  appeared  to  support  it,  and  I  therefore  made  them  pay 
the  costs  of  the  suit.  So  in  this  case,  as  the  trustees  have  come  for- 
ward to  uphold  the  settlement,  they  with  Mr.  Douglas  are  liable  to  the 
whole  costs.  The  decree  will  be  to  set  aside  the  settlement,  with  costs 
against  all  the  defendants. 

Mr.  Cotton,  Q.  C,  Mr.  Lindley,  Q.  C,  and  Mr.  Fellows,  for  the 
plaintiffs. 

Mr.  Bristowe,  Q.  C,  and  Mr.  Fischer,  Q.  C,  for  the  defendant 
William  Douglas  and  the  trustees  of  the  settlement. 


KENT   V.  RILEY. 

Chanceet.     1872. 

[Reported  L.  B.  U  Eq.  190.] 

This  was  a  suit  by  the  assignee  in  bankruptcy  of  William  Felix  Riley, 
instituted  for  the  purpose  of  setting  aside  a  post-nuptial  settlement  made 
by  him  under  the  following  circumstances  :  — 

In  February,  1868,  William  Felix  Riley  was  entitled  in  fee  simple  to 
a  freehold  house  in  Albemarle  Street,  subject  to  several  mortgages 
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thereon,  one  of  which  was  in  favor  of  Colonel  Leach.  He  was  also 
entitled  to  some  personal  property,  the  value  of  which  did  not  exceed 
£150.  He  had  incurred  simple  contract  debts  to  the  amount  of  about 
£760,  which  he  was  unable  to  pay,  and  he  applied  to  his  solicitor,  Mr. 
Francis  Leach,  the  brother  of  Colonel  Leach,  and  an  old  friend  of 
Riley's  family,  to  procure  him  an  advance  of  money.  Mr.  Leach 
replied  to  the  application  by  a  letter  dated  the  14th  of  February,  1868, 
in  the  following  terms  :  — 

"  I  am  extremelj^  sorry  to  read  your  letter  received  to-day.  You  do 
quite  right  to  ascertain  exactly  the  extent  of  your  liabilities.  The  sum 
you  mention  as  owing  indeed  exceeds  what  I  could  have  thought. 
Before  I  take  any  step  I  should  wish  to  see  j'ou,  because  I  think  the 
time  has  come  at  which  you  ought  to  settle  the  residue  of  j-onr  property' 
on  your  wife  and  children  ;  and  I  cannot  be  a  party  to  j'our  raising  any 
more  money  without  your  doing  them  this  justice.  If  you  will  under- 
take to  make  the  settlement  I  will  see  what  can  be  done  towards  reliev- 
ing you  from  j-our  present  difficulties.  No  creditor  is,  I  should  think, 
likely  to  press  j-ou  ;  but  should  anj^  come  to  me,  I  can  but  saj-  that  you 
propose  to  make  arrangements  for  paj-ment." 

Mr.  Leach  subsequently  had  an  interview  with  William  Felix  Eiley, 
at  which  it  was  agreed  that  the  former  should  procure  from  his  brother,. 
Colonel  Leach,  a  further  advance  of  £560  on  the  security  of  the  house 
in  Albemarle  Street,  and  that  the  defendant  should  convey  the  equity 
of  redemption  to  trustees  upon  trust  to  sell,  and  otit  of  the  proceeds 
pay  off  the  mortgages,  and  then  to  paj^  a  sum  of  £400  to  William  Felix 
Eiley ;  and  that  the  residue  of  the  proceeds  of  sale  should  be  settled 
upon  trusts,  partly  for  the  benefit  of  bis  wife  and  children,  and  partly  for 
his  own  benefit. 

Accordingly  Colonel  Leach  advanced  £550  on  the  securitj-  of  a  mort- 
gage of  the  property,  and  by  an  indenture  dated  the  16th  of  March, 
1868,  William  Felix  Riley  conveyed  the  same  property  (subject  to 
mortgages  for  sums  amounting  in  the  whole  to  £3,750)  to  trustees  upon 
trust  to  sell,  paj-  off  the  mortgage  debts,  and  paj'  the  sum  of  £400  to 
William  Felix  Riley ;  and  to  stand  possessed  of  the  residue  of  the  pro- 
ceeds of  sale  upon  the  trusts  declared  by  an  indenture  of  even  date. 
The  trusts  so  declared  were  for  investment  and  payment  out  of  the  in- 
come of  an  annuity  of  £40  a  j'ear  for  the  maintenance  of  the  wife  and 
children  of  William  Felix  Riley,  or  (in  the  discretion  of  the  trustees) 
anj'  one  or  more  of  them,  and  subject  thereto  for  pa^-ment  of  the  in- 
come to  William  Felix  Riley  during  his  life,  and  after  his  death  for  pay- 
ment of  the  income  upon  the  same  trusts  as  were  declared  of  the  annuity 
of  £40  ;  and  after  the  death  of  the  survivor  of  Mr.  and  Mrs.  Riley  for 
the  pa3'ment  or  application  of  corpus  and  income  for  the  benefit  of 
their  children. 

The  property  comprised  in  the  settlement  was  sold  in  December, 
1868,  and  after  pa3-ment  of  the  mortgage  debts  and  the  sura  of  £400  to 
William  Felix  Riley,  there  remained  a  surplus  which  vras  invested  in 
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£700  5  per  Cent  Debenture  Stock  of  the  South-Eastern  Railway 
Company-,  upon  the  trusts  of  the  settlement  of  the  16th  of  March, 
1868. 

A  considerable  part  of  the  sum  of  £550  advanced  by  Colonel  Leach 
was  applied  in  payment  of  debts  due  by  William  Felix  Riley  ;  but  the 
sum  of  £400,  which  arose  from  the  sale,  was  applied  by  Uim  for  other 
purposes,  and  debts  to  the  amount  of  upwards  of  £360,  owing  by  him 
on  the  16th  of  March,  1868,  still  remained  unpaid. 

On  the  18th  of  March,  1869,  William  Felix  Riley  was  adjudicated  a 
banlcrupt  on  his  own  petition,  and  tlie  plaintiff  was  appointed  creditors' 
assignee  in  the  bankruptcy;  and  on  the  3d  of  June,  1871,  the  bill  in 
this  suit  was  filed  to  set  aside  the  settlement  of  the  16th  of  March, 
1868,  as  being  fraudulent  under  the  Statute  13  Eliz.  c.  5. 

Mr.  Hinde  Palmer,  Q.  C,  and  Mr.  Boyle,  for  the  plaintiff. 

Sir  H.  JBaggallay,  Q.  C,  and  Mr.  Orenside,  for  the  defendants. 

June  24.  Lord  Romillt,  M.  R.,  said  that  the  plaintiff  sought  to  set 
aside  a  deed  on  the  ground  that  it  was  executed  with  intent  to  defeat, 
delay,  or  hinder  creditors.  As  had  often  been  observed  in  these  cases, 
it  was  impossible  to  penetrate  into  a  man's  mind  and  ascertain  what  his 
intentions  were ;  the  facts  only  could  be  looked  at  in  order  to  ascertain' 
what  inference  could  fairly  be  drawn  as  to  the  intention  of  the  settlor. 
Looking  at  the  facts  proved  in  this  case,  and  particular!}'  at  the  letter  of 
Mr.  Leach,  of  the  14th  of  Februarj^  1868,  it  appeared  to  his  Lordship 
impossible  to  come  to  the  conclusion  that  this  settlement  was  made 
with  the  intent  to  defeat,  delay,  or  hinder  creditors ;  on  the  contrary, 
the  conclusion  he  arrived  at  was  that  the  object  of  the  settlor  was  to 
pay  his  creditors,  and  for  that  purpose  to  raise  sufficient  money  by 
mortgage  of  his  property,  and  then  to  make  a  settlement  of  the  residue 
only.  The  settlement,  therefore,  could  not  be  set  aside ;  but  as  the 
suit  had  been  occasioned  by  the  improper  conduct  of  the  settlor  in  not 
paying  his  debts  by  means  of  the  funds  raised,  the  bill  would  be  dis- 
missed without  costs ;  but  the  trustees  of  the  settlement  might  take 
their  costs  out  of  the  settled  funds. 


SPENCER  V.  SLATER. 

Chanobrt.     1878. 

[Reported  4  Q.  B.  D.  13.] 

Special  case  stated  in  an  interpleader  issue  between  the  plaintiffs, 
the  trustees  under  a  deed  of  assignment  hereinafter  mentioned,  and  the 
defendants,  the  execution-creditors  of  one  Thomas  Keating. 

The  facts  were  as  follows  :  — 

On  the  23d  of  July,  1877,  a  deed  was  made  between  Thomas  Keat- 
ing, hereinafter  styled  "the  said  debtor,"  of  the  first  part,  the  plain- 
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tiffs,  thereinafter  stj'led  "  tlie  trustees,"  of  the  second  part,  and  the 
several  creditors  of  the  debtor,  who  should  execute  the  deed  or  other- 
wise signify  their  assent  thereto  before  the  declaration  of  a  dividend,  of 
the  third  part. 

The  deed  assigned  all  the  debtor's  estate  and  effects  to  the  trustees 
on  the  conditions  and  trusts,  and  for  the  purposes  thereiuafter  declared, 
viz. :  — 

1st.  To  carry  on  the  business  of  the  debtor,  or  to  get  in  and  realize 
his  estate  in  such  manner  as  the  trustees  may  deem  expedient,  and  out 
of  the  proceeds  to  pay  all  fair  and  usual  charges  attending  the  liquida- 
tion thereof  or  incidental  thereto ;  and  all  rent,  taxes,  salaries,  and 
preferable  claims  that  would  be  payable  in  bankruptcy ;  and  tlien  to 
apportion  the  residue  according  to  an  equal  pound  rate  to  all  creditors 
parties  hereto,  or  of  whose  claims  the  trustees  shall  have  received 
notice,  and  have  no  sufficient  grounds  to  dispute  or  shall  dispute  the 
same  unsuccessfull3% 

2d.  The  execution  of  this  deed,  or  the  assent  thereto  by  any  cred- 
itor, shall  operate  as  a  full  release  to  the  debtor  in  respect  of  the  de]pt 
of  such  creditor  so  executing  these  presents  or  assenting  thereto. 

3d.  The  dividend  so  apportioned  to  every  creditor  as  aforesaid  shall 
be  paid  to  him,  her,  or  them  severally,  provided  he,  she,  or  thej-  have 
executed  these  presents  or  assented  thereto  as  aforesaid.  And  on  the 
expiration  of  twelve  calendar  months  from  the  date  hereof  the  debtor 
may  apply  to  the  trustees  to  be  paid  the  dividend  or  dividends  of  anj' 
creditor  or  creditors  who  have  neglected  or  refused  to  assent  hereto  or 
execute  this  deed  ;  and  thereupon  the  trustees  shall  give  such  creditor 
or  creditors  written  notice  by  post  of  such  application  made  by  the 
debtor ;  and  if  such  creditor  or  creditors  shall  for  seven  days  there- 
after still  neglect  or  refuse  to  execute  these  presents  or  assent  hereto, 
such  dividend  or  dividends  shall  be  then  forthwith  paid  to  the  debtor 
by  the  trustees. 

4th.  The  trustees  may  require  full  particulars  relating  to  the  debt  of 
any  creditor,  and  that  such  debt  be  verified  on  oath  or  bj'  statutory 
declaration,  before  admitting  such  debt  or  paying  dividends  thereon. 

5th.  All  matters  not  herein  specially  provided  for  shall  be  dealt  with 
on  principles  applicable  under  the  present  English  bankruptcy  law. 

7th.  And  lastly,  the  several  parties  hereto,  of  the  third  part,  do 
hereby  severally,  in  proportion  to  their  respective  claims,  covenant, 
promise,  and  agree  with  the  trustees  to  hold  them  harmless  and  indem- 
nified from  all  personal  risk,  loss,  or  damage  they  may  sustain  by 
reason  of  their  proceedings  under  the  trusts  hereof,  excepting  such  loss 
or  damage  as  may  result  from  their  own  wilful  negligehce  or  default, 
and  to  hold  them  harmless  and  indemnified  against  any  claim  or  claims 
by  any  person  or  persons  of  which  they  maj'  not  have  received  notice 
before  making  a  dividend,  and  from  and  against  any  claim  by  any 
future  trustee  or  trustees  of  the  estate  and  effects  of  the  debtor,  and 
from  and  against  any  order  of  any  court  made  in  respect  of  the  (Jebtor 
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or  his  estate,  or  of  this  deed  and  the  trusts  thereof,  or  any  of  them,  and 
from  and  against  all  costs,  damages,  and  expenses  thereof,  consequent 
thereon  or  incidental  thereto. 

On  the  3d  of  August,  1877,  the  defendants  obtained  a  judgment 
against  the  debtor  for  £49,  and  on  the  same  day  a  writ  of  ^.  fa.  was 
delivered  to  the  sheriff  of  Lancashire,  indorsed  to  levy  the  amount  of 
the  judgment  without  any  costs. 

On  the  14th  of  August  the  sheriff  seized  the  goods  in  question  under 
the  Ji.  fa.,  such  goods  forming  part  of  the  property  included  in  the 
deed. 

The  goods  were,  at  the  time  of  the  seizure,  on  premises  consisting  of 
a  house  and  shop  occupied  by  the  debtor,  but  from  the  22d  of  July, 
1877,  up  to  the  time  of  the  seizure,  a  person  emploj-ed  by  the  plaintiffs 
was  on  the  premises  to  keep  possession  of  the  goods  for  the  plaintiffs. 
On  such  taking  possession  of  the  goods  by  the  plaintiffs  the  shop  was 
closed.  No  business  was  carried  on  in  the  shop,  nor  was  the  same 
open  to  the  public.  No  other  indication  of  any  change  of  possession 
was  visible  or  open  to  the  public,  but  the  plaintiffs  had  advertised  the 
property  for  sale  by  tender  before  the  seizure  under  the  execution,  and 
had  nearly  concluded  a  bona  fide  sale  for  value  of  the  said  property, 
but  the  seizure  prevented  the  actual  sale  and  delivering  over  of  the 
said  goods. 

The  execution-debtor  was  a  trader  within  the  meaning  of  the  Bank- 
ruptc}'  Act,  1869,  when  he  executed  the  deed,  and  was  then  indebted 
to  several  creditors  respectively,  whose  debts  respectively  amounted  to 
£50  and  upwards.  He  was  in  insolvent  circumstances  when  he  exe- 
cuted the  deed,  and  he  executed  it  for  the  purpose  of  defeating  any 
execution,  including  an  execution  at  the  suit  of  the  defendants,  which 
was  then  apprehended  bj'  him,  and  which  execution  might  prevent  the 
equal  distribution  of  the  debtor's  property  among  all  his  creditors,  and 
also  for  the  purposes  stated  in  the  said  deed. 

The  question  for  the  court  was  whether  the  goods  seized  by  the 
sheriff  or  any  of  them  were,  at  the  time  of  the  seizure,  the  property  of 
the  plaintiffs  as  against  the  defendants.   . 

Crompton,  for  the  plaintiffs. 

R.  T.  Heid,  for  the  defendants. 

Mellor,  J.  I  am  of  opinion  that  our  judgment  should  be  for  the 
defendants.  I  think  this  deed  was  invalid  by  reason  of  the  provisions 
of  13  Eliz.  c.  5.  Its  object  plainly  was  to  prevent  the  creditors  from 
exercising  their  ordinary  remedies  in  respect  of  the  sums  due  to  them, 
and  to  compel  them  to  come  in  under  the  scheme  of  arrangement  pre- 
scribed by  the  debtor.  By  this  scheme  the  trustees  may  carry  on  the 
business  if  the^'  think  fit,  and  the  creditors,  in  order  to  get  their  divi- 
dends, must  enter  into  obligations  not  required  of  them  in  the  ordinary 
course  of  law,  for  the  executing  or  assenting  creditors  are  to  indemnify 
the  trustees  against  personal  risk  and  loss.  If  any  creditor  refuses  to 
come  in,  there  is  a  resulting  trust  in  favor  of  the  debtor,  in  ];espect  of 
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the  dividend  that  would  otherwise  have  been  due  to  such  creditor.  It 
seems  to  me  quite  clear  that  the  effect  is  to  defeat  and  delay  creditors 
whose  debts  are  under  £50.  Creditors  to  a  greater  amount  might  treat 
this  deed  as  an  act  of  bankruptcy,  but  those  whose  debts  are  under 
£50  are  without  remedy  if  the  deed  be  good.  It  is  admitted  that  the 
deed  was  executed  for  the  puqjose  of  defeating  anj-  execution,  includ- 
ing that  of  the  defendants,  which  was  then  apprehended,  and  for  the 
purposes  stated  in  the  deed  itself.  "We  are  of  opinion  that  those  pur- 
poses are  contrary  to  law,  for  the  reasons  above  mentioned,  and 
therefore  that  the  deed  cannot  be  sustained  against  the  execution 
creditors. 

Manisty,  J.  I  am  of  the  same  opinion.  The  question  is  whether 
this  deed  is  good  with  reference  to  the  provisions  of  the  Statute  13 
Eliz.  c.  5.  That  depends  on  whether  or  not  its  object  was  to  defeat, 
delay,  or  hinder  creditors.  It  is  stated  in  the  special  case  that  the  exe- 
cution of  the  deed  was  for  the  purpose  of  defeating  any  execution, 
including  that  of  the  defendants,  which  might  prevent  an  equal  distri- 
bution of  the  debtor's  property'  among  all  his  creditors,  and  also  for  the 
purposes  stated  in  the  deed  itself.  What,  then,  are  the  purposes  stated 
in  the  deed  ?  One  of  the  provisions  is  that  the  trustees  ma^'  carry  on 
the  business  if  thej'  think  fit,  irrespective  of  the  wishes  of  the  creditors, 
and  any  creditor,  before  getting  a  dividend,  must  consent  to  indemnify 
the  trustees  in  respect  of  personal  loss  and  risk.  The  creditors  are  not 
onl}-  subjected  to  serious  delay.  The  trustees  may  carrj'  on  the  busi- 
ness and  incur  debts,  and  the  creditors  maj'  suffer.  If  they  come  in 
and  assent  to  the  deed,  thej'  must  indemnify  the  trustees,  and  if  they 
do  not,  they  get  no  dividend,  the  dividend  apportioned  to  them  being 
handed  over  to  the  debtor.  This  is,  at  any  rate  prima  facie,  a  result- 
ing trust  in  favor  of  the  debtor,  but  the  plaintiffs'  counsel  saj's  that  the 
dissenting  creditor  might  get  execution  against  any  such  fund  in  the 
hands  of  the  trustees,  by  way  of  attachment  of  it  as  a  debt  due  to  the 
debtor.  That  is  a  verj-  remote  and  doubtful  remedy  under  the  circum- 
stances. The  deed,  in  my  opinion,  tends  to  defeat,  or  at  least  delaj-, 
the  creditors.  It  provides  that  unless  the  creditor  claims  his  share  of 
the  proceeds  of  the  estate  in  the  hands  of  the  trustees  upon  terms 
which  no  prudent  man,  in  my  opinion,  would  come  under,  that  share 
shall  go  to  the  debtor,  and  the  creditor,  after  a  long  delaj',  is  left  to 
the  shadowy  remedj'  to  which  I  have  alluded.  The  deed  seems  to  me, 
therefore,  to  be  clearly  void  under  the  Statute  as  containing  a  resulting 
trust  in  favor  of  the  debtor,  and  tending  at  least  to  delaj-  creditors. 

Judgment  for  the  defendants.^ 

1  Cf.  Boldero  v.  London  &  Wedminskr  Disoownt  Company,  5  Ex,  D.  47  (1879). 
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Court  of  Appeal  in  Chancery.     1882. 

[Bepmted  19  Ch.  Div.  588.] 

Jessel,  M.  R.*  This  is  an  appeal  from  a  decision  of  the  Chief  Judge 
in  Bankruptcy,  reversing  a  decision  of  the  judge  of  the  Salford  County 
Court.  The  County  Court  judge  set  aside  the  settlement  as  being 
fraudulent  under  the  Statute  of  Elizabeth,  but  he  gave  no  opinion 
whether  it  was  liable  to  be  set  aside  under  the  91st  section  of  the  Bank- 
ruptcy Act.  The  Chief  Judge  was  of  opinion  that  the  settlement  was 
not  liable  to  be  set  aside  on  either  ground. 

The  case  is  now  before  us.  It  has  been  very  carefullj-  discussed  and 
fully  argued,  and  I  am  bound  to  say  I  think  that  the  settlement  is  liable 
to  impeachment  on  either  or  on  both  grounds. 

The  debtor  carried  on  the  business  of  a  baker  (it  was  not  a  large 
baker's  shop)  in  Manchester,  and  it  appears  to  have  been  a  tolerabl3' 
prosperous  business  up  to  August,  1878.  The  debtor  had  saved 
money,  and  had  invested  money  in  the  purchase  of  some  houses.  He 
also  had  some  furniture  in  his  private  residence,  which  was  different 
from  the  shop.  That  being  the  position  of  rnatters,  he  contemplated 
taking  a  grocer's  shop  in  the  neighborhood  and  embarking  in  the  busi- 
ness of  a  grocer,  and  he  actually  purchased  that  business  within  a 
month  after  the  execution  of  the  settlement  which  I  am  about  to  men- 
tion. He  goes  to  his  solicitor  in  August,  1878,  and  says  that  he  wants 
to  settle  his  property  on  his  wife  and  children.  The  solicitor  very 
properly  tells  him  that  the  settlement  will  be  good  for  nothing  unless 
he  is  able  to  pay  his  debts  irrespective  of  the  propert}'  to  be  settled, 
and  thereupon  the  debtor  drew  up  a  statement  of  his  affairs,  showing 
that  he  had  assets  sufficient  to  enable  him  to  pay  his  debts  irrespective 
of  the  propert}'  to  be  settled,  and  the  solicitor,  being  satisfied,  drew 
up  this  voluntary  settlement,  which  was  duly  executed  on  the  8th  of 
August,  settling  in  fact  substantially  the  whole  of  the  debtor's  prop- 
erty, worth  something  like  £1500.  I  will  now  read  what,  according 
to  his  own  statement,  he  kept  out  of  the  settlement,  he  being  engaged 
in  the  business  of  a  baker  and  contemplating  entering  into  the  business 
of  a  grocer. 

Assets. 

Cash £25 

Hand  cart 7 

Working  utensils 40 

Fixtures 20 

£92 
1  The  opinions  in  the  Court  of  Appeal  only  are  here  given. 
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Debts  Owing. 

Nelstrop £23  10 

Charles  Holt 16  5 

McDougall 19  0 

£58  15 

Now,  I  do  not  wish  to  cast  any  reflection  on  the  solicitor :  solicitors 
are  not  necessarily  very  good  business  men.  But  I  must  sa}-  that,  if 
that  statement  had  been  made  to  me,  I  should  have  said  that  the 
settlor  had  not  kept  out  of  the  settlement  assets  sufficient  to  enable 
him  to  paj'  all  his  debts  without  the  aid  of  the  property-  comprised  in 
the  settlement. 

According  to  the  statement  the  debts  due  were  £58  15s.  Is  a  man 
who  has  got  working  utensils  in  his  business,  fixtures,  &c.,  which  are 
not  available  except  by  a  forced  sale,  the  total  being  worth  £92,  includ- 
ing £25  in  cash,  able  to  paj'  £58  15s.  ?  I  should  saj-  on  the  face  of  it 
that  his  assets  are  not  sufficient.  A  man  is  not  able  to  paj'  his  debts 
because  he  has  some  odds  and  ends  which  can  possibly  be  sold,  and  on 
which  he  puts  a  fancy  value.  Therefore,  without  going  into  the  de- 
tails, I  should  not  be  satisfied  with  this  statement  as  satisfying  the 
requirements  of  section  91.  But,  when  we  come  to  the  evidence,  we 
find  that,  instead  of  owing  £58  15s.,  he  reallj'  owed  £111.  We  find 
also  that,  in  addition  to  the  assets  which  he  mentioned,  he  had  some 
flour,  which,  according  to  the  evidence,  could  not  be  worth  more  than 
£19  10s.  On  the  other  hand,  the  hand  cart  has  disappeared,  and 
whether  it  was  worth  £7  or  7s.  nobody  knows.  The  working  utensils 
and  fixtures  were  sold  about  three  3'ears  after  the  date  of  the  settlement 
for  a  little  over  £12,  instead  of  £60,  and  it  is  in  evidence  that  they 
fetched  a  fair  pi-ice.  It  is  said  they  may  have  been  worn  to  some 
extent  during  the  three  years.  But  the  evidence  shows  that  they  were 
very  old  indeed  in  1878,  and  there  is  nothing  to  show  that  thej'  after- 
wards deteriorated  in  value.  In  fact  I  suppose  thej'  were  so  old  that 
they  could  not  very  well  deteriorate,  but  they  might  have  required  some 
repair.  The  result,  therefore,  is,  that  to  meet  the  £111  3-ou  have  £56 
or  thereabouts  in  assets,  and  it  is  plain,  therefore,  that  the  require- 
ments of  the  91st  section  were  hot  complied  with. 

It  is  suggested,  however,  that  the  goodwill  of  the  baker's  business 
was  worth  something.  I  daresaj'  it  was ;  but  can  that  be  called  an 
available  asset  when  a  man  is  carrying  on  his  trade  ?  Is  he  able  to  pay 
all  his  debts  because  he  might  possibly,  after  the  lapse  of  a  considerable 
time,  sell  the  goodwill  of  his  business  ?  The  debts  were  presently  pa}-- 
able.  How  can  a  man  be  said  to  be  able  to  pay  his  debts  because  he 
has  a  business,  the  goodwill  of  which  he  maybe  able  to  sell?  It  is 
quite  plain  that  that  is  not  an  asset  which  ought  to  be  reckoned  within 
the  purview  of  this  section.  Therefore  it  appears  to  me  clear  that  the 
settlement  is  void  under  the  91st  section. 
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As  regards  the  other  point  it  is  not  absolutely  necessary  to  decide  it, 
bat  I  think  that  the  Countj-  Court  judge  was  right.  The  principle  of 
Machay  v.  Douglas,  Law  Rep.  14  Eq.  106,  and  that  line  of  eases,  is 
this,  that  a  man  is  not  entitled  to  go  into  a  hazardous  business,  and 
immediately  before  doing  so  settle  all  his  property  voluntarilj',  the 
object  being  this :  "  If  I  succeed  in  business,  I  make  a  fortune  for  my- 
self. If  I  fail,  I  leave  ray  creditors  unpaid.  They  will  bear  the  loss." 
This  is  the  very  thing  which  the  Statute  of  Elizabeth  was  meant  to  pre- 
vent. The  object  of  the  settlor  was  to  put  his  property  out  of  the 
reach  of  his  future  creditors.  He  contemplated  engaging  in  this  new 
trade,  and  he  wanted  to  preserve  his  property  from  his  future  creditors. 
That  cannot  be  done  by  a  voluntary  settlement.  That  is,  to  my  mind, 
a  clear  and  satisfactory  principle. 

Now,  as  I  understand  the  evidence  in  this  case,  the  baker  did  very 
well  as  a  baker,  and  probably  he  may  not  have  recollected  the  old 
proverb,  ne  sutor  ultra  crepidam.  When  he  went  into  business  as  a 
grocer  he  was  going  into  a  business  which  it  appears  he  did  not  under- 
stand, and  it  is  obvious  that  the  object  was  —  (I  am  taking  that  as  a 
fair  inference)  —  to  save  his  property  for  his  wife  and  children  in  case 
the  new  business  did  not  succeed.  Well,  that  actually  happened.  The 
new  business  did  not  succeed  ;  he  lost  money  by  it,  and  it  probably 
brought  him  to  bankruptcy. 

His  object  was,  as  I  have  said,  to  make  himself  safe  against  that 
eventualitj-,  and,  if  that  was  his  object,  then  I  think  the  principle  of 
Mackay  v.  Douglas  applies,  and  that  the  deed  was  void  also  under  the 
Statute  of  Elizabeth.  But,  as  I  have  said  before,  it  is  not  really  neces- 
sary to  decide  this  point,  because  I  am  clearl3'  of  opinion  that  the  deed 
is  void  under  the  91st  section  of  the  Bankruptcy  Act. 

Baggallat,  L.  J.  I  am  of  opinion  that  the  settlement  is  void  under 
the  provisions  of  thie  91st  section  of  the  Bankruptcy  Act.  Bj' that 
section  a  heavy  burden  is  cast  upon  persons  making  settlements  of  this 
kind.  Under  any  circumstances  it  would  be  a  difficult  thing,  even  after 
the  lapse  of  only  three  or  four  years,  for  the  persons  beneficially  inter- 
ested in  a  settlement  to  show  that  the  settlor  was  at  the  date  of  its 
execution  able  to  pay  his  debts  without  having  recourse  to  the  settled 
property,  and  the  difficulty,  of  course,  becomes  greater  as  the  time 
grows  longer.  The  section  extends  to  a  period  of  ten  years,  and  con- 
sequently every  prudent  solicitor  who  is  applied  to  by  a  client  to  pre- 
pare a  voluntary  settlement  under  such  circumstances,  would  endeavor, 
as  far  as  lie  could,  to  retain  some  record  or  other  materials  which  would 
show  at  any  future  time,  if  the  settlement  was  impeached,  that  the 
settlor  was  able  at  the  time  when  he  made  it  to  meet  all  his  debts  with- 
out the  aid  of  the  settled  property.  In  the  case  with  which  we  are 
dealing  the  solicitor  appears  to  have  taken  that  course.  It  was  of 
course  a  prudent  step  to  take,  and  it  was  one  which  might  have  been 
of  very  great  use  if  the  settlement  had  remained  longer  unimpeached. 
But  now  what  has  happened?    Some  three  years  after  its  date  the 
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settlement  is  impeached.  The  burden  of  proof  is  upon  those  who  claim 
under  the  settlement  to  show  that  the  settlor's  assets  (other  than  those 
included  in  the  settlement),  were  sufficient  to  meet  his  debts.  Upon 
the  face  of  the  memorandum,  if  it  had  been  accurate,  there  were  assets 
to  the  amount  of  £92  to  meet  debts  to  the  extent  of  £58,  but  it  is  now 
admitted  that  the  statement  was  inaccurate.  In  the  first  place,  the 
debts  put  down  at  £58  were  admittedly  £111.  Therefore,  they  in  fact 
exceeded  even  the  estimated  amount  of  the  assets.  The  assets,  again, 
were  materially  overstated,  and  though  put  down  at  £92,  tliey  were,  if 
the  evidence  is  to  be  relied  upon,  really  not  worth  more  than  £37. 

Well,  what  is  the  way  in  which  those  who  support  the  settlement  en- 
deavor to  get  over  this?  "  Oh,"  they  say,  "there  were  other  assets 
besides  those  comprised  in  the  statement."  They  say  that  there  were 
so  many  sacks  of  flour  that  should  be  taken  at  a  certain  price.  I  am 
by  no  means  satisfied  upon  the  evidence  that  those  sacks  of  flour  were 
in  the  place  at  the  time.  On  the  eontrar}',  in  my  opinion,  there  was 
not  anything  like  a  sufficient  quantity  of  flour  to  bring  the  assets  up  to 
an  amount  suflScient  to  cover  the  liabilities.  All  the  circumstances, 
when  they  are  inquired  into,  militate  against  the  statement  that  there 
was  a  considerable  amount  of  flour  in  the  settlor's  possession  at  that 
time.  And  another  still  stronger  observation  is  this :  Why  was  not  the 
flour  referred  to  in  the  statement  of  assets,  if  there  existed  any  flour 
really  available  ?  I  have  come  to  the  conclusion  that  those  upon  whom 
the  burden  is  cast  of  showing  that  there  were  sufficient  assets  have  failed 
to  sustain  it,  and  therefore  the  condition,  the  performance  of  which 
would  alone  entitle  the  respondents  to  uphold  the  settlement,  has  not 
been  performed,  and  section  91  consequently-  applies.  I  think  also  that, 
having  regard  to  all  the  circumstances  of  the  case,  the  Countj'  Court 
judge  was  right  in  holding  that  the  settlement  was  void  under  the 
Statute  of  Elizabeth,  but  I  prefer  to  rest  my  decision  upon  the  efl['ect  of 
the  91st  section  of  the  Banlcruptcy  Act. 

LiNDLET,  L.  J.  I  am  of  the  same  opinion.  It  appears  to  me  that 
the  view  taken  bj'  the  County  Court  judge  was  right,  that  this  settle- 
ment was  void  under  the  Statute  of  Elizabeth.  I  diflfer  from  the 
Chief  Judge  in  the  view  which  he  took  of  the  circumstances  under 
which  the  settlement  was  executed.  The  settlement  was  executed  bj'  a 
baker,  who  had  been  a  thriving  and  prosperous  man.  He  had  saved 
money.  He  could  pay  all  his  debts.  Substantially,  he  had  plenty  of 
assets,  but  he  was  going  to  take  a  grocer's  shop.  He  knew  nothing  of 
a  grocer's  business.  He  was  perfectly  aware  that  entering  upon  a 
business  to  which  he  had  not  been  brought  up  was  a  risky  thing,  and, 
therefore,  he  made  a  settlement,  settling  substantially  the  whole  of  his 
property  upon  his  wife  and  children.  What  was  that  for  ?  Obviously, 
not  simply  to  benefit  his  wife  and  children,  but  to  screen  and  protect 
them  against  the  unknown  risks  of  the  new  adventure. 

It  appears  to  me  that  this  is  plainly  within  the  principle  of  Mackay 
V.  Douglas,  one  of  the  most  valuable  decisions  that  we  have  on  the 
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Statute  of  Elizabeth.  On  that  short  ground,  I  think  that  the  settle- 
ment is  plainly  void. 

I  also  think  the  settlement  falls  within  the  91st  section  of  the  Bank- 
ruptcy Act.  When  we  look  at  the  words  of  that  section,  and  have  to 
consider  whether  a  man  is  able  to  pay  his  debts,  we  must  not  merelj' 
look  at  the  amount  of  his  assets  and  liabilities,  but  we  must  consider 
the  position  which  he  is  assuming.  If,  for  example,  this  baker  had 
been  retiring  from  trade,  of  course  we  must  have  taken  into  account  all 
his  pots  and  shovels,  the  goodwill  of  his  business,  and  everything  else  ; 
all  those  things  would  be  the  means  of  paying  his  debts.  But,  if  he  is 
going  on  with  his  baker's  business,  it  appears  to  me  idle  that  we  should 
take  such  things  into  account  as  assets.  He  must  be  able  to  pay  his 
debts  in  the  way  in  which  he  proposes  to  pay  them,  that  is  by  continu- 
ing his  business.  That  is  the  fair  waj'  of  looking  at  it,  and  I  am  sat- 
isfied that  he  could  not  pay  his  debts  and  also  carry  on  his  business 
with  the  property  left  unsettled. 

Marten,  Q.  C,  and  Jordan,  for  the  appellants. 

Winslow,  Q.  C,  and  E.  Cooper  Willis,  for  the  trustees  of  the 
settlement. 


IN  RE  EIDLER. 

ConET  OF  Appeal.     1882. 
[Bepmted  22  Oh.  Div.  74.] 

In  1872  Richard  H.  Ridler  was  a  customer  of  the  Worcester  City  and 
County  Banking  Companj'.  On  the  31st  of  December,  1872,  his  father, 
Richard  Ridler,  gave  the  bank  a  written  guarantee  for  payment  of  the 
balance  which  should  for  the  time  being  be  owing  by  R.  H.  Ridler  to  an 
amount  not  exceeding  £1,000.  At  this  time  the  balance  due  was  above 
£700,  and  it  shortly  afterwards  was  considerably  increased. 

On  the  25th  of  May,  1877,  the  balance  due  on  R.  H.  Ridler's  account 
being  at  that  time  £1,515  12«.  Id.,  Richard  Ridler  assigned  a  leasehold 
property  to  bis  son  F.  W.  Ridler,  upon  trust  for  R.  Ridler  for  life,  with 
remainder  in  trust  for  F.  W.  Ridler,  and  the  settlor's  daughter  Ellen 
Maria  Ridler,  during  their  joint  lives,  and  after  the  decease  of  either  in 
trust  for  the  survivor.  This  leasehold  was  of  the  annual  value  of  about 
£210,  and  was  held  by  the  settlor  for  the  residue  of  a  term  expiring  in 
1893,  at  a  yearly  rent  of  £3  10s.  The  settlor's  only  other  property 
consisted  of  furniture  worth  between  £100  and  £200,  and  a  debt  of 
£1,500  due  to  him  from  Richard  H.  Ridler.  It  did  not  appear  that  he 
had  any  debts  or  liabilities  other  than  the  guarantee. 

In  February,  1880,  the  bank  sued  R.  H.  Ridler  for  his  balance,  which 
then  amounted  to  £1,337,  and  for  £400  due  on  a  promissory  note. 
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E.  H.  Eidler,  in  Juh',  1880,  filed  a  petition  for  liquidation,  and  a  com- 
position of  3s..  in  the  pound  was  accepted  by  the  creditors.  The  bank 
proved  for  £1,771,  and  Richard  Ridler  for  £1,929. 

In  the  same  month  the  bank  commenced  an  action  against  Richard 
Eidler  on  his  guarantee.  On  the  24th  of  November,  1880,  Richard 
Ridler  died  leaving  a  will.  A  decree  was  made  in  the  actions  of  Ridler 
y.  Ridler  for  the  administration  of  his  estate,  and  the  bank  were  ad- 
mitted as  creditors  for  £1,000  with  interest  from  the  date  of  the  writ  in 
their  action  and  costs  of  that  action. 

On  the  1st  of  November,  1881,  the  bank  obtained  liberty  to  attend 
proceedings  in  the  administration  action,  and  at  their  instance  inquiries 
were  added  to  the  judgment  what  real  or  leasehold  estate  the  testator 
was  entitled  to  at  his  death,  and  as  to  incumbrances  upon  it,  and  an 
inquiry  whether  the  testator  settled  or  purported  to  settle  any  and  what 
leasehold  estate,  and  whether  such  settlement  was  void  against  the 
bank,  or  any  other  creditors  of  the  testator. 

F.  W.  Eidler  deposed  that  at  the  time  of  the  execution  of  the  settle- 
ment E.  H.  Eidler,  who  was  a  farmer,  was  in  solvent  circumstances  and 
in  good  credit,  and  well  able  to  pay  the  £1,500  which  he  owed  to  the 
testator,  and  that  neither  the  deponent  nor  the  testator  suspected  that 
there  was  any  likelihood  of  his  getting  into  difficulties  and  becoming 
unable  to  meet  his  liabilities.  He  went  on  to  say  that  the  testator  had 
given  to  R.  H.  Ridler  £1,200  for  his  advancement,  and  made  the  settle- 
ment bona  fide  for  the  purpose  of  giving  F.  W.  Ridler  and  his  sister  an 
equivalent  benefit  and  without  any  idea  of  defrauding  any  persons 
having  claims  upon  him. 

The  chief  clerk  expressed  his  opinion  that  the  settlement  should  be 
supported  on  two  grounds  :  (1)  that  the  bank  were  not  creditors  in  the 
strict  sense  of  the  term  at  the  date  of  the  deed,  and  (2)  that  there  was 
nothing  to  show  that  the  testator  in  executing  the  deed  was  actuated  by 
any  intention  of  defrauding  them  or  any  other  of  his  creditors.  He 
accordingly  certified  that  the  settlement  was  not  void  against  the  bank 
or  anj-  other  creditors  of  the  testator. 

A  summons  by  the  bank  to  vary  this  certificate  was  adjourned  to  be 
heard  by  Vice-Chancellor  Bacon  in  court  on  the  6th  of  Maj',  1882. 

[Bacon,  V.  C,  dismissed  the  summons,  and  the  bank  appealed.] 

Davey,  Q.  C,  and  C.  H.  Turner,  for  the  appeal. 

Hemming,  Q.  C,  and  Yate  Lee,  contra. 

Lord  Selbokne,  L.  C.  The  argments  on  behalf  of  the  respondents 
turned  much  on  the  proposition  that  when  a  person  is  liable  on  a  guaran- 
tee he  is  not  to  be  regarded  for  the  present  purpose  as  owing  a  debt  of 
that  amount,  without  taking  into  account  the  assets  of  the  principal 
debtor  as  well  as  his  own.  There  is  a  fallacy  in  this.  To  hold  that  a 
guarantor  can  make  a  voluntary  settlement  of  the  whole  of  his  property 
and  support  it  by  showing  that  when  he  made  it  the  person  guaranteed 
had  assets  enough  to  pay  the  amount  guaranteed,  would  go  far  to  defeat 
the  contract  of  suretyship.    We  must  look  at  the  matter  as  if  the  event 
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had  already-  happened,  the  possibilitj'  of  which  the  parties  must  have  had 
in  contemplation  when  the  guarantee  was  given  of  the  debtor  being 
unable  to  pay.  I  do  not  think  that  any  close  inquiry  as  to  the  supposed 
capacity'  of  the  person  guaranteed  to  pay  the  debt  ought  to  be  entered 
into.  I  do  not  say  that  there  might  not  be  a  state  of  things  in  which  the 
liability  of  the  guarantor  might  be  so  remote  that  it  need  not  be  regarded  ; 
but  if  he  conveys  away  all  his  property  by  a  voluntary  settlement  I 
think  it  doubtful  whether  the  settlement  could  in  any  case  be  supported 
in  the  event  of  his  ultimately  being  called  on  under  his  guarantee. 
Here  the  son  had  no  margin  of  property  beyond  what  was  employed  in 
his  farm  and  what  he  had  borrowed  from  the  bank,  for  which  the  bank 
would  not  give  him  credit  without  a  guarantee.  I  think  that  he  had  not 
assets  to  such  an  extent  as  to  prevent  the  father's  liability  under  ihe 
guarantee  from  being  a  serious  and  substantial  one  at  the  time  when 
the  settlement  was  executed. 

Unless,  then,  we  are  to  enter  on  a  speculation  as  to  what  the  son's 
capacity  for  payment  was  at  the  time  of  the  execution  of  the  settlement, 
we  can  only  consider  the  state  of  the  father's  assets.  They  consisted 
of  a  debt  of  £1,500  due  to  him  from  the  very  person  for  whom  he  had 
given  the  guarantee,  and  furniture  not  exceeding  in  value  £200.  The 
debt  due  from  the  son  cannot  be  looked  upon  as  an  available  asset  for 
meeting  the  liability  on  a  guarantee  given  for  the  son. 

It  is  urged  that  as  the  son,  even  after  several  years  of  agricultural 
depression,  paid  a  dividend,  the  debt  due  from  him  must  be  considered 
as  having  been  of  substantial  value  at  the  time  of  the  settlement ;  that 
the  life  interest  retained  by  the  father  must  be  taken  into  account,  and 
that  taking  them  together  the  father  retained  assets  more  than  sufficient 
to  meet  the  liability  in  the  guarantee.  I  think  that  this  argument  can- 
not prevail.  The  Statute  speaks  not  only  of  defrauding,  but  of  delay- 
ing or  hindering  creditors.  Now  a  voluntary  settlement  of  this  kind 
would  certainly  tend  to  delay  or  hinder  creditors,  €ven  if  we  took  the 
sanguine  view  of  the  settlor's  assets  which  was  urged  at  the  bar.  The 
father  when  he  made  the  settlement  must  have  known  that  if  the  son 
could  not  pay  the  balance  to  the  bank  he  himself,  if  the  settlement  was 
sustained,  would  have  substantially  nothing  available  to  meet  the  liabil- 
ity under  the  guarantee  but  such  dividend  as  he  could  get  from  the 
son's  estate.  I  am  of  opinion  that  a  settlement  made  under  such 
circumstances  cannot  be  supported  against  the  creditors. 

Jessel,  M.  R.  I  am  of  the  same  opinion,  and  will  only  add  a  word 
as  to  my  observations  upon  Price  v.  Jenkins,  5  Ch.  D.  619  in  Me  parte 
JSillman,  10  Ch.  D.  622.  I  give  no  opinion  whether  I  should  have 
come  to  the  same  conclusions  as  the  judges  who  decided  Price  v. 
Jenkins.  Treating  that  case  as  well  decided,  I  think  it  has  no  bearing 
on  cases  under  the  Statute  13  Eliz.  e.  5.  That  Statute  excepts  from 
its  operation  estates  and  interests  convej-ed  "  upon  good  consideration 
and  bona  fide."  What  was  the  meaning  of  "good  consideration"  in 
that  exception  ?    It  could  not  mean  that  if  some  obligations  attaching 
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to  the  property  went  to  the  new  owner  in  exoneration  of  the  settlor, 
that  made  the  convej-ance  a  conveyance  for  valuable  consideration. 
Consider  the  consequences  of  such  a  proposition.  Suppose  a  man  trans- 
fers £10,000  worth  of  railway  shares  or  bank  shares  which  are  not  fully 
paid  up,  is  that  prevented  from  being  a  voluntary  transfer  by  the  mere 
fact  that  the  transferor  is  exonerated  from  the  liability  to  calls,  and  the 
transferee  becomes  subject  to  it?  If  a  man  makes  a  settlement  of  a 
large  freehold  estate  along  with  a  small  leasehold,  is  the  settlement 
made  for  valuable  consideration  within  the  meaning  of  this  Statute 
because  the  grantee  becomes  liable  to  the  rent  of  the  leasehold  in  ex- 
oneration of  the  settlor?  Whatever  maj'  be  held  under  the  Statute  27 
Eliz.  c.  4,  the  undertaking  the  liabilitj-  to  rent  is  not  a  good  considera- 
tion within  the  meaning  of  the  Statute  now  before  us. 

Cotton,  L.  J.  I  also  am  of  opinion  that  Price  v.  Jenkins,  ■which 
was  decided  upon  the  construction  of  another  Statute,  has  no  bearing 
"  on  the  present  case.  It  had  been  decided  under  the  Statute  27  Eliz. 
c.  4,  that  a  voluntary  conveyance,  though  honestly  and  fairlj'  made, 
was  fraudulent  as  against  a  subsequent  purchaser  from  the  settlor. 
Price  v.  Jenkins  qualified  that  doctrine,  and  decided  that  the  grantor's 
undertaking  the  liabilitj'  for  rent  was  sufficient  to  support  a  settlement 
which  was  open  to  no  objection  but  that  of  being  voluntarj'.  It  is  a 
decision  of  this  court,  and  we  have  not  to  consider  whether  it  was  right 
or  wrong,  for  we  are  bound  by  it,  but  it  has  no  bearing  on  a  case  under 
13  Eliz.  c.  5,  where  the  question  is  whether  a  settlement  was  made  with 
intent  to  defeat  or  delay  creditors.  A  man  who  makes  a  settlement 
without  leaving  himself  enough  property  to  pay  his  creditors  must  be 
considered  to  do  it  with  an  intent  to  defeat  or  delay  them,  and  a  con- 
veyance of  leaseholds  made  for  no  consideration  cannot  be  brought 
within  the  exception  in  the  Statute  by  the  mere  fact  that  the  grantee 
becomes  liable  for  the  rent. 

Then  as  to  the  point  that  the  settlor  was  not  indebted,  but  only  sub- 
ject to  a  liability  which  might  never  become  a  debt.  A  man  is  not  at 
liberty  to  take  a  sanguine  view,  but  is  bound  to  act  upon  a  reasonable 
view  of  what  is  likely  to  happen.  In  the  circumstances  of  this  case,  any 
reasonable  man  must  have  looked  upon  this  guarantee  as  one  which 
would  probably  be  enforced,  and  the  settlement  must  be  taken  as  made 
with  intent  to  delay  or  hinder  creditors. 
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Court  of  Appeal.     1886. 

[Reported  17  Q.  B.  Div.  290.] 

Appeal  from  an  order  of  the  judge  of  the  Croj-don  County  Court, 
by  which  it  was  declared  that  a  postnupti.il  settlement  executed  by 
H.  J.  J.  Wise,  a  bankrupt,  was  fraudulent  and  void  as  against  the 
trustee  in  the  bankruptcy,  and  the  trustee  of  the  settlement  was 
ordered  to  deliver  it  up  to  be  cancelled. 

The  bankrupt  was  a  master  mariner.  In  the  j^ear  1881  he  was  en- 
gaged to  be  married  to  Miss  Emilj'  Agnes  Vj'se,  but,  being  at  Hong 
Kong  in  the  course  of  a  voyage,  he,  on  the  31st  of  May,  1881,  married 
another  lad^-.  On  the  25th  of  August,  1881,  Miss  Vyse  commenced  an 
action  for  breach  of  promise  against  him  in  the  Queen's  Bench  Divi- 
sion, and  on  the  8th  of  October,  1881,  he  was  served  with  the  writ  at 
Hong  Kong.  He  was  under  the  will  of  his  stepfather  entitled  to  a 
legacy  of  £500,  subject  to  a  life  interest  given  to  his  mother.  His 
mother  died  on  the  11th  of  Maj',  1881,  and  thereupon  the  legacy  vested 
in  the  bankrupt  in  possession.  The  money  was  in  the  hands  of  W.  P. 
Brown,  the  executor  of  the  will.  On  the  17th  of  October,  1881,  the 
bankrupt  executed  at  Hong  Kong,  where  he  then  was,  a  voluntary 
settlement  of  this  legaej',  whereby  he  assigned  the  legacy  to  Brown,  ou 
trust  to  invest  the  same,  and  to  pay  the  income  thereof,  during  the 
joint  lives  of  Wise  and  his  wife,  to  the  wife  for  her  separate  use  with- 
out power  of  anticipation,  and,  after  the  death  of  such  one  of  Wise 
and  his  wife  as  should  iirst  die,  to  pay  the  income  to  the  survivor 
during  his  or  her  life,  and  after  the  death  of  the  survivor.  Brown  was 
to  stand  possessed  of  the  trust  fund  in  trust  for  the  children  of  the 
marriage  as  therein  mentioned,  and,  in  default  of  children,  in  trust  for 
Wise  absolutely.  On  the  20th  of  July,  1882,  Miss  Vyse  obtained 
judgment  in  the  breach  of  promise  action  for  £500  damages  and  costs. 
On  the  14th  of  November,  1884,  Wise  was  adjudicated  a  bankrupt. 

The  bankrupt  made  an  affidavit  in  the  County  Court,  in  which  he 
stated  that  at  the  time  of  the  execution  of  the  settlement  he  was  per- 
fectly solvent  and  able  to  pay  his  debts  without  the  aid  of  the  property 
comprised  in  the  settlement. 

After  the  order  had  been  made  by  the  County  Court  judge,  the  bank^ 
rupt  made  a  further  affidavit,  and  an  affidavit  was  made  by  Brown,  and 
these  affidavits  were  used  on  the  hearing  of  the  appeal  by  the  Divisional 
Court.  The  bankrupt  in  his  further  affidavit  said  that  he  was  not  aware 
that  he  was  entitled  to  the  legacy  until  he  received  at  Hong  Kong, 
between  the  12th  and  16th  of  October,  1881,  a  letter  from  Brown 
informing  him  of  it.  When  he  married  he  was  not  aware  that  he  had 
any  property  to  settle.     Immediately  he  received  notice  of  the  legacy 
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being  due  to  him,  he  instructed  some  solicitors  at  Hong  Kong  to  pre- 
pare the  settlement.  He  said  that  the  writ  which  had  been  served  on 
him  in  the  breach  of  promise  action  had  no  influence  in  inducing  him 
to  make  the  settlement,  as  he  considered  the  writ  was  merely  a  threat, 
and  that  he  should  hear  nothing  more  about  the  action.  When  he 
received  the  intimation  of  the  legacy  he  told  his  wife  that  he  should 
settle  it  on  her,  as  it  was  the  only  monej*  she  would  have  in  case  of  his 
death.  She  did  not  suggest  to,  or  request,  or  influence  him  in  any 
way  in  making  the  settlement,  but  it  was  made  solelj'  as  a  provision 
for  his  wife  or  any  children  thej-  might  have  in  case  of  his  death ;  and, 
had  he  known  before  his  marriage  that  he  was  entitled  to  the  legacj', 
he  should  certainly  have  settled  it  before  his  marriage.  He  was  not 
cross-examined  on  this  aflSdavit. 

Mrs.  Wise  and  Brown  appealed  from  the  order  of  the  County  Court. 

[The  Divisional  Court  sustained  the  appeal;  and  the  trustee  in 
bankruptcy  appealed.] 

W.  H.  Lynden  Bell  {Morgan  Howard,  Q.  C,  with  him),  for  the 
■  appellant. 

S.  2).  Greene,  Q.  C,  and  F.  Cooper  Willis,  for  Mrs.  Wise  and  the 
trustee  of  the  settlement,  were  not  heard. 

Lord  Esher,  M.  R.  I  think  the  decision  of  the  Divisional  Court 
was  right. 

The  argument  was  first  put  in  this  way :  It  is  necessary  to  prove 
that  the  bankrupt,  at  the  date  of  the  voluntary  settlement,  intended  to 
defeat  and  delay  a  creditor  or  his  creditors  generally ;  the  necessary 
consequence  of  what  he  did  was  to  defeat  and  delay  his  creditors  ;  and, 
therefore,  as  a  proposition  of  law,  the  tribunal  which  had  to  consider 
whether  he  did  intend  to  defeat  and  delay  his  creditors  was  bound  to 
find  that  he  did.  In  support  of  that  proposition  diqfa  of  great  and 
eminent  judges  were  cited.  I  will  venture  to  say  as  strongl3-  as  I  can 
that  to  my  mind  that  proposition  is  monstrous.  It  is  said  that  it  is  a 
necessary  inference  that  a  man  intends  the  natural  and  necessary  result 
of  his  acts.  If  you  want  to  find  out  the  intention  in  a  man's  mind,  of 
course  you  cannot  look  into  his  mind,  but,  if  circumstances  are  proved 
from  which  j-ou  believe  that  he  had  a  particular  intention,  you  infer  as 
a  matter  of  fact  that  he  had  that  intention.  No  doubt,  in  coming  to  a 
particular  conclusion  as  to  the  intention  in  a  man's  mind,  j'ou  should 
take  into  account  the  necessary  result  of  the  acts  which  he  has  done. 
I  do  not  use  the  words  "  necessary  result"  metaphysically',  but  in  their 
ordinary  business  sense ;  and  of  course,  if  there  was  nothing  to  the 
contrarj',  you  would  come  to  the  conclusion  that  the  man  did  intend 
the  necessary  result  of  his  acts.  But,  if  other  circumstances  make  you 
believe  that  the  man  did  not  intend  to  do  that  which  you  are  asked  to 
find  that  he  did  intend,  to  say  that,  because  that  was  the  necessary- 
result  of  what  he  did,  you  must  find,  contrarj'  to  the  other  evidence, 
that  he  did  actually  intend  to  do  it,  is  to  ask  one  to  find  that  to  be  a 
fact  which  one  really  believes  to  be  untrue  in  fact.    Whether  the  fact 
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that  the  necessaiy  effect  of  a  voluntary  deed  is  to  defeat  or  delay  the 
creditors  of  the  grantor  will  make  the  deed  void  under  the  Statute  of 
Elizabeth,  although  there  was  no  such  intent  in  his  mind  at  the  time 
when  he  executed  it,  is  a  question  which  we  are  not  now  called  upon  to 
decide.  But  that  is  a  question  wholly  independent  of  the  question  of 
intention.  That  may  be  the  law  ;  the  courts  may  have  put  that  con- 
struction on  the  Statute.  But  that  is  a  different  proposition  from  that 
which  was  put  forward  in  argument,  and  I  will  not  undertake  to  decide 
it  now.  It  must  be  recollected  that  the  Statute  of  Elizabeth  applies, 
and  may  make  a  deed  void,  even  though  the  grantor  never  becomes  a 
bankrupt.  But  this  case  was  at  first  argued,  not  upon  that  footing,  but 
upon  the  assumption  that,  if  the  natural  or  necessarj-  effect  of  what  the 
settlor  did  was  to  defeat  or  delaj'  his  creditors,  the  court  must  find 
that  he  actually  had  that  intent.  That  proposition  or  doctrine  I  entirely 
abjure. 

We  must  look  at  all  the  facts  of  this  case.  The  bankrupt  was  a  cap- 
tain of  a  merchant  ship,  and  there  is  no  evidence  whether  his  employ- 
ment ceased  ■at  the  end  of  every  voyage,  or  whether  it  was  a  constant 
emploj'ment.  He  had  promised  to  marrj'  Miss  Vyse.  Then  he  went 
to  Hong  Kong,  and  there  he  married  another  lady,  and  so  laid  himself 
open  to  an  action  for  breach  of  promise  of  marriage  by  Miss  Vyse. 
That  action  having  been  brought,  might,  so  far  as  any  one  could  fore- 
tell, have  resulted  in  a  verdict  either  for  Is.  or  for  £500  damages  ;  no 
one  could  tell  what  the  result  would  be.  Well,  he  married  the  lady  in 
Hong  Kong  in  May,  and  in  October  there  came  out  to  him,  by  the 
same  post  from  England,  the  information  that  he  had  become  entitled 
to  a  legacy  of  £500,  and  also  the  information  that  Miss  Vj-se  had 
brought  an  action  against  him  for  breach  of  promise  of  marriage.  This 
was  the  first  time  that  he  had  had  any  intimation  of  the  fact  that  he 
had  any  realized  fortune,  and  he  immediately-  settled  the  £500  upon 
his  wife  and  children. 

Now,  what  was  his  position  at  that  time?  According  to  his  evi- 
dence, which  is  not  disputed  (for  he  has  not  been  cross-examined  on 
his  affidavit),  he  did  not  owe  a  shilling  in  the  world.  There  is  no  evi- 
dence that  he  had  not  money  owing  to  him  for  wages,  and  in  all  prob- 
ability he  had,  because,  if  his  voyage  did  not  terminate  at  Hong  Kong 
(and  there  is  no  evidence  that  it  did) ,  if  he  had  got  to  take  his  ship  home 
to  England,  in  all  probability  his  wages  were  not  payable  until  the  end 
of  the  voyage.  If  so,  he  would  have  means  to  that  extent,  and  he  did 
not  owe  a  shilling. 

Now  with  regard  to  the  action,  how  could  an}'  one  —  how  could  his 
legal  adviser  —  have  told  him  what  the  amount  of  the  verdict  was  likely 
to  be?  If  the  verdict  had  been  for  £50,  and  he  had  had  £50  coming  to 
him  at  the  end  of  his  voyage,  he  would  have  been  able  to  pay  it,  and 
on  another  occasion  he  would  have  been  able  to  pay  the  costs.  It  was 
entirely  a  matter  of  speculation  what  the  amount  of  the  verdict  would 
be.     Therefore  he  was  not  insolvent ;  it  was  not  the  necessary  conse- 
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quence  of  what  he  did  to  defeat  or  delay  the  plaintiff  in  the  action,  for, 
if  the  verdict  had  been  for  a  small  amount,  she  would  not  necessarily 
have  been  delayed  for  a  week. 

In  order  to  make  this  deed  void  under  the  Statute  of  Elizabeth  (how- 
ever far  that  Statute  may  be  stretched),  we  are  bound  in  the  present 
case  to  find  that  there  was  an  actual  intent  in  the  bankrupt's  mind  to 
defeat  or  delay  his  creditors,  and  there  is  no  evidence  of  such  an  intent. 
He  has  sworn  that  he  was  not  thinking  of  his  creditors.  The  only 
creditor,  that  it  is  suggested  he  had  to  think  about,  was  Miss  Vyse,  and 
no  one  could  tell  what  the  verdict  in  her  action  would  be.  But  what 
happened  afterwards  ?  It  is  obvious  that,  when  the  action  came  on  for 
trial,  evidence  must  have  been  given  about  this  £500  legacy  to  which 
the  defendant  was  entitled,  and  the  jury  took  the  ^dndictive  view  of  the 
plaintiff,  and  gave  her  as  damages  the  whole  of  the  defendant's  realized 
property.  It  was  a  startling  verdict,  which  I  certainh'  should  not  have 
anticipated,  and  I  do  not  see  why  he  was  bound  to  anticipate  it.  Wlien 
you  have  got  those  facts,  and  j-ou  are  asked  to  conclude  that  the  bank- 
rupt actuallj'  intended  to  defeat  Miss  Vyse's  claim,  it  seems  to  me  that 
the  Divisional  Court  were  perfectly  justified  in  declining  to  find  that  he 
had  any  such  intent.  Upon  the  facts,  I  cannot  find  that  there  was 
such  an  intent. 

The  appeal  must  be  dismissed. 

LiNDLET,  L.  .J.  The  evidence  before  the  County  Court  judge  dif- 
fered materially  from  that  which  was  before  the  Divisional  Court,  and  I 
am  not  surprised  at  the  view  which  he  took  of  the  case.  Unexplained, 
the  circumstances  had  a  very  suspicious  appearance.  But  the  affidavits 
which  have  been  filed  since  the  hearing  in  the  County  Court  give  a 
totally  different  complexion  to  the  transaction,  and  it  was  upon  those 
affidavits  that  the  Divisional  Court  took  the  view  contrary  to  that 
which  had  been  taken  by  the  County  Court  judge.  Now  we  have  all 
the  facts  before  us,  and  we  must  apply  the  law  to  those  facts.  There 
is  a  voluntary  settlement  made  by  a  man  who  had  not  a  farthing  of 
debts,  but  against  whom  an  action  had  been  commenced  for  breach  of 
promise  of  marriage.  At  the  time  when  he  made  the  settlement  a  sum 
of  £500  had  just  accrued  to  him,  and  he  settled  it  upon  his  wife  and 
children.  He  tells  us,  and  the  Divisional  Court  believed  him,  and  I 
also  believe  that  he  was  speaking  the  truth,  that  he  thought  the  action 
for  breach  of  promise  would  come  to  nothing.  At  all  events,  the  result 
of  it  was  in  the  highest  degree  speculative  ;  he  was  not  then  indebted 
to  the  plaintiff,  but  she  had  made  a  claim  against  him  which  might  or 
might  not  result  in  damages.  We  have,  therefore,  to  deal  with  the 
case  of  an  honest  man,  not  in  fact  indebted  at  all,  and  the  question  is, 
whether  we  are  driven  (not  bj'  the  Statute  of  Elizabeth,  but  by  a  series 
of  decisions  upon  it)  to  say  that  the  settlement  cannot  stand.  I  do 
not  think  we  are.  It  is  true  that  voluntary  settlements  have  been  set 
aside  under  the  Statute,  as  it  has  been  construed  for  a  great  number  of 
years,  in  cases  in  which  there  was  no  actual  intention  to  defraud.     It 
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has  been  held  to  be  suflScient  if,  when  the  settlement  is  executed,  the 
circumstances  are  such  that  it  must  have  that  effect.  Bui  the  lansuase 
which  has  been  used  in  a  great  manj'  cases,  that  a  man  must  in  point 
of  law  be  held  to  have  intended  the  necessarj-  consequences  of  his  own 
acts,  is  apt  to  mislead,  bj  confusing  the  boundarj-  between  law  and 
fact,  and  b}'  consequences  which  can  be  foreseen  with  those  which  can- 
not. But  although  I  am  not  prepared  to  say  that  a  voluntary  settle- 
ment can  never  be  set  aside  under  the  Statute  of  Elizabeth,  as  it  has 
been  construed,  unless  there  has  been  in  fact  an  intention  to  defraud,  I 
am  not  aware  of  any  decision  which  goes  the  length  of  upsetting  the 
present  deed  under  the  circumstances  with  which  we  have  to  deal.  In 
this  case  there  was  no  intention  to  defeat  the  plaintiff,  and,  when  the 
settlement  was  executed,  the  probability  of  the  plaintiff  obtaining  sub- 
stantial damages  was  very  slight.  The  case  is  certainly  not  within  the 
language  of  the  Statute.  I  have  no  doubt  that  the  view  taken  bj'  the 
Divisional  Court  was  right. 

I  should  add  that  I  have  looked  at  s.  47  of  the  Bankruptcy  Act, 
1883,  and  it  is  quite  clear  that  it  does  not  applj-. 

Lopes,  L.  J.  "We  need  only  consider  the  law  so  far  as  it  applies  to 
the  facts  of  the  present  case.  It  has  been  argued  that,  if  the  necessary 
effect  of  a  voluntary  settlement  is  to  defeat  or  hinder  creditors,  the 
court  is  bound  to  infer  such  an  intent,  whether  it  did  or  did  not  in  fact 
exist.  I  will  express  no  opinion  upon  that  matter,  because  it  is  not 
necessary  for  the  purpose  of  deciding  the  present  case.  It  cannot, 
according  to  my  view,  be  said  that  it  was  the  necessarj'  consequence  of 
this  voluntary'  settlement  to  defeat  or  hinder  the  settlor's  creditors. 
The  only  suggested  creditor  is  Miss  Vyse.  There  are  many  reasons 
whj'  it  was  not  a  necessary  consequence  of  the  settlement  that  her 
claim  should  be  defeated.  The  action  might  have  failed  for  various 
reasons ;  the  plaintiff  might  not  have  been  willing  to  pursue  it ;  it 
might  have  resulted  in  a  verdict  for  the  defendant,  or  in  a  verdict  for 
the  plaintiff  with  very  small  damages.  There  are  many  other  ways  in 
which  the  action  might  have  terminated,  without  its  resulting  in  a  ver- 
dict for  £500.  It  seems  to  me,  therefore,  that  it  cannot  be  said  that 
the  necessary  effect  of  the  settlement  was  to  defeat  or  hinder  Miss 
Vyse. 

What,  then,  is  the  question  in  this  case?  The  question  which  I 
should  have  left  to  the  jury  is  this :  Whether,  having  regard  to  all  the 
circumstances,  the  settlor  intended  to  defeat  or  hinder  his  creditors  ? 
That  is  a  question  of  fact  which  can  only  be  determined  by  the  evi- 
dence. Before  the  County  Court  judge  there  was  only  one  affidavit, 
and  he  came  to  a  conclusion  »t  which  I  am  not  at  all  surprised.  Before 
the  Divisional  Court  there  were  several  other  affidavits,  and  they 
arrived  at  a  different  conclusion,  with  which  I  entirely  agree.  I  adopt 
the  words  of  Cave,  J.,  when  he  says,  "  Looking  at  the  facts  which  are 
established  by  the  affidavits,  it  appears  to  me  reasonably  clear  that  the 
settlor  had  no  intention  whatever  of  defrauding  his  creditors,  and  that 
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he  had  not  got  Miss  Vyse  and  her  claim  in  his  mind  when  he  made  the 
settlement."  I  entirely  agree  with  that  conclusion,  and  1  think  the 
decision  of  the  Divisional  Court  was  right. 


SALMON  V.  BENNETT. 

SXJPEEME    COUKT    OF   EkRORS    OF    CONNECTICUT.       1816. 
[Reported  1  Conn.  525.] 

This  was  an  action  of  ejectment  for  three  pieces  of  land  in  Weston. 
The  general  issue  was  pleaded,  and  closed  to  the  court  bj-  agreement 
of  the  parties.  The  cause  was  heard  at  Fairfield,  December  Term, 
1815,  b}'  Edmond,  Smith,  and  Hosmer,  JJ. 

It  was  admitted,  by  both  parties,  that  Stephen  Sherwood  was  for- 
merly the  owner  of  the  demanded  premises.  The  plaintiff  claimed  title 
thereto,  by  virtue  of  the  levy  of  an  execution  in  his  favor  against 
Stephen  Sherwood  in  1814.  The  defendant  claimed  title  by  virtue  of 
a  deed  from  Stephen  Sherwood  to  his  son  Salmon  Sherwood,  dated  the 
17th  of  December,  1798;  and  a  deed  from  Salmon  Sherwood  to  the 
defendant,  dated  the  6th  of  March,  1802.  The  deed  from  Stephen 
Sherwood  to  his  son  was  given  for  the  consideration  of  natural  affection 
only ;  and  this  fact  was  well  known  to  the  defendant  when  he  made 
the  purchase  and  took  the  conveyance  from  Salmon  Sherwood.  The 
plaintiff  contended,  that  his  demand  against  Stephen  Sherwood,  on 
which  said  execution  was  afterwards  obtained,  arose  long  before  and 
subsisted  at  the  execution  of  the  first-mentioned  deed  ;  and  in  proof  of 
this,  the  plaintiff  introduced  the  record  of  a  suit  in  chancery  before  the 
Superior  Court,  in  December,  1809,  brought  by  him  against  Stephen 
Sherwood,  complaining  of  false  and  fraudulent  representations,  in  the 
sale  of  Virginia  lands  in  December,  1794,  respecting  their  situation  and 
value,  together  with  certain  defects  in  the  title,  and  praying  for  a  re- 
imbursement of  the  purchase  money  with  interest,  which  was  accord- 
ingly decreed.  The  defendant  proved,  that  Stephen  Sherwood,  when 
he  executed  the  deed  of  gift  to  his  son,  was  not  indebted  to  &ny  person, 
except  to  the  plaintiff,  in  the  manner  stated  ;  and  that  the  land  thus 
convej'ed  did  not  contain  more  than  one  eighth  part  of  his  real  estate. 
But  it  was  admitted,  that  long  before  the  levy  of  said  execution,  he 
had  conveyed,  by  several  deeds,  all  his  .real  estate,  and  was,  at  that 
time,  entirely  destitute  of  propertj'.  Upon  these  facts  the  plaintiff  con- 
tended, that  the  deed  from  Stephen  Sherwood  to  Salmon  Sherwood 
was  fraudulent  as  against  the  plaintiff;  and  even  if  there  was  no  actual 
fraud,  yet  being  voluntary,  it  was  void.  The  defendant,  on  the  other 
hand,  insisted  that  the  deed  was  not  made  to  defraud  creditors,  and 
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was  not  void.  The  court  reserved  the  case  for  the  consideration  and 
advice  of  the  nine  judges. 

Daggett  and  IT.  Smith,  for  the  plaintiff. 

Sherman  and  T.  S.  William,s,  contra. 

Swift,  C.  J.  Fraudulent  and  voluntarj-  conveyances  are  void  as  to 
creditors ;  but  in  the  case  of  a  voluntary  conveyance,  a  distinction  is 
made  between  the  children  of  the  grantor  and  strangers.  Mere  indebt- 
edness at  the  time  will  not,  in  all  cases,  render  a  voluntary-  conveyance 
void  as  to  creditors,  where  it  is  a  provision  for  a  child  in  consideration 
of  love  and  affection  ;  for  if  all  gifts  by  waj'  of  settlement  to  children, 
by  men  in  aflluent  and  prosperous  circumstances,  were  to  be  rendered 
void  upon  a  reverse  of  fortune,  it  would  involve  children  in  the  ruin  of 
their  parents,  and  in  many  cases  might  produce  a  greater  evil  than  that 
intended  to  be  remedied.  Nor  will  all  such  conveyances  be  valid  ;  for 
then  it  would  be  in  the  power  of  parents  to  provide  for  their  children  at 
the  expense  of  their  creditors.  Nor  is  it  necessary  that  an  actual  or 
express  intent  to  defraud  creditors  should  be  proved  ;  for  this  would  be 
impracticable  in  manj'  instances,  where  the  conveyance  ought  not  to  be 
established.  It  may  be  collected  from  the  circumstances  of  the  case. 
But  in  all  cases  where  such  intent  can  be  shown,  the  conve^-ance  would 
be  void,  whether  the  grantor  was  indebted  or  not.  In  order  to  enable 
j)arents  to  make  a  suitable  provision  for  their  children,  and  to  prevent 
them  from  defrauding  creditors,  these  principles  have  been  adopted, 
which  appear  to  be  founded  in  good  policy.  Where  there  is  no  actual 
fraudulent  intent,  and  a  voluntary  convej'ance  is  made  to  a  child  in 
consideration  of  love  and  affection,  if  the  grantor  is  in  prosperous  cir- 
cumstances, unembarrassed,  and  not  considerably  indebted,  and  the 
gift  is  a  reasonable  provision  for  the  child  according  to  his  state  and 
condition  in  life,  comprehending  but  a  small  portion  of  his  estate,  leav- 
ing ample  funds  unencumbered  for  the  paymentof  the  grantor's  debts  ; 
then  such  conveyance  will  be  valid  against  convej'ances  existing  at  the 
time.  But  though  there  be  no  fraudulent  intent,  j'et  if  the  grantor 
was  considerably  indebted  and  embarrassed  at  the  time,  and  on  the 
eve  of  a  bankruptcy  ;  or  if  the  value  of  the  gift  be  unreasonable,  con- 
sidering the  condition  in  life  of  the  grantor,  disproportioned  to  his 
property,  and  leaving  a  scanty  provision  for  the  payment  of  his  debts  ; 
then  such  convej'ance  will  be  void  as  to  creditors.  In  the  case  under 
consideration,  it  is  manifest  there  was  no  fraudulent  intent ;  the  gift 
constituted  but  a  small  part  of  his  estate  ;  was  a  reasonable  provision 
by  the  father  for  the  son,  according  to  their  condition  and  circum- 
stances ;  and  much  more  than  suflBcient  for  the  payment  of  the  debt 
due  to  the  plaintiff  remained  in  the  hands  of  the  grantor.  I  am,  there- 
fore, of  opinion  that  the  indebtedness  of  the  grantor  at  the  time  of  the 
conveyance,  the  only  circumstance  that  can  operate  against  it,  is  not 
such  as  ought  to  set  it  aside,  especially  as  a  great  length  of  time  has 
elapsed,  and  the  estate  has  passed  into  the  hands  of  a  bona  fide 
purchaser,  for  a  valuable  consideration. 
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In  this  opinion  Trumbull,  Edmond,  Smith,  Beainaed,  Baldwin, 
GoDDARD,  and  Hosmer,  J  J.,  concurred. 

GoDLD,  J.  There  is  no  case,  I  trust,  in  which  a  conveyance  to  a 
child,  founded  upon  natural  affection,  has  been  adjudged  void,  as  to 
creditors,  for  the  mere  want  of  a  valuable  consideration  ;  though  there 
are  several  adjudications  the  other  way.  The  question  in  Doe  v.  Man- 
ning, 9  East,  59,  it  should  be  recollected,  arose  under  the  Statute  27 
Eliz. :  and  it  is  familiar  to  the  profession,  that  purchasers,  for  whose 
protection  that  Statute  was  made,  have  alwaj'S  been  more  favored  in 
the  construction  of  it,  than  creditors,  under  that  of  the  13  Eliz.  The 
former  not  having  trusted  to  the  personal  responsibility  of  the  grantor, 
but  having  advanced  money,  only  upon  a  conveyance  of  the  specific 
property  in  controversy,  and  in  confidence  of  acquiring  an  immediate 
title  to  it,  are  regarded  as  having  a  higher  equity  than  general  cred- 
itors. This  diversitj-  of  construction  is  agreeable  to  all  analogy.  Hence, 
the  construction  of  the  Statute  27  Eliz.  has  alwa3's  been  more  rigor- 
ous, as  against  convej'ances  not  founded  on  valuable  consideration, 
than  that  of  the  Statute  13  Eliz. 

As  to  creditors,  the  want  of  a  valuable  consideration  may  be,  under 
circumstances,  a  badge  of  fraud  ;  but  does  not,  per  se,  render  the  con- 
vej-ance  fraudulent.  Whether  an  actual  fraudulent  intent  is  necessary 
to  render  it  so  is  a  distinct  question.  It  is  sufficient  for  the  present 
purpose  that  something  more  than  the  mere  absence  of  a  valuable  con- 
sideration, must  appear,  in  order  to  invalidate  such  a  grant.  Evidence 
of  indebtedness,  at  the  time,  at  least,  and,  as  I  conceive,  of  indebted- 
ness, amounting,  or  approximating,  to  embarrassment,  must  be  shown. 
For  if  anj-  degree  of  indebtedness,  however  small,  would  defeat  such 
conveyances  ;  they  would,  virtually,  be  per  se  fraudulent :  since  no  in- 
dividual, perhaps,  or,  at  least,  hardly  any  one,  in  the  communitj^,  is  at 
any  time,  absolutely  free  from  debt.  And  as  I  discover,  in  this  case, 
no  such  evidence,  as  I  suppose,  the  rule  requires,  I  cannot  pronounce 
the  conveyance  to  Salmon  Sherwood,  fraudulent.  Holding  this  opinion, 
it  is,  of  course,  unnecessar}'  for  me  to  consider,  whether  the  deed  to 
the  defendant  would  be  void,  as  against  creditors,  supposing  the  first 
couvej'ance  to  have  been  so. 

Judgment  to  be  given  for  the  defendant. 


HARRIS  13.   SUMNER. 

Supreme  Judicial  Gouet  of  Massachusetts.     1824.  . 

[Reported  2  Pick.  129.] 

Replevin  of  the  ship  John  and  her  cargo,  which  were  attached  by 
the  defendant,  a  deputy  sheriff,  as  the  property  of  Michael  Coltman, 
upon  a  writ  in  favor  of  Josiah  Bradlee  and  another. 
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At  the  trial  before  Parker,  C.  J.,  the  question  was,  whether  the 
propert3'  in  these  articles  was  in  Coltman  or  in  the  plaintiffs,  at  the 
time  of  making  the  attachment. 

The  plaintiffs,  to  prove  their  property  in  the  articles  in  question, 
produced  in  evidence  an  instrument  bearing  date  the  7th  of  Septembef, 
1822,  but  which  was  actually  made  out,  and  signed  and  sealed  by  Colt- 
man  and  the  plaintiffs,  on  Sundaj'  the  8th  of  September.  Tliis  instru- 
ment recited  that  Coltman  had  given  the  plaintiffs  a  bill  of  sale  of  the 
ship,  and  purported  to  be  an  assignment  bj^  him, of  what  he  believed  to 
be  the  whole  of  his  propert}-  (wearing  apparel  and  furniture  of  but 
little,  if  anj',  amount  beyond  what  the  law  exempts  from  attachment 
excepted),  that  is  to  say,  all  the  cargo  of  the  ship,  &c.  to  the  plain- 
tiffs, to  have  and  to  hold  the  ship,  cargo  and  other  property  to  the 
plaintiffs,  in  trust  to  sell  the  same,  and  with  the  proceeds,  first,  to  pay 
themselves  407  dollars,  35  cents,  the  amount  due  to  them  from  Coltman, 
and  to  pa}'  over  the  residue  to  other  creditors  of  Coltman,  who  should 
execute  the  instrument,  in  equal  proportions,  according  to  the  amount 
of  their  respective  demands.  It  contained  a  covenant  on  the  part  of 
the  plaintiffs  to  execute  the  trust,  and  an  agreement  on  the  part  of  the 
other  creditors,  that  the  plaintiffs,  after  paj'ing  themselves  the  sum 
above  mentioned,  might  pay  to  Coltman  1000  dollars,  provided  the 
residue  should  net  these  other  creditors  70  per  cent  of  their  demands, 
and  if  not,  then  such  a  proportion  of  1000  dollars  as  the}'  should  re- 
ceive of  70  per  cent.  It  was  intended  that  the  instrument  should  be 
tripartite,  but  two  parts  onlj-  were  made  out  and  executed  by  Coltman 
and  the  plaintiffs  on  Sundaj-,  one  of  which  was  taken  and  kept  by  each 
of  those  two  parties.  A  delivery  of  the  property  was  made  to  the  plain- 
tiffs on  the  same  day.  Soon  after  12  o'clock  on  Sunday  night  the 
defendant  made  the  attachment.  Neither  of  the  persons  whose  names 
appeared  on  the  instrument  as  parties  of  the  third  part,  had  signed  it 
before  Monday,  after  the  attachment  was  made. 

Several  objections  were  made  to  the  assignment ;  one  of  which  was, 
that  it  was  void  as  against  creditors  on  account  of  the  reservation  in 
favor  of  Coltman.  The  judge  being  of  this  opinion,  by  his  recommen- 
dation a  nonsuit  was  entered,  with  liberty  to  move  that  it  should  be 
taken  off  and  a  new  trial  granted. 

A.  Townsend  now  moved  to  have  the  nonsuit  taken  off. 
Wl  Sullivan  and  Mason,  for  the  defendant. 

Putnam,  J.,  delivered  the  opinion  of  the  court.  The  question  to  be 
settled  in  this  case  is,  whether  the  ship,  appurtenances  and  cargo  be- 
long to  the  plaintiffs,  who  claim  in  virtue  of  the  assignment  from  Colt- 
man, or  whether  the  defendant  shall  have  the  same  for  the  use  of 
Bradlee,  who  claims  in  virtue  of  an  attachment  of  the  same  as  the 
property  of  Coltman. 

The  cause  has  been  elaborately  argued.  Many  points  have  been 
raised,  and  many  authorities  have  been  cited  in  support  of  them,  upon 
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which,  from  the  view  we  have  taken  of  the  case,  it  is  not  necessary  to 
remark. 

It  has  been  objected  that  the  creditors  of  the  third  part  had  not  exe- 
cuted the  instrument,  or  accepted  the  grant,  before  the  attachment. 
But  upon  the  authority  of -Ba^c^wm  v.  Sastings,  17  Mass.  Rep.  556, 
the  signature  of  the  plaintiffs  may  be  considered  as  having  a  double 
aspect,  viz.  as  the  signature  of  creditors,  as  well  as  of  trustees,  of 
Coltman.  The  same  objection  was  raised  to  the  assignment  in  that 
case  ;  but  it  appearing  that  the  trustees,  who  were  the  second  party  to 
the  instrument,  were  also  creditors  who  were  to  be  paid  out  of  the 
fund,  it  was  thought  that  the  instrument  was  well  executed.  The  case 
was  the  same  here.  And  although  the  debt  of  the  plaintiffs  was  small 
in  comparison  with  the  property  assigned,  it  was  not  necessarily  for 
that  cause  void.  That  circumstance  would  only  be  evidence  to  the 
jury  tending  to  prove  the  transaction  fraudulent. 

This  view  of  the  case  makes  it  unnecessary  to  examine  the  numerous 
authorities  which  have  been  cited  by  the  plaintiffs'  counsel,  to  prove 
tiiat  an  assignment  made  to  trustees,  with  an  honest  intention  of  making 
a  fair  distribution  among  all  the  creditors,  is  good,  notwithstanding 
thej'  had  not  assented  prior  to  an  attachment ;  for  the  plaintiffs  being 
creditors  and  having  assented,  the  property  would  pass  to  them, 
although  no  other  creditors  should  have  become  parties,  if  the  convej*- 
ance  were  free  from  all  other  objection. 

It  has  been  contended  that  it  should  have  been  left  to  the  jury  to 
have  decided  upon  the  whole  matter,  whether  the  conveyance  were 
fraudulent  or  not.  But  where  the  defect  is  apparent  upon  the  deed 
itself,  the  effect  of  it  becomes  a  question  of  law.  It  would  be  worse 
than  useless  to  submit  it  to  the  jury  to  say,  upon  such  evidence, 
whether  it  should  be  void  against  creditors  or  not,  when  if  they  should 
happen  to  decide  agaiust  the  legal  effect  of  the  instrument,  it  would  be 
the  duty  of  the  court  to  set  aside  the  verdict.  In  Murray  v.  Riggs, 
15  Johns.  Eep.  588,  Thompson,  C.  J.,  says,  "  Whenever  the  fraud,  if 
it  exist  at  all,  is  to  be  collected  oxAy  from  the  deeds  themselves,  it  then 
becomes  a  question  of  fraud  in  law."  Vid.  Lavender  v.  Slackstone,  2 
Lev.  146  ;  Tarback  v.  Marbury,  2  Vern.  510,  S.  P. ;  Tyre  v.  Little- 
ton, 2  Brownl.  190,  *S'.  P. 

The  great  question,  therefore,  arises  from  the  face  of  the  deed.  It 
purports  to  convej-  the  propertj'  to  the  plaintiffs,  in  trust,  that  thej- 
should  sell  the  same,  and  Jfrom  the  proceeds  of  the  sale  should  pay 
themselves  407  dollars,  35  cents,  the  amount  of  their  demand  against 
Coltman,  then  should  pay  to  Coltman  1000  dollars,  provided  the  residue 
of  the  proceeds  of  the  sale  should  pay  to  the  creditors  who  should  exe- 
cute the  instrument  70  per  cent,  and  if  not,  then  should  pay  to  Colt- 
man such  proportion  of  1000  dollars  as  the  creditors  should  receive  of 
70  per  cent.  Many  cases  have  been  cited  bj'  the  counsel  for  the  plain- 
tiffs, in  support  of  this  conveyance,  from  English  and  from  American 
decisions.     One  of  the  former,  which  was  much  relied  upon,  is  the  case 
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of  Estwick  V.  Caillaud,  5  T.  R.  420,  which  was  to  the  point  presented 
upon  the  face  of  the  deed,  viz.,  the  reservation  of  the  1000  dollars  to 
the  vendor. 

In  that  case  Lord  Abington  convej-ed  to  trustees,  to  paj'  one  half  for 
tiie  use  of  himself,  and  the  residue  for  the  use  of  certain  creditors.  But 
the  great  distinction  between  that  case  and  the  case  at  bar  is,  that  it 
did  not  appear  that  the  deed  convejed  the  whole  of  Lord  Abington's 
property.  There  was  nothing  appearing  upon  the  face  of  the  deed  that 
could  be  a  fraud  upon  the  bankrupt  laws.  But  the  deed  of  Coltman 
expressly  states,  that  the  property  it  purports  to  convey  was  all  that  he 
had,  excepting  such  as  was  by  law  exempted  from  the  attachment  of  his 
creditors.  In  the  case  cited  there  was  only  a  preference  given  to  cer- 
tain creditors ;  which  of  itself  is  not  objectionable ;  and  it  was  not 
made  under  the  contemplation  of  an  insolvencj-.  Lord  Kenyon  very 
properly  held,  that  such  preference  might  well  be  given,  if  the  property 
which  was  set  apart  did  not  exhaust  the  whole  estate.  Ashhurst,  J., 
observes  that  one  may  give  a  preference,  provided  the  bankrupt  laws  do 
not  interfere.  So  here,  one  maj-  prefer,  if  the  attachment  laws  do  not 
prevent. 

The  question  in  this  case  is,  whether  an  insolvent  debtor  may  trans- 
fer his  whole  property'  in  such  manner  as  to  make  a  provision  for  him- 
self, and  to  lock  it  up  from  his  creditors  who  do  not  feel  satisfied  to 
accept  of  their  proportion  of  the  residuum. 

We  are  referred  also  to  Murray  v.  Hingis,  15  Johns.  Rep.  589,  as 
establishing  the  position,  that  the  grantors'  reserving  to  their  own  use 
a  very  considerable  sum,  2000  dollars  a  year,  for  their  maintenance 
and  support,  does  not  form  any  objection  to  the  appropriation  of  the 
residue.  In  that  case  the  court  remark,  "  though  in  case  of  a  de- 
ficiency to  satisfy  the  creditors,  thej'  might  apply  to  a  court  of  equity, 
for  the  appropriation  of  the  property  so  reserved,  towards  the  payment 
of  their  demands." 

So  it  should  seem,  that  in  New  York  the  creditors  would  have  a 
remedy  for  the  property  reserved  by  the  debtor.  It  would  be  difficult 
to  find  such  remedy  here.  The  equity  power  of  the  court  could  not 
extend  to  such  a  case,  and  it  might  happen  that  the  trustee  would  be 
unable  to  pay.  if  the  money  should  be  attached  in  his  hands.  The 
question  still  recurs,  whether  by  the  conveyance  to  the  plaintiffs  a  cred- 
itor shall  be  prevented  from  attaching  the  property  itself.  Does  it  not 
delay,  hinder  and  defraud  creditors,  and  is  not  that  intent  apparent  in 
the  deed  itself?  The  case  cited  from  15  Johns.  Rep.  overruled  the  de- 
cision of  Mr.  Chancellor  Kent,  appearing  in  2  Johns.  Ch.  Rep.  The 
Chancellor  remarks,  in  that  case,  that  a  reservation  to  the  grantor  does 
not  destroy  the  deed  as  to  the  remainder  (as  in  the  ease  of  Estwick  v. 
Caillaud  above  cited,  as  it  must  be  considered  that  Lord  Abington 
had  no  intent  to  delay  or  defraud),  and  that  the  creditors  might  go 
into  a  court  of  chancery  for  the  amount  reserved.  But  the  Chancellor 
did  not  support  that  conveyance.     He  observes,  in  very  strong  terms, 
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"  If  an  insolvent  debtor  may  make  sweeping  dispositions  of  Lis  prop- 
erty to  select  and  favorite  creditors,  yet  loaded  with  such  durable  and 
beneficial  provisions  for  himself,  and  encumbered  with  such  onerous 
and  arbitrary  conditions  and  penalties,  it  would  be  impossible  for  courts 
of  justice  to  uphold  credit  or  to  exact  the  punctual  performance  of 
contracts." 

But  however  this  conveyance  might  be  considered  in  New  York,  or 
elsewhere,  we  must  try  it  bj'  the  provisions  of  our  own  attachment 
laws.  It  is  the  policy  of  this  State,  that  the  property  of  debtors  should 
be  liable  to  be  attached  for  the  use  of  the  attaching  creditor,  and  not 
for  the  benefit  of  all  the  creditors.  There  is  no  Statute  of  insolvency 
applicable  to  living  debtors  here. 

In  the  case  of  Widgery  v.  Haskell^  5  Mass.  Rep.  151,  this  subject 
was  mucli  discussed  ;  and  if  the  decision  of  this  court,  as  pronounced 
by  Parsons,  C.  J.,  is  not  to  be  overruled,  it  seems  to  be  conceded  by 
the  counsel  for  the  plaintiffs  that  the  eonve3-ance  cannot  be  supported. 
In  that  case  Taber  &  Son  made  a  deed  to  pay  Widgery  and  others, 
and  such  as  would  come  into  the  arrangement  upon  certain  terms  pre- 
scribed by  themselves,  the  debtors  ;  among  other  things,  providing  that 
the  claims  against  them  should  be  settled  by  referees.  The  property 
was  attached  bj'  a  creditor  who  did  not  like,  and  had  not  assented  to 
the  convej-ance.  In  that  case  the  court  say,  that  the  intent  of  the 
parties  to  the  deed  was  "  to  compel  the  discharge  of  the  grantors  from 
all  their  debts,  by  locking  up  from  every  creditor  who  would  not  dis- 
charge them,  every  part  of  the  estate  of  the  grantors.''  "Does  the 
law  allow  an  insolvent  debtor  to  make  this  bankrupt  law  for  himself  ?  " 
"  The  creditor  must  be  a  part\'  or  assenting  to  this  pa3-ment  or  convey- 
ance. If  he  be  not,  &c.,  nothing  passes  from  the  debtor,  and  his  estate 
intended  to  be  conve3'ed  remains  liable  to  attachment  by  anj-  other 
creditor."  "  This  opinion  is  agreeable  to  the  course  of  decisions  on 
this  subject  in  the  courts  of  this  State." 

In  the  case  at  bar,  the  avowed  intent  is  to  lock  up  the  debtor's  prop- 
erty, unless  his  creditors  will  permit  him  to  take  nearly  one  third 
of  it  for  himself,  and  will  take  the  residue  in  full  discharge  of  their 
demands. 

The  doctrine  of  Widgery  v.  Haskell  has  been  recognized  in  Stevens 
V.  £ell,  6  Mass.  Rep.  342.  But  if  this  was  under  consideration  for  the 
first  time  in  our  court,  we  should  all  come  to  the  same  result.  Suppose 
the  deed  upon  the  face  of  it  were  good,  and  a  creditor  should  prove  to 
a  jury  that  it  was  given  upon  a  secret  trust  for  the  benefit  of  the 
grantor,  to  the  intent  to  delaj'  the  creditors ;  the  court  would  be  bound 
to  instruct  them,  that  it  would  be  void  as  against  the  creditors.  Can 
it  make  the  case  better  for  the  plaintiffs,  that  the  trust  is  avowed  in 
terms  in  the  deed  itself  ? 

It  has  been  argued,  however,  that  the  decision  in  the  case  of  Widgery 
V.  Haskdl  was  induced  partly  from  the  consideration,  that  the  court 
had  no  adequate  equity  powers  to  compel  a  performance  of  trusts.   But 
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if  this  cause  was  before  us  as  a  court  of  equit}-,  and  the  parties  inter- 
ested were  all  before  us,  we  could  not  compel  a  performance  of  the 
trust  in  favor  of  the  debtor.  It  would  be  no  less  a  fraud  upon  the 
attachment  law,  in  a  court  of  equity,  than  in  a  court  of  law. 

But  it  has  been  further  contended,  that  the  deed  of  Coltman  was 
upon  a  valuable  con.sideration ;  that  so  far  as  the  plainliflFs  were  con- 
cerned, it  was  made  to  provide  for  an  honest  debt,  and  the  property 
should  be  adjudged  to  pass  to  the  plaintiffs ;  and  that  the  remedy  of 
the  creditors  dissenting,  should  be  by  attaching  the  surplus  in  the 
plaintiffs'  hands  after  deducting  their  debt  from  the  amount  of  the 
sale. 

We  have  considered  that  argument,  which  was  pressed  with  great 
zeal  and  learning,  but  cannot  admit  its  validity.  The  plaintiffs  become 
parties  to  a  deed,  which  u^|on  its  face  appears  to  be  made  with  intent 
to  delay,  defeat  or  defraud  creditors.  They  are  participes  criminis. 
In  JBurlingame  v.  £eU,  16  Mass.  Rep.  324,  the  court  held,  that  "in 
the  case  of  a  fraudulent  assignment,  there  can  be  no  lien  in  favor  of  the 
assignee."  "  The  man,  who  fraudulently  receives  the  property  of 
another,  to  prevent  its  being  attached,  ought  not  to  have  the  right, 
against  the  will  of  the  creditors,  whom  it  is  attempted  to  defraud,  to 
have  the  opportunity  to  perfect  the  fraud,  bj'  disposing  of  the  goods, 
and  leaving  the  creditor  his  liability  only  for  his  security-." 

In  JSills  V.  Elliot,  12  Mass.  Rep.  31,  it  was  said  by  the  Chief  Jus- 
tice, when  speaking  of  secret  trusts  and  confidences  for  the  purpose  of 
defeating  or  delaj'ing  creditors,  that  "  when  proved  by  parol  thej-  ren- 
der wholly  inoperative  the  formal  transactions  which  have  been  adopted 
for  such  purposes  by  the  parties."  In  Drinhwater  v.  Drinkwater, 
4  Mass.  Rep.  357,  Parsons,  C.  J.,  speaks  of  such  conveyances  as  be- 
ing void  against  creditors.  And  such  is  the  law  touching  this  matter. 
It  would  be  no  discouragement  to  such  practices,  if  the  party  grantee 
could  avail  himself  of  all  his  claims,  after  the  legal  fraud  should  have 
been  detected,  as  he  might  have  done,  if  he  had  not  joined  or  aided  in 
such  an  unlawful  attempt,  ^ut  had  taken  a  convej-ance  onl^'  for  the 
security  of  his  own  debt,  or  for  other  lawful  purposes.  But  upon  the 
principle  contended  for,  the  party  to  such  a  conveyance  would  reason 
thus:  "If  the  conveyance  shall  be  establLshed,  I  shall  save  mj- own 
debt  and  enable  my  friend  to  cover  up  his  property  from  his  creditors  ; 
if  it  shall  be  avoided  only  in  part,  I  shall  notwithstanding  save  mj' 
debt ;  I  will  therefore  help  my  friend  to  lock  up  his  property-  from 
attachment,  as  in  no  event  am  I  to  be  prejudiced  by  doing  so."  Be- 
sides, such  a  course  as  is  contended  for  would  subject  the  creditor  to 
suffer  from  the  inabilitj-  of  the  grantee  to  paj',  as  well  as  from  a  want 
of  integrity  in  his  answers  upon  the  process  of  foreign  attachment, 
when  but  for  his  interference  a  perfect  security'  might  be  had  b^-  at- 
taching the  property.  The  creditor  must  not  only  be  subjected  to  the 
chance  of  losing  by  the  insolvency,  but  also  by  the  dishonesty  of  the 
party  chosen  by  the  debtor  to  be  his  trustee.    We  speak  now  of  the 
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general  operation  of  such  a  rule,  and  not  intending  in  the  least  degree 
to  impute  any  moral  turpitude  to  the  plaintiffs  in  the  case  at  bar.  We 
do  not  believe  there  was  any. 

We  are  disposed  to  adopt  the  reasoning  and  language  of  Mr.  Chan- 
cellor Kent,  in  the  case  before  cited  (2  Johns.  Ch.  Rep.  582),  that  the 
grantee  "  ought  not  to  be  permitted  to  avail  himself  of  an^'  advantage 
over  the  other  creditors  under  an  assignment  fraudulent  on  its  face." 
"  If  the  assignment  was  void  as  against  the  general  creditors,  the  title 
of  the  defendant  (the  grantee)  to  the  property  which  he  received  under 
it  fails.  He  came  by  it  wrongfully,  and  to  permit  him  to  hold  it,  by 
setting  off  his  own  debt  against  it,  would  be  giving  effect  to  a  transfer 
condemned  in  law.'' 

This  rule  does  not  at  all  affect  a  case  where  a  conveyance  of  personal 
propertj'  is  made  of  greater  value  than  is  sufficient  to  pay  the  debt  of 
the  vendee,  but  without  any  intent  which  the  law  deems  a  fraud  upon 
creditors.  In  such  case  the  property  passes.  So  it  was  decided  in 
Burlingame  v.  JBell  above  cited. 

For  the  reasons  above  given  we  are  all  of  opinion  that  the  judgment 
must  be  for  the  defendant. 

Motion  to  take  off  the  nonsuit  overruled.^ 


EUSSELL  V.   WOODWARD. 

Supreme  Judicial  Couet  of  Massachusetts.     1830. 

[Beported  10  Pick.  408.] 

Replevin.  At  the  trial,  before  Morton,  J.,  it  appeared  that  the 
defendant,  a  deputy  sheriff,  had  taken  the  property  replevied,  on  a 
writ  of  attachment  in  favor  of  Dan  Wilmarth  against  Nathaniel 
Wheeler,  the  propertj'  at  the  time  of  the  attachment  being  in  the 
actual  possession  of  Wheeler. 

The  plaintiffs  (who  were  four  in  number)  claimed  the  property  by 
virtue  of  a  prior  assignment  made  to  them  by  Wheeler,  by  an  inden- 
ture, between  Wheeler  of  the  first  part  and  the  plaintiffs  of  the  second 
part.  By  the  indenture,  Wheeler,  in  consideration  of  the  covenants  on 
the  part  of  the  plaintiffs  therein  contained,  assigns  to  the  plaintiffs  cer- 
tain real  and  personal  estate  and  choses  in  action,  in  trust  to  sell  and 
dispose  of  the  same,  or  such  part  thereof  as  they  may  see  fit,  at  such 
times  and  on  such  terms  and  at  such  prices  as  maj'  seem  to  them  most 
expedient,  and  out  of  the  proceeds,  after  deducting  necessary  expenses 

1  And  see  Mackie  v.  Cairns,  5  Cowen,  547  (1825). 

On  all  questions  concerning  assignments  for  the  benefit  of  creditors,  consult  Burrill 
on  Assignments  (5th  ed.). 
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and  a  reasonable  compensation  for  their  own  labor,  to  paj-  all  and  every 
of  the  creditors  of  Wheeler  in  ratable  proportion  to  the  debt  of  each, 
without  preference,  so  far  as  the  funds  will  go,  and  the  surplus,  if  an}-, 
to  hold  to  Wheeler's  use;  —  and  the  plaintiffs  accept  the  trust,  and 
covenant,  each  for  himself,  that  they  will  faithfully-  execute  the  trust, 
and  that  Wheeler  shall  be  permitted  to  use  and  occupy  the  property  so 
conveyed,  committing  no  waste  thereon,  until  such  time  as  the  same 
shall  be  sold  or  disposed  of  in  the  due  execution  of  the  trust. 

The  indenture  was  recorded  in  the  registry-  of  deeds,  on  the  daj"  of 
its  date. 

It  was  objected  that  the  assignment  was  void  for  want  of  considera- 
tion, and  on  account  of  the  clause  which  permitted  Wheeler  to  remain 
in  possession  of  the  property  until  the  plaintiffs  should  take  possession 
thereof  to  execute  the  trust ;  but  the  objections  were  overruled. 

It  was  also  objected,  that  the  .assignment  was  fraudulent,  inasmuch 
as  the  plaintiffs  had  not  proved  that  thej'  were  creditors  of  Wheeler ; 
whereupon  evidence  was  given  that  Russell  and  Vickery,  two  of  the 
plaintiffs,  were  creditors  at  the  date  of  the  assignment,  though  the 
amount  of  their  debts  was  small  in  comparison  with  the  property-  as- 
signed ;  but  the  judge  suggested  that  the  burden  of  proof  on  this  point 
was  upon  the  defendant. 

The  jury  found  a  verdict  for  the  plaintiffs.  If  either  of  the  foregoing 
directions  and  decisions  was  incorrect,  a  new  trial  was  to  be  granted. 

W.  Baylies  and  W.  A.  F.  Sproat,  for  the  defendant. 

C.  G.  Zioring,  for  the  plaintiff. 

The  opinion  of  the  court  was  afterwards  drawn  up  bj-  Shaw,  C.  J. 
Were  the  validitj-,  effect  and  operation  of  a  trust  assignment,  made  by 
a  failing  debtor,  for  the  avowed  purpose,  of  providing  for  the  disposi- 
tion of  his  property,  and  making  a  ratable  distribution  of  the  proceeds 
among  his  creditors,  upon  general  principles  of  law,  equitj-  and  expe- 
diency, so  far  as  a  court  of  law  can  properlj-  take  into  view  considera- 
tions of  expediency,  now  for  the  first  time  drawn  in  question,  the  able 
argument  of  the  plaintiffs'  counsel  maintaining  the  ground,  that  the 
assignment  in  question  vested  the  whole  of  the  assigned  propertj'  in 
the  assignees,  so  as  to  bind  all  creditors  and  bar  the  right  of  attach- 
ment, whether  the  creditors  generally,  or  creditors  to  any  particular 
amount,  had  become  parties  to  it  or  not,  would  certainlj-  be  entitled  to 
great  consideration.  But  this  court  is  not  now  at  liberty  to  regard 
these  as  open  questions.  In  the  absence  of  a  general  bankrupt  law,  a 
series  of  judicial  decisions  has  taken  place  upon  this  subject,  extending 
over  a  period  of  nearly-  thirtj-j-ears,  founded  upon  the  principles  of  law 
and  equitj',  and  the  nature  and  extent  of  remedies  as  they  existed  at 
the  times  of  these  respective  decisions,  by  which  a  system  of  rules  of 
conduct  and  action,  especially  among  the  trading  community,  has  been 
established,  at  least  so  far  as  such  system  can  be  established  by 
judicial  decision  and  precedent.  Under  this  sj-stem,  and  in  reliance 
upon  it,  contracts  and  transfers  have  been  made,  rights  and  remedies 
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acquired,  to  a  large  extent ;  and  it  would  be  inconsistent  with  the  plain 
principles  of  justice  now  to  disturb  them,  or  to  cliange  the  law,  in  any 
other  mode  than  by  a  legislative  Act,  which  should  look  only  to  the 
future,  and  guard  by  adequate  provisions,  all  acquired  and  existing 
rights. 

This  sj'stem  recognizes  the  right  of  a  creditor  to  attach  the  personal 
property  of  his  debtor  on  tnesne  process,  and  to  hold  it  as  security  for 
Such  judgment  as  he  may  recover,  being  a  right  founded  upon  early 
colonial  laws,  and  uniformly  practised  upon  in  this  commonwealth.  It 
also  recognizes  the  right  of  a  debtor  to  give  a  preference  to  one  or  more 
of  his  creditors  ;  and  by  agreement  with  him  or  them,  to  transfer  a  por- 
tion or  the  whole  of  his  property  to  them  in  satisfaction  of  a  subsisting 
debt,  or  as  an  indemnity  against  a  subsisting  suretyship  or  other  lia- 
bilitj-.  Such  property  may  consist,  either  in  real  or  personal  estate,  or 
securities,  or  choses  in  action. 

It  is  but  a  slight  extension  of  this  rule,  that  as  the  debtor  may  con-- 
vej'  property  to  one  or  more  of  his  creditors,  in  satisfaction  of  their 
debts,  so  he  maj-  convey  to  a  third  person,  appointed  by  such  creditors 
and  for  their  use,  or  appointed  in  the  first  instance  bj-  the  debtor,  if 
the  creditor  afterwards  assent  to  and  ratify  such  appointment.  Or  the 
assignee  maj-  stand  in  both  characters,  acting  for  himself  to  the  extent 
of  his  own  debt,  and  as  a  depositary  and  trustee  for  others,  bj'  their 
appointment  or  assent. 

But  if  under  a  pretence  of  a  convej'ance  for  the  benefit  of  creditors, 
the  debtor  transfers  his  property  upon  anj'  secret  trust  for  himself,  if 
it  is  attended  with  any  of  the  known  badges  of  fraud,  not  satisfactorily 
explained  or  removed,  the  convej-anee  is  void  at  law.  As  the  transact 
tion  imports  upon  the  face  of  it,  that  the  grantor  is  insolvent,  anj-  vol- 
untary or  gratuitous  conveyance  or  conveyance  without  an  adequate 
consideration,  is  void  as  against  creditors. 

From  these  views  of  the  law,  as  settled  by  a  series  of  decisions,  it  ig 
manifest,  that  in  order  to  maintain  a  conveyance  to  trustees,  b}'  a  fail- 
ing debtor,  for  the  benefit  of  creditors,  against  an  attachment  of  a 
creditor  not  a  party  to  such  assignment,  it  must  appear  that  the  assign- 
ment was  made  upon  a  valuable  and  adequate  consideration,  and  in 
good  faith,  to  satisfy  or  secure  real  existing  debts,  or  to  indemnify 
against  actual  and  subsisting  liabilities ;  and  as  it  appears,  by  the. 
recital^  and  terms  of  such  assignment,  that  the  grantor  is  insolvent, 
and  that  no  actual  consideration  in  money  or  other  equivalent,  is  paid 
bj'  the  grantees,  such  consideration  must  consist  in  the  faithful  applica- 
tion of  the  assigned  property  to  the  paj'ment  and  discharge  in  part  or 
in  whole,  of  the  assignor's  debts  and  liabilities,  or  in  an  acceptance  of 
the  same  in  satisfaction,  by  the  creditors  and  sureties  to  whom  or  to 
whose  use  it  has  been  conye3'ed  ;  it  must  appear  that  such  convej'ance 
has  been  accepted  in  payment  or  satisfaction,  by  such  creditors  and 
sureties,,  in  order  to  make  such  transfer  complete  and  available  against 
attaching  creditors,. 
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It  has  been  argued  in  the  present  case,  that  as  the  assignment  does 
not  in  terms  require  the  creditors,  by  becoming  parties  to  it,  to  release 
their  debts,  or  take  upon  themselves  any  other  onerous  condition,  and 
as  the  assignment  must  of  necessity  therefore  operate  as  a  benefit  to 
them,  their  assent  is  to  be  presumed.  But  the  court  are  strongly  in- 
clined to  the  opinion,  that  this  circumstance  of  not  executing  a  release, 
makes  no  substantial  difference,  and  therefore  that  in  conformitj-  to  a 
series  of  decisions,  it  must  be  held,  that  the  assignment  of  the  whole 
or  the  bnlk  of  an  insolvent  debtor's  propertj-,  to  assignees  selected 
wholly  by  himself,  and  without  the  knowledge  of  the  creditors,  in  trust 
to  dispose  of  the  same  upon  such  terms  as  the  debtor  alone  thinks  fit 
to  impose,  and  to  distribute  the  proceeds  among  the  creditors,  does  not 
ai)pear  to  be  so  plainly  beneficial  to  them  as  to  come  within  the  prin- 
ciple relied  upon  in  the  argument,  upon  which  their  assent  is  to  be 
presumed.  It  must  be  considered  that  bj'  assenting  to  and  affirm- 
ing such  assignment,  the  creditors  do  in  effect  consent  that  the  whole 
of  such  insolvent's  available  property,  instead  of  being  applied  to  the 
satisfaction  of  their  debts,  according  to  the  rules  of  law,  and  under 
the  direction  of  the  creditors  themselves,  shall  go  into  the  hands  of  a 
stranger,  appointed  by  the  debtor,  and  under  his  direction.  We  think 
it  would  be  difficult  to  presume  without  proof,  that  the  creditors  have 
assented  to  an  arrangement  which  thus  defeats  their  legal  remedies, 
especiallj-  against  a  creditor,  who  by  bringing  his  suit  and  attaching^ 
the  property,  has  expressed  his  dissent  from,  and  disafl8rmance  of  the 
assignment. 

But  this  point  does  not  necessarilj'  arise  in  the  present  case.  It  does 
not  appear  that  there  were  creditors  whose  debts  would  be  sufficient  to 
absorb  the  assigned  propert}-,  even  if  their  assent,  without  their  becom- 
ing parties,  could  be  presumed.  It  appeared  in  evidence,  that  a  large 
amount  of  prapertj'  was  assigned,  and  that  the  amount  due  the  as- 
signees and  those  whom  they  represented,  was  small.  In  this  state  of 
the  evidence,  it  was  ruled,  that  the  burden  of  proof  was  upon  the 
defendant  to  impeach  the  consideration,  as  being  fraudulent  against 
creditors.  Such  is  undoubtedly  the  rule,  in  ordinary  cases  of  the  con- 
vej-ance  of  property,  impeached  on  the  ground  of  being  intended  to 
delaj-  or  defeat  creditors  and  fraudulent  upon  that  ground. 

But  for  the  reasons  before  stated,  a  different  rule  prevails  where  the 
assignment,  on  the  face  of  it,  purports  to  be  made  by  an  insolvent 
debtor  to  trustees,  for  the  use  of  creditors,  and  where  the  conveyance 
does  not  purport  to  be  made  upon  consideration  of  money  paid.  There 
we  think  the  burden  of  proof  is  upon  the  assignees  to  show  an  adequate 
consideration  for  the  assignment.  What  is  an  adequate  consideration, 
depends  much  upon  circumstances  which  may  be  extremely  various, 
and  in  regard  to  which  it  is  not  now  necessary  to  express  any  opinion. 

The  court  are  all  of  opinion,  that  in  the  state  of  the  proof  upon  the 
trial  of  this  cause,  the  suggestion  from  the  court,  that  the  burden  of 
proof  was  upon  the  defendant,  and  that  the  plaintiffs  as  assignees, 


260  SWIFT  V.   THOMPSON.  [CHAP.  I. 

were  under  no  necessity  of  proving  the  existence  of  their  own  debts  or 
of  the  debts  of  other  creditors,  as  a  consideration  for  the  assignment, 
was  incorrect,  and  therefore  that  there  must  be  a  new  trial,  i 


SWIFT  V.   THOMPSON. 

Supreme  Court  of  Errors  of  Connecticut.      1831. 
[Reported  9  Conn.  63.] 

This  was  an  action  of  trover  for  certain  articles  of  machinerj-  used 
in  a  cotton  manufactorj\ 

The  cause  was  tried  at  Brooklj'n,  October  Term,  1830,  before 
Williams,  J. 

Both  parties  claimed  title  to  the  property  under  deeds  from  Charles 
Lee.  The  defendant  having  indorsed  sandrj^  notes  for  Lee,  to  the 
amount  of  9,660  dollars,  payable  at  the  New  London  Bank,  Lee,  to 
secure  the  defendant,  on  the  7th  of  August,  1829,  executed  a  mort- 
gage to  him  of  three  pieces  of  land  on  the  Willimantic  Falls,  in  Wind- 
ham, '•  with  a  cotton  manufactorj'  and  all  the  machinery  of  every 
description  thereunto  belonging."  The  defendant  intrusted  the  deed, 
which  was  taken  at  New  London,  about  twent3"-five  miles  from  Wind- 
ham, to  Lee,  who  agreed  to  procure  it  to  be  recorded,  which  he  did,  on 
the  14th  of  the  same  month.  After  the  execution  of  this  deed,  Lee 
continued  in  possession  of  the  propertj'  therein  described,  using  it  as 
he  had  done  before,  until  the  15tli,  when  he  assigned  the  same  prop- 
erty', with  some  other  real  and  personal  estate,  to  the  plaintiffs,  as 
trustees  for  his  creditors,  with  full  power  to  sell  the  propertj-  and  apply 
the  avails  in  discharge  of  his  debts,  "subject  to  such  claims  as  the 
mortgagees  legally  can  have  to  the  same."  63-  a  second  deed,  dated 
the  18th,  he  assigned  to  the  plaintiffs  all  his  personal  estate  not 
before  assigned  to  them,  except  such  as  is  by  law  exempt  from  execu- 
tion. At  the  time  when  these  deeds  were  executed,  Lee  was  insolvent. 
Thompson  paid  the  notes  so  'by  him  indorsed,  as  thej'  became  due. 

The  plaintiffs  claimed,  that  the  machinery  was  personal  property ; 
and  that  as  Thompson  had  not  taken  possession  of  it,  the  conveyance 
to  him  was  void.  At  the  time  of  the  execution  of  the  deeds,  part  of 
the  machinery  was  in  the  manufactorj' in  no  waj- attached  or  secured 
to  the  building.  Another  part  consisted  of  spinning  frames,  &c.,  which 
were  standing  upon  the  floor,  elects  being  nailed  to  the  floor  around 
the  feet  of  such  frames  to  prevent  their  moving,  but  no  nail  or  other 
fastening  in  any  way  attached  .them  to  the  floor  or  building.  To  the 
posts  of  the  residue   of  the   machinery   iron  plates   were   attached, 

1  But  see  Skattuck  v.  Freeman,  1  Met.  10  (1840)  ;  and  generally  in  the  United 
States,  assent  of  creditors  is  not  necessary.     See  Burrill  Ass.  (5th  ed. ),  §§  284,  285. 


SECT.  I.]  SWIFT  V.    THOMPSON.  261 

through  which  plates,  wood-screws  passed,  and  were  fastened  into  the 
floor;  but  by  unscrewing  such  wood-screws,  the  machinery  could  be 
removed,  without  injury  to  the  building  or  to  the  machinery  itself. 

The  plaintiffs  claimed,  that  under  the  circumstances  of  this  case,  the 
deed  from  Lee  to  the  defendant  was  to  be  considered  fraudulent  and 
void  ;  and  that  the  plaintiffs,  under  the  deeds  to  them,  were  entitled  to 
hold  the  property  ;  and  prayed  the  judge  so  to  instruct  the  jury. 

The  judge  charged  the  jury,  that  the  machinery  was  personal  prop- 
erty ;  but  though  it  might  have  been  fraudulently  conveyed  by  Lee  to 
the  defendant,  yet  the  conveyance  was  good  as  against  the  plaintiffs 
claiming  under  said  deeds  to  them  ;  and  directed  the  jury  to  find  a  ver- 
dict for  the  defendant.  This  was  according!}-  done  ;  and  the  plaintiffs 
moved  for  a  new  trial  for  a  misdirection. 

Strong  and  J.  W.  Huntington,  in  support  of  the  motion. 

Goddard  and  T.  S.  Perkins,  contra. 

Daggett,  J.  There  were  two  principal  questions  raised  and  dis- 
cussed at  the  bar,  and  decided  by  the  judge  at  the  circuit,  and  which 
are  now  to  be  examined. 

1.  Was  the  property  described  personal  or  real?  The  judge  de- 
clared it  to  be  personal.  If  anj'  part  of  it  be  real,  it  is  very  clear, 
that  no  recovery  can  be  had  for  such  part.  I  think  the  decision  of  the 
judge  thus  far  correct.  It  consisted  of  various  articles  of  machinery 
belonging  to  a  manufactory  of  cotton  cloth  ;  which,  with  their  connec- 
tion with  the  buildings,  are  particularly  described  in  the  motion.  Be- 
j'ond  a  doubt  these  articles  are  in  no  respect  real  estate,  except  as  they 
are  attached  to  the  freehold.  It  is  material  here  to  observe,  that  an  im- 
portant part  of  the  description  is,  that  they  were  thus  attached  to  the 
building  to  render  them  stable,  but  that  the^'  might  be  removed  to  anj- 
other  part  of  the  building,  or  to  any  other  place,  without  any  injury  to 
the  freehold.  To  operate  successfully,  they  must  be  fixed,  like  clocks, 
and  many  other  articles,  which  are  clearly  personal  and  movable. 
We  resort,  then,  to  the  criterion  established  by  tlie  rules  of  the  common 
law:  could  this  property  be  removed  without  injury  to  the  freehold? 
The  case  finds  this  fact.     This  then  should  satisfy  us. 

But  we  will  look  at  it  more  closelj'.  This  question  has  arisen  and 
been  decided  in  three  classes  of  cases.  1.  Between  the  executor  and 
heir ;  and  there  it  is  considered  favorably  to  the  latter,  upon  a  familiar 
principle  of  the  common  law,  viz.  that  the  heir  is  to  be  favored.  2.  Be- 
tween the  executor  of  the  tenant  for  life  and  the  remainder-man  or 
reversioner.  3.  Between  landlord  and  tenant ;  and  here  the  greatest 
indulgence  is  shown  to  the  tenant,  especially  where  the  annexations 
are  for  the  support  of  trade  and  manufactures.  Elwes  v.  Maw,  3  East, 
38 ;  2  Kent's  Comm.  279,  280.  But  in  Cresson  et  al.  v.  Stout,  17 
Johns.  Rep.  116,  and  in  Gale  v.  Ward,  14  Mass.  Rep.  352,  articles  of 
this  description  were  declared  to  be  personal  property.  Tlie  same 
principle  is  necessarily  implied  in  Boetwick  v.  Leach,  3  Day.  476.  In 
no  court,  within  my  knowledge,  have  they  been  deemed  otherwise. 
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The  argument  ab  inconvenienti  inaj'  also  be  entitled  to  some  consid- 
eration, both  as  it  respects  debtor  and  creditor.  If  a  spinning  machine 
be  real  estate,  a  part  of  it  might  be  set  off,  by  metes  and  bounds,  in 
satisfaction  of  a  small  debt.    I  entertain  no  doubt  on  this  point. 

2.  The  great  point  remains  to  be  considered.  Was  this  bill  of  sale 
valid,  possession  not  accompanj-ing  or  following  it?  The  judge  at  the 
circuit  charged  the  jurj-,  that  though  this  property  was  fraudulently' 
conveyed  by  Lee  to  the  defendant,  j-et  the  conveyance  was  good 
against  the  plaintiffs  claiming  under  the  deed  from  Lee,  and  therefore 
their  verdict  ought  to  be  for  the  defendant.  This  part  of  the  charge  1 
think  erroneous.  It  might  seem,  that  this  charge  presents  a  very  nar- 
row inquiry  ;  but  as  the  cause  is  again  to  be  tried,  the  broad  question 
whether  a  sale  of  personal  property-  b^'  a  deed,  either  absolute  or  by 
way  of  mortgage,  be  good,  unless  possession  accompany'  the  sale,  will 
be  considered  and  disposed  of.  In  m3-  opinion,  if  the  vendee  of  per- 
sonal propert3'  suffer  the  vendor  to  remain  in  possession,  this  is  evi- 
dence of  fraud  as  against  the  creditor  of  the  vendor,  or  a  bona  fide 
purchaser,  be  the  sale  absolute  or  conditional ;  and  unless  there  be  a 
sufficient  excuse  shown  to  and  approved  by  the  court,  that  evidence  is 
conclusive.  In  Edwards  v.  Sarben,  2  Term  Rep.  587,  it  was  declared, 
bj-  the  Court  of  King's  Bench,  that  an  absolute  bill  of  sale  was  a  fraud 
in  law,  unless  possession  accompanies  and  follows  the  deed.  This 
principle  was  recognized,  in  express  terms,  bj-  the  Supreme  Court  of 
the  United  States  in  Hamilton  v.  Russell,  1  Cranch,  309. 

The  facts  in  this  case,  so  far  as  they  regard  this  point,  are  these. 
On  the  7th  of  August,  1829,  Lee  made  a  deed  of  the  building  and 
machinery,  in  which  the  articles  in  question  were  then,  and  had  been, 
for  years  before,  used.  This  deed  was  executed  at  New  London,  about 
twentj'-flve  miles  from  Windham,  the  place  where  the  manufactor3-  was 
situated.  The  defendant  then  delivered  the  deed  back  to  Lee,  under 
an  agreement  that  he  should,  immediatelj'  on  his  return  to  Windham, 
procure  it  to  be  recorded.  Lee  remained  in  possession,  using  the 
machinerj-  as  his  own,  until  the  15th  of  August,  when  he  conveyed  it 
to  the  plaintiffs,  and  delivered  immediate  possession,  having  lodged  the 
deed  to  the  defendant  for  record,  on  the  14th.  The  deed  was  made  to 
the  plaintiffs,  as  trustees  for  the  creditors  of  the  grantor,  with  full 
power  to  sell  the  property  and  appl}'  the  avails  in  discharge  of  his 
debts.  The  deed  to  the  plaintiffs  counted  upon  a  mortgage  made  to 
the  defendant,  and  declared  it  subject  "  to  such  claims  as  the  mort- 
gagee can  legally  have  to  the  same."  There  was  no  doubt  as  to  the 
validity  of  the  debts  of  the  defendant ;  but  there  was  no  pretence  of 
any  possession  by  him  other  than  what  arose  out  of  the  delivery  of  the 
deed.    Lee,  at  the  date  of  these  deeds,  was  insolvent. 

The  condition  of  the  plaintiffs,  then,  is  that  of  creditors  and  bona 
fide  purchasers.  They  profess  to  be,  and  in  truth  are,  the  creditors  of 
Lee  ;  for  they  represent  his  creditors  ;  and  the  deed'is,  therefore,  of  the 
same  force  as  though  made  to  the  creditors  respectively  by  name. 
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They  have  the  same  rights,  then,  as  they  would  have,  if  they  had  ob- 
tained executions,  and  executions  had  been  levied  on  this  propertj'. 
They  are,  therefore,  entitled  to  all  the  rights,  which  Lee  could  transfer 
to  them  and  whatever  could  be  taken  by  execution,  that  is,  to  his  in- 
terest in  those  chattels.  They  are  also  bona  fide  purchasers,  by  all 
the  rules  which  apply  to  this  subject.  They  receive  this  property  to 
sell,  and  apply  the  avails  in  payment  of  his  debts.  They  are,  then, 
creditors,  and  bona  fide  purchasers.  Minor  V.  Mead  et  al.,  3  Conn. 
Rep.  289  ;  Kimball  v.  Hatchings^  3  Conn.  Eep.  450  ;  James  v.  John- 
son, 6  Johns.  Chan.  Rep.  417. 

The  simple  and  intelligible  rule  of  law  laid  down  in  Edwards  v. 
Harben  and  Hamilton  v.  Hussell,  above  cited,  would  seem  to  settle 
this  case.  But  it  is  admitted,  that  this  rule  has  been  repeatedly  broken 
in  upon,  in  Great  Britain  and  in  this  country.  The  exceptions  have 
become  so  numerous  (by  one  respectable  court  they  are  declared  to  be 
no  less  than  twenty-seven  in  number)  that  they  seem  rather  to  abro- 
gate than  establish  the  rule.  It  may  be  doubted  whether  the  principle 
is  not  sound,  and  whether  man}'  of  its  modifications  do  not  tend  to 
promote,  rather  than  to  suppress,  fraud. 

The  doctrine  of  this  court,  as  established  in  Patten  v.  Smith,  5 
Conn.  Rep.  196,  is,  that  a  sale  of  goods  and  chattels,  either  absolute 
or  by  way  of  mortgage,  with  an  agreement  either  in  or  out  of  the  deed, 
that  the  mortgagor  shall  remain  in  possession,  except  in  special  cases 
and  for  special  reasons,  to  be  shown  to  and  approved  by  the  court,  is 
fraudulent  and  void  against  creditors  and  bona  fide  purchasers.  This 
has  been  the  law  of  Connecticut  for  the  last  fort}-  j-ears,  if  not  from 
the  beginning.  It  is  not  according  to  the  course  of  the  court  to  call 
this  a  fraud  ^er  se,  and  to  direct  the  jury  to  find  the  sale  void,  but  the 
question  of  fact,  with  instruction  that  if  they  find  none  of  the  estab- 
lished exceptions,  they  will  find  the  transaction  fraudulent.  I  see  no 
good  reasons  to  depart  from  these  principles. 

Let  us  now  attend  to  the  objections  urged  against  the  claim  of  the 
plaintiffs. 

First,  it  is  urged,  that  the  plaintiffs  had  notice  of  the  mortgage  to 
the  defendant,  and  that  too  of  the  specific  claim  of  the  defendant. 
This  notice,  however,  could  have  no  effect ;  for  if  they  knew  of  the 
prior  conveyance,  they  knew  also,  that  the  vendor  remained  in  posses- 
sion, using  the  propertj'  as  his  own,  and  as  he  had  been  using  it  years 
'  before  ;  and  they  therefore  knew,  that  the  sale  to  the  defendant,  so  far 
as  it  related  to  the  personal  property,  was  void.  All  the  authorities 
are  one  way  on  this  point.  Doe  d.  Otley  v.  Manning,  9  East,  59  ; 
Doe  d.  Watson  et  al.  v.  Moutledge,  Cowp.  705,  711,  712  ;  Chapman  d. 
Staverton  v.  Emery,  Cowp.  278,  280  ;  QoocKs  Case,  5  Rep.  60 ;  Reed 
V.  Blades  et  al.,  5  Taunt,  212;  Waterhouse  v.  Denton,  5  Day,  136. 
There  is  no  difference  as  to  this  question,  whether  it  is  a  fraud  in  fact, 
or  whether  the  fraudulent  intent  be  inferred,  and  therefore  a  fraud  in 
law.     If  a  creditor  knows,  that  personal  property  has  been  attached  or 
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taken  by  execution,  or  sold  and  paid  for,  and  is  in  possession  of  the 
debtor  by  design,  he  may  attach  the  propertj',  levy  his  execution  and 
sell  it,  or  take  a  bill  of  sale  of  it  in  discharge  of  his  debt ;  or  even  a 
person  not  a  creditor  may  safely  buy  it;  for  the  transaction,  there 
being  nothing  more  in  the  case,  is  fraudulent  and  void. 

Secondlj-,  the  nature  of  this  propertj',  it  is  urged,  forbids  the  taking 
of  possession  by  the  vendee.  Why?  it  may  be  asked.  The  case  finds, 
that  it  can  be  removed  without  injury  to  it  or  the  building. .  It  may  be 
employed  in  another  building  occupied  as  a  cotton  manufactory-,  or  it 
ma}-  be  sold. 

It  is  again  said,  that  the  owner  of  the  building  will  find  it  useless, 
without  machinery.  Nor  can  a  hotel  be  sueessfuUy  occupied  without 
furniture  ;  nor  a  farm,  without  utensils  and  stock ;  nor  a  theatre,  with- 
out dresses  and  scenery :  but  who  would  contend,  that  all  such  prop- 
erty might  be  sold,  and  the  vendor  retain  possession  consistent  with 
the  rule  of  law?  In  Reed  v.  Blades  et  al.,  5  Taunt.  212,  a  conveyance 
was  made  by  mortgage  of  a  leasehold  building  occupied  as  an  opera 
house ;  and  in  the  same  instrument  the  dresses,  scenerj'  and  decora- 
tions were  conveyed.  The  conveyance  of  the  leasehold  property  was 
holden  good ;  but  of  the  chattels,  no  possession  accompanying  it,  the 
deed  was  holden  void.     I  entertain  no  doubt  on  this  point. 

Thirdly',  it  is  insisted,  that  this  conveyance  to  Lee  is  b}-  way  of 
mortgage,  and  that  in  such  case,  it  is  consistent  with  the  deed  that  the 
property  shall  remain  with  the  vendor.  It  is  no  part  of  the  deed  that 
possession  should  remain ;  nor  is  there  any  suggestion  of  any  such 
agreement  out  of  the  deed.  If  this  deed,  then,  be  good  because  con- 
ditional, then  it  is  so  in  all  cases  where  it  is  conditional ;  but  there  can 
be  no  authority  for  such  a  position.  In  Ryall  et  al.  v.  Rolle,  1  Atk. 
165,  and  mWorseley  et  al.  v.  De  Mattos  et  al.,  1  Burr.  467,  it  was  de- 
clared, that  there  vras  no  difference  between  an  absolute  deed  and  a 
mortgage,  where  the  vendor  remained  in  possession  ;  they  are  equally 
Iraudulent.  It  may  be  said,  that  these  cases  were  under  the  Bankrupt 
Act  of  21  Jac. ;  but  the  whole  reasoning  of  the  court  was  in  opposition 
to  such  conveyances  as  fraudulent  and  void,  by  the  Statute  of  13  Eliz. 
and  by  the  common  law.  The  mortgagee  can  take  possession  of  mort- 
gaged goods ;  and  there  is  no  reason  why  he  should  not,  except  in 
special  cases,  to  procure  a  collusive  credit.  No  special  reason  is 
assigned,  in  this  case,  why  the  mortgagor  appears  and  acts  as  owner. 
He  may  impose  upon  mankind,  by  false  appearances,  obtain  new  credit, 
and  mortgage  the  property  a  hundred  times  over.  Bills  of  sale  are 
never  recorded,  unless  where  goods  or  chattels  are  embraced  in  the 
same  deed  with  the  land  ;  nor  can  they,  in  such  case,  be  constructive 
notice ;  for  this  is  true  onl}-  of  deeds  required  to  be  recorded,  as  was 
decided  recently  in  Middlesex  County,  in  the  case  of  Carter  v. 
Champion  et  al.,  8  Conn.  Rep.  550. 

In  the  case  of  Cadogan  v.  Kennett,  Cowp.  432,  it  was  part  of  the 
trust  on  the  face  of  the  deed,  that  goods  conveyed  to  the  trustees  for 
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the  use  of  the  husband,  and  then  to  his  wife,  in  consideration  of  mar- 
riawe  and  the  marriage  portion,  should  remain  in  possession  of  the  hus- 
band ;  and  the  transaction  being  fair,  tlie  court  held,  that  they  were 
not  liable  to  an  execution  of  a  creditor  existing  at  the  time  of  the  deed. 
It  was  part  of  the  trust,  that  the  goods  should  remain  in  the  house. 

The  doctrine  of  Hiall  et  al.  v.  Rolle  and  Worseley  et  al.  v.  De 
Mattos  et  al.  was  recognized,  bj'  the  Supreme  Court  of  Massachuisetts, 
in  The  Portland  Bank  v.  Stubbs,  6  Mass.  Rep.  422.  That  was  a 
pledge  of  personal  property.  Parsons,  C.  J.,  calls  it  a  mortgage,  and 
says,  that  a  delivery  of  the  chattel  is  essential.  The  same  principle  was 
established  in  Reed  v.  Blades  et  al.  above  cited. 

But  I  forbear  to  cite  authorities.  As  late  as  1824,  in  the  case  of 
Patton  V.  Smith  et  al..,  this  court  declared,  that  in  a  mortgage  or  in 
an  absolute  sale,  if  the  possession  remained  in  the  vendor,  it  is  fraudu- 
lent, unless  explained.  It  will  not  be  said,  that  this  case  is  within  any 
exception  ever  recognized  by  this  court  (and  I  am  not  aware  by  any 
other)  ;  and  therefore  it  is  within  the  rule.  The  doctrine  is  illustrated, 
and  all  the  cases  reviewed  with  great  ability,  and  in  a  satisfactory 
manner,  in  2  Kent's  Coram.,  406  to  419. 

Fourthly,  it  onlj'  remains  to  consider  an  objection  arising  out  of  the 
fact,  tliat  Lee  could  convey  only  what  remained  in  him  ;  and  as  his 
deed  to  the  defendant  was  upon  a  good  and  sufficient  consideration,  it  . 
is  said,  nothing  remained  in  him  to  assign  to  the  plaintiffs.  This  has 
been  already  adverted  to  under  another  head.  I  would  further  observe, 
that  the  only  cases  cited  in  support  of  this  objection  bear  not  at  all  on 
the  point.  In  Bean  v.  Smith  etal.,  2  Mason  252,  and  Astor  y.  Wells  et 
al.,  4  Wheat.  466,  it  was  decided,  that  a  bona  fide  purchaser  xoithout 
notice,  from  a  grantee  to  whom  property  had  been  conveyed  to  defraud 
creditors,  is  entitled  to  hold  the  same  against  the  creditors  of  the 
grantor.  These  decisions  are  opposed  to  the  doctrine  of  this  court,  in 
the  case  of  Preston  v.  Crofut,  1  Conn.  Rep.  527.  It  was  holden,  in 
that  case,  that  the  first  deed  being  void  under  our  Statute,  gave  no 
title ;  for  there  was  nothing  in  the  grantee  to  convey.  But,  it  is  not 
easy  to  see  any  application  of  either  of  these  principles  to  this  case. 

The  plaintiffs  took  this  deed  knowing  of  the  prior  mortgage ;  and 
the}'  also  knew,  that  it  was  void,  because  Lee  remained  in  possession 
nsing  it  as  his  own,  and  as  he  had  used  for  years.  The  deed  to  the 
defendant,  then,  was  fraudulent.  The  law  will  not  stop  to  inquire 
whether  there  was  actual  fraud  or  not ;  but  will  infer  it  at  all  events  ; 
for  it  is  against  sound  policy  to  suffer  the  vendor  to  remain  in  posses- 
sion, whetlier  an  agreement  to  that  effect  be,  or  be  not,  expressed  in 
the  deed.  2  Kent's  Comm.  412.  The  same  doctrine  is  established  in 
Doe  d.  Otley  v.  Manning,  and  in  Rob.  Fraud.  Con.  39,  40.  Had  this 
deed  to  the  defendant  been  made  with  an  express  intent  to  defraud  the 
creditors  of  Lee,  it  could  not  stand  in  the  way  of  the  plaintiffs  deed  ,• 
nor  can  it,  being  fraudulent  in  law.     There  is  no  difference. 

Let  there  be  a  new  trial. 
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HosMEE,  C.  J.,  and  Peters  and  Bissell,  JJ.,  were  of  the  same 
opinion ;  the  latter  having  expressed  some  doubt  as  to  the  condition 
in  which  the  plaintiffs  stood.^ 
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[Sep(n-ted  11  Wend.  187.] 

Appeax  from  chancerj-.  This  was  a  bill  filed  b)'  the  respondent,  a 
creditor,  to  set  aside  as  fraudulent  a  voluntary/  assignment  made  b}- 
Grover  and  Gunn,  his  debtors,  of  all  their  estate,  for  the  purpose  of 
having  the  same  disposed  of,  and  the  proceeds  applied  in  pajment  of 
their  debts  in  the  manner  designated  by  the  deed  of  assignment ;  the 
trustees  to  whom  the  property  was  assigned  to  account  for  the  surplus, 
if  any,  to  the  assignors.  Grover  and  Gunn  were  merchants  in  Auburn, 
and  being  insolvent,  they,  on  the  1st  Julj-,  182.6,  executed  a  deed  of 
assignment  of  their  stock  of  goods  ion  hand,  debts,  credits  and  other 
property  specified  in  schedules  attached  to  the  convej-ance,  to  three 
individuals  upon  trust:  to  convert  the  property'  into  monej-,  and  to 
collect  the  monej's  due  and  to  grow  due,  and  after  deducting  all  proper 
charges  in  the  execution  of  the  trust,  first,  to  apply  the  proceeds  and 
avails  in  satisfaction  of  the  debts  due  and  owing  by  Grover  and  Gunn, 
or  either  or  both  of  them,  to  certain  persons  named  in  a  schedule, 
and  designated  as  class  number  one,  "in  the  order  and  manner  follow- 
ing, to  wit :  the  debt  to  the  creditors  first  named,  in  the  first  place,  and 
then  all  the  remaining  creditors  named  in  dass  number  one  proportion- 
ally, according  to  the  amount  of  their  respective  debts."  (The  creditors 
first  nam^ed  were  John  H.  Beach  and  Ebenezer  S.  Beach,  the  amount 
of  the  indebtedness  to  whom  was  stated  at  $1,750,  and  to  have  origin- 
ated in  indorsements  of  Grover's  notes,  for  the  benefit  of  a  firm  in 
Albany.)  Second.  From  the  surplus  avails  to  pay  to  such  of  the 
creditors  of  the  assignors  as  were  named  in  the  same  schedule,  and 
designated  as  class  number  two,  who  should,  within  three  months  after 
being  required  in  writing  by  the  trustees  so  to  do,  agree  in  wiiting  under 
seal  to  receive  from  the  trustees  such  proportion  of  their  debts  respec- 
tively, as  could  be  paid  by  the  avails  then  remaining  in  the  hands  of  the 
trustees,  in  full  discharge  of  their  respective  claims  and  demands  against 
Grover  and  Gunn,  or  either  of  them,  the  whole  of  their  respective 
debts  or  such  proportion  thereof  as  the  surplus  avails  would  paj'  —  to 
be  apportioned  among  the  creditors  of  class  number  two,  according  to 

1  WiLilAMS,  J.,  dissented  on  the  ground  that  the  plaintiffs  were  neither  creditors 
nor  purchasers  for  value.    His  opinion  is  omitted. 
And  see  Clow  v.  Woods,  5  S.  &  E.  275  (1819). 


SECT.  I.]  GKOVEE   V.   WAKEMAN.  267 

the  amount  of  their  respective  debts.  Third.  After  paying  the  creditors 
in  the  above  order  the  residue  of  the  avails  were  directed  to  be  applied, 
so  far  as  the  same  would  extend,  to  the  paj'ment  proportionably,  of 
debts  due  to  certain  other -creditors  designated  in  the  same  schedule  as 
dass  number  three,  according  to  the  respective  amounts  of  such  debts  ; 
and  of  allother  debts  justly  due  and  owing  by  Grover  and  Gunn,  to  be 
proven  to  the  satisfaction  of  the  trustees.  Fourth.  The  surplus  avails, 
if  anj',  to  be  accounted  for  and  paid  over  to  the  assignors.  Which 
declaration  of  trust  concluded  with  a  jorowisiow  that  the  trustees  should 
have  full  liberty  and  leave  to  compound  with  any  or  all  of  the  creditors, 
in  such  manner  and  upon  such  terms  as  they  should  deem  proper,  80„ 
however,  as  not  to  interfere  with  or  depart  from  the  order  of  prefer- 
ence specified  in  the  deed  of  assignment.  The  respondent,  a  creditor  of 
Grover  and  Gunn,  to  the  amount  of  about  $3,000,  and  included  in  class 
number  two  of  creditors  specified  in  the  schedule  attached  to  the  assign- 
ment, filed  his  bill,  charging  the  assignment  to  be  fraudulent  in  law. 
Grover  and  Gunn  put  in  their  answer,  as  did  also  the  trustees,  from 
which  it  appears  that  at  the  time  of  the  assignment  Grover  and  Gunn 
were  indebted  in  about  the  sum  of  $65,000;  that  the  amount  of  debts 
due  to  their  creditors  in  class  number  one  was  $38,530  ;  that  the  amount 
of  moneys  received  by  the  trustees  from  the  sales  of  propertj-  and  the 
collection  of  debts  was  $15, 723,^5^5 ;  and  that  there  remained  in  the 
hands  of  the  trustees,  of  debts  and  choses  in  action,  about  $28,000,  of 
which  sum  $6,000,  and  perhaps  $7,000,  were  supposed  to  be  good  and 
collectible,  and  the  residue  bad.  The  trustees  stated,  that  before  the 
filing  of  the  complainant's  bill,  thej-  \\a.Apaid  over,  in  execution  of  their 
trust,  $11,000,  and  retained  in  their  hands  about  $5,000,  to  be  applied 
in  like  manner,  subject  to  a  deduction  for  their  expenses  and  charges. 
The  defendants,  in  their  answers,  deny  that  the  assignment  is  fraudu- 
lent in  law,  or  was  made  with  a  fraudulent  intent,  or  that  the  legal 
effect  thereof  is  to  delaj',  hinder  and  defraud  the  creditors  of  Grover 
and  Gunn.  There  is  nothing  definite  in  the  answers  to  show  that  the 
debt  to  the  Messrs.  Beach,  the  creditors  first  named  in  class  number  one, 
was  the  individual  debt  of  Grover,  or  the  debt  of  the  frm  of  Grover 
and  Gunn,  secured  by  the  individual  note  of  Grover ;  the  fact  is  left 
in  uncertainty.  The  complainant  filed  a  general  replication  ;  no  proofs 
were  taken,  and  the  cause  was  submitted  to  the  Chancellor  upon  bill 
and  answers ;  the  counsel  for  the  parties  presenting  written  arguments. 
In  December,  1832,  the  Chancellor  decreed  the  assignment  to  be 
fraudulent  and  void,  as  to  the  complainant,  and  set  the  same  aside ; 
and  ordered  a  reference  to  a  master,  to  ascertain  the  amount  due  to  the 
complainant,  and  that  an  account  be  taken  of  all  the  property  and  effects 
assigned  to  the  trustees  which  had  come  to  their  hands,  or  for  which 
thej'  should  be  justly  accountable  ;  instructing  the  master,  in  the  stating 
of  the  account,  to  allow  the  trustees  all  payments  made  b}'  them  to  the 
creditors  of  Grover  and  Gunn,  previous  to  the  filing  of  the  complain- 
ant's bill,  and  also  their  necessary  expenses  and  disbursements  in  col- 
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lecting  and  converting  into  money  the  property  and  effects  assigned ; 
and  gave  leave  to  the  trustees  to  pay  into  court  the  balance  of  moneys 
remaining  in  their  hands.  From  this  decree  the  defendants  below 
appealed. 

S.  A.  Talcott  and  £.  F.  Butler^  for  the  appellants. 

2>.  Lord,  Jun.,  and  S.  A.  Foot,  for  the  respondent. 

Mr.  Justice  Sutherland.  The  question  to  be  decided  in  this 
case  is  whether  the  assignment  made  by  Grover  and  Gunn,  on  the  1st 
day  of  July,  1826,  is  fraudulent  and  void  upon  its  face,  as  being  calcu- 
lated and  intended,  in  judgment  of  law,  to  delay,  hinder,  and  defraud 
^heir  creditors,  in  the  prosecution  and  collection  of  their  debts.  The 
most  important  objection  made  to  the  assignment,  grows  out  of  the 
condition  attached  to  the  payment  of  the  creditors  named  in  class  No. 
2.  The  assignees  are  directed,  after  discharging  the  debts  due  to  class 
No.  1,  to  apportion  whatever  surplus  may  remain,  among  such  of  those 
named  in  class  No.  2  as  will  agree  in  writing  under  seal  to  receive  what 
may  fall  to  them  upon  such  apportionment,  in  full  discharge  of  all  their 
claims  and  demands  upon  the  assignors.  The  residue  of  the  avails,  if 
anj-,  are  then  to  be  applied  to  the  payment  of  the  debts  due  to  the 
debtors  in  class  No.  3,  and  of  all  other  debts  justly  due  and  owing  by 
tlie  assignors,  to  be  proven  to  the  satisfaction  of  the  assignees ;  and  if 
anj-  surplus  shall  then  remain,  it  is  to  be  paid  over  to  the  assignors. 

It  was  contended  by  the  complainant  in  the  court  below,  the  respond- 
ent here,  that  such  of  the  creditors  in  class  No.  2  as  shall  refuse  to  come 
in  and  discharge  the  assignors,  upon  the  terms  there  offered  them,  are 
entirelj'  excluded  from  all  benefit  from  the  assignment ;  that  if  there 
should  be  a  surplus  after  paying  all  the  other  creditors,  according  to  the 
terms  and  spirit  of  the  instrument,  the  assignees  could  not  pay  it  to 
them,  but  must  pa3'  it  to  the  assignors  themselves.  Upon  a  careful  con- 
sideration of  this  instrument,  and  applying  to  it  the  ordinary  rules  of 
interpretation,  I  do  not  think  that  such  is  its  necessarj- or  just  construc- 
tion. The  debts  of  the  first  class  are  first  to  be  paid  ;  then  an  appor- 
tionment is  to  be  made  among  the  debts  of  such  of  the  second  class  as 
will  accept  what  maj'  then  fall  to  them,  and  give  absolute  releases.  The 
residue,  if  any,  is  then  to  be  applied  to  the  debts  of  class  No.  .3,  and  to 
all  other  debts  justly  due  and  owing  by  the  assignors.  Other  than 
what?  Why,  obviousl^^  other  than  those  for  the  paj'ment  of  which 
provision  had  already  been  made.  But  no  provision  had  been  made  for 
those  of  class  No.  2,  who  should  refuse  to  accept  their  distributive  shares 
and  give  releases.  They  fall,  therefore,  in  m}'  opinion,  within  the  terms 
of  the  residuary  clause,  and  would  be  entitled  to  be  paid  under  the 
assignment,  if  the  fund  should  be  suflScient  for  that  purpose.  A  fraudu- 
lent intent  is  never  to  be  presumed ;  and  where  an  instrument  is 
ambiguous  in  its  terms,  and  admits  of  two  constructions,  that  interpre- 
tation should  be  given  to  it  which  will  render  it  legal  and  operative, 
rather  than  that  which  will  render  it  illegal  and  void.  It  was  supposed 
that  the  provision  that  these  residuary  debts  should  be  proven  to  the 
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Satisfaction  of  the  assignees,  tended  to  show  that  none  of  those  enumer- 
ated in  class  No.  2  could  have  been  intended  to  be  covered  bj-  the 
residiiarj-  clause,  because  the  assignors  had,  on  the  face  of  the  assign- 
ment, admitted  those  to  be  valid  and  existing  debts  ;  and  of  course,  if 
those  were  the  debts  intended  to  be  covered,  they  would  not  have  im- 
posed on  their  assignees  the  useless  duty  of  exacting  and  receiving 
proof  in  relation  to  them.  This  suggestion  is  susceptible  of  two  an- 
swers. In  the  first  place,  there  ma3'  have  been  many  other  debts  not 
enumerated,  and  in  relation  to  which  it  would  have  been  necessary  and 
proper  to  require  proof;  and  in  a  provision  of  this  description,  a  party 
would  naturallj'  emploj'  general  and  comprehensive  terms,  although  they 
might  embrace  some  cases  in  relation  to  which  the  provision  was  super- 
fluous. But,  secondh',  upon  adverting  to  the  schedule,  which  contains 
class  No.  2,  it  will  be  perceived  that  many  of  the  debts  there  enumer- 
ated, are  stated  by  estimation  only.  Of  the  $34,000  embraced  in  that 
class,  more  than  one-fourth,  or  about  $9,000,  are  debts  of  that  descrip- 
tion. In  relation  to  them,  it  was  proper  and  necessary  to  exact  proof, 
as  there  was  no  liquidation  or  admission  of  their  amount ;  and  in  rela- 
tion to  those  that  were  specifically  stated  in  the  schedule,  the  schedule 
itself  would  probably  be  sufficient  evidence  to  justify  the  assignees  in 
receiving  them.  I  entertain  no  doubt,  therefore,  that  under  this  assign- 
ment, such  of  the  creditors  of  the  second  class  as  should  refuse  to  accept 
their  shares  of  the  property'  assigned  in  full  satisfaction  and  discharge 
of  their  debts,  were  not  absolutely  excluded  from  the  benefit  of  the 
assignment,  but  only  postponed  to  a  subsequent  class. 

Having  thus  settled  the  character  and  construction  of  the  assignment, 
the  question  recurs,  whether  it  is  void  on  account  of  the  condition  on 
which  it  makes  the  preference  given  to  the  creditors  of  the  second  class 
to  depend,  to  wit,  an  absolute  discharge  of  their  debts.  It  is  perfectl}' 
settled,  both  in  England  and  in  this  country,  that  a  debtor  in  failing 
circumstances  has  a  right  to  prefer  one  creditor  or  set  of  creditors  to 
another,  in  all  cases  not  affected  by  the  operation  of  a  bankrupt  system. 
He  maj'  assign  the  whole  of  his  propertj'  for  the  benefit  of  a  single 
creditor,  in  exclusion  of  all  others  ;  or  he  may  distribute  it  in  unequal 
proportions,  either  among  a  part  or  the  whole  of  his  creditors.  No 
matter  how  or  upon  what  principles  the  distribution  is  made,  if  the 
debtor  devotes  the  whole  of  his  property  to  the  payment  of  just  debts, 
neither  law  nor  equity  inquires  whether  the  objects  of  his  preference 
are  more  or  less  meritorious  than  those  for  whom  he  has  made  no  pro- 
vision, 3  Maule  &  Selw.  371.  4  Mason,  210.  5  T.  R.  235.  6  Id. 
152.  8  Id.  521.  4  East,  1.  2  P.  Wms.  427.  1  Atk.  R.  95,  154.  2 
Johns.  Ch.  R.  283.  3  Johns.  R.  71.  5  Id.  385.  1  Binn.  502.  10 
Mod.  489.  5  T.  R.  424.  15  Johns.  R.  583.  5  Cowen,  547.  The 
right  to  prefer  maj'  originally  have  been  sustained  in  part  upon  the 
supposition  that  just  and  proper  grounds  of  preference  did  in  most 
cases  exist,  and  would  be  duly  regarded  by  the  debtor;  but  what- 
ever may  have  been  the  reason  or  foundation  of  the  rule,  it  is  one  of 
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that  numerous  class  of  eases  in  which  the  rule  has  become  absolute, 
without  an}'  regard  to  the  fact  whether  the  reason  on  which  it  was 
founded  exists  or  not  in  the  particular  cases.  It  is  now  too  late  to 
agitate  the  question,  whether  .these  assignments,  either  partial  or  gen- 
eral, are  sustained  by  considerations  of  true  wisdom  and  policj'.  Ee- 
fleeting  men  have  differed  upon  that  subject;  but  the  better  opinion 
seems  to  be,  that  in  the  absence  of  a  general  bankrupt  sj-stem,  the 
interests  of  a  commercial  communit}-  require  that  the}'  should  be  sus- 
tained. They  have  accordingly  grown  into  use,  and  have  been  sanc- 
tioned by  judicial  decisions  in  most  of  the  States  of  the  Union.  They 
have  become  thoroughly  incorporated  into  our  system  ;  and  all  that  it  is 
now  competent  for  our  courts  to  do,  is  to  see  that  they  fairly  appropriate 
all  the  insolvent's  property,  or  such  portion  of  it  as  he  undertakes  to 
assign,  to  the  payment  of  his  just  debts,  and  are  not  made  the  instru- 
ments of  placing  it  beyond  the  reach  of  his  creditors,  and  for  the  benefit, 
either  immediate  or  remote,  of  the  insolvent  himself  Whenever  they 
depart  from  the  simplicity  of  a  direct  and  unequivocal  devotion  of  the 
property  of  the  assignor  to  the  payment  of  his  debts,  and  contain  reser- 
vations and  conditions,  intended  for  his  ease  and  advantage,  they  are 
viewed  with  considerable,  and  I  think  I  may  add,  in  view  of  the  course 
of  judicial  decisions  in  this  State,  with  increasing  distrust. 

The  precise  question  now  presented  to  us  has  never  been  decided  in 
this  State.  In  Sk/slop  v.  Clarke,  14  Johns.  R.  458,  Austin  v.  £ell, 
20  Id.  442,  and  Seaving  v.  JBrinckerhojf,  5.  Johns.  Ch.  R.  329,  it  arose 
in  connection  with  other  circumstances  which  had  more  or  less  influence 
in  the  decision  of  those  causes.  Hyslop  v.  Clarke  was  an  action  of 
trespass,  brought  by  the  assignees  of  Barnet  and  Henry  against  a  judg- 
ment creditor  of  the  assignors,  who  had  caused  an  execution  to  be 
levied  upon  their  property  notwithstanding  the  assignment.  The  plain- 
tiff claimed  the  property  under  the  assignment,  and  the  defendants  con- 
tended that  the  assignment  was  void,  and  did  not  pass  the  property  out 
of  the  assignors.  The  trusts  declared  in  that  case  were,  1.  To  pay  a 
certain  debt  due  to  the  assignees ;  2.  To  pay  all  the  other  creditors  of 
the  assignors  in  full,  if  the  property  should  be  sufficient ;  if  not,  then 
ratably,  provided  they  should  severally  and  respectively  discharge  the 
assignors  from  all  further  liability  for  their  debts  ;  but  if  the  creditors 
or  any  of  them  should  refuse  to  give  such  discharge,  then  the  second 
trust  was  to  become  void,  and  the  trustees  were  directed  not  to  execute, 
it.  They  were,  then,  3dly,  after  paying  the  debt  of  Hyslop  &  Co.,  the 
assignees,  to  hold  the  residue  in  trust  to  pay  the  whole  of  the  avails  to 
such  of  the  creditors  of  the  assignors  as  they  should  appoint,  as  soon 
as  such  refusal  should  be  known  to  them ;  and  4.  To  pay  the  residue 
to  the  assignors.  Here,  as  was  remarked  by  Judge  Van  Ness,  the 
assignment  did  not  actually  give  a  preference  to  any  of  the  creditors, 
except  Hyslop  &  Co. ;  but  it  was  an  attempt  on  the  part  of  the  debtors 
to  place  their  property  out  of  the  reach  of  their  creditors,  and  to  retain 
the  power  to  give  such  preference  at  a  future  time,  upon  their  own 
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terms  and  conditions.  The  trust  for  the  benefit  of  all  the  creditors 
ceased  whenever  any  one  of  the  creditors  refused  to  come  in  on  the 
terms  prescribed,  and  the  property  was  then  held  in  trust  for  the 
assio'nors  themselves ;  and  as  the  creditors  could  not  reach  it  at  law, 
if  the  assignment  was  valid,  so  Judge  Van  Ness  held  that  thej-  could 
not  effectually  reach  it  in  equity.  •For  if  any  one  should  file  a  bill  to 
compel  the  assignors  to  make  a  new  declaration  of  trust,  as  the  power 
reserved  was  to  select  whom  they  pleased,  if  a  decree  should  be  made 
ordering  a  new  declaration,  the  assignor  might  exclude  the  very  credi- 
tor who  had  filed  the  bill.  Under  such  circumstances,  no  creditor  would 
ever  file  a  bill.  That  assignment,  then,  differed  from  the  one  now  under 
consideration  in  two  essential  particulars :  1.  It  reserved  to  the  grantor 
a  right  subsequently  to  control  the  property  by  appointing  new  uses ; 
and  2.  The  power  of  any  one  creditor  effectually  and  beneficially  to 
compel  such  declaration,  was  exceedingly  doubtful,  if  not  impossible. 
The  weight  which  these  circumstances  had  in  the  decision  of  the  cause 
may  be  subsequently  considered.  The  case  of  Murray  v.  Higgs,  15 
Jolins.  R.  571,  shows  that  the  control  over  the  property  which  the 
assignor  there  reserved  was  of  itself  sufficient  to  avoid  the  deed.  In 
Austin  V.  £ell,  the  assignment  contained  a  reservation  of  $2,000  per 
annum  for  a  limited  time  to  the  assignor.  It  also  exacted  from  the 
creditors  who  were  to  be  benefited  by  it  a  general  release  ;  and  it  then 
provided,  that  if  any  of  the  creditors  named  should  not  within  a  limited 
time  become  parties  to  the  assignment,  and  thereby  discharge  the 
assignor,  that  the  assignees  should  then  pay  to  the  assignors  the  propor- 
tion which  would  otherwise  have  gone  to  such  creditors  ;  and  it  was  on 
this  ground  principally  that  the  assignment  in  that  case  was  held  void. 
The  provision  for  the  grantors  themselves,  was  then  supposed  to  have 
been  sanctioned  by  the  court  in  Murray  v.  Riggs  ;  and  Ch.  J.  Spencer 
put  his  opinion  mainly  on  the  ground,  that  by  the  provision  of  the 
assignment,  the  shares  of  such  of  the  creditors  as  should  refuse  to. 
execute  it,  were  to  revert  to  the  grantors  for  their  own  private  benefit 
and  use.  In  Seaving  v.  Brinckerhoff,  the  assignment  also  contained 
the  condition  that  the  creditors  who  should  come  in  under  it,  should 
give  a  full  discharge  of  their  demands ;  and  if  any  of  them  refused, 
their  shares  were  to  be  held  in  trust  for  the  grantor.  Chancellor  Kent 
laid  great  stress  in  that  case  upon  the  fact  that  the  assignment  did  not 
embrace  all  the  property  of  the  assignor,  and  yet  exacted  a  release  from 
his  creditors  upon  a  partial  payment ;  he  says  the  condition  was  oppres- 
sive, and  witliout  any  color  of  justice  in  this  case,  inasmuch  as  the 
assignment  was  not  general  of  all  the  property,  but  only  of  a  specified 
part ;  a  partial  assignment  upon  such  a  condition  is  pernicious  in  its 
tendency,  if  it  be  not  fraudulent  in  its  design  ;  and  in  relation  to  the 
resulting  trust,  he  remarked  that  a  power  of  coercion  over  the  creditor, 
•with  the  reservation  of  such  a  resulting  trust  to  the  grantor  in  case  the 
coercion  should  not  be  successful,  was  deemed  by  the  Supreme  Court,  in 
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Hyslop  V.  Clarke,  to  be  a  badge  of  fraud,  and  not  a  fair  and  lawful 
assignment. 

But  although  it  is  not  adjudged  in  any  of  these  eases  that  an  assign- 
ment is  fraudulent  and  void,  which  merely  makes  the  preference  given 
to  creditors  to  depend  upon  their"  releasing  the  grantor,  but  which  at  all 
events  devotes  the  whole  property  to  the  payment  of  his  debts  without 
any  reservation  for  his  own  private  benefit ;  still,  it  cannot  be  contended 
that  they  sanction,  with  anything  like  the  authority  of  a  judgment,  the 
contrary  doctrine.  I  am  inclined  to  think  that  the  weight  of  profes- 
sional opinion  in  this  State  has  been  in  favor  of  the  validity  of  such 
assignments ;  but  that,  so  far  as  it  depends  upon  our  own  adjudica- 
tions, the  question  is  still  open,  and  may  now  be  settled  by  this  court 
upon  principle. 

Verj-  few  cases  are  to  be  found  upon  this  subject  in  the  English 
books ;  and  whenever  the  question  has  arisen  there,  it  has  generally 
been  upon  composition  deeds,  to  which  the  creditors  were  parties ;  or 
has  been  more  or  less  affected  by  considerations  growing  out  of  their 
bankrupt  sj'stem.  4  T.  R.  166.  8  Id.  521.  In  the  case,  however, 
of  the  King  v.  Watson,  3  Price  6,  in  the  Exchequer  Chamber,  it  must 
be  conceded  that  the  objection  to  the  assignment  which  we  are  now 
considering,  existed  and  was  urged  against  its  validitj-,  and  that  the 
objection  was  overruled ;  there,  however,  as  in  the  other  cases,  the 
principal  question  was  whether  the  assignment  was  not  void  under  the 
bankrupt  laws.  The  case,  however,  is  a  very  bald  one,  and  is  entitled 
to  ver}-  little  weight  as  authority.  The  opinion  is  exeeedinglj'  brief, 
and  refers  to  no  cases. 

This  question  has  several  times  been  under  the  consideration  of  the 
Supreme  Court  of  Massachusetts  ;  but  it  has  generalh-,  if  not  always, 
been  so  connected  with  other  objections  to  the  assignment,  that  it  is 
exceedingly  difficult  to  say,  upon  a  review  of  all  those  cases,  what  the 
judgment  of  that  court  would  be  upon  the  naked  and  insulated  point 
which  we  are  now  considering.  Hatch  v.  Smith,  5  Mass.  R.  42. 
Widgery  v.  Haskell,  5  Id.  144.  Jngraham  v.  Geyer,  13  Id.  14G. 
Hastings  v.  Baldwin,  17  Id.  552.  Harris  v.  Sumner,  2  Pick.  129. 
Judge  Storj-  had  occasion  to  consider  these  cases  in  Halsey  v.  Whitney, 
4  Mason,  229,  which  was  decided  in  October,  1826,  and  the  conclusion 
which  he  deduced  from  them  was,  that  this  precise  point  was  not 
directly  decided  in  any  of  them.  He  observed  that  there  were  intima- 
tions in  several  of  these  cases,  which  would  justify  a  doubt  whether  the 
court  were  prepared  to  admit  the  validity  of  such  a  stipulation,  while  in 
others  which  contained  a  similar  provision  no  objection  was  taken  to  it 
bj-  the  counsel  who  argued  them,  or  bj'  the  court  in  their  judgment. 
His  conclusion  on  the  whole  was,  that  the  point  was  not  judicially  settled 
in  Massachusetts.  In  that  opinion  he  is  sustained  by  Chief  Justice 
Parker,  who,  in  Borden  v.  Sumner,  4  Pick.  265,  which  was  decided  in 
the  same  month  with  Halsey  v.  Whitney,  obviously  considered  the 
question  as  still  open,  and  declined  expressing  any  definitive  opinion 
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upon  the  subject,  as  it  was  not  necessaiy  to  the  decision  of  the  cause  then 
under  judgment.  The  subsequent  cases  of  A?idrews  v.  Ludlov:,  5  Pick, 
28,  and  Lupton  v.  Cutter,  8  Picli.  298,  leave  the  question  in  Massa- 
chusetts still  in  the  same  state  of  uncertaintj'.  The  most  that  can  be 
said  is,  that  in  several  of  the  cases,  although  the  assignment  contained 
this  provision,  the  objection  was  not  taken  either  by  the  counsel  or  the 
court.  Judge  Ware,  of  the  U.  S.  District  Court  for  the  State  of  Maine, 
in  the  case  of  G.  <&  I.  Lord,  libellants,  v.  The  Brig  'Wutchmanifire- 
ported  in  the  16th  No.  of  the  Amer.  Jurist,  284,  in  a  ver^-  elaborate  and 
learned  opinion,  in  which  all  the  Massachusetts  cases  are  referred  to, 
also  came  to  the  conclusion  that  it  was  there  still  an  open  question. 

In  Pennsylvania,  an  assignment  containing  a  stipulation  for  a  release 
was  sustained  in  Lippincott  v.  Barker,  2  Binney,  174.  Judge  Brecken- 
ridge,  however,  dissented,  and  Ch.  J.  Tilghman  and  Mr.  Justice  Yeates, 
whose  opinions  prevailed,  took  pains  to  put  themselves  upon  the  par-- 
ticular  circumstances  of  the  case.  The  Chief  Justice  observed,  page 
182,  "  it  being,  however,  to  be  distinctl3-  understood  that  my  opinion 
is  confined  to  the  circumstances  of  the  present  case  ;  for  there  are  many 
and  strong  objections  to  deeds  of  assignment  made  without  the  privity 
of  creditors,  and  excluding  all  who  do  not  execute  releases."  Vide 
also  JBurdY.  Smith,  i  Dall.  76. 

On  the  other  hand,  the  Supreme  Court  of  Errors  of  Connecticut,  in 
Ingraham  v.  "Wheeler,  6  Conn.  R.  277,  pronounced  an  assignment 
fraudulent  and  void,  solely  on  the  ground  that  it  confined  the  distribu- 
tion of  the  property  assigned,  to  those  creditors  who  should  give  the 
assignor  a  discharge.  It  was  the  decisive  point  in  the  case,  and  was 
fairlj'  met  and  decided  bj^  the  court. 

The  same  principle  was  also  decided  in  Ohio,  in  Atkinson  v.  Jordan, 
5  Hammond  Rep.  293. 

In  Pierpoint  v.  Graham,  4  Wash.  C.  C.  Rep.  232,  Judge  Wash- 
ington sustained  an  assignment  containing  this  condition.  In  the  Dis- 
trict Court  in  Maine,  in  the  case  already  referred  to,  such  a  condition 
was  held  fraudulent.  And  Judge  Story,  in  Halsey  v.  "Whitney,  4 
Mason,  230,  although  he  came  to  the  Conclusion  with  obvious  doubt 
and  hesitation,  that  the  weight  of  authority  was  in  favor  of  the  validity 
of  an  assignment  with  such  a  condition,  did  not  hesitate  to  declare  that 
if  the  question  were  entirely  new  and  many  estates  had  not  passed  upon 
the  strength  of  such  assignments,  the  strong  inclination  of  his  mind 
would  be  against  their  validity.  It  is  very  clear  that  Judge  Story,  in 
coming  to  the  conclusion  that  the  weight  of  authority  lay  upon  that  side 
of  the  question,  inferred  it,  as  Judge  Ware  has  expressed  it,  not  so 
much  from  the  authoritative  decisions  of  the  court,  as  from  the  silent 
acquiescence  of  the  public ;  not  that  it  had  been  clearly  settled,  or  dis- 
tinctly recognized  by  the  judicial  tribunals,  but  that  it  had  slowly 
ripened  into  a  rule  of  the  common  law  of  Massachusetts,  by  usage  and 
custom. 

There  being,  then,  such  a  conflict  among  the  authorities,  and  so  much 
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doubt  on  which  side  the  preponderance  lies,  it  seems  to  be  not  only 
proper  but  necessary  to  consider  the  question  with  reference  to  the 
general  principles  involved  in  it.  Every  conveyance  of  property  to 
trustees  is,  to  a  certain  extent,  a  hindering  and  delaying  of  creditors. 
It  interrupts  and  presents  obstacles  to  their  legal  remedies  ;  and  every 
such  assignment  is  absolutely  void,  if  it  does  not  appoint  and  declare  the 
uses  for  which  the  property  is  to  be  held  and  to  which  it  is  to  be  applied. 
A  provision  that  the  uses  shall  be  subsequently  declared  by  the  assignor 
will  not  do ;  they  must  accompany  the  instrument  and  appear  on  its 
face,  in  order  to  rebut  the  conclusive  presumption  of  a  fraudulent  intent, 
which  would  otherwise  arise.  But  where  the  assignor  parts  with  all  con- 
trol over  the  property,  and  devotes  it  absolutely  to  the  benefit  of  bis 
creditors,  without  any  reservation  or  stipulations  for  his  own  advantage, 
the  honesty  of  bis  intention  is  so  apparent,  and  the  advantage  to  the 
creditors  so  direct  and  decisive,  that  they  cannot  be  said  to  be  ob- 
structed or  delayed  in  their  remedies.  But  whei'e,  instead  of  directly 
distributing  his  property  among  his  creditors  as  far  as  it  will  go,  he 
places  it  bej'ond  their  reach  by  an  assignment,  not  merely  for  the  pur- 
pose of  saving  it  from  one  particular  creditor,  to  be  given  to  anotlier, 
or  to  be  equally  divided  among  all,  but  for  the  purpose  of  enabling  him 
to  extort  from  some  or  all  of  them,  an  absolute  discharge  of  their  debts 
as  the  condition  of  receiving  a  partial  pa3'ment,  he  perverts  the  power 
to  a  purpose  which  it  was  never  intended  to  cover,  and  which  the  prin- 
ciple on  which  the  right  to  give  preferences  is  founded,  will  not  justify*. 
Why  should  a  debtor  be  permitted  in  this  way  to  operate  upon  the  fears 
of  his  ci'editors  and  coerce  them  into  his  own  terms?  It  has  sometimes 
been  said,  in  answer  to  this  view  of  the  case,  that  there  is  nothing  im- 
moral or  unjust  in  a  debtor  in  embarrassed  circumstances  and  who  is 
unable  to  pay  all  his  debts,  making  the  best  arrangement  in  his  power 
■  with  his  creditors,  and  giving  the  largest  dividend  or  the  whole,  to 
those  who  will  settle  with  him  on  the  best  terms ;  and  if  he  can  do  this 
while  he  retains  his  property  in  his  own  hands,  there  is  no  reason,  it  is 
said,  whj'  he  should  not  be  permitted  to  do  it  under  the  cover  of  an 
assignment.  Parties  not  under  legal  disabilities,  may  make  such  con- 
tracts as  they  please  ;  and  if  they  are  supported  by  a  consideration,  and 
there  is  no  fraud  in  the  case,  they  will  not  be  disturbed.  If  a  debtor, 
therefore,  with  his  property  in  his  own  hands  and  open  to  the  legal  pur- 
suit of  his  creditors,  can  satisfy  them  that  it  is  for  their  interest  or  the 
interest  of  any  of  them  to  accept  2s.  6d.  in  the  pound,  and  give  him  an 
absolute  discharge,  there  is  no  legal  objection  to  it ;  the}'  treat  upon 
equal  terms ;  the  ordinary  legal  remedies  of  the  creditor  are  not  ob- 
structed. But  the  case  is  materially  changed  when  the  debtor  first 
places  his  property  beyond  the  reach  of  his  creditors,  and  then  proposes 
to  them  terms  of  accommodation.  He  obstructs  their  legal  remedies, 
hinders  and  delays  them  in  the  prosecution  of  their  suits,  by  putting  hia 
property  into  the  hands  of  trustees,  with  the  view  of  getting  an  absolute 
discharge  from  his  debts,  and  exempting  his  future  acquisitions  from  all 
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liability.  It  has  been  decided  in  this  court,  that  the  reservation  of  the 
least  pecuniary  provision  for  the  assignor  or  his  family,  renders  an 
assignment  of  this  description  fraudulent  and  void.  How  much  more 
valuable  is  a  discharge  from  his  debts  or  a  portion  of  them  to  an  insolv- 
ent debtor,  than  a  temporary  pecuniary  pittance.  Judge  Van  Ness,  in 
Hyslop  V.  Clarke^  states  what  I  consider  to  be  the  sound  principle  upon 
this  subject.  He  says  an  insolvent  debtor  has  no  right  to  place  his 
property  in  such  a  situation  as  to  prevent  his  creditors  from  taking  it, 
under  the  process  of  a  court  of  law,  and  to  drive  them  into  a  court  of 
equity',  where  they  must  encounter  expenses  and  delay,  unless  it  be 
under  verj'  special  circumstances  and  for  the  purpose  of  honestly  giv- 
ing a  preference  to  some  of  his  creditors,  or  to  cause  a  just  distribution 
of  his  estate  to  be  made  among  them  all.  Judge  Spencer,  in  Austin  v. 
Sell,  and  Chancellor  Kent,  in  Seaving  v.Brinckerho'ff,  obviously  con- 
curred in  the  soundness  of  that  position.  Judge  Story  expressed  his 
approbation  of  it  in  Halsey  v.  Whitney.  The  Supreme  Court  of  Errors 
in  Connecticut  adopted  it  in  Ingraham.  v.  Wheeler,  and  it  was  most 
happily  and  impressively  amplified  and  illustrated  bj'  the  learned  judge 
of  the  United  States  District  Court  for  the  State  of  Maine,  in  the  case  to 
which  I  have  referred. 

It  is  time  that  some  plain,  simple,  but  comprehensive  principle  should 
be  adopted  and  settled  upon  this  subject.  In  the  absence  of  a  bank- 
rupt law,  the  right  of  giving  preferences  must  probably  be  sustained. 
Let  the  embarrassed  debtor  therefore  assign  his  property  for  the  benefit 
of  whom  he  pleases ;  but  let  the  ass^nment  be  absohite  and  uncondi- 
tional ;  let  it  contain  no  reservations  or  conditions  for  the  benefit  of  the 
assignor ;  let  it  not  extort  from  the  fears  and  apprehensions  of  the 
creditors,  or  any  of  them,  an  absolute  discharge  of  their  debts  as  the 
consideration  for  a  partial  dividend  ;  let  it  not  convert  the  debtor  into 
a  dispenser  of  alms  to  his  own  creditor ;  and  above  all,  let  it  not  put  up 
his  favor  and  bounty-  at  auction  under  the  cover  of  a  trust  to  be  be- 
stowed upon  the  highest  bidder.  After  the  maturest  reflection  upon 
this  subject,  I  have  come  to  the  conclusion  that  the  interests,  both  of 
debtor  and  creditor,  as  well  as  the  general  purposes  of  justice,  would  be 
promoted,  if  the  question  is  still  an  open  one,  bj-  confining  these  assign- 
ments to  the  simple  and  direct  appropriation  of  tiie  property  of  the 
debtor  to  the  payment  of  his  debts.  The  remnants  of  man}'  of  these 
insolvent  estates  are  now  wasted  in  litigation  growing  out  of  the  com- 
plex or  suspicious  character  of  the  provisions  of  these  assignments. 
One  device  after  another  to  cover  up  the  property  for  the  benefit  of  the 
assignor,  or  to  secure  to  him,  either  directlj-  or  indirectly,  some  uncon- 
scientious advantage,  has  from  time  to  time  been  brought  before  our 
courts  and  received  condemnation.  But  new  shifts  and  devices  are  still 
resorted  to,  and  will  continue  to  be  so,  until  some  principle  is  adopted 
upon  the  subject,  so  plain  and  simple  that  honest  debtors  cannot  mis- 
take it,  and  fraudulent  ones  will  be  deterred  from  its  violation  by  the 
certainty  of  detection  and  defeat.     The  principle  to  which  I  have  ad- 
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verted,  it  appears  to  me,  if  adopted,  -will,  to  a  very  considerable  extent, 
aceomplisli  tiiat  object. 

But  there  is  another  provision  in  this  assignment  which  it  appears  to 
me,  it  is  impossible  to  sustain.  It  is  that  which  gives  to  the  assignee 
full  power  and  liberty  to  compound  with  all  or  any  of  the  creditors  in 
such  manner  and  upon  such  terms  as  they  shall  deem  proper,  so,  how- 
ever, as  not  to  interfere  with  or  depart  from  the  order  of  preference 
established  in  the  assignment.  The  effect  of  this  provision  is,  as  is 
stated  by  ihe  Chancellor,  to  perpetuate  the  right  of  giving  preferences 
bj'  vesting  in  the  assignees  an  arbitrarj'  power  in  relation  to  these 
several  classes  of  creditors,  and  of  compounding  with  any  one  upon 
such  terms  as  they  may  think  proper.  I  do  not  see  how  any  other  con- 
struction can  be  given  to  it ;  it  has  repeatedly  been  decided  that  an 
assignment  which  does  not  declare  the  uses,  but  reserves  to  the  assignor 
the  power  of  subsequently  doing  it,  is  fraudulent  and  void  ;  and  if  the 
assignor  cannot  reserve  the  power  of  giving  preference  to"  himself,  he 
certainly  cannot  legallj-  confer  it  upon  his  assignee ;  the  same  objection 
in  principle  exists  in  both  cases. 

The  next  and  only  remaining  objection  to  the  assignment  which  I 
shall  consider  is,  that  it  does  not  fix  the  time  within  which  the  assign- 
ees are  to  give  notice  to  the  creditors  in  class  No.  2,  to  come  in  and 
execute  the  discharge  and  receive  their  dividend.  After  paying  class 
No.  1,  the  assignees  are  to  paj-  the  surplus  to  such  of  the  creditors  in 
class  No.  2  as  shall,  within  three  months  from  the  time  when  thereunto 
in  writing  requested  bj-  them,  agree  to  receive  their  dividend  and  exe- 
cute a  discharge.  The  Chancellor  seems  to  suppose  that  the  assignees, 
under  this  provision,  ma}'  give  notice  to  one  of  the  creditors  at  one  time, 
and  to  others  at  another  time,  and  that  each  must  come  in  within  three 
months  after  receiving  his  notice.  When  the  first  comes  in,  he  must 
execute  a  discharge,  although  there  is  no  certainty  whether  the  others 
will  be  called  upon,  or  that  thej'  will  have  an  opportunity  of  coming 
in  within  a  reasonable  time.  I  should  incline  to  the  opinion  that  it  was 
the  duty  of  the  assignees  to  give  notice  to  all  the  creditors  at  the  same 
time.  But  still,  the  objection  remains  that  that  time  is  not  fixed  or 
limited  hy  the  assignment,  but  is  left  to  their  discretion ;  and  that  the 
creditors  would  have  no  remedj'  for  an  unreasonable  delay  on  the  part 
of  the  assignees,  except  by  a  resort  to  a  court  of  equit}-.  This  objec- 
tion does  not  strike  me  with  as  much  force  as  it  appears  to  have  done 
tlie  Chancellor.  Where  there  is  nothing  fraudulent  or  suspicious  in  the 
trust  itself,  and  from  the  nature  of  the  case  it  is  seen  to  be  necessary 
that  some  latitude  of  discretion  in  relation  to  it  should  be  given  to  the 
assignees,  I  am  not  prepared  to  say  that  the  circumstance,  that  there  is 
no  remedy  for  an  abuse  of  that  discretion,  except  by  a  resort  to  a  court 
of  equity,  is  sufficient  to  avoid  the  trust.  To  a  certain  extent,  that  may 
have  been  the  fact  in  this  case.  But  where  a  matter,  affecting  the 
rights  and  interests  of  creditors,  which  might  and  ought  to  have  been 
made  definite  and  certain,  is  left  to  the  discretion  of  assignees,  different 
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cousiderations  arise  ;  and  I  should  incline  to  the  opinion  that  it  would 
be  fraudulent.  It  is  unnecessary,  however,  to  dwell  upon  this  point,  as 
I  hold  the  assignment  fraudulent  upon  the  other  grounds  which  have 
been  stated. 

I  also  abstain  from  any  discussion  of  the  question,  whether  the  debt 
of  the  Messrs.  Beach,  the  creditors  first  named  in  class  number  one, 
was  a  debt  due  from  the  firm  of  Grover  and  Gunn,  or  was  the  indi- 
vidual debt  of  one  of  them  ;  and  admitting  it  to  have  been  an  individual 
debt,  what  influence  it  would  have  upon  this  assignment.  It  is  an  im- 
portant question  which,  I  agree  with  the  Chancellor,  ought  to  be  settled 
in  a  case  where  there  is  no  dispute  about  the  facts. 

I  am  for  affirming  the  decree  below. ^ 

After  the  several  opinions  delivered  in  the  cause  had  been  read,  Mr. 
Justice  Sutheeland  proposed  the  following  resolution  for  adoption : 
"  Resolved,  that  the  assignment  is  void,  because  it  makes  the  prefer- 
ence given  to  the  creditors  of  the  assignors,  designated  as  class  No.  2, 
to  depend  upon  the  condition  that  the  preferred  creditors  shall  give  the 
assignors  an  absolute  discharge  of  their  debts  ; "  and,  on  the  question 
being  put,  "Shall  this  resolution  be  adopted?"  the  members  of  the 
court  voted  as  follows  : 

In  the  affirmative  —  The  President,  Chief  Justice  Savage,  Justices 
Sutherland  and  Nelson,  and  Senators  Armstrong,  Beardsley,  Conk- 
LiN,  Cropsey,  Deitz,  Lynde,  Macdonald,  Sherman,  Stowee,  Tracy, 
Van  ScHAiCK — 15. 

In  the  negative  —  Senators  Edmonds,  Gansevoort,  Griffin,  Sudam, 
Westcott  —  5. 

And  the  court  accordingly  affirmed  the  decree  of  the  Chancellor,  the 
final  vote  being  the  same  as  on  the  passage  of  the  resolution.'' 


LIVINGSTON  V.  BELL. 

Supreme  Court  of  Pennsylvania.  1834. 

[Reported  3  JFatts,  198.] 

Appeal  from  the  Circuit  Court  of  Alleghany  County,  held  in  No- 
vember 1833,  before  Justice  Hoss. 

The  appellant,  Thomas  Livingston,  assignee  of  Samuel  Stevenson, 
instituted  an  action  of  trover  against  William  Bell,  Jun.,  John  Alex- 
ander and  Thomas  Stevenson,  the  appellees,  to  recover  certain  bonds, 
notes,  book  accounts  and  merchandise  of  the  value  of  50,000  dollars. 

1  The  other  opinions  are  omitted. 

2  A  point  on  the  question  of  costs  is  omitted. 
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The  plaintiff  claimed  the  property  by  virtue  of  an  assignment  made  to, 
him  by  Samuel  Stevenson  under  and  conformably  to  the  insolvent  laws, 
and  dated  the  24th  of  November  1832. 

The  defendants    claimed   under   the   following  voluntary  deed  of 
assignment. 

"  This  indenture,  made  this  7th  day  of  August  a.  d.  1832,  between 
Samuel  Stevenson,  of  the  city  of  Pittsburgh,  merchant,  of  the  one  part, 
and  William  Bell,  Jun.,  John  Alexander  and  Thomas  Stevenson  of  the 
said  city,  of  the  other  part.  Whereas,  the  said  Samuel  Stevenson 
being  indebted  to  several  persons  in  sundry-sums  of  money  which  he 
is  at  present  unable  to  content  and  satisfj%  hath  agreed  to  assign  all 
his  estate,  real,  personal  and  mixed,  in  trust  for  the  benefit  of  all  his 
creditors,  in  manner  hereinafter  mentioned.  Now  this  indenture  wit- 
nesseth,  that  the  said  Samuel  Stevenson,  for  and  in  consideration  of 
the  premises,  and  of  one  dollar  to  him  in  hand  paid  by  the  said  Wil- 
liam Bell,  Jun.,  John  Alexander  and  Thomas  Stevenson,  the  receipt 
whereof  is  hereby  acknowledged,  doth  hereby  grant,  bargain,  sell, 
assign  and  transfer  unto  the  said  William  Bell,  Jun.,  John  Alexander 
and  Thomas  Stevenson,  and  to  the  survivor  of  them,  their  iieirs  and 
assigns,  all  and  singular  the  estate,  goods,  chattels,  monej's,  credits 
and  effects,  merchandise  and  debts,  whatsoever  and  wheresoever  of 
the  said  Samuel  Stevenson,  and  all  securities  had,  taken  or  obtained 
for  the  same,  and  all  his  right,  title  and  interest  of,  in  and  to  the  same. 
To  have  and  to  hold,  take,  receive  and  enjo^'  the  propert)'  and  estate 
hereb}'  granted  and  assigned  to  the  said  William  Bell,  Jun.,  John  Alex- 
ander and  Thomas  Stevenson,  their  heirs  and  assigns,  and  to  the  sur- 
vivor of  them  as  aforesaid,  upon  the  special  trusts,  nevertheless,  that 
they  the  said  William  Bell,  Jun.,  John  Alexander  and  Thomas  Steven- 
son shall  forthwith  take  possession  and  seisin  of  the  premises,  and 
within  such  convenient  time  as  to  them  shall  seem  expedient,  bj'  public 
or  private  sale  for  the  best  price  that  can  be  reasonabl}-  procured,  shall 
convert  all  and  singular  the  premises  into  monej',  and  as  soon  as  pos- 
sible collect  all  and  singular  the  debts  and  sums  aforesaid,  and  shall 
paj'  and  apply  the  moneys  arising  therefrom  in  the  manner  following, 
to  wit :  — 

"1.  To  pay  the  expenses  and  charges  attending  this  assignment 
and  carrj'ing  full}'  into  effect  the  provisions  thereof. 

"  2.  To  paj'  James  Gray  the  amount  of  the  balance  due  to  him 
for  moneys  advanced  and  rent  in  arrear,  according  to  the  award  of 
Isaac  Harris  under  the  submission  bj-  the  said  Graj-  and  Stevenson  to 
the  said  Harris ;  said  Gray  also  to  be  credited  with  the  amount  of  the 
two  last  notes  due  by  Stevenson  to  M.  Nesbitt,  which  said  Gray  has 
assumed  to  pa}'. 

"3.  To  pay  Eeihle  and  Baynes  the  amount  of  a  draft  drawn  by 
Samuel  Stevenson  on  William  Stevenson,  and  accepted  by  the  latter, 
for  the  sum  of  1027  dollars. 


Date. 
1832. 

Kind  of 
geourity. 

May  6, 

Draft, 

<(        tt 

"    1. 

"  23, 

II        (( 

((        tt 

"25, 

"  23, 
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"4.  To  pay  all  the  creditors  of  the  said  Samuel  Stevenson  to  whom 
James  Gray  may  have  become  liable  by  acceptance,  indorsement,  as- 
sumption or  otherwise,  viz. 

Drawer.  Aoeeiptor.      In  whose  favor.             Due. 

8.  Stevenson,  J.  Gray,    Wm.  Bell  &  Co.  Sept.    6-9,  |657  45 

"  "                       do.  Nov.   6-9,  657  45 

H.  During,  "       1-4,  264  97 

"  "            C.  Curtis,  Oct.    23-26,  549  43 

"  «            "Wm.  Bell  &  Co.  Nov.  23-26,  449  43 

"  "                        do.  Jan.   23-26,  449  43 

"  "           Martin  &  Harvey,  do.     do.  624  37 

"  "            C.  Curtis,  Oct.   23-26,  521  21 

"    "           ■'                  ■'  "            Wm.  BeU  &  Co.  Jan.    23-26,  605  87 

•                  "  "            C.  Curtis,  Feb.  23-26,  521  21 

Also,  the  said  Gray's  responsibility  to  James  J.  Breban,  1189  68 

Also,         "          "              "  to  Jesse  Myers,  due,  1170  00 

Also,        "         "             "  (two  first  notes)  to  M.  Nesbitt  ($500),  1000  00 

"And  if  the  said  James  Gray  has  paid  any  of  the  above  claims, 
then  to  pay  him  the  amount  thus  paid.  Also,  in  the  event  of  a  recov- 
ery by  Pogue  &  Co.  (of  a  claim  which  they  assert  of  responsibilitj-  of 
the  said  James  Gray,  for  the  debt  due  by  the  said  Stevenson  to  them 
of  about  580  dollars),  from  the  said  James  Gray,  then  to  pay  the  said 
amount  and  not  otherwise. 

"5.  To  paj'  George  A.  Cook  200  dollars,  money  borrowed  of  him 
by  the  said  Samuel  Stevenson. 

"6.  To  pay  all  debts  due  by  the  said  Stevenson  for  house  expenses, 
clerk  hire,  &c. 

"  7.  To  pay  Campbell,  Jones  &  Opie,  for  the  use  of  Campbell,  the 
amount  of  debt  due  them  (about  900  dollars),  upon  condition  that  said 
Campbell,  Jones  &  Opie  shall  release  said  Stevenson  from  all  debts, 
&c.  due  them,  and  that  this  paj-ment  inure  to  the  benefit  of  Campbell. 

"  8.  To  pay  Bell  &  Horner  any  amount  actually  paid  by  them  or 
agreed  to  be  paid  in  purchasing  or  satisfying  any  debts  of  the  said 
Stevenson,  at  his  request,  upon  their  executing  a  fhll  release  of  the 
said  Stevenson  from  all  debts,  &c. 

"9.  To  pay  the  debts  contracted  by  the  said'  Samuel  in  Philadelphia, 
for  the  purchase  of  merchandise  (for  which  debts  promissory  notes 
were  given),  in  May  last,  to  each  creditor  who  shall  execute  a  full 
release  of  the  said  Stevenson,  his  equal  proportion. 

"10.  To  pay  all  other  creditors  of  the  said  Samuel  Stevenson,  in 
equal  proportions,  who  will  execute,  to  the  said  Samuel,  a  release, 
acquitting  and  discharging  him  from  all  debts  and  claims  whatsoever 
on  their  behalf;  such  release  to  be  signed  on  or  before  the  1st  day  of 
November. 

"And  then:  That  said  "William  Bell,  Jun.,  John  Alexander  and 
Thomas  Stevenson,  if  any  surplus  shall  remain  after  paying  the  said 
several  debts,  shall  pay  over  the  same  to  the  said  Samuel  Stevenson. 
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"  And  I,  the  said  Samuel  Stevenson,  do  hereby  make,  constitute 
and  appoint  the  said  William  Bell,  Jun.,  John  Alexander  and  Thomas 
Stevenson,  and  the  survivors  of  them,  to  be  my  attorneys  irrevocable, 
to  collect  the  debts  and  demands  due  to  me,  and  make  sale  of  the 
goods  and  chattels  and  property,  and,  in  general,  all  such  acts,  matters 
and  things  for  me  and  in  my  name  to  do,  as  I  might  or  could  do  were 
I  personallj'  present. 

"In  testimony  whereof,  the  said  parties  have  hereunto  set  their 
hands  and  seals,  the  day  and  j'ear  first  herein  written." 

At  the  time  this  deed  was  executed,  Samuel  Stevenson  was  indebted 
in  the  sum  of  30,000  dollars,  to  wit,  21,000  dollars  by  bills  and  notes, 
and  9000  dollars  otherwise.  The  defendants  proved  that  the  directions 
of  the  Acts  of  Assembly  in  relation  to  voluntary  assignments  had  been 
strictly  pursued. 

The  court  charged  in  favor  of  the  validity  of  the  voluntary  deed  of 
assignment,  and  tlie  jury  found  accordingly  for  the  defendants. 

Fetterman,  for  the  appellant. 

The  court  declined  hearing  Watts  and  Biddle  for  the  appellees. 

Per  Cueiam.  Though  it  would  have  been  better  had  these  condi- 
tional assignments  been  brought  within  the  purview  of  the  13  Eliz.,  as 
they  might  have  been  originally,  and,  in  fact,  have  been  in  some  of  our 
sister  States ;  it  is  too  late  to  do  so  now.  They  have  occurred  in 
countless  numbers,  and  have  been  sustained  when  brought  before  the 
courts ;  so  that  the  title  to  an  immense  amount  of  property,  perhaps  to 
the  value  of  millions,  depends  on  them ;  and  we  should  introduce  a 
scene  of  the  wildest  confusion,  perhaps  of  mercantile  ruin,  were  we  to 
disturb  it.  We  are  required  by  the  argument,  in  effect,  to  overturn  a 
train  of  decisions  deeply  seated  in  authoritj',  and  introductive  of  a 
peculiar  rule  of  property ;  and  whatever  considerations  of  reason  or 
policy  might  have  been  presented  to  this  court  originally,  as  induce- 
ments to  lay  the  foundations  of  this  part  of  our  jurisprudence  differ- 
ently, it  is  sufficient  that  the  time  for  it  has  gone  by,  and  that  we  are 
to  administer  the  justice  of  the  country  according  to  the  laws  as  we 
find  them.     We  therefore  think  that  a  new  trial  was  properlj'  refused. 

Judgment  affirmed} 

1  And  see  Halsey  v.  Whitney,  i  Mason,  206  (1826). 
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THOMAS  V.  JENKS. 
Supreme  Codkt  of  Pennsylvania.     1835. 

[Eeported  5  Bawle,  221.] 

This  was  an  appeal  by  Joseph  S.  Sloan,  assignee  of  Jenks  and  Com- 
pany, from  the  decision  of  the  Court  of  Common  Pleas  of  Bucks 
County,  awarding  to  the  plaintiffs  the  money  in  the  hands  of  the  sheriff, 
made  under  executions  against  Jenks  and  Company. 

By  indenture  dated  the  seventh  day  of  February,  a.  d.  1833,  William 
P.  Jenks  and  William  Maris,  trading  as  William  P.  Jeuks  &  Co.,  made 
an  assignment  to  Sloan  of  all  the  machinery,  stock,  goods,  chattels, 
debts,  moneys,  effects,  messuages,  lauds  and  tenements,  book  debts, 
accounts,  claims,  and  all  other  things  whatsoever  of  the  said  William  P. 
Jenks  &  Co.,  as  well  real  as  personal,  in  trust  to  pay  creditors  in  the 
manner  therein  set  forth. 

The  assignment  contained  the  following  proviso :  provided  always, 
nevertheless,  that  no  creditor  shall  be  entitled  to  any  benefit  under  the 
assignment,  who  shall  not  on  or  before  the  sixth  day  of  March  next,  at 
12  o'clock  at  noon  on  that  day,  in  due  form  of  law  execute  a  full  and 
sufllcient  release  of  and  from  their  respective  claims  to  the  said  Wil- 
liam P.  Jenks  and  William  Maris,  individually  and  as  co-partners. 
Fourthly,  to  restore  and  repay  to  the  said  William  P.  Jenks  and  Wil- 
liam Maris,  the  residue  of  the  estate  and  effects  or  the  proceeds  thereof 
remainiug  in  the  hands  of  the  said  Joseph  S.  Sloan,  after  payment 
and  discharge  and  indemnity  of  the  aforesaid  claims  in  the  manner 
and  order  aforesaid. 

Releases  were  accordingly  signed  by  a  number  of  the  creditors  on 
the  fifth  day  of  March,  1833. 

On  the  8th  of  April,  1833,  Thomas  and  Parry  issued  writs  oifi.fa. 

On  the  eleventh  day  of  April,  1838,  the  sheriff  levied  under  the 
plaintiff's  executions  on  the  property,  the  right  to  the  proceeds  of 
which  was  the  subject  of  the  present  controversj-. 

Sloan  issued  a  foreign  attachment  against  William  P.  Jenks  & 
Co.,  and  directed  the  sheriff  to  attach  the  machinery  included  in  the 
assignment. 

Sharswood  (J.  H.  Ingersoll  was  with  him)  for  the  appellant. 

Hoss,  contra. 

Randall,  on  the  same  side,  was  relieved  by  the  court. 

Gibson,  C.  J.  It  is  difficult,  at  a  glance,  to  reconcile  the  mind  to  the 
decisions  in  support  of  these  conditional  assignments  in  any  case ;  or 
comprehend  how  a  conveyance  which  puts  the  debtor's  property  beyond 
his  creditor's  reach,  except  on  terms  prescribed  by  himself,  can  be  any- 
thing else  than  an  act  to  "  delay,  hinder,  and  defraud  "  within  the  pur- 
view of  the  13  Elizabeth.     On  the  other  hand,  where  the  object  is  in 
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truth  distribution  and  not  hindrance,  the  supervening  delay  being  but 
incidental  to  the  process,  it  is  not  easy  to  point  out  a  defect  -in  the 
argument  on  which  they  have  been  sustained.     The  basis  of  it  is  the 
admitted  right  which  every  debtor  in  failing  circumstances  has,  to 
prefer  one  creditor  to  another :  for  as  an  assignment  on  valuable  con- 
sideration and  for  a  lawful  purpose  as  payment  of  debts  is,  necessarily 
passes  the  property  out  of  the  debtor,  the  consequence  indicated  as 
apparently  objectionable,  is  unavoidable  though  there  be  even  an  ex- 
press reservation  of  a  trust  for  the  debtor  in  the  unconsuraed  surplus, 
which  is  no  more  than  the  law  would  imply  without  it,  such  surplus 
being  liable  in  his  hands  as  if  it  had  never  passed  from  him.     Tiie  diffi- 
culty is  to  understand  how  he  may  lawfully  manage  his  right  to  give  a 
preference  in  such  a  wa}-  as  to  secure  an  advantage  to  himself  in  the 
release  of  his  person  and  future  earnings.    And  the  solution  of  it  is 
found  in  the  arbitrary  control  over  the  order  of  pa^'ment  allowed  him 
by  the  common  law,  and  not  restrained  by  the  13  Elizabeth ;  which, 
suffering  him  to  postpone  anj'  creditor  to  the  rest,  makes  participation 
of  the  fund  before  those  he  may  choose  to  prefer  are  served,  not  so 
much  matter  of  right  as  of  favor.     To  let  a  creditor  in  among  the 
first,  therefore,  though  on  condition  that  he  release  the  unpaid  residue 
of  his  d^bt,  may  be  to  do  him  a  favor  instead  of  a  wrong,  which  may 
consequently  be  extended  to  him  on  terms,  or  not  at  all.     Having  an 
unquestionable  power  of  preference  of  which  he  is  the  absolute  master, 
it  follows  that  he  may  set  his  price  on  it  provided  it  be  not  a  reserva- 
tion of  part  of  the  effects  for  himself,  or  anything  that  would  carry  his 
power  beyond  mere  preference.     Such  is  the  unavoidable,  if  not  the 
just,  effect  of  suffering  a  debtor  to  distribute  the  wreck  of  his  fortune 
among  his  creditors  according  to  his  pleasure ;  and  it  is  the  repug- 
nance of  the  mind  to  inequality  of  satisfaction  which  has  induced  legis- 
lators to  extirpate  the  root  of  it  in  bankruptcy  and  insolvency,  by 
substituting  for  it  a  process  of  distribution  paramount  to  the  will  of 
the  debtor.     To  expunge  the  principle  of  preference  fVom  a  bankrupt 
law  made  by  the  debtor  for  himself,  so  long  as  he  is  permitted  to  legis- 
late for  himself,  would  require  the  force  of  a  Statute :  and  I  am  unable 
to  say  that  the  decisions  which  sustained  these  assignments  originalh', 
though  coupled  with  a  stipulation  for  prospective  exemption,  were  un- 
founded in  the  principles  of  the  common  law ;  certainlj-  it  is  now  too 
late  to  question  their  authoritj'.    The  legality  of  such  a  stipulation 
seems  not  to  have  been  contested  in  Burd  v.  Smith,  4  Dallas,  76. 
Indeed  the  reasons  of  the  judges  are  so  indistinctly  set  forth  in  that 
case,  and  the  discrepance  of  their  views  is  so  remarkable,  as  to  render 
it  of  little  value  as  a  precedent  for  anything.     From  JLippincott  v. 
Barher,  2  Binney,  174,  in  which  the  point  was  expressly  ruled,  to  the 
present  time,  the  occurrence  in  practice  of  a  countless  number  of  such 
assignments  —  many  of  them  recognized  by  judicial  decision  —  and  the 
immense  amount  of  property  held  by  the  title,  would  make  it  dangerous 
even  to  pause  as  to  the  validity  of  it. 
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But  the  principle  of  preference  on  terms  of  compromise,  is  not  to  be 
indulged  so  far  as  to  legalize  the  reservation  of  a  portion  of  the  effects 
for  the  debtor.  In  M'Allister  v.  Marshall,  6  Binne^',  338,  it  was  held 
that  an  assignment  of  all  the  eflfects  upon  a  stipulation  to  re-convej-  a 
part  for  the  benefit  of  the  debtor's  family,  is  void  for  the  part  to  be 
re-conveyed.  It  was  not  necessary  to  pronounce  it  void  for  the  whole, 
as  no  more  than  the  part  re-conveyed  was  in  contest ;  but  nothing  is 
clearer  than  that  a  contract  fraudulent  in  part  by  the  provisions  of  a 
Statute,  whatever  be  the  abstract  effect  of  fraud  in  other  cases,  is  void 
in  the  whole.  The  principle  has  since  been  applied  in  Hyslop  v.  Clark, 
14  Johns.  465,  to  the  very  case  of  an  assignment  in  trust  for  pay- 
ment of  debts.  Under  the  13  Elizabeth,  then,  what  is  the  difference 
between  a  conveyance  of  the  whole  on  terms  of  returning  a  part,  and 
a  conveyance  of  a  part  in  the  first  instance  ?  Certainly  but  a  difference 
of  form,  and  not  a  difference  in  principle  or  effect.  In  either  form  the 
transaction  would  give  the  debtor  the  same  advantage  at  the  expense 
of  the  creditors.  A  debtor,  for  example,  who  has  enough  to  pay 
seventy-five  per  cent,  all  round,  assigns  two-thirds  of  his  effects,  or 
to  the  value  of  fifty  per  cent,  of  his  debts,  in  trust  to  pay  those  who 
shall  release  by  a  day  certain  ;  and  retains  to  the  value  of  twentj'-five 
per  cent.  With  the  alternative  of  choosing  between  these  two  funds 
put  before  him,  what  would  a  creditor  probably  do?  If  two-thirds  in 
value,  and  no  more,  should  happen  to  prefer  the  trust  fund,  they  would 
get  seventj^-five  per  cent. ;  their  just  proportion  of  the  whole  effects ; 
while  the  others  would  get  as  much  from  the  portion  in  the  hands  of 
the  debtor ;  and  in  that  conjuncture  any  particular  choice  would  be  in- 
different to  him.  But  if  less  than  two-thirds  should  accept  the  terms 
proffered  in  the  assignment,  the}'  would  get  more  than  their  just  pro- 
portion, and  those  who  rejected  them  would  get  less.  If,  however, 
all  should  accept,  then  all  would  get  at  the  least  fifty  per  cent.,  while  if 
all  should  reject,  they  would  get  but  half  as  much.  The  probability 
therefore  is  that  a  great  majority  —  perhaps  all  —  would  elect  the  trust 
fund  ;  and  that  would  leave  a  surplus  to  the  debtor.  Now  it  must  be 
obvious  that  an  exercise  of  the  right  of  preference,  which  might  pro- 
duce that  result,  cannot  be  a  legitimate  one.  The  creditors  are  entitled 
to  the  benefit  of  the  whole  estate,  of  which  they  are  not  to  be  deprived 
by  an  arrangement  which  would  impose  on  them  the  necessity  of  resort- 
ing to  a  part  of  it  in  exclusion  of  the  rest.  The  very  imposition  of 
a  choice  which  might  prove  unfortunate,  would  be  an  exposure  of  them 
to  a  peril  which  thej'  are  not  bound  to  encounter.  An  assignment, 
tlierefore,  that  would  present  but  a  part  of  the  effects  to  the  creditors 
and  lefuse  the  rest,  is  necessarily  fraudulent,  inasmuch  as  it  might  be 
a  means  to  extort  an  unfair  advantage.  But  why,  it  may  be  demanded, 
shall  not  the  debtor  be  suffered  to  stipulate  for  a  part  of  the  property 
as  well  as  for  the  exemption  of  his  person  and  future  acquirements  ? 
The  answer  is  that  the  Statute,  by  which  alone  any  stipulated  exemp- 
tion is  prohibited,  looks  but  to  property  which  may  be  the  subject  of 
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present  assignment.  It  protects  the  creditor's  recourse  to  the  propertj' 
conveyed  by  avoiding  all  conveyances  that  would  "  delay,  hinder,  and 
defraud  "  him  of  it,  without,  however,  protecting  his  recourse  to  any- 
thing else,  because  the  assignment  cannot  operate  on  anything  else. 

Now  an  assignment  of  partnership  effects  is  a  partial  one  wherever 
the  debtor  has  separate  propert3'.  The  terms  of  the  present,  embrace 
"  all  manner  of  machinery,  stock,  goods,  chattels,  debts,  accounts, 
claims,  and  all  other  things  whatsoever  of  the  said  William  P.  Jenks 
and  Company,  as  well  real  as  personal,  and  of  what  nature,  kind  or 
quality  soever,"  which  evidently  has  respect  but  to  the  joint  effects. 
And  this  assignment  of  the  partnership  eflfects  is  on  condition  that  the 
creditor  execute  by  a  day  certain,  "  a  full  and  suflSicient  release  of  and 
from  his  claim,  to  the  said  William  P.  Jenks  and  William  Maris,  indi- 
vidually, and  as  co-partners."  Such. a  release  would  unquestionably 
exonerate  their  separate  estates ;  and  the  validity  of  the  assignment 
therefore  depends  on  a  single  question  of  fact.  It  amply  appears  in 
the  proofs  reported  by  the  commissioner,  that  both  partners  had  sepa- 
rate property  —  the  one  to  the  value  of  several  hundred  dollars,  and 
the  other  to  the  value  of  several  thousand.  The  assignment  was  there- 
fore fraudulent  and  void ;  and  the  proceeds  of  the  property  were  prop- 
erly awarded  to  the  execution  cr^itors. 

Decree  in  each  case  affirmed. 


BARNEY  V.  GRIFFIN. 

Court  of  Appeals  of  New  York.     1849. 

[Reported  2  Cumt.  365.] 

Bronson,  J.-"  This  was  an  assignment  by  an  insolvent  debtor  of  all 
his  property,  in  trust  to  pay  certain  specified  creditors,  and  then,  with- 
out making  any  provision  for  other  creditors,  in  trust  to  re-convey  the 
residue  of  the  property  to  the  debtor.  We  need  go  no  further  to  see 
that  this  was  a  fraud  upon  the  plaintiff,  and  the  other  creditors  who 
were  not  provided  for  by  the  deed.  The  property  was  placed  beyond 
the  reach  of  their  judgments  and  executions,  in  the  hands  of  men  who 
were  not  accountable  .to  them,  and  upon  a  trust  which  was  in  part  for 
the  benefit  of  the  debtor.  The  courts  have  very  reluctantly  upheld 
general  assignments  hy  an  insolvent  debtor,  which  give  a  preference 
among  creditors  {Boardman  v.  HaUiday,  10  Paige,  229,  230),  and 
they  can  only  be  supported  when  they  make  a  full  and  unconditional 
surrender  of  the  property  to  the  payment  of  debts.  The  debtor  can 
neither  make  terms  nor  reserve  anything  to  himself,  until  after  all  the 
creditors  have  been  satisfied.  This  question  was  considered  upon 
1  The  opinion  only  is  here  giren._ 
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authoritj'  in  Goodrich  v.  Downs,  6  Hill,  238,  and  we  think  the  case 
was  properl3'  decided. 

The  deed  was  void  upon  its  face ;  and  it  cannot  be  made  good  by 
showing  that  there  will  be  no  surplus  for  the  debtor  after  paying  the 
preferred  creditors.  The  parties  contemplated  a  surplus,  and  provided 
for  it ;  and  they  are  not  now  at  liberty  to  say  that  this  was  a  mere 
form  which  meant  nothing.  And  although  it  should  ultimately  turn 
out  that  there  is  no  surplus,  still  the  illegal  purpose  which  destroys  the 
deed  is  plainly  written  on  the  face  of  the  instrument,  and  there  is  no 
way  of  getting  rid  of  It.  The  cases  already  cited  of  Goodrich  v. 
Downs  and  Boardman  v.  Halliday  are  in  point  upon  this  question. 

It  is  also  an  unanswerable  objection  to  the  deed,  that  the  assignees 
are  authorized  to  sell  the  propertj'  on  credit.  An  insolvent  debtor 
cannot,  under  color  of  providing  for  creditors,  place  his  property  be- 
yond their  reach,  in  the  hands  of  trustees  of  his  own  selection,  and 
take  away  the  right  of  the  creditors  to  have  the  property  converted 
into  money  for  their  beneflt  without  delay.  They  have  the  right  to 
determine  for  themselves  whether  the  property  shall  be  sold  on'credit; 
and  a  convej'ance  which  takes  away  that  right  and  places  it  in  the 
hands  of  the  debtor,  or  in  trustees  of  his  own  selection,  comes  within 
the  \evy  words  of  the  Statute  ;  it  is  a  conveyance  to  hinder  and  delay 
creditors  and  cannot  stand.  This  question  was  considered  by  the 
Chancellor  in  Meacham  v.  Sternes,  9  Paige,  405,  406,  and  his  views 
fully  accord  with  my  own.^ 

There  is  a  third  objection  to  the  deed.  The  property  is  not  only 
charged  with  the  payment  of  "  all  costs,  charges,  disbursements  and 
expenses"  in  executing  the  trust,  but  the  trustees  are  also  to  have  "  a 
commission  of  six  per  cent,  on  the  gross  amount  of  the  monej's  re- 
ceived and  paid  by  them."  If  the  debtor  can  provide  for  anything 
more  than  the  necessary  expenses  of  executing  the  trust,  I  think  he 
cannot  go  be_yond  the  commissions  allowed  by  law  to  executors,  admin- 
istrators and  guardians  for  similar  services  (see  Meacham  v.  Sternes, 
9  Paige,  398),  which,  considering  the  magnitude  of  the  estate,  is  much 
less  than  the  trustees  are  to  receive.  (2  R.  S.  93,  §  58 ;  p.  153,  §  22.) 
It  may  be  very  true,  as  the  answer  alleges,  that  the  commissions  allowed 
by  the  deed  are  "  no  more  than  a  just,  fair  and  proper  compensation  " 
to  three  men  "  all  actively  engaged  in  professional  pursuits."  But  un- 
less something  was  to  be  done  besides  winding  up  the  estate,  without 
delay,  for  the  benefit  of  creditors,  it  was  not  necessary  to  have  three 
trustees ;  and  a  competent  agent  might  have  been  found  who  would  not 
•have  required  a  very  large  commission  on  account  of  the  value  of  his  time 
for  professional  pursuits.  If  an  insolvent  debtor  should  be  allowed  to 
give  a  large  reward  to  the  friends  whom  he  selects  and  puts  in  the 
place  of  the  process  and  oflBcers  of  justice,  it  would  not  only  divert  a 
portion  of  the  property  from  those  who  ought  to  have  it,  but  it  might 

1  So  held  in  Nicholson  v.  LeavUt,  6  N.  Y.  510  (1852).  But  such  a  provision  is  in 
many  States  held  good.    See  Burrill,  Ass.  (5th  ed.)  §§  220,  221.  —  Ed. 
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induce  the  assignees  to  consult  the  interest  of  the  debtor  at  the  expense 
of  the  creditors. 

This  objection,  standing  alone,  may  not  go  beyond  the  excess  of 
commissions.  But  we  think  the  deed  wholly  void  on  the  other  grounds, 
which  have  been  mentioned. 

J^ecree  affirmed. 

D.  Lord,  Jun.^  for  appellants. 

Geo.  F.  Comstock,  for  respondent. 


COLLOMB  V.  CALDWELL. 
CoTJKT  OP  Appeals  of  New  York.     1857. 

[Beported  16  N.  Y.  484.J 

Appeal  from  the  Supreme  Court.  The  plaintiffs  having  had  an  exe- 
cution returned  unsatisfied,  upon  a  judgment  recovered  by  them  against 
one  George  Caldwell,  brought  their  action  in  the  nature  of  a  creditor's 
bill,  for  the  purpose,  among  other  things,  of  setting  aside  an  assign- 
ment, executed  by  George  Caldwell  and  his  partner  in  mercantile  busi- 
ness, of  all  their  stock  in  trade  and  other  personal  property,  and  of 
certain  real  estate  which  was  alleged  to  have  belonged  to  them,  not  aa 
partners  but  as  tenants  in  common.  The  assignment,  after  providing 
for  the  payment  of  all  debts  which  the  assignors  owed  as  partners, 
required  that  if  there  should  be  any  surplus  "  after  the  payment  of  all 
debts  aforesaid,  the  same  shall  be  returned  to  the  parties  of  the  first 
part."  The  cause  was  tried  before  Mr.  Justice  Cady,  without  a  jury. 
He  found,  as  matters  of  fact,  that  the  partnership  was  insolvent  at  the 
time  of  the  assignment,  and  that  all  the  property  assigned  was  insuf- 
ficient for  the  payment  of  the  partnership  creditors,  and  that  the  real 
estate  assigned  was  not  partnership  property.  He  held  the  assignment 
valid,  as  against  the  plaintiff,  and  judgment  was  rendered  accordingly, 
which,  upon  appeal,  was  afHrmed  by  the  Supreme  Court,  at  General 
Term  in  the  Fourth  District.    The  plaintiffs  appealed  to  this  court. 

William  D.  White,  for  the  appellants. 

John  H.  Reynolds,  for  the  respondents. 

CoMSTOCK,  J.  George  Caldwell  and  J.  W.  Caldwell,  being  insolvent, 
both  as  a  partnership  and  individually,  assigned  their  partnership  per- 
sonal estate,  together  with  certain  real  estate,  which  they  owned  as 
tenants  in  common,  to  the  defendants  Read  and  Mitchell,  in  trust  to 
pay  the  debts  of  the  firm  in  a  certain  order,  and  with  a  reservation  to 
themselves  of  the  surplus  if  there  should  be  any.  The  plaintiffs,  who 
were  creditors  of  George  Caldwell,  having  obtained  subsequent  judg- 
ments, insist  that  the  assignment  was  fraudulent  and  void  as  to  them, 
on  account  of  that  reservation. 

In  the  case  of  Goodrich  v.  Downs,  6  Hill,  438,  the  assignment  pro- 
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vided  that  if  any  surplus  remained  after  paying  the  debts  specified,  it 
should  be  returned  to  the  assignor ;  there  were  creditors  not  provided 
for  in  the  assignment.  The  assignment  was  held  void,  although  it 
appeared,  as  it  does  in  the  present  case,  that  the  property  embraced  in 
the  trust  was  not  suflBcient  to  pay  the  enumerated  creditors.  This 
decision,  so  far  as  it  may  be  understood  to  have  turned  upon  the 
Statute  (2  R.  S.  135,  §  1)  relating  to  conveyances,  &c.,  of  goods,  &c., 
"  in  trust  for  the  use  of  the  person  making  the  same,"  has  been  over- 
ruled by  this  court,  (Curtis  v.  Leavitt,  15  N.  Y.  9.)  But  in  overrul- 
ing the  decision  in  that  respect,  we  by  no  means  called  in  question  the 
doctrine  that  an  assignment  by  an  insolvent  is  void  for  actual  fraud,  if, 
Fhile  he  provides  for  only  a  part  of  his  creditors,  he  makes  the 
attempt,  in  the  instrument,  to  reserve  any  portion  of  the  fund  to  him- 
self. Such  an  attempt  has  been  regarded  as  establishing  what  is  some- 
times termed  "  fraud  in  law,"  but  more  accurately'  speaking  it  affords 
a  conclusive  presumption  of  an  actual  fraudulent  design  on  the  part  of 
the  assignor.  In  this  view  of  the  question,  Goodrich  v.  Downs  was 
well  enough  decided,  and  the  decision,  considered  as  depending  upon 
this  principle,  was  approved  in  Barney  v.  Oriffin,  2  Comst.  365.  In 
that  case,  a  large  real  estate  was  convej'ed  by  a  failing  or  insolvent 
debtor,  in  trust  to  pay  a  portion  of  his  creditors,  and  then  to  re-conve3- 
to  the  debtor  so  much  of  the  estate  as  should  remain  undisposed  of. 
The  bill  set  forth  the  conveyance,  and  charged  fraud,  which  the  answer 
explicitly  denied,  and  there  was  no  evidence  taken  in  th6  case.  It 
appeared  also  from  the  answer,  upon  which  no  issue  was  taken,  that 
there  would  be,  in  fact,  no  residue  of  the  estate  after  paying  -the 
specified  debts.  The  assignment  was  nevertheless  held  fraudulent  and 
void  upon  its  very  face.  It  was  observed  that  "the  parties  contem- 
plated a  surplus  and  provided  for  it,  and  they  are  not  now  at  liberty  to 
say  that  this  was  a  mere  form  which  meant  nothing."  Besides  this 
ground  of  decision,  some  others  were  mentioned  in  the  opinion  of 
Judge  Bronson,  but  it  is  well  known  that  this  is  the  point  on  which  the 
judgment  of  this  court  was  pronounced  against  the  assignment. 

It  seems  impossible  to  distinguish  between  the  cases  referred  to, 
especially'  that  of  Barney  v.  Griffin,  and  the  one  now  before  us.  The 
Caldwells,  being  insolvent,  assigned  the  estate,  which  they  owned  to- 
gether, to  pay  the  debts  which  they  jointly  owed,  but  one  of  them  also 
owed  debts  individually,  which  were  entitled  to  be  paid  out  of  the  resi- 
due of  his  share  in  the  fund  assigned.  Instead  of  making  provision  for 
paying  these  individual  debts,  the  whole  fund  was  tied  up  under  a 
trust,  and  after  the  particular  trusts  should  be  satisfied  tlie  residue  was 
reserved  to  the  assignors.  It  is  true,  this  reservation  might  not  vitiate 
the  assignment,  if  the  fund  to  which  it  attached  had  consisted  of  part- 
nership property  only.  The  rights  of  a  creditor  of  one  partner  are 
subject  to  an  equitable  adjustment  of  accounts  between  the  partners 
themselves,  and  therefore  it  may  not  be  fraudulent  to  provide,  in  an 
insolvent  partnership  assignment,  that  the  surplus  of  the  eflfects  shall 
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be  returned  to  the  firm  instead  of  being  directed  to  the  paj-ment  of  the 
private  debts  of  either  of  the  members.  But  the  real  estate  assigned 
by  the  Caldwells,  as  we  understand  the  case,  was  held  by  them  as  ten- 
ants in  common.  The  interest  of  each  was  therefore  his  individual 
property,  as  much  so  as  his  separate  estate.  Thus  they  had  no  right 
to  convey  in  trust  with  a  reservation  in  their  own  favor,  leaving  their 
individual  creditors  unprovided  for. 

So  much  of  the  judgment  of  the  Supreme  Court  as  sustains  or  de- 
pends upon  the  validity  of  their  assignment  must  be  reversed,  and  a 
new  trial  granted. 

All  the  judges,  except  Shankland,  J.,  concurring. 

Judgment  reversed  and  new  trial  ordered. 


McFARLAND  v.  BIRDSALL. 

Supreme  Court  of  Indiana.     1860. 

[Eeported  lilnd.  126.] 

Appeal  from  the  Fayette  Circuit  Court. 

Davison,  J.  The  appellants,  who  were  the  plaintiffs,  brought  an 
action  against  Birdsall  and  Thatcher  upon  a  promissory  note  for  the 
payinent  of  1,243  dollars.  The  note  bears  date  March  29,  1856,  and 
was  payable  to  the  plaintiffs  at  six  months. 

At  the  commencement  of  the  suit,  one  Naham  H.  Burk,  as  agent  of 
the  plaintiffs,  and  on  their  behalf,  filed  an  affidavit  alleging  that  upon 
said  note  there  is  indorsed  two  credits,  viz.,  April  6,  1857,  500  dollars ; 
June  1,  1857,  500  dollars;  leaving  a  balance  due  thereon  of  301  dol- 
lars, 86  cents ;  and  that  the  defendants,  Birdsall  and  Thatcher,  have 
sold  and  conveyed  their  property  subject  to  execution,  with  the 
fraudulent  intent  to  cheat,  hinder,  and  delay  their  creditors. 

Upon  this  affidavit,  the  plaintiffs  having  executed  a  written  under- 
taking, as  required  bj'  the  Statute,  an  order  of  attachment  was  dul^- 
issued  against  the  defendants.  And  further,  the  proper  affidavit  hav- 
ing been  made,  a  summons  was  duly  issued  against  Benjamin  F. 
Miller  and  others  (naming  them),  as  garnishees. 

Defendants  answered  the  complaint,  1.  By  a  general  denial;  2.  Pa}-- 
ment ;  and  in  defence  of  the  attachment,  they  denj*  that  defendants 
have  sold  or  couA'eyed  their  property  subject  to  execution,  with  the 
fraudulent  intent  to  cheat,  hinder,  or  delay  their  creditors,  and  aver 
that  whatever  disposition  has  been  made  of  their  property,  was  for  the 
benefit,  and  to  promote  the  interest,  of  said  creditors.  This  defence  is 
verified  by  oath. 

To  the  second  paragraph,  the  plaintiffs  replied  in  denial ;  and  to  the 
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answer  in  defence  of  the  attachment,  they  filed  a  demurrer,  which  was 
overruled ;  but  the  court,  upon  the  plaintiffs'  motion,  struck  out  that 
branch  of  the  answer  which  begins  with  the  words,  "  and  aver,"  and 
ends  with  "  said  creditors." 

The  garnishees  answered,  in  effect,  that  the  several  demands  against 
them,  and  in  favor  of  the  defendants,  had  been,  before  the  commence- 
ment of  this  suit,  assigned  bj-  the  defendants  to  one  Benjamin  P. 
Miller,  and  that  bj^  virtue  of  that  assignment,  thej',  the  garnishees,  are 
indebted  to  said  Miller,  and  not  to  the  defendants. 

The  issues  were  submitted  to  the  court,  who  found  for  the  plaintiffs 
303  dollars,  the  balance  of  the  note  sued  on ;  and  further,  the  court 
found  for  the  defendants  and  garnishees  in  the  attachment,  and,  having 
refused  a  new  trial,  rendered  judgment  upon  the  finding,  &c. 

The  first  question  to  settle  relates  to  the  action  of  the  court  in  over- 
ruling the  demurrer  to  the  answer.  There  was  no  error  in  this  ruling. 
The  pleading  to  which  the  demurrer  applied  was,  in  effect,  nothing 
more  than  a  general  traverse  of  the  fraud  charged  in  the  afI^da^■it, 
which  led  to  an  issue  of  fact,  the  affirmative  of  which  the  plaintiff's  were 
bound  to  prove. 

Upon  the  trial,  the  plaintiffs,  in  support  of  the  averment  that  defend- 
ants had  sold  and  conve_yed  their  property  with  a  fraudulent  intent, 
&c.,  gave  in  evidence  a  deed  of  trust  executed  by  defendants  to  said 
Miller.  By  this  deed,  thej'  sold,  assigned,  and  conveyed  to  Miller  ihe 
entire  stock  of  goods  held  and  owned  by  them  as  partners,  &c.  ;  also 
all  the  notes,  books,  and  book  accounts  appertaining  to  their  store ; 
and  also  certain  real  estate  in  Fayette  Countj-  (describing  it),  the  sep- 
arate property  of  Birdsall,  one  of  the  partners  ;  to  have  and  to  hold  to 
said  Miller,  in  trust,  to  be  disposed  of  as  he  may  deem  most  expedient, 
to  pay  and  satisfy,  as  far  as  it  may,  the  following  notes  due  and  owing 
bj-  them :  Here  the  deed  sets  forth  and  severally  describes  various 
notes,  amounting,  in  the  aggregate,  to  4,764  dollars,  and  then  pro- 
ceeds :  These  notes,  having  been  given  for  borrowed  monej',  are  hereby 
made  preference  claims,  and  the  assignee  is  required  to  pay  them,  pro 
rata,  and  if  the  property  so  assigned  be  sufficient  to  pay  them,  and 
leaves  a  surplus,  then  such  surplus  is  to  be  applied  in  payment  of  the 
following  notes,  which  the  deed  also  sets  forth  and  severally  describes, 
and  which  amount,  in  the  whole,  to  4,306  dollars.  Appended  to  the 
deed,  there  is  a  schedule  of  the  notes  and  accounts  assigned  to  the 
trustee,  amounting  to  8,136  dollars.  The  deed  stipulates  "that  anj' 
surplus  remaining  after  the  pa3:ment  of  the  last-mentioned  class  of 
notes,  is  to  be  returned  to  the  assignors ; "  and  also  contains  this 
provision:  "It  is  understood  that,  in  case  anj' creditor  or  creditors 
above  named  decline  taking  under  this  assignment,  and  wait  the  clos- 
ing of  the  same  for  any  balance  that  may  be  coming  after  the  fund 
is  exhausted,  such  creditor  or  creditors  shall  be  excluded  entirel}'  from 
the  benefits  thereof,  and  all  to  be  then  applied  to  the  other  creditors 
abiding  the  aseignment,"  &c. 

VOL,  VI.—  19 
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The  appellants  contend  that  the  stipulations  just  recited  render  the 
trust  deed  fraudulent  in  law,  and  this  position,  it  is  said,  involves  the 
main  inquiry  in  the  case. 

Burrill,  in  his  treatise  on  Assignments,  saj's:  "A  reservation  of  the 
surplus  to  the  assignor,  where  it  is  made  to  depend  upon  certain  con- 
ditions to  be  complied  with  by  the  creditors,  and  particularly  upon  the 
condition  of  releasing  the  debtor,  will  avoid  the  deed."  Bur.  on 
Assign.,  181.  This  rule,  so  far  as  it  relates  to  the  release  of  the 
debtor,  has  been  recognized  by  this  court.  Henderson  v.  JBliss,  8  Ind. 
R.  101. 

In  this  case,  however,  there  is  no  condition  requiring  a  release.  The 
creditor,  it  is  true,  is  excluded  from  the  benefit  of  the  fund  unless  he 
abides  the  assignment,  and  waits  the  closing  of  it,  for  any  balance  that 
maj-  be  due  him  after  the  fund  is  exhausted;  and  the  fund,  in  case  he 
fails  to  recognize  the  assignment,  is  to  be  all  applied  to  the  other  cred- 
itors. This  condition,  it  seems  to  us,  ought  not  to  be  allowed  to 
render  the  deed  fraudulent  per  se.  It  does  not  coerce  the  creditor  into 
a  relinquishment  of  his  demand,  nor  does  it  reserve  to  the  debtor  the 
share  to  which  the  creditor  would  have  been  entitled  had  he  become  a 
party  to  the  assignment. 

Thus,  it  has  been  decided  that  a  clause  in  an  assignment  authorizing 
the  payment  to  the  assignor  of  the  surplus  that  might  remain  after  the 
satisfaction  of  the  debts  of  such  creditors  as  should  become  parties  to 
it,  does  not  invalidate  the  assignment,  as  creditors  not  parties  can  pur- 
sue their  remedies  against  the  debtor,  following  the  surplus  either  in  his 
hands  or  those  of  the  trustee.  ConHing  v.  Carson,  11  111.  R.  503; 
Livingston  v.  Bell,  3  Watts,  198  ;  The  Mechanics'  Bank  v.  Ghrman, 
8  W.  &  S.  304  ;  Shipwith  v.  Cunningham,  8  Leigh,  271 ;  Phippen  v. 
Durham,  8  Grattan,  457  ;  Halsey  v.  Whitney,  8  Mason^  206  ;  Brown 
v.  Lyon,  17  Ala.  R.  659;  Bana  v.  The  Bank,  5  W.  &  S.  223; 
Bergin  v.  Bergin,  1  Ired.  453 ;  Beck  v.  Burdick,  1  Paige,  305. 

Upon  the  questions  under  discussion,  the  authorities  are  not  uniform  ; 
but  the  weight  of  them  evidently  sustains  the  position  that,  in  the  ab- 
sence of  the  requirement  of  a  release  from  the  creditor,  the  mere  hj'po- 
thetical  reservation  of  the  surplus  to  the  debtor,  will  not  vitiate  the 
assignment.  Indeed,  there  are  decisions  to  the  eflfect  that  such  a  reser- 
vation is  in  no  case  fraudulent  per  se,  but  only  a  circumstance  from 
which  a  jury  may  infer  the  intention  of  the  parties.  JEstwick  v. 
Cailand,  5  T.  R.  420 ;    Bergin  v.  Bergin,  supra. 

The  evidence  shows  that  some  three  or  four  of  the  defendants'  cred- 
itors, whose  claims  in  the  whole  amount  to  150  dollars,  are  not  named 
in  the  deed ;  and  this,  it  is  said,  renders  the  assignment  void ;  but 
these  creditors  are  not  complaining,  and,  moreover,  it  was  sufficiently 
proved  that  their  claims  were  omitted  through  mistake. 

We  are  of  opinion  that  the  trust  deed  was  not  fraudulent  in  law ; 
and  whether  it  was  so  in  fact,  was  a  question  for  the  court  sitting  as  a 
jury. 
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Benjamin  P.  Miller,  the  assignee,  being  on  the  stand  as  a  witness, 
the  defendants,  on  his  cross-examination,  propounded  to  him  this 
question:  "State  whether,  so  far  as  you  have  any  knowledge,  infor- 
mation, or  belief,  the  foregoing  assignment  was  bona  fide  or  fraudu- 
lent ;  and  if  fraudulent,  what  facts  are  within  your  knowledge  to 
show  it?" 

Plaintiffs  objected  to  the  interrogatory  thus  propounded,  on  the 
ground  that  an  answer  to  it  would  tend  to  contradict  the  deed ;  but 
their  objection  was  overruled,  and  they  excepted. 

This  exception  is  not  well  taken.  As  we  have  seen,  the  deed  was 
legal  upon  its  face,  and  evidence  tending  to  show  that,  in  point  of  fact, 
it  n-as  an  honest  transaction,  instead  of  contradicting  it,  would  be 
consistent  with  its  legal  effect.  Similar  objections  were  made  to 
like  questions  propounded  to  other  witnesses,  which  were  correctly 
overruled. 

All  the  evidence  given  in  the  cause  is  in  the  record.  We  have  ex- 
amined it  carefully,  and,  in  our  opinion,  it  furnishes  no  sufficient  proof 
of  the  fraudulent  intent  charged  in  the  affidavit. 

Per  Curiam.     The  judgment  is  affirmed  with  costs. 

B.  F.  Claypool,  for  the  appellants. 

iS.  W.  Parker  and  J.  C.  Mcintosh,  for  the  appellees. 


TIBBALS   V.   JACOBS. 

Supreme  Court  of  Errors  or  Connecticut.     1863. 

[Reported  31  Conn.  428.] 

Ejectment  ;  tried  to  the  jury  in  the  Superior  Court  on  the  general 
issue,  before  Park,  J. 

The  demanded  premises,  previous  to  the  4th  day  of  Ma}',  1857, 
belonged  to  Joel  Jacobs,  one  of  the  defendants,  who  on  that  day  con- 
veyed them  by  quit-claim  deed  to  the  other  defendants,  who  were  his 
children.  The  plaintiffs  had  since  levied  an  execution  on  the  premises 
and  had  them  set  off  to  them  in  satisfaction  of  it.  On  the  trial  the 
plaintiffs  offered  evidence  to  prove  that  Joel  Jacobs  conveyed  the 
premises  to  his  children  for  the  purpose  of  avoiding  the  support  of  his 
wife,  who  was  then  living  with  him  (they  being  the  children  of  a  former 
wife),  that  the  children  (except  two  who  were  absent)  participated  with 
him  in  the  design,  and  that  on  the  22d  of  May,  1857,  he  removed  all 
his  furniture  from  his  house  and  deserted  his  wife,  making  no  provision 
for  her  support,  and  that  she  was  from  that  time  till  her  death  sup- 
ported by  the  plaintiffs,  who  were  her  children  by  a  former  husband ; 
their  expenditures  in  her  support  constituting  the  claim  on  which  the 
judgment  was  recovered  which  was  afterwards  levied  on  the  demanded 
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premises.  The  plaintiffs  offered  further  evidence  to  prove,  and  the  fact 
was  not  denied,  that  the  deed  was  executed  without  the  Ijnowledge  or 
assent  of  John  Jacobs  and  Eleanor  L.  Hills,  two  of  the  grantees  under 
it,  and  who  were  also  defendants  ;  that  the  said  John  Jacobs  was  then 
at  sea  and  knew  nothing  of  the  matter  until  his  return  some  time  after 
the  execution  and  delivery  of  the  deed,  when  he  was  informed  of  it  and 
accepted  the  deed  and  paid  his  proportion  of  the  consideration ;  and 
that  the  said  Eleanor  subsequently  ratified  the  contract  in  like  manner, 
and  paid  her  proportion  of  the  consideration  of  the  deed.  Upon  the 
evidence  in  relation  to  these  two  grantees,  the  plaintiffs  claimed  that  if 
the  jury  should  find  the  facts  as  claimed  bj-  them,  although  the  contract 
was  entered  into  in  good  faith,  still  the  deed,  as  against  the  plaintiffs 
as  creditors,  was  void  as  to  all  the  grantees,  and  .that  no  subsequent 
ratification  could  validate  it  as  against  the  plaintiffs  ;  but  the  court  did 
not  so  instruct  the  jur^'.  The  plaintiffs  further  claimed  upon  this  point, 
and  requested  the  court  to  charge  the  jur^-,  that  if  the}-  found  tlie  facts 
on  this  point  as  claimed  bj'  the  plaintiffs,  the  deed  was  void  as  against 
the  plaintiffs  as  to  so  much  of  the  propertj'  as  was  conveyed  b}'  it 
to  the  said  John  and  Eleanor ;  but  the  court  did  not  so  charge  the 

jury- 

The  plaintiffs  further  introduced  evidence  to  prove,  and  claimed  to 
have  proved,  that  at  the  time  of  the  execution  of  the  deed  there  was  a 
secret  agreement  between  Joel  Jacobs  the  grantor,  and  all  the  grantees, 
excepting  John  Jacobs  and  Eleanor  Hills,  that  the  grantees  should  pay 
the  sum  of  $280,  to  enable  the  grantor  to  pa}-  all  the  debts  he  then 
owed,  which  sum  was  paid  and  the  debts  satisfied,  and  that  the  grantor 
should  continue  in  possession  of  the  premises  and  have  the  use  thereof 
during  his  life,  for  the  support  of  himself  and  wife,  and  if  the  income 
should  not  prove  sufficient  for  their  support  that  the  grantees  should 
make  up  the  deficiency ;  and  that  in  a  portion  of  the  premises  the 
grantor  had  only  a  life  estate ;  and  requested  the  court  to  charge  the 
jury  that  if  thej-  found  the  facts  as  claimed  by  the  plaintiffs  upon  this 
point,  the  conveyance  was  void  as  a  matter  of  law,  as  against  the 
plaintiffs,  although  entered  into  in  good  faith.  The  court  did  not  so 
charge  the  jury,  but  left  the  question  to  them  as  a  question  of  fact, 
whether  from  all  the  evidence  in  the  <!ase  there  was  fraud  or  not.  The 
plaintiffs  further  requested  the  court  to  charge  that  if  they  should  find 
these  facts  as  claimed  by  them,  they  might  legally  infer  fraud,  although 
they  might  find  that  the  contract  was  in  fact  entered  into  in  good  faith. 
But  the  court  did  not  so  charge,  but  left  the  question  to  the  jury  as 
one  of  fact. 

The  plaintiffs  offered  evidence  to  prove  that  Joel  Jacobs,  the  grantor, 
at  the  time  of  the  commencement  of  the  present  action,  was  the  partv 
in  actual  possession  of  the  premises,  and  that  the  conveyance  was  only 
colorable  and  fraudulent,  and  offered  one  of  themselves  to  prove  a  dec- 
laration made  by  the  said  Joel  not  long  previous  to  the  execution  of 
the  deed,  that  he  would  dispose  of  all  his  property  in  such  a  manner 
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that  he  could  not  be  compelled  to  support  his  wife  ;  which  declaration 
was  not  made  in  the  presence  of  any  other  of  the  defendants,  nor  was 
it  claimed  that  it  ever  came  to  the  knowledge  of  any  one  of  them,  nor 
did  it  appear  nor  was  it  claimed  that  any  negotiations  at  the  time  had 
commenced  for  the  sale  of  the  land  to  the  grantees.  To  the  admission 
of  this  evidence  the  defendants  objected,  and  the  court  rejected  it. 

The  defendants  offered  evidence  to  prove  that  the  consideration  of 
the  deed  was  the  sum  of  $280  in  money,  and  the  future  support  of  the 
grantor  and  his  wife  during  their  lives  ;  that  the  grantees  went  into  pos- 
session of  the  premises  and  rented  the  same  and  applied  the  avails 
thereof  under  the  contract  towards  the  support  of  the  grantor  and  in 
part  payment  for  the  premises,  and  that  the  grantor  in  no  other  way 
derived  anj'  benefit  from  the  property  ;  and  that  the  consideration  paid 
by  the  grantees  was  full  and  adequate,  and  that  the  grantor  was  not 
indebted  at  the  time  to  any  creditors  except  those  whom  he  paid  from 
the  $280. 

The  jury  returned  a  verdict  for  the'  defendants,  and  the  plaintiflFs 
moved  for  a  new  trial  for  error  in  the  rulings  and  charge  of  the  court. 

Culver,  with  whom  was  Warner,  in  support  of  the  motion. 

Tyler  and  Phelps,  contra. 

HiNMAN,  C.  J.  We  have  no  difficulty  with  most  of  the  objections 
taken  bj'  the  plaintiffs'  counsel  to  the  rulings  of  the  Superior  Court. 
It  is  claimed,  in  the  first  place,  that  the  court  erred  in  not  charging  the 
jury  that  the  deed  of  Joel  Jacobs  to  Charles  Jacobs  and  others,  so  far 
as  it  purported  to  convey  an  interest  in  the  premises  to  John  Jacobs 
and  to  Eleanor  Hills  at  a  time  when  they  had  no  knowledge  of  the  con- 
veyance, was  void,  notwithstanding  they  both  accepted  it,  and  the 
terms  upon  which  it  was  given,  as  soon  as  it  was  first  brought  to  their 
knowledge.  But  this  point  is  well  settled  the  other  way.  It  was  last 
before  this  court  in  the  case  of  Merrills  v.  Swift,  18  Conn.  257,  and  it 
is  there  held,  as  the  result  of  an  examination  of  the  authorities,  that 
neither  the  presence  of  the  grantee,  nor  his  previous  authoritj'  to  a 
third  person  to  receive  a  deed  on  his  behalf,  nor  even  his  subsequent 
express  assent  to  it,  is  necessarj-  to  make  the  delivery  of  a  deed  valid  ; 
but  where  the  deed  is  beneficial  to  him  his  assent  will  be  presumed, 
unless  indeed  it  appears  that  he  dissented.  There  was  therefore  no 
error  in  the  ruling  on  this  point. 

In  the  second  place,  it  is  insisted  that  the  court  should  have  charged 
the  jury  that  a  secret  understanding  and  agreement  between  the 
grantor  and  the  grantees,  that  the  grantor  should  retain  the  possession 
of  the  premises,  and  have  the  use  and  income  thereof  during  his  life, 
he  having  only  a  life  estate  in  a  portion  of  the  property,  rendered  the 
deed  void  as  matter  of  law.  This  claim  cannot  be  sustained.  The  rule 
of  law  in  respect  to  the  retention  of  personal  property  in  the  possession 
of  the  vendor  after  a  sale,  has  never  been  applied  to  real  estate.  And 
where  deeds  are  recorded,  as  with  us,  no  good  reason  can  be  given  for 
so  stringent  a  rnle.     Tlie  true  state  of  the  title  can  always  be  known 
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by  reference  to  the  town  records  by  all  who  will  taTse  the  trouble  to 
examine  them.  If  a  grantee  neglects  to  cause  his  deed  to  <be  recorded 
he  subjects  his  land  to  a  liability  to  attachment  for  the  debTs  of  his 
grantor,  a  consideration  which  is  sufficient  to  secure  the  recording  of 
the  deed.  Such  an  agreement,  with  other  circumstances,  may  be  evi- 
dence of  fraud,  but  to  apply  the  harsh  rule  in  respect  to  retention  of 
possession  by  a  vendor  of  personal  property  after  a  sale  to  real  estate, 
would  produce  very  great  inconvenience  with  little  corresponding  ben- 
efit. This  circumstance,  with  the  other  evidence  in  the  case,  was 
properly  left  to  the  consideration  of  the  jurj-,  and  there  was  no  error 
in  the  omission  to  charge  them  on  this  point  as  requested. 

Again,  it  was  claimed  that  the  court  should  charge  the  jury  that  they 
might  infer  fraud  from  the  contract  between  the  grantor  and  the 
grantees,  claimed  to  have  been  proved,  that  the  grantor  should  be  paid 
two  hundred  and  eighty  dollars  to  enable  him  to  pay  all  his  debts,  and 
that  he  should  remain  in  possession  of  the  propertj'  and  have  the  use  of 
it  for  his  support  and  the  support  of  his  wife,  and  if  the  income  should 
prove  insufficient  for  this  purpose,  the  grantees  should  make  up  the 
deficiency  ;  although  thej-  might  also  find  that  the  contract  was  in  fact 
entered  into  in  good  faith.  But  if  such  a  contract  was  lawful,  as  we 
think  it  was,  and  was  also  made  in  good  faith,  it  is  a  contradiction  in 
terms  to  saj'  that  fraud  maj-  be  inferred  from  it.  There  was  no  error 
therefore  in  the  omission  of  the  court  to  recognize  this  claim. 

There  was,  however,  a  question  of  evidence  in  the  case  which  we 
think  was  incorrectly  determined.  The  grantor,  Joel  Jacobs,  and  his 
grantees,  were  the  defendants  in  the  action.  The  grantor  was  also  in 
possession  under  the  grantees  by  virtue  probably  of  the  agreement 
made  at  the  time  the  deed  was  executed.  Now,  as  a  defendant  in  pos- 
session, it  was  for  his  interest  to  retain  his  possession,  and  therefore 
his  interest  was  to  defeat  the  plaintiffs  in  this  suit.  Besides,  if  judg- 
ment went  against  him  he  was  liable  for  costs.  "When  the  plaintiffs 
therefore  offered  to  prove  his  declarations  made  previous  to  the  execu- 
tion of  the  deed  under  which  he  claimed,  because  he  claimed  under  his 
own  grantees,  that  he  would  dispose  of  all  his  property  in  such  a  man- 
ner as  that  he  could  not  be  compelled  to  support  his  wife,  we  do  not  see 
whj'  the}-  were  not  admissible  against  him  at  least,  and  whether  against 
his  grantees  would  depend  upon  whether  there  was  evidence  that  they 
combined  with  him  for  such  a  purpose  or  not.  Against  him  they  were 
strong  evidence  of  just  such  a  contemplated  fraud  as  the  plaintiffs 
claimed.  And  they  could  have  been  admitted  as  against  him  and  ex- 
cluded as  against  the  others  if  there  was  no  evidence  to  connect  them 
with  him  in  the  unlawful  intention.  And  as  we  think  they  should  have 
been  so  admitted,  we  on  this  ground  advise  the  Superior  Court  to 
grant  a  new  trial. 

In  this  opinion  the  other  judges  concurred. 
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WINCHESTER  v.   CHARTER. 

Supreme  Judicial  Court  of  Massachusetts.    1866. 

[Reported  12  Allen,  606.] 

Writ  of  ektrt,  brought  by  the  assignee  in  insolvency  of  Daniel 
Charter,  against  him  and  his  wife,  to  recover  three  parcels  of  land 
in  Springfield. 

At  the  trial  in  the  Superior  Court,  before  Vbse,  J.,  it  appeared  that 
on  the  2d  of  August  1860  Daniel  Charter,  being  the  owner  of  the 
premises,  and  at  the  request  of  his  sons,  who  were  his  creditors,  exe- 
cuted and  delivered  a  deed  of  warranty  thereof  to  Henry  Kennedy  of 
Hartford,  without  pecuniary  consideration,  but  with  the  agreement 
that  Kennedy  should  convey  the  same  to  Mrs.  Charter,  to  her  sole  and 
separate  use.  This  deed  was  returned  to  Charter  to  be  placed  on 
record,  but,  Charter  being  informed  that  the  deed  was  not  valid  by 
reason  of  his  wife's  not  having  signed  it,  he  omitted  to  have  it  re- 
corded until  January  11th,  1861 ;  and  on  the  2oth  of  that  month  Ken- 
nedy executed  and  delivered  a  deed  of  the  same  premises  to  Mrs. 
Charter,  which  was  dulj-  recorded  three  days  afterwards. 

There  was  evidence  tending  to  show  that  Charter,  at  the  date  of  the 
deed,  owned  personal  property  worth  between  two  and  three  thousand 
dollars,  and  that  his  whole  indebtedness  (except  certain  sums  due  to 
his  sons,  which  have  never  been  paid,  or  proved  in  insolvencj-  against 
his  estate)  did  not  exceed  fifteen  hundred  dollars  ;  that  before  the  1st 
of  September  1860  he  procured  a  loan  of  fifteen  hundred  dollars,  on  a 
mortgage  of  the  demanded  premises,  with  which  he  paid  all  his  indebt- 
edness, except  the  sums  due  to  his  sons  ;  that  in  the  same  September 
he  incurred  another  debt  of  $200,  which  he  paid  prior  to  the  next  Jan- 
uarj- ;  that  prior  to  August  1860,  he  had  greatly  reduced  his  business  ; 
that  he  contracted  debts,  and  bought  and  sold  wood  and  wood  lots,  in 
the  prosecution  of  his  business,  to  a  greater  or  less  extent  from  August 
1st,  1860  until  he  went  into  insolvency  in  June  1863;  and  that  the 
earliest  debt  which  remained  unpaid  at  the  time  of  his  insolvency,  ex- 
cepting his  debts  to  his  sons,  was  contracted  in  October  1861. 

The  judge  gave  instructions  upon  the  effect  of  this  conveyance  upon 
the  rights  of  existing  creditors,  which  were  not  objected  to.  But  as  to 
future  creditors,  the  defendant  requested  the  judge  to  instruct  the  jurj' 
that  "  to  avoid  this  deed  there  must  have  been  not  onh-  an  intention  to 
secure  the  property  against  future  creditors,  but  there  must  have  been 
a  design,  then  existing  in  the  grantor's  mind,  to  make  creditors  with  a 
view  to  cheating  them,"  and  also,  "  that  the  intention  to  put  this  prop- 
erty beyond  the  control  of  future  creditors  would  not  invalidate  the 
deed,  unless  there  was  also  the  fraudulent  intention  to  obtain  credit  on 
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the  supposition  that  he  was  the  owner  of  this  property."  The  judge 
declined  to  give  these  instructions,  but  did  instruct  the  jury,  that  "  in 
order  to  recover  in  behalf  of  future  creditors,  the  jury  must  be  satisfied 
that  it  was  at  least  a  part  of  the  purpose  which  Charter  intended  and 
designed  to  accomplish  by  this  settlement  on  his  wife,  to  place  this 
property  where  future  creditors  could  not  reach  it  to  satisfy  their  debts, 
or,  in  other  words,  that  he  made  it  to  delay  and  defraud  those  creditors 
whose  debts  he  might  contract  subsequent  to  its  date  ;  that  it  was  not 
suflScient  that  it  was  the  effect  of  such  settlement  to  hinder  and  prevent 
subsequent  creditors  from  satisfying  their  debts  out  of  the  property  so 
conveyed  to  the  wife  ;  there  must  be  satisfactory  proof  that  he  designed 
and  intended  that  it  should  have  that  effect ;  that  it  might  aid  the  jury 
in  determining  whether  such  was  his  design  and  purpose,  by  inquiring 
whether,  at  the  time  of  the  conveyance  to  Mrs.  Charter,  he  contem- 
plated contracting  future  debts,  whether  he  was  engaged  in  any  busi- 
ness at  that  time,  in  which,  in  its  ordinary  prosecution,  he  might 
anticipate  the  probability  of  contracting  debts." 

The  jury  returned  a  verdict  for  the  demandant,  and  the  tenants 
alleged  exceptions. 

JV.  A.  Leonard,  for  the  tenants. 

J.  Wells  {A.  L.  Soule  with  him),  for  the  demandant. 

BiGELOw,  C.  J.  The  instructions  given  to  the  jurj'  at  the  trial  of 
this  case  seem  to  us  to  have  been  defective  by  reason  of  an  omission 
to  state  with  accuracy  and  precision  the  rule  of  law  applicable  to  the 
rights  of  creditors,  whose  debts  were  contracted  subsequent  to  a  volun- 
tary conveyance,  to  defeat  and  set  it  aside  as  being  fraudulent  and  void 
as  against  them. 

It  is  now  the  well-settled  rule  of  law  in  this  commonwealth  that  a 
convej'ance  of  property  made  only  on  a  meritorious  consideration,  as 
of  blood  and  affection,  is  not^er  se  fraudulent.  Whether  it  be  so  or 
not  is  a  question  of  fact,  to  be  determined  on  a  view  of  all  the  circum- 
stances attendant  upon  the  making  of  a  grant  or  convej-ance,  especially- 
on  the  condition  of  the  vendor  or  grantor  as  to  property  and  as  to  the 
amount  of  debts  which  were  due  and  owing  from  him  at  the  time  he 
undertook  to  dispose  of  his  estate,  or  a  portion  thereof,  by  gift,  or  with- 
out adequate  consideration.  Thacher  v.  Phinney,  7  Allen,  146,  150. 
Lerow  v.  Wilmarth,  9  Allen,  382,  386.  On  the  one  hand,  it  could  not 
be  properly  adjudged  that  a  voluntary-  conveyance  was  fraudulent  and 
void,  either  as  against  existing  or  subsequent  creditors,  if  it  was  proved 
to  have  been  made  by  a  person  substantially  free  from  debt,  and  pos- 
sessed of  a  large  amount  of  property,  who  had  no  purpose  to  hinder 
or  delay  the  creditors,  and  whose  sole  motive  was  to  transfer  the  prop- 
erty for  the  benefit  of  his  wife  or  children,  so  that  it  should  not  remain 
at  the  hazard  of  business  or  be  subjected  to  the  risk  of  improvidence. 
On  the  other  hand,  it  would  be  verj-  clear  that  a  voluntary  transfer  of 
property  by  a  person  deeply  indebted,  and  whose  propert3'  was  inade- 
quate or  barely  sufficient  for  the  payment  of  his  debts,  would  furnish 
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strong  presumptive  evidence  of  fraud ;  and,  if  unexplained,  would  be 
set  aside  as  void  against  creditors. 

Nor  would  this  presumption  of  fraud  be  confined  in  its  effect  to  pre- 
existing creditors.  It  would  be  equally  strong  as  to  those  whose  debts 
were  subsequently  contracted,  because  a  transfer  of  property  under 
such  circumstances  affords  a  reasonable  ground  of  presumption  that  the 
intent  with  which  it  was  made  was  to  put  beyond  the  reach  of  creditors, 
future  as  well  as  present,  the  fund  or  capital  to  which  they  had  a 
right  to  resort  for  the  payment  of  their  debts.  Whenever,  therefore, 
no  actual  fraud  or  express  intent  to  hinder  and  delay  creditors  is 
proved,  it  is  necessary  to  show  that  a  grantor  at  the  time  of  making 
a  voluntary  conveyance  was  indebted  beyond  his  probable  means  of 
payment  remaining  after  the  convej-ance,  in  order  to  lay  the  foundation 
for  the  inference  that  it  was  made  with  a  fraudulent  design.  It  was 
jn  this  sense  that  it  was  said  in  Thacher  v.  Phinney,  ubi  supra,  that 
in  order  to  avoid  a  voluntary  conveyance  as  to  subsequent  creditors,  it 
would  be  important  to  show  that  it  was  fraudulent  as  to  existing  cred- 
itors ;  otherwise,  in  the  absence  of  other  evidence  of  intent,  it  would 
be  difficult  to  establish  a  valid  ground  for  the  presumption  that  the 
transfer  was  made  with  a  view  to  hinder  and  delay  subsequent  credit- 
ors. But  it  by  no  means  follows  that  a  voluntary  conveyance  cannot 
be  set  aside  by  subsequent  creditors  unless  it  is  shown  to  have  been 
made  in  fraud  of  the  rights  of  pre-existing  creditors.  If  such  were  the 
rule  of  law,  it  would  put  beyond  the  reach  of  creditors,  whose  debts 
were  contracted  subsequent  to  a  voluntary  convej-ance,  property  which 
was  transferred  fraudulently  and  collusively,  with  an  express  intent  to 
deceive  and  defraud  them.  But  it  is  perfectly  well  settled  that  if  there 
be  any  design  of  fraud  or  collusion,  or  any  intent  to  deceive  third  per- 
sons, in  making  a  voluntary  conveyance,  although  the  grantor  be  not 
then  indebted,  the  transfer  will  be  voidable  by  subsequent  creditors. 
In  such  cases  the  conveyance  is  made  mala  fide,  and  cannot  be  upheld 
in  derogation  of  the  claims  of  creditors.  Meade  v.  Livingston,  3 
Johns.  Ch.  481.  Bennett  v.  Bedford  Bank,  11  Mass.  421.  Damon 
V.  Bryant,  2  Pick.  411.  Parkman  v.  Welch,  19  Pick.  231,  237. 
Story  on  Sales  (3d  ed.),  §  513,  and  cases  cited  in  note. 

It  seems  to  us  that  the  case  at  bar  was  of  a  nature  to  require  that 
these  familiar  and  well-settled  principles  should  be  fully  stated  and  ex- 
plained to  the  jury.  The  facts,  as  stated  in  the  exceptions,  disclose  a 
case  of  a  voluntary  conveyance  by  a  person  who  was  perfectly  solvent, 
and  who  subsequently  paid  in  full  all  the  debts  which  he  owed  at  the 
time  of  the  grant.  The  sole  motive  of  this  transfer  appears  to  have 
been  to  secure  the  property  for  the  benefit  of  the  wife  of  the  grantor. 
No  fact  is  stated  which  tends  to  show  that  it  was  made  with  any  intent 
to  hinder  and  delay  future  creditors.  If  such  was  the  real  aspect  of 
the  case  before  the  jury,  the  defendants  were  entitled  to  more  explicit 
instructions  than  were  given  at  the  trial.  It  was  not  sufficient,  to 
avoid  the  conveyance  in  question  as  to  subsequent  creditors,  to  show 
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that  it  was  made  voluntarily  and  with  an  intent  to  put  the  property  in 
the  hands  of  a  third  person,  so  that  it  would  be  for  the  use  and  benefit 
of  the  wife,  and  beyond  the  reach  of  creditors  to  whom  the  grantor 
might  at  some  future  day  become  indebted.  These  facts  of  themselves, 
unsupported  by  other  evidence,  would  not  warrant  a  jury  in  finding  a 
fraudulent  intent.  It  was  necessary  for  the  plaintiffs  to  go  further, 
and  to  ofier  evidence  from  which  it  could  be  fairly  inferred  that  the 
conveyance  was  made  with  an  intent  to  put  the  property,  so  that  it 
could  not  be  come  at  to  secure  debts  by  attachment  or  seizure,  which 
the  grantor  at  the  time  of  the  conveyance  intended  to  contract,  and 
which  he  did  not  intend  to  pay  or  had  reasonable  grounds  to  believe 
that  he  might  not  be  able  to  pay.  We  do  not  mean  to  say  that  the 
evidence  should  tend  to  show  that  the  grantor  intended  to  contract 
any  particular  debt  or  debts,  but  it  should  go  far  enough  to  satisfy 
the  jury  that  there  was  an  intent  on  the  part  of  the  grantor  to  contract 
debts,  and  a  design  to  avoid  payment  of  such  debts  bj-  the  conveyance 
of  his  property. 

As  the  instructions  are  stated  in  the  exceptions,  we  fear  that  they 
might  have  been  understood  by  the  jury  as  authorizing  them  to  find 
the  conveyance  to  be  fraudulent,  although  the  grantor,  when  he  made  it, 
had  no  intent  to  become  indebted  beyond  his  ability-  to  pay  ;  and  had 
good  reason  to  believe  himself  solvent,  and  did  not  design  to  hinder  and 
delay  creditors,  merely  because  he  made  a  conveyance  of  propertj-  for 
the  benefit  of  his  wife,  in  order  to  secure  it  against  the  risk  of  future 
insolvency  which  might  possibly  befall  him  in  the  course  of  his  future 
dealings.  The  jury  were  in  substance  told  that  if  the  effect  of  the 
conveyance  to  the  wife  was  to  hinder  and  delay  creditors  to  whom  the 
grantor  subsequently  became  indebted,  and  that  the  grantor  in  making 
it  contemplated  that  it  might  have  that  effect,  it  would  be  fraudulent 
and  void.  The  difficulty  with  the  instruction  is,  that  it  leaves  out  of 
view  the  existence  of  a  fraudulent  intent.  No  voluntarj-  conveyance 
can  be  made  which  may  not  in  certain  contingencies  tend  to  put  prop- 
erty beyond  the  reach  of  creditors  of  the  grantor,  and  the  happening 
of  such  contingencies  may  be  reasonably  supposed  to  be  within  the 
contemplation  of  every  person  who  does  not  intend  to  withdraw  him- 
self from  the  active  pursuits  of  life.  But  such  a  convej-ance  is  not  for 
that  reason  void  as  against  subsequent  creditors,  unless  it  is  also  shown 
to  have  been  made  with  a  design  to  defraud  them,  as  has  been  alreadj' 
fully  stated. 

Exceptions  sustained?- 

1  Cf.  Oarr  v.  Breese,  81  N.  Y.  584  (1880)  ;  Jones  v.  Clifton,  101  U.  S.  225,  227 
(1879);  Schreyer  v.  Scott,  134  U.  S.  405  (1890). 
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CASE  V.  PHELPS. 

Court  of  Appeals  of  New  York.     1868. 

[Reported  39  N.  Y.  164.] 

Appeal  from  an  order  of  the  Supreme  Court  in  General  Term,  in 
the  Sixth  District,  reversing  a  judgment  entered  upon  the  report  of  a 
referee,  and  ordering  a  new  trial. 

The  action  was  brought,  on  the  4th  of  October,  1860,  by  the  plaintiff, 
a  creditor  of  the  defendant  Elbridge  G.  Phelps,  by  judgment  recovered 
on  the  14th"0f  Jnne,  1860,  for  moneys  paid  as  his  surety  upon  notes 
dated  in  March  and  April,  1855,  and  given  by  Phelps  for  monej'  then 
borrowed.  The  object  of  the's-etiou  is  to  set  aside  certain  two  convey- 
ances claimed  by  the  plaintiff  to  be  fraudulent  and  void  as  to  creditors 
of  Phelps, — one  executed  by  Elbridge  G.  Phelps,.and  Mary  D.,  his 
wife,  to  Willard  Phelps,  dated  December  18,  1854,  recorded! 'Mat'ch  14, 
1860,  conveying  a  piece  of  land  with  a  hotel  thereon,  in  the  village  of 
Ithaca ;  the  other  executed  by  the  said  Willard  Phelps,  to  the  said 
Mary  D.  Phelps,  of  the  same  date,  and  recorded  June  11,  1855,  con- 
veying the  same  premises. 

The  answer  of  the  defendants  denied  all  fraud  ;  denied  that,  at  the 
date  of  the  conveyances,  Phelps  was  indebted  ;  averred  that  the  prem- 
ises were  conveyed  to  the  said  Mary,  through  the  said  Willard,  in  good 
faith,  subject  to  certain  two  mortgages  thereon,  without  any  intent 
to  defraud  creditors  or  other  persons,  for  the  bona  fide  purpose  of 
giving  up  the  premises  and  the  management  of  the  public  house  to  the 
said  Mary,  that  she  might,  in  conducting  the  business,  discharge  the 
incumbrances,  and  support  herself  and  famih-,  the  said  Elbridge  pro- 
posing to  travel  abroad  and  engage  in  the  business  of  a  public  exhibi- 
tion ;  that  the  said  Elbridge  has  since  that  time  been  principally  abroad, 
and  the  said  Mary  has  managed  the  said  public  house  in  her  own  name, 
and  therein,  by  her  care  and  attention,  has  supported  herself  and  chil- 
dren, and  paid  off  one,  and  a  portion  of  the  other,  mortgage  ;  that  the 
plaintiff  had  no  claim  against  the  said  Elbridge,  when  the  conveyances 
were  made,  and  cannot  question  them  ;  that  the  delaj'  in  recording  the 
deeds  was  caused  by  mere  inattention,  and  not  b}'  any  fraudulent  de- 
sign or  purpose,  and  the  plaintiff  was  in  no  wise  defrauded  or  misled 
thereby  into  signing  the  notes ;  that  the  said  Marj-  is  the  sole  owner 
of  the  premises,  and  they  are  not  subject  to  any  lien  in  favor  of  the 
plaintiff. 

The  referee  reported  in  favor  of  the  plaintiff,  and  found  as  facts : 

The  signing  of  the  notes  by  the  plaintiff  as  security  for  the  defend- 
ant Elbridge,  their  payment  by  him,  and  judgment  therefor,  and  exe- 
cution returned  unsatisfied ;  the  ownership  of  the  premises  by  such 
defendant,  in  1849,  and  the  occupation  thereof  as  a  hotel,  by  such  de- 
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fendant  and  his  wife,  with  no  apparent  change  of  ownership,  down  to 
the  commencement  of  this  action,  except  the  recording  of  the  deed 
from  Willard  Phelps,  June  11,  1855. 

That  the  deeds  in  question  were  executed  in  the  city  of  New  York, 
on  the  dates  above  mentioned,  and  were  recorded  as  ah-eadj-  stated ; 
each  of  them  expressing  a  consideration  of  $4,800. 

That  the  convej-ances  were  voluntary',  and  without  any  real  con- 
sideration, but  without  any  actual  intent  to  defraud  the  creditors  of  said 
Elbridge  G.  Phelps,  then  existing. 

That  he  then  owed  about  $700,  and  that  said  conveyances  were 
made  with  a  view  of  said  Phelps  engaging  in  a  travelling  Indian 
show,  and  to  secure  said  propertj-  for  the  benefit  of  himself  and  family, 
against  any  losses  that  might  occur  in  said  show  ;  and  that  said  Phelps, 
in  said  show  business,  did  sustain  heavy  losses,  and  became  entirely 
insolvent. 

That  the  property  was  then  worth  $5,500,  and  was  encumbered  by 
two  mortgages,  amounting  to  from  $3,200  to  $3,500,  which  (excepting 
abciut  $250)  has  been  paid  from  the  proceeds  of  the  said  hotel,  such 
proceeds  being  produced  by  the  joint  labors  of  the  said  Elbridge,  and 
Marj-,  his  wife,  in  carrying  on  the  business  thereof.  That,  in  1861 
(pending  this  suit),  the  said  Mary  leased  the  hotel  to  James  Davison, 
for  one  year,  at  a  rent  of  $700. 

His  conclusions  of  law  are,  that  the  plaintiff  is  to  be  deemed  a 
creditor,  as  of  the  time  of  signing  the  notes  as  security. 

That  the  deeds  are  fraudulent  and  void  as  against  the  plaintiff. 

That  the  said  Mary  is  entitled  to  no  subrogation  to  a  priority  of  the 
plaintiff,  by  reason  of  the  payments  made  on  the  mortgages. 

And  he  ordered  judgment  for  the  plaintiff,  for  the  paj-ment  of  his 
judgment,  out  of  the  property ;  for  the  appointment  of  a  receiver  to 
collect  the  rents,  and  apply  them  in  satisfaction  of  the  plaintiffs  judg- 
ment, with  leave,  if  the  rents  shall  not  satisfy  the  judgment  and  costs, 
to  applj-  to  the  court  for  an  order  to  sell  the  premises  for  that  purpose. 

Judgment  being  entered,  in  conformity  with  the  direction  of  the 
referee,  the  defendants  appealed  ;  and  the  Supreme  Court  reversed 
the  judgment,  and  ordered  a  new  trial,  in  November,  1862,  in  the  fol- 
lowing terms:  "Judgment  reversed,  and  new  trial  granted;  costs  to 
abide  the  event." 

The  opinion  of  the  Supreme  Court,  pronounced  by  Mr.  Justice 
Mason,  places  the  reversal  on  the  sole  ground,  that  the  finding  of  the 
referee,  that  the  conveyances  to  the  defendant  Mary  D.  were  voluntar}- 
and  without  consideration,  was  against  the  evidence  ;  but  the  order  of 
reversal  does  not  so  state. 

The  plaintiff  stipulated,  and  appealed  to  this  court. 

Ferris  and  Dowe,  for  the  appellant. 

Samuel  Love,  for  the  respondents. 

Woodruff,  J.  In  view  of  the  clear  and  explicit  language  of  sec- 
tions 268  and  272  of  the  Code  of  Procedure,  and  the  repeated  decisions 
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of  this  court,  in  confovmity  with  their  requirement,  many  of  which 
have  been  reported,  it  seems  hardly  necessary  to  sa}',  that  this  appeal 
brings  to  us,  for  consideration,  questions  of  law  only,  and  we  must 
therein  assume,  that  the  facts  are  correctly  found,  and  upon  sufficient 
evidence.  It  is  not  stated,  in  the  judgment  of  reversal,  that  the  judg- 
ment below  was  reversed  on  questions  of  fact.  ( Crocker  v.  Crocker, 
31  N.  Y.'SO?  ;  State  of  Michigan  v.  Phenix  Bank,  33  Id.  10  ;  Peter- 
son v.  Bawson,  34  Id.  370 ;  Marco  v.  X.  cfc  Z.  Ins.  Co.,  35  Id.  664 ; 
and  several  cases  in  which  the  point  is  incidentally  mentioned,  not  yet 
reported.) 

We  have  no  discretion  ;  and,  therefore,  although  the  reason  for  re- 
versing the  judgment,  assigned  in  the  opinion  of  the  Supreme  Court, 
that  the  finding  of  the  referee,  that  the  deeds  in  question  in  this  cause 
were  voluntary  and  without  consideration,  is  against  the  evidence,  we 
are  not  at  liberty  to  affirm  the  decision  on  that  ground,  however  full^- 
we  might  concur  therein,  if  at  liberty  to  examine  the  evidence  upon 
that  question. 

If  this  want  of  jurisdiction  enables  the  plaintiff  to  avoid  the  effect 
of  a  proper  order  for  a  new  trial,  an  order  to  which  the  defendants 
were  justly  entitled,  and  the  avoidance  of  which  maj'  work  injustice  to 
them,  it  is  not  due  to  any  defect  in  the  law,  but  to  the  unfortunate 
omission  to  insert  in  the  judgment  of  reversal  (as  the  Code  in  such  case 
permits)  the  ground  of  the  judgment  appealed  from. 

Our  Statute  (2  R.  S.  137)  declares,  that  a  conveyance  shall  not  be 
declared  fraudulent  and  void,  solely  on  the  ground  that  it  was  not 
founded  upon  a  valuable  consideration. 

The  same  Statute  declares,  that  the  question  of  fraudulent  intent 
shall,  in  all  cases,  be  a  question  of  fact. 

The  referee  has,  in  this  case,  found,  distinctly  and  afflrmativel)',  that 
the  conveyances  in  question,  although  without  consideration,  were 
made  without  any  intent  to  defraud  tlie  creditors  of  the  judgment 
debtor  then  existing. 

Under  such  a  finding  of  fact,  it  would  be  difficult  for  a  court  of 
review,  having  jurisdiction  to  consider  questions  of  law  only,  to  say 
that  the  conveyances  in  question  were  not,  as  to  such  existing  credit- 
ors, perfectly  fair  and  valid. 

And,  if  the  referee  had  made  a  like  finding  in  regard  to  contemplated 
future  indebtedness  and  creditors  in  whose  favor  it  might  arise,  then, 
however  it  might  be  competent  for  the  Supreme  Court  to  reverse  it  as 
against  evidence,  we,  in  reviewing  a  judgment  of  reversal,  which  was 
not  placed  upon  the  question  of  fact,  would  still  be  compelled  to  say, 
that  the  finding  is  conclusive,  and  the  conve3'ances  valid,  unless  the 
other  facts  found  showed  a  case  of  fraud  in  fact,  which  made  the  find- 
ing not  onlj'  inconsistent,  but  erroneous  in  law. 

The  referee  here  has  not,  in  terms,  declared,  that,  as  a  question  of 
fact,  he  finds  any  fraud  whatever ;  it  does  not  appear  by  his  findings, 
that,  at  the  time  of  the  conveyances,  Phelps  was  not  a  man  of  wealth, 
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and  that,  having  respect  only  to  his  then  condition  and  business,  such 
provision  for  his  wife  and  family  (if  provision  for  them  was  the  sole 
object)  would  not  be  in  all  respects  reasonable,  fair  and  proper,  leaving 
still  in  his  hands  an  abundance,  wherewith  to  pay  all  the  debts  which 
he  owed,  or  contemplated  as  possible.  Such  a  state  of  things,  though 
not  aflSrmatively  found,  might  be  presumed  in  support  of  what  he  did 
find,  viz.,  that,  although  he  owed  seven  hundred  dollars,  thesS  convey- 
ances were  not  made  with  intent  to  defraud  his  then  existing  creditors, 
and  if  not,  then,  as  a  question  of  law,  the  convej'ances  are  valid  as  to 
them. 

How  then  stand  the  conveyances  as  to  subsequent  creditors? 

That  a  convej'ance  made  for  the  purpose  of  hindering,  delaying  and 
defrauding  future  creditors  is  within  the  Statute  and  void,  cannot  be 
questioned. 

Such  a  conveyance,  though  the  grantor  be  whollj'  free  from  debt  at 
the  time,  is  within  the  terms  and  intent  of  the  Statute. 

If  the  finding  of  the  referee  amounts  to  a  finding  to  that  effect,  it  is 
not  vital  to  its  support  that  it  should  be  expressed  in  the  terms  of  the 
Statute. 

He  has  been  careful  in  this  case  to  confine  his  exoneration  of  Phelps 
from  fraudulent  intent  to  his  purpose  in  regard  to  existing  creditors. 
As  to  subsequent  creditors,  he  finds  in  other  language  what  his  actual 
purpose  was. 

Without  reciting  the  report  at  length,  the  facts  found  by  the  referee 
may  be  condensed  into  the  following  statement :  — 

On  the  I8th  December,  1854,  Elbridge  G.  Phelps,  being  the  owner 
of  land,  and  a  hotel  thereon  of  the  value  of  $5,500,  but  mortgaged  for 
$3,500,  and  being  indebted  otherwise  to  the  amount  of  $700,  volun- 
tarily, without  an}'  consideration,  conveyed  the  same,  mediatel}',  to  his 
"wife,  without  any  intent  to  defraud  his  then  existing  creditors,  but  with 
a  view  to  engaging  in  a  new  business,  and  to  secure  the  propert}'  for 
the  benefit  of  himself  and  family,  in  the  event  of  losses  occurring 
therein.  The  deed,  by  which  he  parts  with  the  title,  is  not  placed 
upon  record,  and  he  and  his  famil}-  continue  to  occupy  the  propert)' 
without  an}'  change  in  the  possession  or  apparent  ownership.  He 
thereupon  borrowed  money ;  the  plaintiff,  without  knowledge  of  such 
conveyances,  and  believing  him  still  to  own  the  premises,  became  surety 
for  the  repayment.  He  engaged  in  such  new  business,  and  therein 
sustained  losses,  andbecame  insolvent. 

The  question  thereupon  arising,  is  this :  Is  the  conclusion  of  the 
referee  (declared  by  him  to  be  a  conclusion  of  law,  from  the  foregoing 
facts),  that  such  convej'ance  to  the  wife  is  fraudulent  and  void  as 
against  the  plaintiff,  erroneous? 

In  other  words,  may  a  person  about  to  engage  in  business  which  he 
believes  may  involve  losses,  with  a  view  to  entering  upon  such  business, 
convey  his  property  to  his  wife,  voluntarily,  without  consideration,  to 
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secure  it  for  the  benefit  of  himself  and  family,  in  the  event  that  such 
losses  should  occur? 

I  cannot  regard  this  question,  as  in  substance,  other  than  the  inquiry, 
may  a  man,  for  the  purpose  of  preventing  his  future  creditors  from 
collecting  their  demands  out  of  his  property  then  owned,  and  for  the 
purpose  of  casting  upon  them  the  hazards  of  his  success  in  the  business 
in  which  he  is  about  to  engage,  convey  his  property  without  considera- 
tion to  his  wife,  in  order  to  secure  the  benefit  of  it  to  himself  and 
family,  however  disastrous  such  business  maj-  prove,  and  continue  in 
the  possession,  not  even  putting  the  deeds  upon  record,  until  after  such 
subsequent  mdebtedness  arises? 

This,  it  will  be  seen,  is  not  merely  a  question,  whether  a  man  maj' 
provide  for  his  wife  and  farail3',  and  therebj'  protect  them  against  the 
hazards  of  a  business  in  which  he  is  about  to  engage,  but  whether  he 
may  put  aside  property  for  the  benefit  of  himself  for  such  a  purpose. 
For  it  is  immaterial,  that,  if  the  property  once  became  the  lawful 
property  of  his  wife,  it  would  not,  under  our  present  laws,  be  subject 
to  his  control.  The  legal  efficacj'  of  the  arrangement,  which  he  makes 
to  secure  to  himself  the  benefit  of  the  property  which  he  puts  aside,  is 
not  the  test  of  the  validity  of  the  transaction  as  against  his  creditors ; 
the  inquiry  is,  whether  the  conveyance  (whether  the  plan  and  scheme 
be  unskilfully  or  skilfull3-  devised)  was  made  to  defraud  creditors. 

It  seems  to  me,  that  the  question  above  put  can  receive  but  one  an- 
swer. The  facts  found  constitute  fraud,  fraud  in  fact,  in  whatever 
terms  it  is  expressed. 

They,  in  substance,  are  a  finding,  that,  with  intent  to  defraud 
creditors  whom  he  expected  to  owe,  and  whom  possible  losses  might 
render  him  unable  to  pay,  he  made  the  conveyance  for  the  purpose  of 
securing  the  property  to  himself  and  family,  remaining  in  the  posses- 
sion of  the  property,  and  in  the  apparent  ownership.  This  is  fraud  in 
fact ;  and  none  the  less  because  the  referee  did  not  give  it  that  desig- 
nation in  terms.  {Stilman  v.  Ashdown,  2  Atk.  481  ;  2  Story's  Eq. 
Jur.  §  356,  and  note ;  Taylor  v.  Jones,  2  Atk.  601  ;  Parish  v.  Mur- 
fhree,  13  How.  [U.  S.J  99  ;  Black  v.  Nease,  37  Penn.  438  ;  Savage  v. 
Murphy,  8  Bosw.  97,  and  cases  cited ;  Carpenter  v.  Roe,  10  N.  Y. 
227.) 

Upon  the  ground  that  the  finding  of  the  referee  amounts  to  a  finding 
that  the  conveyances  were  made  for  the  purpose  of  defrauding  cred- 
itors, I  think  the  order  appealed  from  must  be  reversed,  and  the  judg- 
ment entered  on  the  report  of  the  referee  must  be  affirmed  with  costs. 

Ordered  accordingly. 
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PRATT  V.  CURTIS. 

ClKCUIT   COUET   OF  THE   UNITED    StATES.      DISTRICT   OF   MASSACHU- 
SETTS.     1871. 

[Reported  2  Lowell,  87.] 

Two  bills  in  equity  by  the  assignee  of  the  firm  of  Curtis  &  Colla- 
more,  asking  that  certain  conveyances  made  bj'Mr.  Curtis  about  fifteen 
months  before  his  bankruptcj'  should  be  set  aside,  and  for  other  relief. 
The  first  suit  related  to  certain  lands  in  Charlestown,  settled  in  trust 
for  the  children  of  the  settlor,  and  alleged  that  the  deed  was  voluntary  ; 
that  Curtis,  at  the  time  of  the  settlement,  was  indebted  to  the  plaintiff 
and  others,  who  were  still  his  creditors,  and  was  embarrassed  in  his 
circumstances,  and  that  the  deed  was  made  with  intent  to  delay  and 
defraud  his  creditors.  The  second  bill  was  similar,  excepting  that  it 
related  to  other  lands,  and  that  the  convej-ance  was  alleged  to  be  for 
the  benefit  of  the  wife  of  Mr.  Curtis,  and  that  a  purchaser  of  the  lands 
from  the  trustees  was  made  a  party  defendant.  Demurrers  were  filed 
to  both  bills. 

11.  G.  JSutchins  and  H.  H.  Currier,  for  defendants. 

M.  F.  Dickinson.,  Jr.,  for  plaintiff. 

Lowell,  J.  1.  In  the  courts  of  this  State  an  assignee  in  insolvency 
must  proceed  at  law  for  lands  conveyed  in  fraud  of  creditors,  unless  the 
rights  of  more  than  two  parties  are  involved,  or  some  peculiar! j'  equita- 
ble relief  is  required.  But  the  equitable  jurisdiction  of  the  courts  of  the 
United  States  does  not  depend  altogether  upon  the  remedies  given  bj' 
the  State  courts.  It  is  substantially  the  same  througiiout  the  country', 
and  very  nearly  the  same  now  that  it  was  in  1789  ;  and  nothing  is  better 
settled  than  that  this  jurisdiction  exists  in  those  cases  in  which  the 
chancery  courts  in  England  have  concurrent  jurisdiction  with  the  courts 
of  common  law,  and  notably  of  bills  b\-  creditors  to  set  aside  deeds  said 
to  be  voidable  by  them.  Shelton  v.  Tiffin,  6  How.  163;  Bean  v. 
Smith,  2  Mason,  252  ;  Hagan  v.  Walker,  14  How.  29.  In  respect  to 
the  second  bill,  it  was  admitted  at  the  bar  that  the  remedy  at  law 
might  not  be  adequate  ;  because,  if  Mr.  Wiswall  was  a  bona  fide  pur- 
chaser without  notice,  the  trustees  might  still  be  held  to  account  in 
equity  for  the  purchase  money,  though  the  land  would  be  beyond  their 
reach :  Hubhell  v.  Currier,  10  Allen,  337.  But  the  decisions  in  the 
Federal  courts  do  not  turn  on  anj-  such  distinction. 

2.  The  objection  that  the  bill  ought  to  point  out  the  particular  sec- 
tion of  the  bankrupt  law  which  gives  the  plaintiff  a  right  to  set  aside 
the  deeds,  is  not  sound.  The  plaintifl!"  is  to  set  out  facts,  and  it  would 
be  bad  pleading  to  allege  the  law.  Perhaps  the  meaning  of  the  objec- 
tion is  that  the  assignee  in  bankruptcy  cannot  avoid  any  transfers  of 
property,  but  such  as  come  within  sect.  35,  which  these  deeds  do  not, 
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because  they  were  made  more  than  six  months  before  the  bankruptcy. 
This  is  a  mistake.  That  section  refers  only  to  frauds  on  the  Act  itself; 
but  the  assignee  can,  as  a  general  rule,  avoid  any  conveyances  which 
the  creditors  could  avoid.  Thus  in  Carr  v.  Hilton,  1  Curtis,  C.  C.  233, 
it  was  decided  that  an  assignee  under  the  Bankrupt  Act  of  1841  could 
maintain  a  bill  of  this  kind  relating  to  lands  conveyed  by  fraud  before 
the  passage  of  the  Act,  although  that  Act  did  not  mention  conveyances 
in  fraud  of  creditors.  So,  under  an  insolvent  law  which  had  no  express 
provision  on  the  subject,  Parke,  B.,  said,  "A  deed  which  is  void  as 
against  creditors  is  void  as  against  those  who  represent  creditors :  " 
I>oe  V.  ^all,  11  M.  &  W.  531.  The  Bankrupt  Act,  at  sect.  14,  vests 
in  the  assignee  "  all  the  propei'ty  conveyed  b\'  the  bankrupt  in  fraud  of 
his  creditors,"  —  being  intended,  I  suppose,  to  meet  any  possible  doubt 
that  might  remain,  notwithstanding  the  decisions. 

3.  Does  the  bill  state  a  case  of  fraud  on  creditors?  The  defendants, 
very  justlj-,  draw  a  distinction  between  creditors  at  the  time  of  the  con- 
veyance and  those  who  become  such  afterwards.  Under  our  laws, 
which  require  the  recording  of  deeds  for  tlie  very  purpose  of  notifying 
creditors  as  well  as  purchasers,  this  general  distinction,  which  is  ad- 
mitted in  England,  is  highly  just  and  equitable.  It  has  been  fully 
adopted  by  the  courts  of  the  United  States  in  the  cases  cited.  It  is, 
however,  the  Statute  of  13  Eliz.,  as  adopted  and  construed  in  Massa- 
chusetts, which  governs  this  ease ;  and  I  have,  therefore,  examined  the 
decisions  of  the  State  with  some  care.  From  them  I  derive  the  follow- 
ing propositions :  1.  A  voluntary  conveyance  to  a  wife  or  child  is  not 
fraudulent /)er  se;  but  it  is  a  question  of  fact  in  each  case  whether  a 
fraud  was  intended.  2.  Such  a  deed  made  by  one  who  is  considerabl}' 
indebted  is  prima  facie  fraudulent,  and  the  burden  is  on  him  to  ex- 
plain it.  3.  This  he  may  dfi  by  showing  that  his  intentions  were  inno- 
cent, and  that  he  had  abundant  means,  besides  the  property  convej'ed, 
to  pay  all  his  debts.  4.  If  the  deed  was  not  in  fraud  of  existing  cred- 
itors, the  burden  of  proof  is  on  the  subsequent  creditors  to  show  a  fraud 
on  them.  Thacher  v.  Phinney,  7  Allen,  146 ;  Lerow  v.  Wilmarth, 
9  Id.  382  ;  Winchester  v.  Charter,  12  Id.  606  ;  s.  c.  97  Mass.  140 ; 
102  Id.  272. 

These  bills  do  not  allege  the  facts  which  would  be  necessary  to  show 
a  fraud  on  subsequent  creditors  only ;  but  the  rule  is,  that,  if  a  deed  is 
avoided  b}'  antecedent  creditors,  the  land  or  its  proceeds  goes  to  cred- 
itors generally  :  Walker  v.  Burrows,  1  Atk.  94  ;  Townshend  v.  Wind- 
ham, 2  Ves.  Sen.  11 ;  Jerckyn  v.  Vaiighan,  3  Drew.  419  ;  Whittington 
v.  Jennings,  6  Sim.  493.  The  case  last  cited  went  this  length,  —  that 
a  creditor  whose  account  had  been  running  when  the  voluntary  settle- 
ment was  made  might  set  it  aside,  though  the  items  of  debt  at  the  date 
of  the  deed  had  all  been  paid,  the  balance  having  always  been  increas- 
ino'.  I  am  not  aware  that  the  precise  point  has  arisen  in  Massachu- 
setts ;  but  the  dicta  support  the  plaintiff's  view,  that  if  a  conveyance  is 
fraudulent  as  to  existing,  creditors,  it  is  so  as  to  all :   Winchester  v. 
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Charter,  12  Allen,  609,  per  Bigelow,  C.  J.  In  England,  there  appears 
to  be  another  rule  in  equitj-,  that  if  there  be  nothing  to  impeach  the 
settlement,  excepting  that  it  is  voluntar3',  and  no  intent  to  defraud  sub- 
sequent creditors  is  proved,  they  will  not  be  permitted  to  impeach  the 
deed,  without  showing  one  or  more  antecedent  debts  outstanding  when 
the  bill  is  filed:  Holloway  v.  Millard,  1  Mad.  414  ;  Lush  v.  Wilkin- 
son, 5  Ves.  384.  This  doctrine  is  not  easily  to  be  reconciled  with  the 
other,  nor  with  principle  ;  because  it  makes  the  validity  of  the  convey- 
ance depend  on  matters  arising  ex  post  facto.  It  probably  gained  a 
footing  in  the  courts  at  a  time  when  all  such  conveyances  were  held  to 
be  absolutely  fraudulent  in  law  as  against  existing  creditors,  and  was  a 
sort  of  equitable  mitigation  of  the  rigor  of  that  doctrine.  Whether  this 
is  the  law  here  I  do  not  now  inquire,  because  this  bill  alleges  the  exist- 
ence of  antecedent  debts.  Whether  the  grantor  must  be  actuallj-  insol- 
vent at  the  time,  in  order  to  render  the  conve3'ance  fraudulent  against 
existing  creditors,  has  been  disputed.  In  Winchester  v.  Charter,  12 
Allen,  609,  Bigelow,  C.  J.,  says  that  a  voluntary  transfer  of  property 
by  a  person  deeply  indebted,  and  whose  property  was  inadequate  "  or 
barely  suflScient "  for  the  payment  of  his  debts,  would  furnish  strong 
presumptive  evidence  of  fraud.  At  another  place  on  the  same  page, 
he  says  it  is  necessary  to  show  that  he  was  indebted  beyond  his  prob- 
able means  of  paj-ment.  In  Parish  v.  Murphree,  13  How.  100, 
McLean,  J.,  says,  that,  in  case  of  a  merchant,  insolvenc}'  need  not  be 
proved  :  it  is  enough  to  show  that  his  situation  was  such  that  a  prudent 
man,  with  an  honest  regard  to  the  rights  of  his  creditors,  could  not  have 
made  such  a  settlement.  I  am  much  inclined  to  believe  that  if  insol- 
vency were  distiinctly  proved  as  matter  of  fact,  the  intent  to  defraud 
existing  creditors  would  follow  as  matter  of  law,  because  one  who  un- 
dertakes to  make  a  voluntary  conve3'ance^ust  be  presumed  to  know 
the  state  of  his  affairs.  Christy  v.  Courtenay,  13  Beav.  96.  It  lias 
been  so  held  even  in  cases  of  preference;  but  the  argument  applies 
much  more  strongly  to  a  gift,  because  a  trader  ma}'  often  make  pay- 
ments of  just  debts  in  the  ordinary-  course  of  business  without  any 
thought  of  his  standing  in  respect  to  other  creditors  ;  but  in  making  a 
gift,  he  undertakes  to  saj'  that  he  is  in  a  position  to  make  it  with  jus- 
tice to  them.  On  the  other  hand,  if  insolvencj'  is  not  clearly  shown, 
the  true  inquiry,  perhaps,  is  that  put  by  Mr.  Justice-  McLean,  whether 
a  prudent  man,  having  a  just  regard  to  the  rights  of  his  creditors,  would 
have  permitted  himself  to  do  the  act.  These  bills  do  not  allege  insol- 
venc3' ;  but  all  the  cases  agree  that  if  the  grantor  is  much  indebted,  or 
is  embarrassed,  the  burden  of  proof  is  on  him  to  explain  the  trans- 
action, if  questioned  by  existing  creditors  ;  and  these  facts  are  alleged. 
It  follows  that  the  bills  are  sufficient  to  require  the  respondents  to 
answer,  unless  their  objection,  that  the  deeds  can  be  set  aside  only  to 
the  extent  that  may  be  necessary  to  pay  antecedent  debts,  and  that 
the  assignee  cannot  work  out  this  equity,  is  well  taken.  We  have 
already  seen  that  the  doctrine  of  courts  of  equity  in  England  is,  that  if 
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the  deed  is  set  aside  the  property  becomes  assets.  I  do  not  decide 
this  point,  however,  because,  in  my  opinion,  the  assignee  in  bank- 
ruptcy, and  he  only,  has  the  right  to  impeach  the  deed  in  the  interest 
of  any  class  of  creditors.  Many  cases  might  arise  in  which  the  only 
difficult  point  to  be  decided  would  be  whether  all  the  creditors,  or 
only  certain  of  them,  were  interested ;  and,  upon  the  theory  of  the 
defence,  it  would  depend  upon  the  decision  of  that  point  whether  the 
suit  should  stand  or  fall,  though  it  was  clear  that  the  deed  was  fraudu- 
lent as  to  some  creditors ;  while,  if  the  assignee  can  bring  the  suit  in 
either  event,  that  difficulty  is  obviated.  Assuming,  therefore,  that  the 
law  will  only  require  antecedent  creditors  to  be  indemnified,  for  which 
I  have  not  yet  seen  the  authority,  I  rule  that  the  assignee  in  bank- 
ruptcy is  the  onl}'  proper  party  plaintiff  to  impeach  the  deed :  Jieals  v. 
Clark,  13  Gray,  18. 

The  second  bill  is  defective,  so  far  as  Mr.  Wiswall  is  concerned,  in 
not  alleging  distinctly  his  participation  in  or  knowledge  of  the  fraud. 
He  is  not  a  necessary  party  to  the  bill ;  because  the  other  defendants 
may  be  required  to  account  for  the  proceeds  of  the  sale  to  him,  although 
his  title  should  be  found  or  be  admitted  to  be  unimpeachable.  Indeed, 
Marshall,  C.  J.,  has  said,  in  such  a  case,  that  no  decree  ought  to  be 
made  against  a  purchaser,  so  long  as  there  were  volunteers  before  the 
court  who  were  able  to  pay  the  debt.  Hopkirk  v.  Randolph,  2 
Brock.  132. 

The  demurrer  is  sustained  as  to  the  defendant  Wiswall,  with  costs, 

unless  the  plaintiff  chooses  to  amend  within  ten  days,  upon  the 

terms  of  paying  his  costs  up  to  this  time. 
The   other  defendants   are   to  answer  over  in  two   weeks,   their 

demurrer  being  overruled. 


TODD  V.   NELSON. 
•        CouKT  OF  Appeals  of  New  York.     1888. 
[Reported  109  N.  Y.  316.] 

Appeal  from  order  of  the  General  Term  of  the  Supreme  Court  in 
the  Second  Judicial  Department,  made  February  9,  1885,  which  re- 
versed a  judgment  in  favor  of  plaintiff,  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  material  facts  are  stated  in  the 
opinion. 

IT.  D.  Donnelly,  for  appellant. 

M.  L.  Cobb,  for  respondent. 

Peckham,  J.  This  action  was  brought  by  the  plaintiff  to  set  aside 
and  have  declared  void  a  deed  said  to  have  been  executed  by  one 
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Emma  D.  Owen  to  Isaac  Nelson  and  Mary  Ann  Nelson,  her  father  and 
mother.  The  deed  conveyed  certain  premises  in  the  county  of  West- 
chester belonging  to  Mrs.  Owen,  and  it  was  recorded  in  the  clerk's 
office  of  that  count}'  within  a  few  days  after  it  was  executed,  which 
vas  on  the  20th  of  December,  1862.  In  1867  the  grantor  in  the 
deed,  who  with  her  husband  had  continued  to  occupy  the  premises, 
executed  a  mortgage  thereon  to  one  Todd  for  the  purpose  of  securing 
the  repayment  of  $4,000.  Subsequently  another  mortgage  was  exe- 
cuted by  her  to  the  same  mortgagee  for  the  purpose  of  securing  the 
sum  of  $2,000  additional,  made  up  in  part  of  the  interest  due  on  the 
$4,000  mortgage,  and  the  balance  of  cash  advanced.  Subsequently  an 
action  was  commenced  to  foreclose  both  mortgages,  which  proceeded 
to  judgment,  and  a  decree  of  foreclosure  was  rendered  and  the  premises 
were  sold  under  that  decree  and  bid  in  bj-  the  mortgagee.  No  judg- 
ment for  deficiency  was  ever  entered  up  against  the  mortgagor.  The 
mortgagee,  having  received  the  referee's  deed,  upon  seeking  to  obtain 
possession  was  confronted  with  the  deed  of  the  premises  executed  in 
1862  to  said  Nelson  and  his  wife,  and  he  found  defendant  Isaac  Nelson 
(his  wife  having  died)  in  possession,  claiming  to  own  the  premises  b}' 
virtue  of  said  deed. 

This  action  was  tried  before  a  judge  without  a  jury  and  resulted  in  a 
judgment  for  the  plaintiff,  setting  aside  the  deed  from  Mrs.  Owen  to 
her  father  and  mother,  and  adjudging  the  title  to  have  been  in  her  at 
the  time  of  the  execution  bj'  her  of  the  mortgages  above  mentioned, 
and  adjudging  that  the  plaintiflT  was  entitled  to  the  immediate  posses- 
sion of  the  said  premises.  An  appeal  from  that  judgment  was  taken 
to  the  General  Term,  where  it  was  reversed,  and  a  new  trial  granted, 
but  the  order  granting  such  new  trial  did  not  state  that  the  judgment 
was  reversed  on  questions  of  fact. 

The  fii'st  question  which  arises  here  is  upon  the  finding  of  fact  made 
by  the  trial  judge,  that  the  deed  from  Mrs.  Owen  to  her  fatlier  and 
mother  was  never  delivered  bj^  Mrs.  Owen  to  them  or  either  of  them, 
nor  did  she  ever  authorize  any  other  person  to  deliver  such  deed  to  said 
grantees  or  either  of  them.  As  the  judgment  of  the  Special  Term  was 
not  reversed  on  any  question  of  fact,  if  there  were  anj-  evidence  to  sup- 
port the  finding  above  stated  it  is  conclusive  upon  us  upon  this  appeal. 
But  if  there  were  none  and  an  exception  was  dulj'  taken  to  the  findings, 
a  question  of  law  is  raised  which  is  reviewable  here. 

[The  Court  of  Appeals  determined  that  there  was  no  evidence  to 
support  such  a  finding.     This  part  of  the  opinion  is  omitted.] 

The  finding  of  non-delivery  being  thus  an  error  of  law,  the  General 
Term  was  right  in  granting  a  new  trial,  and  we  must  affirm  the  order 
unless  it  shall  appear  that  upon  the  other  findings  in  the  case,  assuming 
there  was  a  delivery  of  the  deed,  the  judgment  of  the  trial  court  was 
necessarily  correct. 

This  makes  it  necessary  to  look  still  further  into  the  record,  and  the 
first  question  that  meets  us  is  as  to  the  finding  of  the  trial  court  upon 
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the  question  of  fraud.  If  there  were  a  delivery  of  the  deed,  and  no 
fraud  in  its  purpose,  of  course  that  is  an  end  of  the  case,  and  it  is  not 
necessary  to  inquire  further  as  to  whether  the  action  could  be  main- 
tained if  there  were  a  delivery  of  the  deed  and  a  fraudulent  purpose 
accompanying  it  on  the  part  of  the  grantor.  The  court  found  that 
prior  to  September,  1862,  it  was  known  to  her  parents  that  their 
daughter,  Mrs.  Owen,  then  Mrs.  Vernal,  was  about  to  marry,  and  that, 
in  such  event,  she  intended  to  occupy  and  carry  on  the  farm  she  owned 
through  the  agency  of  her  intended  husband,  John  Owen.  It  was  fur- 
ther found  that  the  parents  and  daughter,  believing  the  marriage  was 
hazardous,  and  that  indebtedness  would  arise  and  losses  be  sustained, 
with  a  view  to  entering  into  the  marriage  and  engaging  in  the  farming 
business  and  to  save  the  farm  to  Mrs.  Owen,  and  protect  the  same  from 
her  future  creditors,  agreed  that  the  daughter  should  convey  the  farm 
to  her  parents,  and  they  promised  to  hold  the  title  to  the  same  in  trust 
for  her,  and  she  should  continue  in  possession  of  the  premises  and 
enjoy  the  proceeds  and  income  thereof,  and  in  pursuance  of  such  agree- 
ment the  deed  was  executed  and  soon  thereafter  she  went  into  the 
occupation  of  the  farm  with  her  hiTsband,  engaged  in  the  business  of 
farming  and  sustained  heavy  losses  therein  and  became  totally  insol- 
vent. The  court  further  found  that  the  deed  was  colorable  only  and 
made  witli  intent  to  defraud  the  creditors  of  the  grantor,  and  with 
intent  to  defraud  the  subsequent  mortgagee,  the  plaintiffs  intestate. 
These  findings  were  dul^'  excepted  to  hy  defendant's  counsel. 

Of  course  the  same  rule  holds  in  this  instance,  as  was  stated  in  re- 
gard to  the  finding  made  by  the  trial  court,  that  there  was  no  delivery 
of  the  deed,  and  if  there  be  any  evidence  to  sustain  these  findings  of 
fraud  we  are  concluded  by  them.  A  careful  examination  of  the  whole 
evidence  in  the  case  satisfies  us  that  there  is  none  upon  which  the  find- 
ing of  the  learned  trial  judge  can  be  based.  The  court  found  (and  the 
evidence  upon  that  point  fully  sustains  the  finding),  that  at  the  time 
when  this  deed  was  delivered  the  grantor  owed  no  debts  whatever,  and 
she  had,  in  addition  to  the  farm  in  question,  some  personal  property 
and  money  which  together  amounted  in  value  to  $19,000,  and  the  deed 
was  placed  on  record  within  four  days  of  its  execution.  The  theory 
upon  which  deeds  conveying  the  property  of  an  individual  to  some 
third  party  have  been  set  aside  as  fraudulent  in  regard  to  subsequent 
creditors  of  the  grantor  has  been  that  he  has  made  a  secret  convey- 
ance of  his  property  while  remaining  in  the  possession  and  seeming 
ownership  thereof,  and  has  obtained  credit  thereby,  while  embaricing 
in  some  hazardous  business  requiring  such  credit,  or  the  debts  which 
he  has  incurred  were  incurred  soon  after  the  conveyance,  thus  making 
the  fraudulent  intent  a  natural  and  almost  a  necessary  inference,  and  in 
this  way  he  has  been  enabled  to  obtain  the  property  of  others  who  were 
relying  upon  an  appearance  which  was  wholly  delusive.  Such  are  the 
cases  cited  by  the  learned  counsel  for  the  appellants. 

But  here  the  grantor  was  not  about  to  engage  in  business,  within  the 
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meaDing  of  that  term  as  used  in  the  cases.  She  was  simply  going  to 
live  on  the  farm  with  her  husband,  and  presumably  off  the  products 
thereof.  She  had  $19,000  in  personal  property,  and  the  farm  was  then 
worth  about  $6,000.  She  was  wholly  free  from  debt.  The  deed  was 
placed  on  record  at  once.  It  was  four  years  and  four  months  there- 
after before  the  first  of  the  mortgages  was  executed  to  plaintiffs  intes- 
tate, and  eight  years  and  four  months  before  the  second  was  executed. 

Under  such  circumstances,  we  think,  it  is  too  much  to  say  that  there 
was  any  evidence  at  the  time  she  executed  the  deed  that  the  grantor 
meant  to  defraud  creditors.  On  the  contrary,  no  such  inference  can 
be  drawn.  The  parties  evidently  (or  at  least  the  mother)  were  fearful 
in  regard  to  the  marriage,  and  decided  that  at  least  some  part  of  the 
property  which  she  possessed  should  be  saved  to  the  grantor  from  the 
husband's  possible  future  misfortunes.  That  j-ears  after  the  execution 
of  the  deed,  which  was  on  record,  the  grantor,  at  the  request  of  her 
husband,  should  mortgage  the  farm,  and  should  make  an  affidavit  that 
she  was  the  owner  thereof,  however  it  maj-  show  an  intent  to  defraud 
the  mortgagee  at  that  time,  does  not,  as  we  think,  show  that  the  pur- 
pose of  the  deed,  executed  more  tlian  four  years  prior  thereto,  at  a 
time  when  she  was  largely  solvent,  was  to  defraud  this  mortgagee  or 
any  subsequent  creditors,  not  one  of  whom  was  shown  to  exist  earlier 
than  the  above-stated  time  of  more  than  four  years  from  the  execution 
of  the  deed.  She  swears  distinctly  that  her  purpose  was  to  give  the 
farm  freely  and  whollj'  to  her  parents  and  the  survivor,  and  she  may 
have  felt  full  confidence  in  their  intention  to  treat  her  with  kindness. 

We  have  not  gone  at  length  into  the  evidence.  On  the  contrary,  we 
have  given  only  a  partial  review  of  it,  and  we  feel  convinced  that  it 
cannot  be  regarded  as  furnishing  an}-  support  for  tlie  finding  of  fraud 
as  made  by  the  trial  court.  This  conclusion  renders  it  unnecessar}'  to 
enter  upon  the  examination  of  an}'  further  question  in  the  case.  The 
deed  being  delivered  and  there  being  no  fraudulent  purpose  which 
caused  its  delivery,  the  title  was  in  the  grantees  at  the  time  Mrs.  Owen 
assumed  to  mortgage  the  farm,  and  the  plaintiffs  cannot  maintain  this 
action.  The  equities  in  favor  of  the  plaintiffs  are  very  strong  indeed. 
Their  intestate  advanced  his  money  believing  his  mortgage  was  a  lien 
on  the  farm.  But  he  had  the  opportunity  at  all  times  before  loaning 
any  mone}'  to  resort  to  the  record  in  the  clerk's  office,  and  the  least 
attention  given  thereto  would  have  led  to  the  discover}'  of  this  deed. 
He  Saw  fit  to  trust  to  the  declarations  of  Mrs.  Owen,  and  these  plain- 
tifl's  must  sustain  a  heavy  loss  in  consequence  thereof. 

Tiie  order  of  the  General  Term  granting  a  new  trial  must  be  affirmed, 
and  judgment  absolute  rendered  against  the  plaintiffs  in  accordance 
with  their  stipulation,  with  costs. 

All  concur,  except  Earl  and  Gray,  JJ.,  dissenting. 

Order  affirmed  and  judgment  accordingly. 
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SECTION  II. 

CONVETAKCES  IN  FRAUD  OF  PUECHASERS. 

St.  27  Eliz.  c.  4  (1585).  —  Forasmuch  as  not  only  the  Queen's  most 
excellent  Majesty,  but  also  divers  of  her  Highness'  good  and  loving 
subjects,  and  bodies  politic  and  corporate,  after  conveyances  ob- 
tained, or  to  be  obtained,  and  purchases  made  or  to  be  made,  of  lands, 
tenements,  leases,  estates  and  hereditaments,  for  monej'  or  other  good 
considerations,  may  have,  incur  and  receive  great  loss  and  prejudice 
by  reason  of  fraudulent  and  covinous  conveyances,  estates,  gifts, 
grants,  charges  and  limitations  of  uses  heretofore  made  or  hereafter  to 
be  made,  of,  in  or  out  of  lands,  tenements  or  hereditaments  so  pur- 
chased or  to  be  purchased :  (2)  which  said  gifts,  grants,  charges, 
estates,  uses  and  convej-ances  were,  or  hereafter  shall  be,  meant  and 
intended  by  the  parties  that  so  make  the  sapie  to  be  fraudulent  and 
covinous,  of  purpose  and  intent  to  deceive  such  as  have  purchased  or 
shall  purchase  the  same  ;  (3)  or  else  by  the  secret  intent  of  the  parties 
the  same  be  to  their  own  proper  use,  and  at  their  free  disposition, 
(4)  colored  nevertheless  by  a  feigned  countenance  and  show  of  words 
and  sentences,  as  though  the  same  were  made  bona  fide,  for  good 
causes,  and  upon  just  and  lawful  considerations  : 

II.  For  remedy  of  which  inconveniences,  and  for  the  avoiding  of  such 
fraudulent,  feigned  and  covinous  conveyances,  gifts,  grants,  charges, 
uses  and  estates,  and  for  the  maintenance  of  upright  and  just  dealing 
in  the  purchasing  of  lands,  tenements  and  hereditaments ;  (2)  be  it 
ordained  and  enacted  by  the-authority  of  this  present  parliament,  That 
all  and  every  conveyance,  grant,  charge,  lease,  estate,  encumbrance 
and  limitation  of  use  or  uses,  of,  in  or  out  of  any  lands,  tenements  or 
other  hereditaments  whatsoever,  had  or  made  any  time  heretofore  sith- 
ence  the  beginning  of  the  Queen's  Majestj''s  reign  that  now  is,  or  at 
any  time  hereafter  to  be  had  or  made,  for  the  intent  and  of  purpose  to 
defraud  and  deceive  such  person  or  persons,  bodies  politic  or  corpo- 
rate, as  have  purchased  Or  shall  afterwards  purchase  in  fee-simple, 
fee-tail,  for  life,  lives  or  years,  the  same  lands,  tenements  and  heredit- 
aments, or  any  part  or  parcel  thereof,  so  formerly  conveyed,  granted, 
leased,  charged,  encumbered  or  limited  in  use,  (3)  or  to  defraud  and 
deceive  such  as  have  or  shall  purchase  any  rent,  profit  or  commodity 
in  or  out  of  the  same,  or  any  part  thereof,  (4)  shall 'be  deemed  and 
taken  only  as  against  that  person  and  persons,  bodies  politic  and  cor- 
porate, his  and  their  heirs,  successors,  executors,  administrators  and 
assigns,  and  against  all  and  every  other  person  and  persons  lawfully 
having  or  claiming  by,  from  or  under  them,  or  any  of  them,  which  have 


312  ST.   27  EUZ.  C.   4.  [CHAP.  I. 

purchased  or  shall  hereafter  so  purchase  for  money  or  other  good  con- 
sideration, the  same  lands,  tenements  or  hereditaments,  or  any  part  or 
parcel  thereof,  or  any  rent,  profit  or  commodity  in  or  out  of  the  same, 
to  be  utterly  void,  frustrate  and  of  none  efl'ect;  (5)  any  pretence, 
color,  feigned  consideration,  or  expressing  of  any  use  or  uses  to  the 
contrary  notwithstanding. 

III.  And  be  it  further  enacted  by  the  authority  aforesaid.  That  all 
and  every  the  parties  to  such  feigned,  covinous  and  fraudulent  gifts, 
grants,  leases,  charges  or  conveyances  before  expressed,  or  being 
privy  and  knowing  of  the  same  or  any  of  them,  which  after  the  twen- 
tieth day  of  April  next  coming  shall  wittingly  and  willingly  put  in  ure, 
avow,  maintain,  justify  or  defend  the  same  or  any  of  them,  as  true, 
simple,  and  done,  had  or  made,  bona  fide,  or  upon  good  consideration, 
to  the  disturbance  or  hindrance  of  the  said  purchaser  or  purchasers, 
lessees  or  grantees,  or  of  or  to  the  disturbance  or  hindrance  of  their 
heirs,  successors,  executors,  administrators  or  assigns,  or  such  as 
have  or  shall  lawfully  claim  anything  by,  from  or  under  them,  or  any 
of  them  shall  incur  the  penalty  and  forfeiture  of  one  year's  value  of 
the  said  lands,  tenements  and  hereditaments  so  purchased  or  charged  ; 
(2)  the  one  moiety  whereof  to  be  to  the  Queen's  Majesty,  her  heirs  and 
successors,  and  the  other  moiety  to  the  partj'  or  parties  grieved  by  such 
feigned  and  fraudulent  gift,  grant,  lease,  conveyance,  encumbrance  or 
limitation  of  use,  to  be  recovered  in  any  of  the  Queen's  courts  of  record, 
by  action  of  debt,  bill,  plaint  or  information,  wherein  no  essoin,  pro- 
tection or  wager  of  law  shall  be  admitted  for  the  defendant  or  defend- 
ants; (3)  and  also  being  thereof  lawfull3'  convicted,  shall  suffer 
imprisonment  for  one  half  j'ear  without  bail  or  mainprise. 

IV.  Provided  also,  and  be  it  enacted  b^-  the  authorit3-  aforesaid, 
That  this  Act  or  anything  therein  contained  shall  not  extend  or  be  con- 
strued to  impeach,  defeat,  make  void  or  frustrate  anj'  conveyance, 
assignment  of  lease,  assurance,  grant,  charge,  lease,  estate,  interest  or 
limitation  of  use  or  uses,  of,  in,  to  or  out  of  anj'  lands,  tenements  or 
hereditaments  heretofore  at  anj'  time  had  or  made,  or  hereafter  to  be 
had  or  made,  upon  or  for  good  consideration  and  bona  fide,  to  any 
person  or  persons,  bodies  politic  or  corporate ;  anything  before- 
mentioned  to  the  contrarj-  hereof  notwithstanding. 

V.  And  be  it  further  enacted  by  the  authority  aforesaid.  That  if 
any  person  or  persons  have  heretofore  sithence  the  beginning  of  the 
Queen's  Majesty's  reign  that  now  is,  made  or  hereafter  shall  make  anj- 
conveyance,  gift,  grant,  demise,  charge,  limitation  of  use  or  uses,  or 
assurance  of,  in  or  out  of  any  lands,  tenements  or  hereditaments,  with 
any  clause,  provision,  article  or  condition  of  revocation,  determination 
or  alteration,  at  his  or  their  will  or  pleasure,  of  such  conveyance, 
assurance,  grants,  limitations  of  uses  or  estates  of,  in  or  out  of  the 
said  lands,  tenements  or  hereditaments,  or  of,  in  or  out  of  an^'  part 
or  parcel  of  them,  contained  or  mentioned  in  any  writing,  deed  or 
indenture  of  such  assurance,  conveyance,  grant  or  gift ;  (2)  and  after 


SECT.  II.]  GOOCH'S   case.  313 

such  conveyance,  grant,  gift,  demise,  cliarge,  limitation  of  uses  or 
assurance  so  made  or  had,  shall  or  do  bargain,  sell,  demise,  grant, 
convey  or  charge,  the  same  lands,  tenements  or  hereditaments,  or  any 
part  or  parcel  thereof,  to  any  person  or  persons,  bodies  politic  and 
corporate,  for  money  or  other  good  consideration  paid  or  given  (the 
said  first  conveyance,  assurance,  gift,  grant,  demise,  charge  or  limita- 
tion, not  by  him  or  them  revoked,  made  void  or  altered,  according  to 
the  power  and  authority  reserved  or  expressed  unto  him  or  them  in  and 
by  the  said  secret  conveyance,  assurance,  gift  or  grant),  (3)  That  then 
the  said  former  conve^'ance,  assurance,  gift,  demise  and  grant,  as 
touching  the  said  lands,  tenements  and  hereditaments,  so  after  bar- 
gained, sold,  conveyed,  demised  or  charged,  against  the  said  bar- 
gainees, vendees,  lessees,  grantees  and  every  of  them,  their  heirs, 
successors,  executors,  administrators  and  assigns,  and  against  all  and 
every  person  and  persons  which  have,  shall  or  may  lawfully  claim  any- 
thing, by,  from  or  under  them  or  any  of  them,  shall  be  deemed,  taken 
and  adjudged  to  be  void,  frustrate,  and  of  none  eflfect,  by  virtue  and 
force  of  this  present  Act. 

VI.  Provided  nevertheless,  That  no  lawful  mortgage  made  or  to  be 
made  bona  fide,  and  without  fraud  or  covin,  upon  good  consideration, 
shall  be  impeached  or  impaired  bj"^  force  of  this  Act,  but  shall  stand  in 
the  like  force  and  effect  as  the  same  should  have  done  if  this  Act  had 
never  been  had  nor  made ;  anything  in  this  Act  to  the  contrary  in  any 
wise  notwithstanding. 


GOOCH'S   CASE. 
Queen's  Bench.     1590. 

[Beparted  5  Co.  60  a.] 

And  in  this  case,"  Wrat,  Chief  Justice,  said,  if  A.  seised  of  land 
in  fee  makes  a  fraudulent  conveyance,  to  the  intent  to  deceive  and  de- 
fraud purchasers  against  the  Stat,  of  27  El.  and  continues  in  posses- 
sion, and  is  reputed  as  owner,  B.  enters  into  discourse  with  A.  for  the 
purchase  of  it,  and  by  accident  B.  has  notice  and  knowledge  of  this 
fraudulent  conveyance  and  notwithstanding  concludes  with  A.  and 
takes  his  assurance  of  him  ;  in  this  case  B.  shall  avoid  the  said  fraudu- 
lent conveyance  by  the  said  Act,  notwithstanding  his  notice ;  for  the 
Act  has  by  express  words  made  the  fraudulent  conveyance  void  as  to  a 
purchaser ;  and  forasmuch  as  it  is  within  the  express  purview  of  the 
Act,  it  ought  to  be  so  taken  and  expounded  in  suppression  of  fraud. 
A^d  according  to  the  opinion  of  the  Lord  Wray,  it  was  unanimously 
agreed  and  resolved  by  the  whole  Court  of  Common  Pleas,  Pasch.  3 
Jacobi  in  evidence  to  a  jury  in  an  Ejectionefirmce,  on  a  lease  made  by 
1  Only  an  extract  is  printed  from  this  case. 
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Standen  to  House,  plaintiff,  against  Bullock,  defendant,  that  where  one 
Bullock  had  made  a  fraudulent  estate  of  his  laud  within  the  said  Act  of 
27  El.  to  A.  B.  and  C.  and  afterwards  notwithstanding  offered  to  sell  the 
said  land  to  Standen,  and  before  assurance  thereof  made  b^'  Bullock, 
Standen  had  notice  of  the  said  fraudulent  conveyance,  and  notwith- 
standing proceeded  and  took  his  assurance  of  Bullock  that  Standen 
should  avoid  (by  the  said  Act)  the  said  fraudulent  conveyance  ;  for  the 
notice  of  the  purchaser  cannot  make  that  good  which  an  Act  of  Parlia- 
ment made  void  as  to  him.  And  true  it  is,  quod  non  decipitur  qui 
scit  se  decipi.  But  in  that  case  the  purchaser  is  not  deceived  ;  for  the 
fraudulent  conveyance  whereof  he  has  notice  is  void  as  to  him  by  the 
said  Act,  and  therefore  shall  not  hurt  him,  nor  is  he,  as  to  that,  in  any 
manner  deceived. 


COLVILE   V.   PAEKER. 

King's  Bench.     1607. 

[Reported  do.  Jac.  158.] 

Information  upon  the  Statute  of  27  Eliz.  c.  4,  of  fraudulent  convey- 
ances. Upon  evidence  to  the  jurj',  Tanfield  cited  it  to  be  adjudged 
in  one  Woodi^s  Case.,  where  one  after  marriage  voluntarily  assigned  a 
lease  of  years  quasi  in  jointure  for  his  wife,  and  took  the  pi'ofits,  and 
afterwards  sold  it  to  one  who  had  not  anj'  notice  of  this  conveyance, 
that  it  was  within  the  Statute,  although  at  first  it  was  not  made  upon 
trust  to  be  revoked,  nor  any  clause  of  revocation  therein,  because  it 
was  a  voluntary  convej'ance  at  first,  and  shall  be  intended  fraudulent 
at  the  beginning :  but  if  at  the  time  of  the  marriage  or  afterwards,  by 
reason  of  a  portion  given  bj'  his  wife's  friends  in  recompense  thereof, 
and  for  a  provision  for  the  maintenance  of  his  wife,  he  had  made  an 
assignment  of  such  a  lease  to  his  wife's  friends,  and  had  afterwards 
taken  the  profits  thereof  (as  in  reason  he  ought  during  his  life),  and 
then  had  sold  that  term,  yet  it  had  not  been  within  the  Statute.^ 


DOE  d.  NEWMAN  «.  RUSHAM. 

Qdeen's  Bench.     1852. 

[Reported  17  Q.  B.  723.] 

Ejectment.  On  the  trial,  before  Martin,  B.,  at  the  Wiltshire  Spring 
Assizes,  1851,  the  verdict  passed  for  the  plaintiff,  subject  to  leave  to 
move  to  enter  a  verdict  for  the  defendant. 

1  Cf.  Doe  d.  Otley  v.  Manning,  9  East,  59  (1807). 
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Crowder,  in  the  ensuing  term,  obtained  a  rule  nisi  accordinglj', 
against  which,  in  Trinity  Term,  1851,  Montague  Smith  showed  cause  ; ' 
and  Crowder  and  Barstow  were  heard  in  support  of  the  rule.  The 
facts  and  arguments  are  so  fully  stated  in  the  judgment  as  to  render 
any  more  detailed  report  unnecessary. 

Cur.  adv.  vuU. 

Lord  Campbell,  G.  J.,  now  delivered  the  judgment  of  the  court. 

The  facts  appear  to  be  as  follows. 

John  Newman,  being  seised  in  fee,  by  deed,  3d  July,  1833,  cove- 
nanted to  stand  seised  to  himself  for  life,  remainder  to  Sarah  Newman 
(his  daughter-in-law)  for  life,  remainder  to  George  Newman  (his  grand- 
son), the  lessor  of  the  plaintiff,  in  fee.  On  16th  March,  1844,  John 
Newman  made  his  will,  and  devised  the  premises  to  Sarah  Newman 
for  life,  remainder  to  Thomas  Moi'se  in  fee. 

John  Newman  was  buried  on  19th  March,  1844.  On  the  5th  April, 
1847,  Sarah  Newman  and  Thomas  Morse  sold  and  convej-ed  the 
premises  to  the  defendant  for  £100.  Sarah  Newman  died  on  2d  Maj', 
1849. 

A  verdict  was  found  for  the  plaintiff;  and  a  rule  nisi  has  been 
obtained  to  enter  a  verdict  for  the  defendant. 

The  deed  of  Jolm  Newman  is  admitted  to  be  voluntary :  and  the 
question  is,  Whether  the  defendant  is  such  a  purchaser,  within  Stat. 
27  Eliz.  c.  4,  as  to  be  entitled  to  treat  that  deed  as  fraudulent  and 
void. 

The  principle  on  which  A'oluntary  convej-ances  have  been  held  uni- 
forml3'  to  be  fraudulent  and  void  as  against  subsequent  purchasers 
appears  to  be,  that,  by  selling  the  property  for  a  valuable  considera- 
tion, the  seller  so  entirelj'  repudiates  the  former  voluntary  conve^-ance, 
and  shows  his  intention  to  sell,  as  that  it  shall  be  talcen  conclusive!}-, 
against  him  and  the  person  to  whom  he  conveyed,  that  such  intention 
existed  when  he  made  the  conve3-ance,  and  that  it  was  made  in  order 
to  defeat  the  purchaser.  Such  deeds  have  been  held  fraudulent  and 
void  as  against  such  purchasers  even  when  they  have  had  notice  of 
them ;  Doe  dem.  Otley  v.  Manning,  9  East,  59.  Where  the  same 
person  executes  the  voluntary  conveyance  and  afterwards  sells  and 
conveys  the  propertj",  the  application  of  the  principle  is  obvious  and 
easy.  But  where  the  seller  is  a  different  person  from  him  who  exe- 
cuted the  voluntary  conveyance  it  is  quite  otherwise ;  for  the  acts  of 
one  man  cannot  show  the  mind  and  intention  of  another. 

The  question.  Whether  the  Statute  of  Elizabeth  applies  to  a  pur- 
chaser from  the  heir  or  devisee  of  one  who  has  made  a  voluntary  con- 
veyance, is  discussed  in  the  last  edition  of  Sugden  On  Vendors  and 
Purchasers,  p.  927,  et  seq.  (Uth  ed.),  and  the  authorities  are  there 
collected.  The  learned  author  conchides  by  observing  (p-  928)  :  "  Still 
the  rule  has  never  been  carried  to  this  extent,  that  a  father's  bona  fide 

1  Wth  May.  Before  Lokd  Campbell,  C.  J.,  Patteson,  Coleridge,  and  Eble, 
JJ.  —  Ebp. 
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conveyance  of  the  fee  or  of  any  partial  interest,  although  voluntary, 
can  be  set  aside  by  a  sale  by  the  devisee  or  heir  at  law  of  the  fathej. 
The  rule  properly  confined  to  transactions  really  fraudulent,  or  fraudu- 
lently kept  on  foot,  seems  to  be  open  to  no  solid  objection,  and  it  is  not 
likely  to  be  carried  further." 

BurreVs  Case,  6  Rep.  72  a,  is  supposed  to  have  decided  this  point 
in  favor  of  the  purchaser  from  a  person  different  from  him  who  made 
the  voluntary  conveyance.  The  facts  of  that  case,  however,  do  not 
warrant  any  such  conclusion.  There,  the  grandfather,  on  the  marriage 
of  the  father,  covenanted  to  demise  the  premises  in  question  to  the 
father,  and  bj'  indenture  afterwards  did  demise  them  to  the  father  for 
1000  years.  The  father,  seven  j-ears  afterwards,  assigned  the  lease  to 
his  son,  then  an  infant,  to  the  intent  that  it  should  not  be  merged  by 
descent  of  the  reversion,  and  with  a  colorable  intent  that  the  infant 
should  pay  debts :  the  grandfather  died ;  the  father  entered  and  took 
the  profits  ;  and  nothing  was  done  by  the  son.  under  the  assignment  of 
the  lease.  Afterwards  the  father  sold  the  land  in  fee  to  a  purchaser 
for  a  large  sum  of  money :  and  it  was  held  that  the  purchaser  should 
avoid  the  lease  for  1000  years,  and  the  assignment.  Now  it  is  obvious 
that  it  was  quite  sufficient  to  avoid  the  assignment  of  the  lease  hy  the 
fatlier ;  for,  as  soon  as  that  assignment  was  out  of  the  way,  the  lease 
for  1000  }-ears  would  be  merged  in  the  inheritance,  and  so  there  was 
nothing  on  which  it  was  necessary  that  the  Statute  of  Elizabeth  should 
operate  but  the  voluntary  assignment  which  was  made  by  the  same 
person  who  afterwards  sold  and  convej'ed  the  fee  to  a  purchaser. 

Certainly  the  report  states  the  first  resolution  in  the  case  to  be  thnt 
(6  Rep.  72  6)  "  it  is  not  necessary  that  he  who  sells  the  land  should 
make  the  former  fraudulent  estate,  or  encumbrance ;  but,  be  the  estate, 
&c.,  fraudulent  ut  supra,  whosoever  sells  (makes)  it,  the  purchaser  shall 
avoid  such  fraudulent  estate,  &c."  The  resolution  is  entitled  to  great 
respect :  but,  as  it  goes  beyond  what  is  required  by  the  facts  of  the  case, 
we  do  not  consider  it  to  be  conclusive. 

And,  further,  the  second  resolution  in  BurreVs  Case  is  quite  in  ac- 
cordance with  the  view  we  have  just  taken ;  for  it  is  there  said :  "It 
was  resolved,  that  although  the  father  had  nothing  in  the  inheritance 
of  the  land  at  the  time  of  the  assignment  of  his  term,  but  the  whole 
estate  of  inheritance  was  then  in  the  grandfather  ;  yet  when  the  grand- 
father died,  and  the  father  sold  the  land,  his  vendee  shall  avoid  the 
said  term  by  the  said  Act  (the  said  assignment  on  the  evidence  being 
taken  to  be  fraudulent),  for  if  he  had  bargained  and  sold  the  said  term 
onlj',  the  bargainee  should  have  avoided  the  said  fraudulent  assign- 
ment, and  by  consequence  the  vendee  of  the  whole  fee  simple  shall 
avoid  it."  Now,  if  the  term  only  had  been  sold,  it  would  plainly  have 
been  sold  by  the  same  person  who  made  the  fraudulent  assignment. 

In  the  case  of  Richards  v.  Lewis  and  Doe  dem.  JRichards  v.  Lewis 
(reported  in  the  15th  volume  of  the  Jurist,  p.  512,  and  in  20  Law 
J.  N.  S.,  Com.  P.  177)  the  Court  of  Common  Pleas  commented  upon 
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BurreVs    Case,  6  Eep.  72  a.     The  first  action  was  detinue  for  title 
deeds ;    the  second  for  the  land   itself.     The  facts  were  as  follows. 
Mrs.  Joseph,  having  a  lease  for  years,  in  May,  1829,  by  a  voluntary 
conveyance  in  contemplation  of  marriage  with  Mr.  Saunders,  but  with, 
out  his  knowledge,  conveyed  to  trustees  for  herself  for  life,  with  re- 
mainder to  her  son  Rhys  Morgan  by  a  former  marriage,  and,  if  he 
should  die  without  leaving  issue,  to  Llewellyn  Jenkins  absolutely.    She 
afterwards  married  Mr.  Saunders  ;  and,  in  1837,  she  and  her  husband 
convej'ed  to  Howard  as  trustee  for  themselves  and  the  survivor  for  life, 
with  remainder  to  Riiys  Morgan  absolutely.     Khj's  Morgan  died,  with- 
out issue,  in  1841,  having  disposed  of  the  remainder,  which  he  consid- 
ered he  had  absolute!}'  under  the  deed  of  1837,  to  the  lessor  of  the 
plaintiff,  who  before  the  action  took  an  assignment  from  Howard  the 
trustee  of  the  legal  interest.     In  December,  1840,  Mrs.  Saunders,  hav- 
ing survived  her  husband,  by  deed  of  assignment  mortgaged  the  term 
to  the  defendant,  concealing  from  him  the  previous  settlements.     In 
1842  she  died,  having  bequeathed  the  term  to  Llewellyn  Jenkins,  who, 
in  1843,  conveyed  the  equity  of  redemption,  and  all  his  interest  in  the 
term,  to  the  defendant.     The  plaintiff  had  a  verdict  in  each  case.     In 
the  action  of  ejectment  the  court  held  that  the  deed  of  1829  was  good  ; 
and  that  Mrs.   Saunders,  at  the  time  of  her  marriage,  had  only  a  life 
estate  ;  that  her  husband  could  not  be  considered  as  a  purchaser  within 
the  Statute  of  Elizabeth  ;  and  that,  on  Mrs.  Saunders's  death,  the  con- 
veyance by  her  and  her  husband  in  1837  and  her  mortgage  in  1840 
were  at  an  end ;  and  the  defendant  by  the  conveyance  from  Llewellyn 
Jenkins  had  established  his  title :    therefore  a  nonsuit  was  directed. 
This  decision  does  not  touch  the  resolution  in  Burrel's  Case.     In  the 
action  of  detinue  a  new  trial  was  directed  on  the  ground  of  surprise  as 
to  the  question  of  sufficient  search  having  been  made  for  the  deed  of 
1829.     In  that  case  it  was  urged  by  counsel  for  the  defendant  that,  as 
the  deed  of  1829  was  not  proved,  the  defendant  was  entitled  ;  for  that 
the  deed  of  1837  was  voluntary  only,  and  was  done  away  with  by  the 
subsequent  mortgage  in  1840 ;    and  for  this  BurreVs  Case  was  relied 
on.     The  court  considered  that,  by  the  deed  of  1837,  the  husband  had 
divested  all  the  wife's  interest ;   and  the  case  did  not  therefore  turn  on 
BurreVs  Case:  but  in  the  course  of  the  argument  Mr.  Justice  Williams 
said:  "  Suppose  a  devise  bj'  the  person  making  the  voluntary  convey- 
ance, could  his  devisee,  or  his  heir,  revoke  it  by  a  sale  ?    Where  there 
is  no  actual  fraud,  must  not  the  revoking  conveyance  be  made  by  the 
same  person  who  made  the  voluntarj'  convej'ance?  "  ^     The  Lord  Chief 
Justice  Jervis  also,  in  giving  judgment,  said  :  ■*  "  Burrel's  Case  is  mis- 
understood."    "It  does  not  appear  that  the  courts  at  that  time  held 
mere  voluntariness  a  badge  of  fraud  ;  they  do  not  say  that  every  volun- 
tary deed  is  fraudulent.     Lord  Coke  says,  '  I  acquainted  Popham,  C.  J., 
with  this  resolution,  and  he  allowed  well  of  it,  and  said  it  was  well 

>  15  Jurist,  513,  514.    The  report  ^f  the  judgment  in  11  Com.  B.  1035,  corresponds 
in  effect  with  that  in  the  Jurist,  but  does  not  contain  the  same  language.  —  Rep. 
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done  to  construe  the  said  Act  in  suppression  of  fraud ;  and  (as  he  told 
me)  it  was  adjudged  before  him  and  his  companions,  Justices  of  the 
King's  Bench,  that  where  a  man  in  a  secret  manner  made  an  estate  to 
the  use  of  his  wife  for  her  jointure,  by  fraud  and  covin,  to  defeat  a 
purchaser,  to  whom  he  intended  to  sell  the  land,  that  in  such  case,  if 
the  fraud  be  proved  in  evidence,  or  confessed  in  pleading,  the  pur- 
chaser should  avoid  such  estate."  It  is  clear  from  this  that  cases  of 
actual  fraud  alone  were  in  their  consideration.  It  is  plain  the  deed 
was  proved  to  be  fraudulent  in  fact  there,  and  not  that  the  subsequent 
execution  of  a  deed  for  a  valuable  consideration  was  deemed  to  stamp 
a  prior  voluntary  deed  with  fraud.  There  was  fraud  in  fact  there,  and 
not  merely  fraud  in  law."  Mr.  Justice  Williams  also,  in  giving  judg- 
ment, said  (15  Jurist,  515)  :  "As  to  the  mortgage,  BurreVs  Case,  if 
good  law,  shows,  that  where  there  is  actual  fraud  in  a  conveyance,  a 
subsequent  purchase  from  one  not  guilty  of  the  fraud  is  protected  ;  but 
that  case  has  no  application  where  the  fraud  is  only  constructive.  I 
agree  with  the  opinion  of  Wigram,  V.  C. ;  the  consequence  of  holding 
otherwise  would  be,  that  if  a  father,  wishing  to  disinherit  an  undeserv- 
ing heir  at  law,  made  in  his  lifetime  a  conve^'ance  by  waj'  of  gift  to  his 
younger  children,  the  heir  upon  his  death  might  nevertheless  nullify 
this  deed  by  a  sale,  and  pocket  the  purchase-money." 

The  opinion  alluded  to  of  Vice-Chancellor  Wigram  is  to  be  found  in 
Parker  v.  Carter,  4  Hare,  400  ;  but  it  does  not  appear  by  the  report 
on  what  ground  the  learned  Vice-Chancellor  proceeded.  There,  a  sale 
had  been  made  by  a  surviving  wife  of  her  own  lands  after  a  vokmtary 
deed  and  fine  by  husband  and  wife ;  and  it  was  contended  that  the 
Statute  of  Elizabeth  applied,  and  BurreVs  Case  was  relied  on.  Two 
answers  were  made :  1st.  That  the  deed  and  fine  were  not  voluntarj-, 
for  that  the  joining  bj'  husband  and  wife  was  a  good  consideration  for 
the  act  of  each.  2d.  That  the  sale  was  not  by  the  same  party.  The 
Vice-Chancellor  merely  said  that  the  objection  was  answered,  but  did 
not  say  on  which  ground. 

No  other  case  is  reported,  so  far  as  we  have  been  able  to  find,  in 
which  this  point  has  been  determined  one  way  or  the  other,  except  that 
of  Jones,  Lessee  of  Moffett,  v.  Whittaker,  Longfield  &  Townsend's 
Irish  Exchequer  Reports,  141.  There  William  Smith,  by  a  voluntary 
deed,  in  1820,  conveyed  after  his  death  to  Barton  Smith  in  fee ;  then, 
by  another  voluntary  deed,  in  1828,  he  conveyed  after  his  death  to 
Richard  Smith  in  fee  ;  then,  by  a  third  deed,  in  1830,  he  conveyed  to  the 
defendant,  professedly  for  £500,  expressed  to  be  paid  in  money  and 
£300  in  bonds.  Richard  Smith  became  bankrupt  in  1837  ;  and,  in  1839, 
his  assignees  sold  to  the  plaintiff  for  valuable  consideration.  William 
Smith  died  in  1840  ;  and,  the  defendant  having  got  into  possession,  the 
plaintiff  brought  his  ejectment.  The  jurj*  found  that  no  money  was 
paid,  or  bonds  given  by  the  defendant,  and  the  deed  to  him,  in  1830, 
was  really  fraudulent,  and  made  colorably,  to  defeat  the  deed  to -Rich- 
ard Smith,  in  1828.    But  the  defendant  contended  that,  though  he  had 
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no  title  himself,  the  lessor  of  the  plaintiff  had  none,  for  he  claimed  un- 
der a  voluntary  conveyance  to  Richard  Smith,  in  1828,  which  could  not 
defeat  the  voluntary  conveyance  to  Barton  Smith  in  1820.  The  case 
was  tried  before  Richards,  B. ;  and  the  plaintiff  had  a  verdict ;  and,  on 
motion  to  set  it  aside  and  enter  a  verdict  for  the  defendant,  the  court 
held  that  the  plaintiff  was  entitled  to  recover,  saying  that  it  was  held 
in  Barrel's  Case,  and  ever  since,  that  a  purchaser  for  value  should 
avoid  a  prior  voluntarj'  conveyance,  although  made  by  a  different  per- 
son from  the  seller  to  him.  The  Chief  Baron  Brady  is  reported  to  have 
stated  that  the  defendant  was  grantee  of  a  prior  deed,  executed  for 
a  voluntarj'  consideration,  which  is  a  mistake  of  fact,  though  it  is  not 
material  to  the  legal  point.  Baron  Richards  puts  it  thus:  "The  de- 
fendant relies  upon  an  instrument  founded  on  fraud  ;  not  only  as  under 
the  Statute  but  as  being  actually  fraudulent.  I  certainly  was  myself  of 
opinion  that  this  instrument  was  obtained  in  the  year  1830,  from  a 
weak  old  man,  and  by  gross  contrivances  for  a  very  unworthj'  purpose  ; 
and  so  far  as  the  application  to  set  aside  this  verdict  goes,  I  think  it 
should  be  refused."  This  observation  shows  only  the  weakness  of  the 
defendant's  own  title ;  but  it  does  not  touch  the  question  as  to  the 
infirmity  of  the  plaintiff's  title,  on  which  the  defendant  had  a  right  to 
insist.  If  there  had  been  no  prior  deed  of  1820  to  Barton  Smith,  and 
the  deed  to  Richard  Smith,  though  voluntarj-,  had  been  the  first  in 
order  of  time,  no  doubt  it  would  have  prevailed  against  the  defendant's 
deed  of  1830,  because  that  deed  was  fraudulent  in  fact ;  and  it  would 
also  have  prevailed  against  any,  even  bona  fide,  sale  and  conveyance 
made  after  1839,  when  Richard  Smith's  assignees  sold  for  value,  be- 
cause it  has  been  constantly  held  that  if  the  person  to  whom  a  volun- 
tary convej'ance  is  made  sells  and  conveys  for  value,  that  which  was  in 
its  creation  a  voluntary  conveyance,  and  voidable  by  a  purchaser, 
becomes  good  and  unavoidable  by  matter  ex  post  facto,  and  will  be 
considered  as  made  upon  valuable  consideration  ;  Prodgers  v.  Lang- 
ham,  1  Sid.  133,  and  other  cases,  cited  in  Sngd.  Vendors  and  Pur- 
chasers, p.  937  (11th  ed.).  This,  however,  is  not  by  the  operation  of 
the  Statute  of  Elizabeth,  but  rather  by  excluding  that  operation. 

The  case  of  Jones,  Lessee  of  Moffett,  v.  Whittaker  is  doubtless  an 
authority  for  the  defendant  in  this  case :  but,  with  the  most  sincere 
respect  for  the  learned  judges  by  whom  it  was  decided,  we  cannot  con- 
sider it  as  good  law.  It  would  go  the  length  of  holding  that,  if  there 
be  ten  voluntary  conveyances,  by  the  same  man,  to  ten  different  indi- 
viduals, whichever  of  them  could  first  contrive  to  sell  the  property 
should  prevail  against  the  others.  When  a  man  who  has  made  a  volun- 
tary conveyance  afterwards  sells  to  a  bona  fide  purchaser,  it  maj'  well 
be  considered  that,  as  the  Statute  avoids  the  voluntary  conveyance, 
the  seller  always  had  the  estate  in  him,  and  has,  at  the  time  of  the 
sale,  that  which  he  can  convey  to  the  purchaser :  but  it  does  not  fol- 
low that  he  has  any  estate  in  him  which  he  can  convey  to  any  one  but 
a  purchaser  for  value.     He  clearly  has  not  any  such  estate.    Therefore 
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■in  the  case  of  Jones,  Lessee  of  Moffett,  v.  Whitiaker,  William  Smith 
had  not  an^"^  estate  in  1828  which  he  could  convey  to  Richard  Smith 
(Eichard  not  being  a  purchaser  for  value)  ;  for  he  had  already  conveyed 
away  the  estate  to  Barton  Smith.  So,  in  the  present  case,  John  New- 
man, when  he  made  his  will  in  1844,  had  no  estate  which  he  could 
devise  to  Thomas  Morse  ;  for  he  had  already'  convej-ed  it  to  the  lessor 
of  the  plaintiff;  and,  if  Thomas  Morse  took  nothing  under  the  will, 
how  is  it  possible  that  by  selling  to  the  defendant  he  could  convey  &wy- 
thing  to  him?  We  presume  it  is  not  supposed  that  a  second  grantee 
without  consideration,  or  a  densee,  the  testator  having  before  his  will 
conveyed  away  his  interest  without  consideration,  has  a  power  of  ap- 
pointment in  favor  of  a  purchaser  for  value,  although  no  legal  interest 
in  the  property  has  ever  vested  in  him. 

When  we  consider  the  consequences  which  would  follow  from  the 
doctrine  contended  for  as  regards  a  purchaser  from  an' heir,  we  may 
well  pause  before  we  assent  to  it.  We  may  put  such  a  case  as  the  fol- 
lowing: A.,  tenant  for  life  of  large  estates  under  his  marriage  settle- 
ment, with  remainder  to  his  first  son  in  tail,  has  also  unsettled  estates 
in  fee.  He  has  several  sons  and  daughters.  He  makes  a  voluntarj- 
convej'ance  of  his  unsettled  estates  to  himself  for  life,  remainder  to  his 
younger  children.  A.  dies.  His  eldest  son  succeeds  to  the  large 
settled  estates  under  the  marriage  settlement  of  his  father.  It  is  plain 
that  he  takes  nothing  in  the  others,  either  as  heir  or  otherwise.  But 
he  makes  a  sale  of  those  others  to  a  bona  fide  purchaser.  Accord- 
ing to  the  doctrine  contended  for,  the  purchaser  shall  avoid  the  father's 
voluntary  deed,  and  take  awaj-  from  the  3-oungor  children  the  estates 
in  which  their  father  had  the  fee  and  had  conveyed  it  to  them.  The 
eldest  son  shall  put  the  purchase  money  into  his  pocket,  and  his 
brothers  and  sisters  shall  be  beggars.  This  is  a  monstrous  conse- 
quence ;  and  yet  there  is  no  escaping  from  it,  if  the  doctrine  contended 
for  be  law. 

There  is  indeed  this  difference  lietween  the  case  of  a  purchaser  from 
an  heir  and  that  of  a  purchaser  from  a  devisee,  that,  in  the  former 
case,  the  ancestor  has  done  no  act  whereby  he  has  shown  an3-  intention 
to  repudiate  his  voluntarj-  conveyance,  whereas  in  the  latter  the  testator 
has  done  such  an  act  by  the  devise  in  his  will. 

But  that  act  of  devising  does  not  show  any  intention  in  his  mind  to 
sell  the  property,  nor  that  his  devisee  shall  sell  it.  It  does  not  show 
that  he  at  any  time  contemplated  a  sale ;  and  therefore  it  cannot,  by 
reference  to  the  time  of  the  voluntary  conveyance  being  made,  raise 
the  inference  that  he  intended  to  defraud  purchasers.  In  truth  neither 
heir  nor  devisee  In  such  a  case  has  any  estate  in  him,  and  therefore 
cannot  possiblj'  pass  any  to  a  purchaser. 

The  case  of  Warburton  v.  Loveland,  2  Dow  &  Clark,  480,  in  the 
House  of  Lords,  was  much  relied  on  in  the  decision  of  Jones,  Lessee  of 
Moffett,  V.  Whittaker.  That  case,  however,  turned  on  the  Registry 
Acts,  and  on  the  construction  to  be  put  on  the  express  enactments 
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contained  in  tliem.  It  was  held  that  want  of  registry  made  all  deeds 
affected  by  it  void  as  against  purchasers,  not  only  from  the  persons 
niakino-  those  deeds,  but  from  those  who  were  entitled  to  tlie  estates 
supposing  those  deeds  not  to  have  been  made.  Upon  reading  the 
opinion  of  the  judges  delivered  b}*  Tindal,  C.  J.,  in  that  case,  it  will  be 
found  to  turn  entirely  upon  the  particular  Acts  of  Parliament  under 
discussion,  and  not  to  be  any  authority  for  the  doctrine  now  contended 
for  under  the  Statute  of  Elizabeth. 

Upon  the  whole,  we  are  all  clearly  of  opinion  that  a  purchaser  from 
the  devisee  of  one  who  has  made  a  voluntary  conveyance  in  his  lifetime  , 
is  not  within  the  Statute,  and  that  this  rule  to  enter  a  verdict  for  the 
defendant  must  be  discharged. 

"We  have  deferred  giving  judgment  in  this  case  for  several  terms, 
from  our  respect  for  the  decision  of  the  Irish  Court  of  Exchequer  in 
Jones,  Lessee  of  Mojfett,  v.  W/iittaker,  and  from  a  desire,  after  an  at- 
tentive examination  of  all  the  authorities  upon  the  subject,  to  state 
fully  the  grounds  on  which  we  feel  ourselves  bound  to  differ  from  that 
decision.  Having  heard  of  a  misconception  which  arose  on  a  former 
occasion  when  I  objected  to  the  citation  of  a  decision  of  an  Irish  court 
on  a  mere  point  of  practice,  I  beg  now  to  state  that,  in  my  opinion,  the 
defendant's  counsel  were  fullv  justified  in  citing  this  decision  of  an 
Irish  court  on  the  construction  of  an  Act  of  Parliament  which  is  com- 
mon to  both  parts  of  the  United  Kingdom.  Our  procedure  and  theirs 
are  regulated  by  different  Statutes,  different  rules  and  different  usages  ; 
and  on  mere  questions  of  procedure  no  assistance  can  be  derived  in 
one  island  from  the  decisions  of  the  courts  in  the  other.  But  in  con- 
sidering questions  arising  on  Statutes,  or  on  the  great  principles  of 
jurisprndence,  which  we  have  to  interpret  in  common,  I  will  take  upon 
myself  to  say  that  we  shall  always  be  pleased  to  have  assistance  from 
the  decisions  of  our  learned  brethren  in  Ireland,  and  that  we  shall  treat 
with  the  same  deference  a  judgment  pronounced  in  any  of  the  four 
courts  in  Dublin  as  if  it  had  been  pronounced  in  Westminster  Hall. 

Hule  discharged.^ 


BEAL   V.    WARREN. 

Supreme  Judicial  Court  of  Massachusetts.     1854. 

[Reported  2  Gray,  447.] 

Action  of  tort  for  breaking  and  entering  the  plaintiffs  close,  and 
cutting  and  carrying  away  ten  cords  of  wood.  Answer,  title  in  Azel 
H.  Warren,  one  of  the  defendants. 

At  the  trial  in  the  Court  of  Common  Pleas,  before  Hoar.  J.,  the  plain- 
tiff gave  in  evidence  a  deed  from  Simeon  Warren,  dated  May  2Ist  1851, 
and  recorded  the  next  day,  purporting  to  be  made  in  consideration  of 

1  So  Lewis  V.  Bees,  3  K.  &  J.  132  (1856J. 
VOL.  VI.  —  21 
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$500  paid  to  the  grantor,  and  to  convey  the  premises  to  Ruth  F.  Quind- 
lej-  (then  and  still  a  married  woman),  "  to  have  and  to  hold  the  same 
to  her,  her  heirs  and  assigns,  forever,  and  to  her  and  their  own  use 
and  behoof  forever,  and  to  be  held  by  her,  without  the  intervention  of 
a  trustee,  to  her  sole  and  separate  use,  free  from  the  interference  or 
control  of  her  husband,  agreeably  to  the  Statute  in  such  cases  pro- 
vided." It  was  admitted  that  the  defendants  could  prove,  if  compe- 
tent, that  no  consideration  was  actuall}'  paid  for  this  deed. 

The  plaintiff  also  proved  that  Mrs.  Quindley  occupied  the  premises 
from  the  time  of  receiving  this  deed  until  the  11th  of  November  1851, 
when  she  made  a  deed  thereof  (in  which  her  husband  did  not  join)  to 
the  plaintiff,  in  consideration  of  $500  actually  paid  to  her,  and  this 
deed  was  duly  recorded,  and  the  plaintiff  took  immediate  possession 
of  the  premises.  The  defendants  offered  to  prove  that  the  plaintiff 
knew,  at  the  time  of  purchasing  the  premises  and  taking  this  deed, 
that  the  conveyance  to  Mrs.  Quindley  was  without  consideration ;  but 
the  judge  ruled  that  such  evidence  would  be  immaterial. 

The  defendants  gave  in  evidence  a  deed  of  the  premises  from  Simeon 
Warren  to  Azel  H.  Warren,  his  son  and  co-defendant,  dated  Februarj' 
4th  1852,  and  recorded  the  next  da}- ;  and  proved  that  the  considera- 
tion thereof  was  $800,  actually  paid.  The  wood  was  cut  by  the  de- 
fendants in  the  ensuing  March. 

The  judge  "instructed  the  jury  that  the  deed  from  Simeon  Warren 
to  Mrs.  Quindle}-,  the  grantor  not  being  shown  to  be  indebted  at  the 
time,  gave  a  good  title  to  the  grantee,  against  subsequent  purchasers 
for  a  valuable  consideration,  unless  intended  to  defraud  creditors,  and 
impeached  on  that  ground." 

The  defendants  excepted. 

J.  J.  Clarke,  for  the  defendants. 

N.  C.  Berry,  for  the  plaintiff. 

Thomas,  J.  1.  The  deed  from  Simeon  Warren  to  Mrs.  Quindle}' 
was  a  voluntary  deed  of  gift,  the  grantor  not  being  indebted  at  the 
time  of  the  grant,  and  no  actual  intent  to  defraud  future  creditors  being 
charged  or  shown.  The  estate  was  subsequentlj-  conveyed  to  one  of  the 
defendants,  Azel  H.  Warren,  b}-  Simeon  Warren,  for  a  valuable  consid- 
eration. No  question  is  made  whether  the  second  grantee  had  actual 
notice  of  the  first  convej-ance,  though  from  the  relation  of  the  parties, 
and  from  the  fact  that  there  was  no  attempt  to  show  actual  fraud,  such 
notice  maj'  reasonably  be  inferred.  Nor  would  this  be,  in  the  absence 
of  fraud,  material ;  for  the  registration  of  the  conveyance  would  be 
constructive  notice,  and  sufficient  notice,  to  all  subsequent  purchasers. 
The  question  is  then,  for  the  first  time,  to  be  directly  determined  in  this 
commonwealth,  whether  a  voluntarj-  conveyance,  made  in  good  faith, 
and  not  affecting  creditors,  is  good  as  against  a  subsequent  purchaser 
for  a  valuable  consideration. 

In  the  precise  form  in  which  the  proposition  is  stated  by  the  learned 
judge  of  the  Common  Pleas  there  might  be  some  difficulty.    He  "  in- 


SECT.  II.]  BEAL  V.    WAKEEN.  323 

structed  the  jury  that  the  deed  from  Simeon  Warren  to  Mrs.  Quindley, 
the  grantor  not  being  indebted  at  the  time,  gave  a  good  title  to  the 
grantee,  against  subsequent  purchasers  for  a  valuable  consideration, 
unless  intended  to  defraud  creditors,  and  impeached  on  that  ground." 
Of  course,  the  learned  judge  did  not  intend  to  say  that  it  might  not  be 
impeached  by  showing  that  it  was  made  with  the  intent  and  purpose  of 
defrauding  the  subsequent  purchaser ;  for  this  is  the  specific  evil  against 
which  it  was  the  object  of  the  Statute  of  27  Eliz.  c.  4,  §  2,  as  distin- 
guished from  the  St.  13  Eliz.  c.  5,  §  2,  to  guard.  For  example,  A. 
makes  a  voluntary  gift  to  his  son  B.  with  a  fraudulent  purpose  to  de- 
ceive C,  to  whom  he  proceeds  at  once  to  sell  and  convey  the  same 
estate,  for  a  valuable  consideration.  The  first  conveyance  would  be 
void,  as  against  the  second,  though  the  grantor  was  not  indebted,  and 
had  no  intent  to  defraud  creditors.  Indeed,  it  has  been  held  by  some 
of  the  courts  that  under  St.  27  Eliz.  c.  4,  the  intent  to  defraud  cred- 
itors only  would  not  make  void  a  voluntarj'  gift  as  against  a  subse- 
quent purchaser  for  a  valuable  consideration  ;  but  that  the  gift  must  be 
made  with  the  specific  intent  of  defrauding  subsequent  purchasers. 
Foster  v.  Walton,  5  Watts,  378.  Douglas  v.  Dunlap,  10  Ohio,  162. 
iSanger  v.  Eastwood,  19  Wend.  514.  Bank  of  Alexandria  v.  Patton, 
1  Kob.  (Virg.)  499.  It  is,  however,  otherwise  settled  in  this  State. 
Richer  v.  Ham,  14  Mass.  137.      Clapp  v.  Leatherhee,  18  Pick.  131. 

But  no  evidence  was  oflfered,  at  the  trial,  of  a  design  or  purpose  in 
Simeon  Warren,  by  the  first  deed,  to  deceive  or  defraud  his  son,  the 
subsequent  purchaser  for  valuable  consideration;  and  no  question  or 
suggestion  of  objection  to  the  ruling,  on  this  ground,  was  made  at  the 
argument.  We  are  to  take  the  instruction  therefore,  not  as  an  abstract 
proposition,  but  as  a  practical  rule  applied  to  the  facts  and  posture  of 
the  case. 

The  question  arises  upon  the  construction  of  the  St.  of  27  Eliz.  c.  4, 
§  2,  which  provides  "  that  all  and  every  conveyance,  grant,  charge, 
&c.  in  or  out  of,  an}-  lands,  &c.  bad  or  made  at  any  time  heretofore 
since  the  beginning  of  the  Queen's  Majesty's  reign  that  now  is,  or  at 
any  time  hereafter  to  be  had  or  made,  for  the  intent  and  of  purpose  to 
defraud  and  deceive  such  person  or  persons,  &c.  as  have  purchased  or 
shall  afterwards  purchase  in  fee  simple,  &c.  the  same  lands,  &c.  shall 
be  deemed  and  taken,  only  as  against  that  person  and  persons,  &c.  and 
their  heirs,  &c.  and  against  all  and  every  person  lawfully  having  or 
claiming  by,  from  or  under  them,  which  have  purchased  or  shall  here- 
after so  purchase  for  money  or  other  good  consideration,  the  same 
lands,  &c.  to  be  utterly  void,  frustrate,  and  of  none  effect ;  any  pre- 
tence, color,  feigned  consideration,  or  expressing  of  any  use  or  uses  to 
the  contrary  notwithstanding."  This  Statute  is  said  to  be  in  affirm- 
ance of  the  common  law.  Gadogan  v.  Kennett,  Cowp.  434.  Hamil- 
ton V.  Russell,  1  Cranch,  316.  4  Kent  Com.  (6th  ed.)  463.  No  ques- 
tion is  made  but  that  the  Statute  is  in  force  and  has  been  practised 
upon  here.     In  the  adoption  of  an  English  Statute,  the  received  con- 


324  BEAL  V.   AVAEEEN.  [CHAP.  I. 

struction  of  that  Statute  to  the  time  of  our  separation  from  the  mother 
country  is  adopted  with,  and  forms,  indeed,  an  integral  part  of  it. 
Cathcart  v.  Robinson,  5  Pet.  280. 

But,  at  the  time  of  our  separation  from  England,  there  was  no  settled 
construction  of  this  Statute.  Certainly-  what  maj-  now  be  deemed  the 
settled  construction  of  the  English  courts  was  not  then  established. 
As  late  as  1777,  Lord  Mansfield  said:  "There  is  no  part  of  the  Act  of 
Parliament,  which  affects  voluntary  settlements  eo  nomine,  unless  they 
are  fraudulent."  Doe  v,  Moutledge,  Cowp.  708.  In  earlier  cases  we 
find  the  same  view  of  the  Statute  expressed,  b}-  Lord  Hale  in  Sir 
Ralph  Bovy's  Case,  Vent.  193  ;  by  Lord  C.  J.  Wilmot  in  Roe  v.  Mit- 
ton,  2  Wils.  356  ;  and  by  Lord  Hardwicke  in  the  case  of  Newstead  v. 
Searle,  cited  by  Lord  Mansfield  in  Doe  v.  Routledge,  Cowp.  708,  709. 
We  may  refer,  also,  to  Jenkins  v.  Keymis,  1  Lev.  150 ;  Lavender  v. 
Blakstone,  2  Lev.  146 ;  Garth  v.  JMois,  1  Keb.  486  ;  Jones  v.  Mirsh, 
Cas.  temp.  Talb.  64;  White  v.  Sansom,  3  Atk.  412.  The  construc- 
tion now  adopted  in  England  cannot  be  said  to  have  been  settled  before 
tlie  year  1807,  in  the  leading  case  of  Doe  v.  Manning,  9  East,  59. 
The  rule,  as  now  settled,  is  that  voluntary  convej'ances  are  in  all  cases 
void  as  against  subsequent  bona  fide  purchasers  for  a  valuable  consid- 
eration. Doe  V.  Manning,  9  East,  59.  4  Cruise  Dig.  tit.  32,  c.  28, 
§  21.     Doe  V.  Rusham,  iV  Ad.  &  lil.  N.  R.  723. 

As  authority,  the  English  construction  does  not  conclude  us.  Still 
less  does  the  reasoning  upon  which  it  is  based.  The  ground  is  that  the 
subsequent  conveyance  for  a  valuable  consideration  of  itself  proves  the 
fraudulent  intent  in  making  the  voluntary  conveyance,  or,  in  other 
words,  that  from  the  second  conveyance  the  law  conclusivelj-  presumes 
fraud  in  the  first.  It  is  to  be  observed  that  the  St.  of  27  Eliz.  c.  4,  has 
said  nothing  in  relation  to  voluntarj-  convejances.  It  seeks  to  frustrate 
and  render  void  conveyances,  not  because  they  are  voluntary,  but  be- 
cause made  with  the  intent  and  purpose  to  deceive  and  defraud  such 
person  or  persons  as  shall  purchase  the  land  for  money  or  other  good 
consideration.  Thej'  are  void,  not  because  they  are  voluntary,  but  be- 
cause they  are  fraudulent.  This  is  made  clear  by  a  consideration  we 
have  not  found  adverted  to  in  the  cases  —  that  the  Statute  applies  in 
terms  to  conveyances  made  before  its  passage  from  the  commencement 
of  the  reign.  The  language  of  the  preamble  is  also  explicit  on  this 
point.  The  evil  was  that  "  not  only  the  Queen's  most  excellent  Ma- 
jesty, but  also  divers  of  her  Highness's  good  and  loving  subjects,  may 
have,  incur  and  receive  great  loss  and  prejudice,  by  reason  of  fraudu- 
lent and  covinous  conveyances,"  &c.  "  meant  and  intended  by  the 
parties  that  so  make  the  same,  to  be  fraudulent  and  covinous,  of  pur- 
pose and  intent  to  deceive  such  as  have  purchased  or  shall  purchase 
■  the  same."  "For  the  remedy  of  which  inconveniences,  and  for  the 
avoiding  of  such  fraudulent,  feigned  and  covinous  conve3'ances,  &c. 
and  for  the  maintenance  of  upright  and  just  dealing  in  the  purchasing 
of  lands,  &c.  be  it  enacted,"  &c.    The  purpose  and  intent  of  the  Act 


SECT.  II.]  BEAL   V.   WARREN.  325 

are  also  quite  apparent  from  the  third  section,  which  subjects  anj-  one, 
attempting  to  defend  them,  to  forfeiture  and  imprisonment ;  a  provision 
that  could  not  be  intended  to  apply  to  voluntarj-  gifts  made  in  good 
faith,  by  one  unembarrassed  in  his  affairs,  from  a  sense  of  duty  or 
affection. 

The  effect  of  the  construction  given  to  the  Statute  under  the  English 
rule  is  this  :  If  a  man  malies  a  voluntary  conveyance  from  love,  affec- 
tion or  sense  of  moral  dutj',  and  afterwards  conveys  the  same  estate  to 
a  third  person  for  a  valuable  consideration,  the  mere  making  of  the 
second  deed  shall  be  conclusive  evidence  of  a  fraudulent  intent  in 
making  the  first,  no  matter  what  the  interval  of  time  by  which  tliey  are 
separated.  The  more  natural  conclusion  would  seem  to  be  that  the 
intent  lies  near  the  act,  and  that  the  purpose  of  the  second  conveyance 
was  to  deprive  the  grantee  of  the  rights  acquired  under  the  first;  and, 
where  the  second  grantee  had  knowledge  of  the  first  convej'ance,  that 
he  colluded  with  the  grantor  in  effecting  that  purpose. 

There  are  several  objections  to  this  construction,  equally  fatal.  The 
first  is,  that  it  conclusively  determines,  as  a  question  of  law,  what  is  a 
mixed  question  of  law  and  fact.  A  man  has  a  right  to  give  away  his 
estate.  Such  gift  is  good  as  against  him  and  his  heirs  or  devisees.  It 
is  void  only  as  against  creditors,  or  under  that  Statute  as  against  sub- 
sequent purchasers  for  a  valuable  consideration.  It  is  void  against 
them,  only  when  it  was  made  with  intent  and  purpose  to  deceive  and 
defraud  them.  Whether  such  intent  and  purpose  existed  would  seem 
to  be  a  question  of  fact  for  the  jury  ;  but  if  it  be  a  question  of  law, 
that  is,  if  it  be  the  legal  inference  from  the  facts  proved,  the  inference 
cannot  be  made  till  the  facts  are  found. 

But  this  construction  makes  its  inference  or  presumption  of  fraud 
from  the  mere  fact  of  a  subsequent  conveyance  for  valuable  considera- 
tion ;  so  that,  in  effect,  all  voluntarj'  gifts  are  made  void  as  against 
subsequent  purchasers,  however  reasonable  and  just  may  have  been  the 
purposes  of  the  first  convej-ance,  or  however  unreasonable  and  unjust 
the  purposes  of  the  second.  It  shuts  the  door  to  the  inquiry  whether, 
in  fact,  the  conveyance,  grant  or  charge,  sought  to  be  avoided,  was 
made  with  the  intent  and  purpose  to  deceive  and  defraud,  for  which 
reason  alone  the  Statute  seeks  to  avoid  them. 

Again  ;  it  not  onh'  makes  the  inference  or  presumption  of  fraud  from 
the  simple  act  of  subsequent  sale  ;  but  it  makes  that  presumption  retro- 
spective, and  conclusive  of  the  character  of  a  previous  act,  however 
long  the  interval  of  time  between  the  two,  or  however  changed  the 
condition,  relations  and  motives  of  the  actors.  It  says,  because  the 
grantor  has  now  sold  for  a  valuable  consideration,  the  intent  and  pur- 
pose to  sell  for  a  valuable  consideration  must  have  existed  in  his  mind 
some  fifteen  or  twenty  years  ago,  it  maybe,  when  he  made  the  voluntarj' 
gift.  The  Statute  draws  no  such  conclusion.  The  common  law,  in 
whose  light  it  is  to  be  construed,  draws  no  such  conclusion.  Such  con- 
clusion is  not  based  upon  any  law  of  the  human  mind,  or  any  experi- 
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ence  of  the  modes  of  its  operation.  The  most  that  can  justly  be  said 
is,  that  the  second  conveyance  has  created  a  party  capable  of  avoiding 
the  first,  if  it  was  fraudulent ;  and  that  by  reflection  it  has  some  tend- 
ency to  show  the  purpose  and  intent  of  the  first,  greater  or  less  as  the 
transactions  are  near  or  distant  in  point  of  time,  or  are  connected  in 
fact  by  the  other  evidence  in  the  case. 

Another  objection  to  this  view  of  the  Statute  is  that  it  leaves  uncer- 
tain the  tenure  of  property.  The  owner  of  real  estate  has  the  legal 
right  to  make  a  voluntary  gift  of  it ;  and  if  the  gift  be  made  in  good 
faith,  it  will  conclude  him  and  his  heirs,  and  ought  to  conclude  all  other 
persons.  The  question  whether  it  was  made  in  good  faith,  depends 
upon  the  situation  of  his  affairs  when  it  was  made,  and  the  motives 
and  purposes  which  led  to  the  act.  The  grantor  is  wealthj-,  owes  no 
man,  gives  to  a  child  whose  infirmity  requires  his  aid  a  reasonable  al- 
lowance out  of  his  estate  ;  he  conveys  to  him  a  dwelling-house  or  farm  ; 
the  inducement  to  the  act  was  a  sense  of  dut^-,  with  no  ulterior  pur- 
pose ;  the  deed  is  dul}'  registered  ;  the  partj'  enters  into  open  posses- 
sion. Such  a  gift  would  seem  to  be  as  remote  as  possible  from  fraud ; 
but,  under  this  rule  of  construction,  the  question  whether  valid  or  not 
is  made  to  depend  upon  the  fact  whether  the  grantor  shall  at  any  time 
thereafter  convey  such  estate  for  a  valuable  consideration.  If  so, 
the  rule  presumes  conelusivelj'  that  the  gift  to  the  child  was  fraudulent ; 
and  it  is  avoided  by  the  subsequent  grantee,  even  if  he  had  full  knowl- 
edge of  the  first  conveyance.  Because,  says  Lord  EUenborough  in  Doe 
V.  James,  16  East,  212,  "it  amounts  only  to  notice  of  a  settlement 
which  was  void  against  a  subsequent  purchaser  for  a  valuable  consid- 
eration ;  "  that  is,  it  is  a  conveyance  that  was  fraudulent.  Surelj',  such 
a  construction  makes  the  Statute  an  instrument  of  fraud,  rather  than  a 
means  of  prevention. 

In  a  recent  case  in  the  Queen's  Bench,  Lord  Campbell  thus  states 
the  doctrine:  "The  principle  on  which  voluntary  convej'ances  have 
been  held  uniformly  to  be  fraudulent  and  void  as  against  subsequent 
purchasers  appears  to  be,  that,  by  selling  the  property  for  a  valuable 
consideration,  the  seller  so  entirely'  repudiates  the  former  voluntary 
conveyance,  as  that  it  shall  be  taken  conclusively,  against  him  and  the 
person  to  whom  he  conveyed,  that  such  intention  existed  when  he  made 
the  conveyance,  and  that  it  was  made  in  order  to  defeat  the  purchaser." 
Doe  V.  Busham,  17  Ad.  &  El.  N.  R.  724,  725.  It  is  to  be  observed 
that  Lord  EUenborough,  in  Doe  v.  Manning,  seems  to  have  decided 
upon  the  preponderance,  and  not  the  uniformitj',  of  the  authorities., 
Lord  Campbell's  statement  of  the  doctrine,  we  cannot  but  think,  puts 
it  on  ground  less  tenable,  if  possible,  than  that  before  examined.  The 
grantor,  under  the  Statute  of  27  Ehz.  has,  strictl}-,  no  power  to  repu- 
diate a  voluntary  conveyance.  As  against  him  and  his  heirs  or  de- 
visees, and  those  claiming  under  their  deed,  the  voluntary'  convej-ance 
is  valid.  He  gives  to  another  a  power  to  do  what  he  cannot  do  himself- 
The  second  grantee  holds  as  against  the  first,  not  because  the  grantor 
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has  repudiated  his  first  conveyance,  but  because  it  was  originally  fraud- 
ulent. The  second  conveyance  did  not  make  the  first  fraudulent,  but 
it  enabled  the  new  grantee  to  avoid  it,  because  it  was  made  with  intent 
and  purpose  to  defraud  subsequent  purchasers.  And  if  there  were  tlfis 
power  of  repudiation,  it  is  not  easy  to  see  how  the  act  of  to-day  con- 
clusively shows  a  fraudulent  purpose  and  intent  in  an  act  twenty  years 
ago,  and  this  not  only  as  against  the  grantor,  but  as  against  the  first 
grantee. 

For  these,  among  other  reasons,  we  cannot  accept  the  construction 
of  the  Statute  now  settled  in  England ;  we  are  not  concluded  by  its 
authority  ;  we  are  not  convinced  of  its  soundness. 

The  true  construction  of  the  Statute  we  think  is,  that  convej-ances 
are  not  avoided  merely  because  they  are  voluntary,  but  because  they 
are  fraudulent ;  that  a  voluntary  gift  of  real  estate  is  valid  as  against 
subsequent  purchasers  and  all  other  persons,  unless  it  was  fraudulent 
at  the  time  of  its  execution ;  that  a  subsequent  conveyance  for  a  val- 
uable consideration  is  evidence,  but  by  no  means  conclusive  evidence, 
of  fraud  in  the  first  voluntary  conveyance  ;  and  that  a  voluntary  gift, 
made  when  the  grantor  is  not  indebted,  in  good  faith  and  without  intent 
to  defraud  future  creditors  or  subsequent  purchasers,  is  good  as  against 
a  subsequent  purchaser  for  valuable  consideration  with  notice.  Such 
-we  understand  to  be  the  construction  practically  adopted  in  this  com- 
monwealth, and  which  is,  to  use  the  words  of  Chancellor  Kent,  "  the 
better  American  doctrine."  4  Kent  Cora.  (6th  ed.)  463,  note.  -Ben- 
nett V.  Bedford  Manh,  11  Mass.  421.  Richer  v.  Ham.,  14  Mass.  137. 
Salmon  v.  Bennett,  1  Conn.  525.  Cathcart  v.  Bobinson,  5  Pet.  280. 
Jackson  V.  Town,  4  Cow.  603.  1  Story  on  Eq.  §  427  et  seq.  1  Cruise 
Dig.  (Greenl.  ed.)  tit.  7,  c.  2,  §  7,  note.    1  Amer.  Lead.  Cas.  (3d  ed.)  78. 

The  result  is,  that  the  instructions  of  the  judge  on  this  point  were 
right,  and  that  the  exceptions  to  these  instructions  are  overruled.^ 

'  A  second  point,  on  the  effect  of  Mrs.  Qiiindley's  deed  to  the  plaintiff,  is  omitted. 
The  deed  was  held  to  pass  her  interest  to  him. 
But  see  Fleming  r.  Tovmsend,  6  Ga.  103  (1849). 


328  PKODGERS  V.  LANGHAM.  [CHAP.  I. 


SECTION  III. 

PUKCHASER  FOR  VALUE. 

PRODGERS  V.   LANGHAM. 
King's  Bench.     1663. 

[Eepm-Ud  1  Sid.  133.] 

Baude,  seised  in  fee  of  several  lands  and  manors  in  the  Countj'  of 
Northampton,  and  being  a  recusant  and  also  a  soldier  in  the  war  for 
King  Charles  I.,  in  the  year  1643,  let  his  manors  to  A.  and  B.  in  trust 
for  his  only  daughter  and  heir  (now  the  wife  of  the  plaintiff),  for  twentj-- 
one  years,  to  the  intent  that  the  profits  before  marriage  should  be  for 
her  for  her  maintenance,  and  to  raise  a  portion,  and  if  she  should 
marry  Poulton  or  some  one  else  in  the  lifetime  of  the  said  Baude,  with 
his  consent  and  liliing,  then  in  trust  for  her  during  the  residue  of  the 
term.  The  said  daughter  did  not  marry  P.,  but  she  married  the  plain- 
tiff, with  which  Baude  w^as  displeased  ;  but  after  a  time  he  was  satisfied 
with  it  and  lived  with  them,  and  afterwards  died. 

And  it  was  held  by  the  court  in  this  case,  — 

1.  That  the  convej-ance  to  the  daughter  before  marriage  was  a  volun- 
tary conveyance,  and  will  be  void  by  the  Statute,  of  Fraudulent  Con- 
veyances, as  to  purchasers  for  valuable  consideration,  as  L.  was  in 
this  case. 

2.  That  although  it  was  void  in  its  creation  as  to  purchasers,  yet 
when  the  marriage  took  effect,  the  first  settlement  did  not  remain  volun- 
tar}'  as  it  was  at  its  creation,  but  is  on  valuable  consideration  and  not 
to  be  avoided,  inasmuch  as  the  marriage  is  an  advancement  of  the 
daughter,  and  he  who  married  her  was  induced  so  to  do  by  reason 
of  this  provision. 

So  it  was  agreed  per  Curiam  that  although  a  deed  be  fraudulent  in 
its  creation  and  voidable  by  a  purchaser,  yet  it  can  be  made  good  by 
matter  ex  post  facto,  as  if  one  makes  a  feoffment  covinously,  which 
feoffee  makes  a  feoffment  for  valuable  consideration,  and  then  the  first 
feoffor  enters,  and  makes  a  feoffment  for  valuable  consideration,  the 
feoffee  of  the  first  feoffee  will  keep  the  land  and  not  the  feoffee  qf  the 
first  feoffor,  for  although  the  estate  of  the  first  feoffee  was  in  its  crea- 
tion covinous  and  so  voidable,  3et  when  be  enfeoffs  one  for  valuable 
consideration,  that  one  will  be  preferred  before  the  later  one,  and  so  it 
was  adjudged  lately  on  argument  in  this  court. 

3.  That  Baude  could  agree  to  the  marriage  at  any  time  during  his 
life,  and  therefore  inasmuch  as  he  agreed  afterwards,  although  he  dis- 
agi'eed  at  first,  semble  that  it  is  good.    And  although  they  proved  that 
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he  once  disagreed  expressly,  yet  it  was  held  that  he  could  agree  after- 
wards ;  qumre  tamen  if  the  agreement  relates  for  this  purpose,  because 
by  the  disagreement  the  estate  was  devested. 

4.  That  although  the  lease  for  twenty-one  years  were  concealed  eigh- 
teen of  the  years,  that  would  not  make  it  to  be  fraudulent  by  reason  of 
the  concealment,  if  the  revealing  of  it  would  have  led  to  its  being 
vacated,  as  might  have  happened  in  this  case,  because,  the  deed  being 
after  1642,  the  committees '  avoided  and  annulled  all  such  deeds  or  im- 
prisoned the  party  until  he  would  do  it.  Therefore  although  the  deed 
was  not  revealed  until  all  but  two  years  of  the  term  were  expired,  yet  it 
remained  good  against  Langham  the  purchaser,  and  so  was  found. 


JENKINS  V.   KEYMES. 
Chancery.     1688. 
[Reported  1  Lev.  237.] 

Sir  Nicholas  Keymes  being  tenant  for  life,  the  remainder  to  his  son, 
Sir  Charles,  in  tail;  they  about  the  year  1641,  in  consideration  of  a 
marriage  to  be  had  between  Sir  Charles  and  Blanch  Mansel,  and  £2,500 
portion  paid,  levied  a  fine  to  the  use  of  Sir  Nicholas  for  life,  the  remain- 
der to  Sir  Charles  and  Blanch  for  their  lives,  the  remainder  to  the  heirs  of 
the  body  of  Sir  Nicholas  (Sir  Charles)  of  the  said  Blanch  begotten,  the 
remainder  to  the  heirs  of  the  body  of  Sir  Charles,  with  power  for  Sir 
Nicholas  to  charge  the  premises  with  £2,000.  Sir  Nicholas  and  Sir 
Charles  about  the  year  1842,  joined  in  a  lease  and  release  to  David 
Jenkins,  the  Welsh  judge,  and  his  heirs,  for  £2,000,  on  condition  of 
payment  of  £2,000,  with  interest  some  years  after,  to  be  void,  and 
covenants,  on  default  of  pa3'ment,  to  make  further  assurance.  And 
about  the  year  1643,  by  indenture  between  Sir  Nicholas  of  one  part, 
and  Sir  John  Awbry  of  the  other  part.  Sir  Nicholas  reciting  the  power, 
it  is  said,  in  the  indenture,  that  he  charged  the  premises  with  £2,000 
for  the  payment  of  his  debts ;  but  it  is  not  said,  that  he  granted  any- 
thing to  Sir  John  Awbry,  nor  that  he  charged  the  lands  to  Sir  John 
Awbry,  or  to  an}'  other  person,  but  (only)  that  he  charged  them. 
Blanch  afterwards  dies  without  issue,  Sir  Charles  marries  another  wife, 
by  whom  he  had  issue  Sir  Charles  the  defendant,  and  dies :  David 
Jenliins  dies,  and  leaves  David  Jenkins  the  plaintiff,  his  heir  and  ex- 
ecutor, who  brought  an  ejectment  in  the  Exchequer  Chamber  ;  and  on 
a  special  verdict  it  was  adjudged,  as  before  appears,  that  the  lease  and 
release  was  no  good  execution  of  the  power  at  common  law  ;  and  now 
he  brought  his  bill  in  equity  on  these  grounds,  viz.,  1st.  That  the  con- 
sideration of  the  marriage  of  Blanch,  and  the  £2,500  paid  with  her 
1  See  St.  1642,  c.  4,  Scobell's  Acts,  p.  37. 
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did  not  extend  to  the  defendant,  being  an  issue  by  the  second  venter, 
and  so  the  estate  in  remainder,  whereby  he  claimed,  was  voluntary. 
2dly.  That  the  father,  tenant  in  tail,  joining  in  the  conveyance  (who 
might  by  fine  have  barred  the  defendant)  if  his  issue  could  not  be 
obliged  by  his  covenant  for  further  assurance,  to  make  that  assurance 
good  which  his  father  had  made.  3dly.  If  not,  then  though  the  power 
be  not  well  executed  as  to  the  intent,  yet  whether  it  shall  not  be  made 
good  in  equity  as  to  the  £2,000.  And  upon  the  bill  and  answer  with 
this  further,  that  Sir  John  Awbry  having  £500  due  to  him,  and  suing 
here  for  relief,  his  bill  was  dismissed,  Sir  Nicholas  only  having  sealed 
the  deed,  and  no  proof  that  Sir  Charles  assented  thereto,  which  was 
now  made  appear  (Q.)  ;  and  it  also  appeared  that  the  defendant  had  paid 
other  debts  of  Sir  Nicholas  due  by  bond  to  the  value  of  £2,000.  And 
now  on  the  said  points  it  was  declared  by  the  Lord  Keeper  Bridgman 
as  to  the  first,  the  consideration  of  £2,500  paid  on  the  first  marriage, 
should  extend  to  the  issue  by  the  second  venter ;  and  as  to  the  second, 
that  the  issue  in  tail  was  not  bound  by  the  covenant  of  his  father  to 
make  that  assurance  good,  which  his  father  might  have  made  good  by 
a  fine,  although  it  was  said,  that  it  had  been  so  done  formerlj-,  and 
that  the  Lord  Chancellor  Hyde  was  of  that  opinion :  and  as  to  the 
third,  the  Lord  Keeper  held,  that  Sir  Nicholas  and  Sir  Charles  joining 
in  the  conveyance  to  Jenkins,  and  covenanting  on  default  of  pajment 
to  make  further  assurance,  cannot  be  taken  to  be  an  execution  of  the 
power  at  all,  but  as  a  common  mortgage  ;  and  although  that  the  deed 
to  Awbry  was  not  a  legal  execution  of  the  power,  for  default  of  a  per- 
son to  whom  it  should  be  charged,  yet  it  being  intended  for  an  execu- 
tion of  the  power,  it  shall  be  aided  in  equity  before  that  to  Jenkins, 
and  that  the  defendants  having  (though  not  executors),  paid  to  the 
value  of  £2,000  in  debts,  may  apply  it  in  execution  of  the  power  to 
the  discharge  of  the  lands,  being  ter-tenants. 


NEWSTEAD  v.   SEARLES. 
Chancery.     1738. 
[Reported  1  Atk.  265.] 

The  plaintiff  Newstead  is  the  eldest  son  and  heir  of  Elizabeth,  late 
the  wife  of  Newstead  senior,  who  was  the  eldest  daughter  and  coheir 
of  Elizabeth  Searles  deceased,  by  John  Martyn,  her  former  husband, 
and  the  plaintiff  Susannah  is  the  youngest  daughter,  and  another  of  the 
coheirs  of  Elizabeth  Searles,  deceased,  hy  John  Martyn,  and  the  plain- 
tiff Elizabeth  the  wife  of  Joseph  Atkinson,  is  the  daughter  of  Susannah 
Stokes,  and  grandchild  of  Elizabeth  Searles. 

Mr.  Cornwallis  seised  in  fee  of  freehold  and  copyhold,  and  pos- 
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sessed  of  leasehold,  held  of  the  Bishop  of  Norwich  in  Suffolk,  of  the 
j-early  value  of  £150,  made  his  will  in  1698,  having  first  surrendered 
his  copyhold  estate  to  the  use  of  his  will,  and  thereby  gave  to  Grace 
his  wife  all  his  freehold,  copyhold,  and  leasehold,  for  so  long  as  she 
should  continue  his  widow,  and  after  her  decease,  then  he  gave  the 
freehold,  copyhold  and  leasehold  estates,  to  Elizabeth  Searles,  then 
Elizabeth  Martjn  his  daughter,  and  her  heirs ;  the  testator  died  soon 
after. 

Elizabeth  Searles,  before  her  marriage  with  the  defendant  Samuel 
Searles,  by  indenture  dated  the  30th  of  April,  1709,  between  her  of 
the  first  part,  Samuel  Searles  of  the  second  part,  Smith  and  Maltyward 
of  the  third  part,  reciting  the  will  of  Mr.  Cornwallis,  and  that  a  mar- 
riage was  intended  between  Elizabeth  and  Samuel ;  and  that  it  was 
agreed  Elizabeth  should  have  the  disposition  of  her  estates  after  the 
death  of  Grace ;  Ehzabeth  with  the  consent  of  Samuel  for  the  settle- 
ment of  her  estate  upon  such  children,  and  grandchildren,  as  Elizabeth 
should  have  living,  either  by  her  late  husband  John  Martyn,  or  by 
Samuel  Searles  at  the  time  of  her  death,  did  covenant  with  Smith  and 
Maltyward,  that  they  and  their  heirs  should  after  the  intended  mar- 
riage, and  the  death  of  Grace,  stand  seised  of  the  messuage  held  by 
lease  of  the  Bishop  of  Norwich,  and  all  other  the  said  estates  of  John 
Cornwallis,  given  by  his  will  to  Elizabeth  Searles  after  Grace's  decease, 
to  the  uses  therein  and  after  mentioned,  that  is  to  say,  when  the  free- 
hold and  copyhold  lands  should  come  to  be  vested  in  Elizabeth,  to 
permit  Samuel  Searles  to  receive  to  his  own  use,  during  the  coverture, 
the  rents  and  profits  thereof,  and  if  Elizabeth  survived  Samuel,  then 
she  to  receive  them  during  her  life,  with  a  power  to  Elizabeth  to  charge 
the  said  estates  by  her  will,  or  any  other  writing,  with  £200  to  be  paid 
after  her  decease,  as  she  should  appoint,  and  for  want  of  such  ap- 
pointment, to  be  paid  to  Samuel,  and  after  the  deaths  of  Grace  and 
Elizabeth,  that  the  trustees  and  their  heirs  "  should  divide  the  free- 
hold, copyhold,  and  leasehold  estates  in  manner  following,  (that  is  to 
say,)  if  no  issue  between  Samuel  and  Elizabeth  living  at  her  decease, 
that  then  they  should  convey  one  moiety  of  the  said  premises  to  the 
use  of  the  plaintiff  Newstead,  his  heirs  and  assigns,  and  the  other 
moiety  to  the  use  of  the  plaintiff  Susannah  Stokes  her  daughter  for 
life,  remainder  to  her  granddaughter  the  plaintiff  Elizabeth  Atkinson, 
her  heirs  and  assigns ;  provided,  if  there  should  be  any  child  or  chil- 
dren between  Samuel  and  Elizabeth,  that  tlien  each  such  child  to  have 
an  equal  share  of  the  said  estate,  with  the  plaintiff  Newstead  and  Eliza- 
beth Atkinson." 

The  marriage  took  effect,  and  the  defendant  Searles  entered  upon 
the  freehold,  copyhold,  and  leasehold  lands,  and  received  the  rents 
thereof,  upon  the  death  of  Grace,  which  happened  in  1719,  and  enjoyed 
the  same  unto  the  death  of  Elizabeth,  which  happened  in  September 
1733,  without  leaving  any  issue  by  the  defendant  Searles  ;  the  plaintiff, 
on  the  death  of  Elizabeth,  became  entitled  to  the  said  moiety  under 
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the  settlement,  and  Susannah  Stokes  to  the  other  for  life,  with  reroain- 
der  to  Elizabeth  Atkinson  and  her  heirs,  and'  insist  the  same  ought  to 
be  convej-ed  accordingly,  and  that  the  deed  of  the  30th  of  April,  1709, 
ought  to  be  carried  into  execution  ;  and  therefore  by  their  bill  pray  an 
account  of  the  rents,  &c.  received  from  the  freehold,  copyhold,  and 
leasehold  estates,  since  the  death  of  Elizabeth  Searles,  and  that  one 
moiety  of  the  residue  of  the  profits  may  be  paid  to  the  plaintiff  New- 
stead,  the  other  to  the  plaintiff  Stokes,  and  Susannah  his  wife,  and  that 
the  legal  estate  of  the  said  freehold,  copyhold,  and  leasehold  estates 
may  be  granted,  surrendered,  and  conveyed  to  such  of  the  plaintiffs  as 
are  entitled  to  the  same,  according  to  the  settlement  of  the  30th  of 
April,  1709. 

The  defendant  Searles  in  1719,  together  with  Elizabeth  his  wife, 
mortgaged  the  freehold  estate  for  a  term  of  years,  for  £200  to  Pindar, 
and  the  leasehold  estate  was  afterwards  assigned  to  him,  as  a  further 
security,  and  Searles  and  his  wife  levied  at  that  time,  and  afterwards, 
fines,  whereby  the  freehold  and  leasehold  became  vested  in  Searles  in 
fee,  after  Elizabeth's  death,  subject  to  the  mortgage. 

Searles  insisted  that  he  was  entitled  to  the  equitj-  of  redemption,  and 
that  his  wife  executed  such  deeds  and  fines  out  of  affection  to  him,  and 
also  that  Elizabeth  dj'ing  without  appointing  the  two  hundred  pounds 
under  the  deed  of  the  30th  of  April,  he  ought  to  have  it  paid  to  him. 

The  defendant  Miller  claims  as  assignee  of  Pindar's  mortgage  term, 
which  after  several  mesne  assignments  became  vested  in  him  the  26tli 
of  March,  1733,  at  which  time  he  advanced  a  further  sum  to  Searles 
and  his  wife,  and  that  there  .is  now  due  to  him  for  principal  £1310  be- 
sides interest,  and  says  that  he  never  had  any  notice,  till  after  the  death 
of  Elizabeth  Searles,  of  the  plaintiff's  claim,  nor  of  the  indenture  of 
the  30th  of  April,  1709. 

LoKD  Chancellor  [Hardwicke].  The  question  is.  Whether  the 
articles  of  the  30th  of  April,  1709,  are  for  a  valuable  consideration 
and  binding,  or  ought  to  be  considered  as  voluntarj-  and  fraudulent, 
with  respect  to  subsequent  creditors  or  purchasers? 

If  I  was  to  lay  it  down  as  a  rule  that  such  articles  as  these  are  not 
binding,  it  would  become  impossible  for  a  widow  on  her  second  mar- 
riage to  make  any  certain  provision  for  the  issue  of  a  former,  and  the 
second  husband  might  then  contrive  to  defeat  the  provision  made  for 
those  children. 

I  am  of  opinion  these  articles  ought  not  to  be  considered  as  a  volun- 
tary agreement,  and  that  the  plaintiffs  are  entitled  to  relief  in  this  court. 
This  is  the  case  of  a  widow,  who  has  two  children  by  a  former  hus- 
band, and  no  provision  made  for  them,  and  tlaose  two  children  have 
each  of  them  a  child,  and  the  mother  being  in  possession  in  her  own 
right  of  freehold  estate,  leasehold,  and  copyhold,  the  second  husband, 
if  there  had  been  a  child  born  alive,  would  have  been  entitled  to  be 
tenant  by  the  curtesy  of  the  freehold,  and  also  to  the  leasehold  and 
copyhold  immediately  upon  the  marriage. 


SECT.  III.]  NEWSTEAD  V.    SEARLES.  333 

To  prevent  this,  by  the  ai-ticles  before  the  second  marriage,  £200  is 
allowed  to  be  raised  by  the  wife  out  of  the  estate,  and  in  case  there 
should  be  no  children  of  the  second  marriage,  then  one  moiety  thereof 
was  to  go  to  the  plaintiff  Newstead,  his  heirs  and  assigns,  and  the  other 
to  Susannah  Stokes  for  life,  remainder  to  Elizabeth  Atkinson,  her  heirs 
and  assigns,  the  former  her  grandson  by  the  first  marriage,  and  the 
latter  her  daughter  and  granddaughter ;  but  if  there  should  be  any 
child  or  children  of  the  second  marriage,  then  thej-  were  to  have  an 
equal  share  with  the  plaintiffs. 

Upon  the  mortgage  to  Pindar,  by  the  contrivance  of  some  country 
attorney,  Elizabeth  Searles  and  her  husband  levied  a  fine,  and  in  the 
deed  to  lead  the  uses  there  is  a  complete  recital  of  the  will,  under 
■which  the  wife  claimed,  and  of  her  marriage  settlement  in  so  ample  a 
manner,  that  the  will  and  settlement  must  necessarily  have  been  laid 
before  him,  and  he  must  consequently  have  had  full  notice  of  it  as 
agent  for  the  mortgagee. 

The  children  of  the  first  marriage  stand  in  the  very  same  plight  and 
condition  as  the  issue  would  have  done,  if  there  had  been  any  of  the 
second  marriage,  and  even  are  provided  for  before  them. 

Supposing  there  had  been  issue  of  the  second  marriage,  and  thej'  had 
brought  their  bill  to  carr3'  these  articles  into  execution,  upon  a  decree 
in  their  favor,  would  not  the  children  bj-  the  first  marriage  have  been 
equally  entitled  to  a  benefit  from  the  decree? 

Taking  the  case  with  all  its  circumstances,  I  think  the  settlement  no 
voluntary  agreement,  but  a  binding  one ;  the  Statutes  of  the  13  and  27 
Eliz.  that  make  corivejances  fraudulent,  are  voluntary  conve^-ances, 
made  against  purchasers  upon  a  valuable  consideration,  or  bona  fide 
creditors  :  but  it  would  be  difficult  to  show  that  such  a  limitation,  as  in 
the  present  case,  has  been  held  fraudulent,  and  void  against  subsequent 
purchasers  or  creditors. 

The  present  is  a  stronger  case,  for  here  are  reciprocal  considerations 
both  on  the  part  of  the  husband  and  wife,  by  the  provision  under  the 
articles  for  the  children  of  the  second  marriage. 

The  mortgagees  had  notice  that  the  lands  were  liable  to  these  articles, 
and  therefore  the  plaintiffs  are  entitled  to  have  the  benefit  of  them 
against  the  defendants  who  are  affected  by  notice ;  and  his  Lordship 
decreed  an  account  to  be  taken  of  what  is  due  for  the  principal  sura  of 
£200  and  interest,  from  the  death  of  Elizabeth,  the  late  wife  of  defend- 
ant Searles,  and  to  tax  Miller  his  costs  so  far  as  relates  to  the  mort- 
cawe  of  £200  and  upon  being  paid  what  shall  be  reported  due,  ordered 
the  defendants  Miller  and  Searles  to  convey  the  freehold,  and  to  assign 
the  leasehold,  and  surrender  the  copyhold  free  of  all  incumbrances  done 
by  them,  to  the  plaintiff'  Newstead,  Susannah  the  wife  of  Stokes,  and 
Elizabeth  the  wife  of  Atkinson,  according  to  the  several  estates  and 
interests  therein  provided  and  limited  to  them  by  the  said  marriage 
articles. 
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CLAYTON   V.  WILTON. 

King's  Bench.     1813. 

[Reported  &  M.  &  S.  67  m.] 

Case  from  the  Court  of  Chancery.  The  plaintiff  being  seised  in  fee, 
previously  to,  and  in  contemplation  of  his  marriage  with  Susan  Nuttall, 
by  indentures  of  lease  and  release  of  the  28th  and  29th  of  November 
1788,  between  the  plaintiff  of  the  first  part,  the  said  Susan  Nuttall  of 
the  second  part,  Earl  Grey  de  Wilton  and  Charles  Townley  of  the  third 
part,  and  Randall  Andrews  and  Thomas  Whitehead  of  the  fourth  part, 
reciting  that  the  said  S.  Nuttall  was  possessed  of  and  entitled  to  a  por- 
tion or  fortune,  consisting  of  several  sums  of  money  placed  out  at 
interest  upon  mortgage  in  her  own  name,  and  in  the  name  of  the 
executors  of  her  late  father,  during  her  minority',  whereupon  there  was 
due  for  principal  and  interest  the  sum  of  £7,000  and  upwards ; 
reciting  also  the  intended  marriage,  and  that  upon  the  treaty  tiiereof, 
it  had  been  agreed  that,  in  case  the  marriage  took  effect,  the  said  por- 
tion or  fortune  should  be  paid  and  applied  towards  discharging  certain 
sums  of  £10,075,  which  were  good  charges  in  equity  upon  the  said 
estates  of  the  plaintiff ;  and  that  the  said  hereditaments  should  be  set- 
tled upon  such  trusts,  and  subject  to  such  powers,  provisos,  &e.  as 
thereinafter  expressed,  he,  the  plaintiff,  in  consideration  of  the  in- 
tended marriage,  and  of  the  said  portion  or  fortune  beiug  paid  and 
applied  as  before  mentioned,  and  for  making  a  competent  jointure  for 
the  said  Susan  Nuttall,  in  case  the  marriage  should  take  effect,  and  she 
should  survive  him,  and  also  a  provision  of  portions  and  maintenance 
for  the  issue  of  the  marriage,  aud  for  settling  and  assuring  the  said 
hereditaments  upon  such  trusts,  and  subject  to  such  powers,  provisos, 
&c.  as  thereinafter  mentioned  ;  and  in  consideration  of  the  sum  of  10s. 
by  the  said  Lord  Grej',  C.  Townley,  R.  Andrews,  and  T.  Whitehead  to 
the  plaintiff  paid,  the  receipt  whereof  was  thereby  acknowledged,  re- 
leased and  convej'ed  the  said  hereditaments  unto  the  said  Lord  Grey, 
C.  Townley,  R.  Andrews,  and  T.  Whitehead,  and  their  heirs,  to  the  use 
of  the  plaintiff  and  his  heirs  till  the  marriage,  and  afterwards  to  the 
nse  of  him  and  his  assigns  for  life,  without  impeachment  of  waste ; 
remainder  to  the  use  of  the  said  Lord  Grey  and  the  three  other  trustees 
in  trust,  to  preserve  contingent  remainders ;  remainder  to  the  said 
Susan  Nuttall  and  her  assigns,  to  receive  a  certain  rent  charge  thereout 
for  her  jointure,  and  in  bar  of  dower  ;  remainder  to  the  use  of  the  first 
and  other  sons  of  the  plaintiff  on  the  body  of  the  said  Susan  Nuttall 
to  be  begotten,  and  the  heirs  male  of  their  bodies  severally  and  suc- 
cessively in  tail  male ;  remainder  to  the  use  of  the  first  son  of  the 
plaintiff  on  the  body  of  any  woman  or  women  he  might  happen  to 
marry  after  the  decease  of  the  said  Susan  Nuttall,  to  be  begotten,  and 
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the  heirs  male  of  the  body  of  such  first  son  lawfully  issuing ;  re- 
mainder to  the  use  of  the  second,  third,  fourth,  and  all  and  every  other 
son  and  sons  of  the  plaintiff  on  the  bod}'  of  a.ny  such  woman  or  women, 
and  the  heirs  male  of  his  and  their  bodies  ;  remainder  to  the  use  of  all 
and  ever}'  the  daughters  of  the  plaintiff  on  the  bod}'  of  the  said  Susan 
Nuttall  to  be  begotten,  equally  to  be  divided  between  them  as  tenants 
in  common,  and  of  the  heirs  of  the  body  and  bodies  of  such  daughter 
and  daughters,  with  cross  remainders  to  the  daughters ;  and  in  case  all 
but  one  should  die  without  issue,  or  if  there  should  be  but  one  such 
daughter,  then  to  the  use  of  such  one  surviving  or  only  daughter  and 
the  heirs  of  her  body ;  remainder  to  the  use  of  the  plaintiff  and  his 
heirs  forever. 

The  marriage  took  effect,  and  the  said  Susan  Nuttall  died  without 
issue ;  after  whose  death  the  plaintiff,  before  he  married  again,  by  in- 
denture of  lease  and  release  of  the  17th  and  18th  of  June  1794,  con- 
veyed a  part  of  tiie  said  hereditaments  to  Lady  Mary  Stanley  and  her 
heirs, /br  a  full  and  valuable  consideration  paid  by  her  to  the  plaintiff. 

And  the  question  was,  whether  this  conveyance  was  a  good  and  valid 
conveyance  against  the  issue  of  the  plaintiff's  second  marriage. 

This  question  was  argued  at  Serjeants'  Inn  on  Tuesday,  the  27th 
April  1813,  at  the  sittings  before  Easter  Term,  by  Scarlett  for  the  plain- 
tiff, and  Holroyd  for  the  defendant ;  the  point  in  debate  being,  whether 
the  settlement,  as  it  regarded  the  children  of  a  future  marriage,  was  to 
be  deemed  voluntar}',  and  as  such,  void  against  a  subsequent  bona  fide 
purchaser  for  valuable  consideration.  And  the  court  afterwards  sent 
the  following  certificate  :  — 

"  This  case  has  been  argued  before  us  bj' counsel.  We  have  con- 
sidered it,  and  are  of  opinion  that  the  conveyance  by  the  plaintiff  to 
Lady  Mary  Stanley  is  not  a  good  and  valid  conveyance  against  the 
issue  of  the  plaintiff's  second  marriage. 

Ellenborough,  S.  Le  Blanc, 

N.  Grose,  J.  Bayley." 


WARDEN   V.    JONES. 

Chancery.     1857. 
[Reported  2  De  O.  &  J.  76.] 

This  was  an  appeal  from  the  decision  of  the  Master  of  the  Halls, 
setting  aside  a  postnuptial  settlement  as  fraudulent  against  the  cred- 
itors of  the  settlor. 

At  the  time  of  the  settlor's  marriage  his  intended  wife  was  the 
reofistered  proprietor  of  £1 ,000  stock  of  the  Lancashire  and  Yorkshire 
Eailway  Company,  and  according  to  the  Company's  Act  and  to  the 
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Companies  Clauses  Consolidation  Act  incorporated  therewitli,  the 
stock,  when  held  by  anj'  female  proprietor,  passes  upon  her  mar- 
riage to  her  husband,  unless  a  settlement  or  agreement  for  a  settle- 
ment is  made  or  entered  into  on  the  marriage,  and  the  companj-  does 
not  recognize  the  wife  after  the  marriage  as  the  proprietor  of  the  stock, 
the  husband  having  immediately  upon  the  marriage,  and  without  notice, 
power  to  sell  the  stock  upon  the  production  of  a  copy  of  the  marriage 
certificate,  and  a  declaration  verifj-ing  the  same,  and  identifying  the  wife 
as  the  proprietor  registered  in  the  books  of  the  companj*.  The  husbaud 
maj-  in  this  manner  sell  and  transfer  to  a  purchaser,  but  the  companj' 
does  not  register  the  transfer  until  the  husband  is  recognized  as  pro- 
prietor by  his  name  being  registered  as  such. 

According  to  the  evidence  on  behalf  of  the  wife,  she  and  her  intended 
husband  went  together  to  a  solicitor  a  few  days  before  the  marriage  to 
have  a  settlement  prepared  of  the  stock.  The  solicitor,  however,  could 
not  prepare  the  settlement  in  time  for  the  marriage,  and  the  intended 
husband  told  the  intended  wife  that  the  settlement  would  be  equally 
good  if  prepared  afterwards. 

The  stock  was  subject  to  a  mortgage  for  £260,  and  the  stock  certifi- 
cates were  in  the  hands  of  the  mortgagee. 

The  marriage  took  place  on  the  16th  of  June,  1855,  without  any  set- 
tlement or  agreement  for  a  settlement  having  been  made  in  writing,  but 
on  the  6th  of  July  following  a  settlement  was  executed.  It  was  dated 
on  that  day,  and  made  between  Charles  William  Henry  Barnett  and 
Elizabeth  his  wife  (the  husband  and  wife)  of  the  one  part,  and  Thomas 
Williamson  Jones  and  George  Sneade  of  the  other  part,  and  therebj', 
after  reciting  the  marriage  and  that  no  settlement  was  executed  between 
Charles  William  Henry  Barnett  and  Elizabeth  his  wife  previous,  to  their 
said  marriage,  and  that  the  said  Elizabeth  Barnett  was  at  the  time  of 
her  said  marriage  possessed  of  or  entitled  to  the  sum  of  £1,000  stock 
of  the  Lancashire  and  Yorkshire  Railway  Company,  subject  neverthe- 
less and  charged  with  the  paj'ment  of  £260  to  Jonathan  Jones  therein 
described  for  monej'  advanced  by  him  to  Elizabeth  Barnett  previous  to 
her  marriage,  with  interest  thereon,  and  that  it  had  been  agreed  be- 
tween Charles  William  Henry  Barnett  and  Elizabeth  his  wife  that  the 
said  sum  of  £1,000  stock  of  the  Lancashire  and  Yorkshire  Railwaj' 
Company  should  be  forthwith  sold,  and  that  the  produce  thereof  should 
be  applied  first  in  payment  of  the  said  sum  of  £260  and  Interest  so  due 
and  owing  to  the  said  Jonathan  Jones  as  aforesaid,  then  in  the  purchase 
of  the  sum  of  £500  £3  per  cent  Reduced  Bank  Annuities  in  the  names 
of  Thomas  Williamson  Jones  and  George  Sneade,  and  settled  as  there- 
inafter mentioned,  and  that  the  residue  thereof  should  be  retained  b}'  the 
said  Charles  William  Henry  Barnett  and  Elizabeth  his  wife,  for  their 
own  use  and  benefit :  It  was  witnessed,  that  for  the  considerations 
therein  mentioned,  he  Charles  William  Henry  Barnett,  for  himself, 
his  heirs,  executors  and  administrators,  and  for  the  said  Elizabeth  his 
wife,  covenanted  with  the  said  Thomas  Williamson  Jones  and  George 
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Sneade,  and  the  survivor  of  them,  and  the  executors  and  administrators 
of  such  survivor,  that  they  the  said  Charles  William  Henry  Barnett  and 
Elizabeth  his  wife  would  forthwith  sell  the  said  sum  of  £1,000  stock  of 
the  Lancashire  and  Yorkshire  Railway  Compan}-,  and  within  one  calen- 
dar month  from  the  date  of  the  deed  invest  a  sufficient  part  of  the  pro- 
ceeds in  the  purchase  of  £500  £3  per  cent  Reduced  Bank  Annuities  in 
the  names  of  Thomas  Williamson  Jones  and  George  Sneade,  and  that 
the  said  Bank  Annuities  should  be  held  by  the  said  Thomas  Williamson 
Jones  and  George  Sneade  upon  the  trusts  therein  declared.  And  it  was 
further  witnessed,  that  in  consideration  of  the  said  marriage  and  for 
making  some  provision  for  the  said  Elizabeth  Barnett,  and  for  the  issue 
(if  any)  of  the  same  marriage,  the  said  Charles  William  Henry  Barnett 
and  Elizabeth  his  wife  thereby  respectively  directed  and  appointed  that 
the  said  Thomas  Williamson  Jones  and  George  Sneade,  their  executors, 
administrators,  and  assigns,  should  stand  and  be  possessed  of  the  said 
Bank  Annuities,  and  the  dividends  thereon,  upon  trust  during  the  joint 
lives  of  the  said  Charles  William  Henry  Barnett  and  Elizabeth  his  wife 
for  the  sole  and  separate  use  of  the  said  Elizabeth  Barnett,  without 
power  of  anticipation  ;  and  in  case  the  said  Charles  William  Henry 
Barnett  should  die  in  the  lifetime  of  the  said  Elizabeth  Barnett,  upon 
trust  to  assign  the  said  Bank  Annuities  unto  the  said  Elizabeth  Bar- 
nett, for  her  own  absolute  use  and  benefit ;  but  in  case  the  said  Ehza- 
beth  Barnett  should  die  in  the  lifetime  of  the  said  Charles  William 
Henrj'  Barnett,  upon  trust  to  paj'  the  dividends  of  the  said  Bank 
Annuities  unto  the  said  Charles  William  Henry  Barnett  for  his  life, 
and  from  and  after  his  decease  upon  the  trusts  therein  mentioned  for 
the  issue,  if  any,  of  the  said  marriage ;  and  in  case  there  should  be 
no  child  or  children  of  the  said  marriage,  or  none  who  should  attain 
the  age  of  twenty-one  years  or  marry  as  therein  mentioned,  upon  such 
trusts  and  for  such  purposes  as  the  said  Elizabeth  Barnett  should  ap- 
point as  therein  mentioned,  and  in  default  of  appointment  in  trust  for 
the  next  of  kin  of  the  said  Elizabeth  Barnett. 

On  the  day  of  the  date  of  the  settlement  the  husband,  with  the  con- 
currence of  the  wife,  sold  and  transferred  the  stock,  and  received  the 
purchase-money,  amounting  to  about  £880.  Of  this  amount,  £270  was 
applied  in  discharge  of  the  principal  and  interest  due  on  Mr.  Jones's 
encumbrance,  and  in  pa3-ing  expenses.  Out  of  the  residue  £500 
Reduced  Bank  Annuities  was  purchased  and  settled  on  the  above- 
mentioned  trusts. 

The  Master  of  the  Molls  held  the  settlement  to  be  void  against  the 
plaintiff.  The  case  is  reported  in  the  23d  volume  of  Mr.  Beavan's 
Reports,  page  487. 

The  wife  appealed. 

Mr.  JR.  Palmer  and  Mr.  Sidney  Smith,  for  the  plaintiff. 

Mr.  Lloyd  and  Mr.  Langworthy,  for  the  appellant. 

Judgment  reserved. 

VOL.  VI. — 22 
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The  Lord  Chancellor.  [Lord  Cranworth.J  This  is  a  bill  filed 
Tj}'  a  creditor  of  defendant  Charles  W.  H.  Barnett  to  set  aside  a  post- 
nuptial settlement,  under  these  circumstances. 

On  the  16th  June,  1855,  Mr.  Barnett  married  Elizabeth  Jones,  and 
no  settlement  nor  any  written  agreement  for  a  settlement  was  made 
before  the  marriage. 

Elizabeth  Jones  was  entitled  to  £1,000  stock  of  the  Lancashire  and 
Yorkshire  Railway'  Companj-,  subject  to  a  charge  thereon  of  £260  to 
her  brother  Jonathan  Jones. 

On  the  6th  Julj',  1855,  a  settlement  was  made,  wherebj'  part  of  the 
proceeds  of  the  stock  was  covenanted  to  be  invested  upon  trust  for  the 
separate  use  of  Elizabeth  during  the  joint  lives  of  herself  and  her  hus- 
band, and  after  his  decease,  subject  to  a  trust  for  the  children  of  the 
maiTiage,  for  her  absolutelj-.  The  stock  was  sold,  and  a  portion  of  the 
proceeds  invested  according  to  the  covenant  in  the  settlement. 

On  the  12th  May,  1856,  the  plaintiff  recovered  judgment  for 
£319  19s.  lid.  against  Mr.  Barnett,  and  the  question  is  as  to  the 
validity  of  the  settlement  as  against  the  plaintiff  and  Mr.  Baruett's 
other  creditors. 

The  Statute  of  Frauds  provides,  that  "  no  action  shall  be  brought 
whereby'  to  charge  any  person  upon  anj'  consideration  of  marriage 
unless  the  agreement  upon  which  such  action  shall  be  brought,  or  some 
memorandum  or  note  thereof,  shall  be  in  writing,  and  signed  hy  the 
part}'  to  be  charged  therewith." 

Here  there  was  no  such  agreement,  and  therefore  this  settlement  was 
voluntarj',  and  if  voluntary',  then  according  to  the  authorities  it  is  void 
against  creditors  under  the  13th  Eliz.  c.  5.  On  behalf  of  the  wife  an  at- 
tempt has  been  made  to  support  the  settlement  on  the  ground  of  a  parol 
promise  made  before  the  marriage,  and  for  the  purpose  of  the  argument 
I  will  assume  a  parol  promise  to  be  proved,  if  that  were  a  question  re- 
specting which  I  could  enter  upon  an  inquirJ^  The  law  has,  however, 
wiselj'  forbidden  this.  Persons  are  so  likely  to  be  led  into  such  prom- 
ises inconsideratelj-,  that  the  law  has  wiselj-  required  them  to  be  mani- 
fested by  writing  ;  and  it  is  the  duty  of  this  court  to  act  in  conformity 
with  the  Statute,  and  not  to  endeavor  to  escape  from  its  generally  very 
salutary  enactments  in  consequence  of  its  operating  harshly  in  a  par- 
ticular case. 

The  argument  here  was,  first,  that  the  parol  agreement  being  proved, 
the  parties  were  under  a  moral,  though  not  legal,  obligation  to  perform 
it,  so  that  the  settlement  could  not  be  fraudulent.  To  this,  however, 
the  judgment  of  Lord  Northington,  in  Spurgeon  v.  Collier,  1  Eden,  61, 
affords  a  conclusive  answer,  —  "  If  such  a  parol  agreement  were  to  be 
allowed  to  give  effect  to  a  subsequent  settlement,  it  would  be  the  most 
dangerous  breach  of  the  Statute  and  a  violent  blow  to  credit.  For  an\- 
man,  on  the  marriage  of  a  relation,  might  make  such  promise  of  which 
an  execution  never  could  be  compelled  against  the  promisor ;  and  the 
moment  his  circumstances  failed  he  would  execute  a  settlement  pursu- 
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ant  to  his  promise  and  defraud  all  his  creditors."  It  was  next  contended 
there  was  fraud  because  the  husband  told  his  intended  wife  that  the 
settlement  would  be  as  valid  after  as  before  marriage.  But  there  is  no 
proof  that  this  was  said  fraudulently.  It  was  said,  on  the  occasion  of 
the  visit  to  the  solicitor  mentioned  in  the  affidavit.  She  might  have 
consulted  the  solicitor,  and  I  cannot  infer  that  she  was  more  ignorant 
of  the  law  than  her  husband.     Both  consulted  Mr.  Massej'. 

It  was  hardly  argued  that  the  marriage  was  a  part  performance. 
That  is  clearly  not  so.  Where,  indeed,  one  of  the  contracting  parties 
agrees,  as  the  consideration  for  the  marriage,  to  do  something  more 
than  marry,  as  to  settle  an  estate,  and  in  consideration  of  that  promise 
the  other  party  either  acting  ior  her  or  him  contract  to  make  a  settle- 
ment, then  the  settlement  made  by  the  one  contracting  party  is  a  good 
act  of  part  performance  ;  Hammersley  v.  De  Biel,  12  CI.  &  Fin.  45. 
In  this  case,  however,  there  is  nothing  of  that  sort. 

Nor  are  we  embarrassed  here  by  the  question  which  has  sometimes 
arisen,  namely,  that  the  postnuptial  settlement  is  recited  to  be  made 
in  pursuance  of  an  antenuptial  agreement.  Lord  Thurlow  decided  in 
Dundas  v.  Dutens,  2  Cox,  235,  that  such  a  settlement  is  good,  and 
on  that  decision  I  will  only  remark,  that  if  it  be  a  correct  view  of  the 
law,  the  whole  policy  of  the  Statute  is  defeated.  It  cannot  be  enough 
merely  to  say  in  writing,  that  there  was  a  previous  parol  agreement. 
It  must  be  proved  that  there  was  such  an  agreement,  and  to  Jet  in  such 
proof  is  precisely  what  the  Statute  meant  to  forbid.  Sir  William  Grant 
clearly  thought  that  a  written  recognition  after  marriage  of  a  verbal 
promise  made  before  marriage  would  be  invalid.  One  question  in 
Randall  v.  Morgan,  12  Ves.  73,  was,  whether  a  letter,  wi'itten  by  the 
father  of  the  wife  after  the  marriage,  amounted  to  a  promise  to  give  a 
bond,  or  to  a  recognition  of  a  previous  verbal  promise  to  do  so.  Sir 
William  Grant,  after  observing  that  if  it  was  a  promise  made  after 
marriage  to  give  a  bond,  then  it  was  nudum  pactum,  goes  on  to  say, 
"  supposing,  however,  that  this  letter  refers  to  some  parol  promise  be- 
fore the  marriage,  I  doubt  extremely  whether  that  would  be  sufficient 
to  entitle  the  court  to  construe  this  into  an  acknowledgment  of  a  debt, 
for  the  promise,  being  in  itself  a  nullity,  producing  no  obligation,  a 
written  recognition  after  the  marriage  would  give  it  no  validity." 

This  most  reasonable  construction  of  the  Statute  is  consistent  with 
the  decision  of  Lord  Cottenham  in  Lassence  v.  Tierney,  1  Mac.  &  G. 
551,  and  though  the  precise  question  does  not  arise  in  the  case  now 
before  me,  I  have  thought  it  right  to  advert  to  these  authorities,  in 
order  that  it  may  not  be  thought  I  decide  the  present  case  merely  on 
the  ground  that  it  is  distinguishable  from  Dundas  v.  Dutens. 

I  incline  to  think  that,  even  if  this  settlement  had  contained  a  state- 
ment that  it  was  made  in  pursuance  of  a  previous  antenuptial  parol 
agreement,  I  should  still  have  considered  it,  as  I  now  consider  it,  void 
against  creditors. 

It  was  contended,  that  the  property  of  which  this  lady  was  pos- 


340  WARDEN  V.   JONES.  [CHAP.  I. 

sessed  at  the  time  of  her  marriage  could  not  have  been  taken  at  the 
suit  of  a  creditor,  and  so  that  the  Statute  of  Elizabeth  does  not  apply. 
But  this  is  not  so.  For  by  the  14th  section  of  1  &  2  Vict.  c.  110,  it 
was  enacted,  "  That  if  any  person  against  whom  any  judgment  shall 
have  been  entered  up.in  any  of  her  Majesty's  Superior  Courts  at  West- 
minster shall  have  any  Government  stock,  funds  or  annuities,  or  any 
stock  or  shares  of  or  in  any  public  company  in  England  (whether  in- 
corporated or  not),  standing  in  his  name  in  his  own  right,  or  in  the 
name  of  any  person  in  trust  for  him,  it  shall  be  lawful  for  a  judge  of 
one  of  the  Superior  Courts,  on  the  application  of  any  judgment  credi- 
tor, to  order  that  such  stock,  funds,  annuities  or  shares,  or  such  of 
them  or  such  part  thereof  respectively  as  he  shall  think  fit,  shall  stand 
charged  with  the  payment  of  the  amount  for  which  judgment  shall  have 
been  so  recovered,  and  interest  thereon,  and  such  order  shall  entitle  the 
judgment  creditor  to  all  such  remedies  as  he  would  have  been  entitled 
to  if  such  charge  had  been  made  in  his  favor  by  the  judgment  debtor : 
pi'ovided  that,  no  proceedings  shall  be  taken  to  have  the  benefit  of  such 
charge,  until  after  the  expiration  of  six  calendar  months  from  the  date 
of  such  order." 

The  interest  of  this  ladj-  at  her  marriage  was  clearly-  an  interest  in 
stock  of  a  public  companj',  standing  in  her  name,  and  bj'  the  marriage 
the  legal  right  to  the  stock  was  by  act  of  law  vested  in  the  husband. 
He  bj-  his^narriage  acquired  a  legal  right  to  dispose  of  the  stock  as  he 
thought  fit,  and  though  it  appears  by  the  evidence  that  the  wife  joined 
in  making  the  transfer,  this  was  not  necessarj-  to  its  validity.  It  was 
merely  a  reasonable  precaution  on  the  part  of  the  company,  as  it  saved 
the  necessity  of  afterwards  proving  the  marriage. 

The  fact  of  the  certificates  being  mortgaged  clearly  makes  no 
difference. 

I  think  that  there  is  no  equitj'  for  a  settlement,  and  that  the  husband 
was  only  exercising  a  legal  right. 

I  think  the  judgment  of  the  Master  of  the  Rolls  right,  and  that  the 
appeal  must  be  dismissed  with  costs.i 

1  See  Trowell  v.  Shenton,  8  Ch.  Div.  318  (1878)  ;  Eeade  v.  Livingston,  3  Johns. 
Ch.  481  (1818). 
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DICKENSON  V.  WRIGHT. 

Exchequer  and  Exchequer  Chamber.     1860,  1861. 
[Eeported  5  H.  ct  N.  401,  6  H.  &  N.  849.1] 

Channell,  B.  The  question  in  this  ease  is  whetlier  a  limitation 
contained  in  a  marriage  settlement,  dated  the  17th  of  May,  1830,  to 
the  plaintiff,  WiUiam  Thomas  Dickenson,  is  void  as  against  a  subse- 
quent mortgagee,  by  the  Statute  27  Ehz.  c.  4.  The  facts  are  these.  A 
■widow  named  Marj-  Dickenson  was  owner  in  fee  simple  of  the  property 
sought  to  be  recovered.  She  had  been  married  to  a  former  husband, 
but  an  only  child  (the  plaintiff)  was  born  before  the  marriage.  In 
Ma}%  1830,  she  married  a  second  time  a  person  called  Doncaster,  and 
previous  to  the  marriage,  a  settlement  was  executed  under  which  the 
plaintiff  claims.  The  settlement  was  by  indenture  between  Mary  Dick- 
enson, widow,  of  the  first  part;  William  Doncaster,  the  proposed  hus- 
band, of  the  second  part,  and  trustees  of  the  third  part ;  and  after 
reciting  that  Mary  Dickenson  was  seised  in  fee  of  a  messuage,  &c., 
with  the  usual  power  to  appoint,  and  that  a  marriage  had  been  agreed 
on,  and  was  shortlj'^  intended  to  be  solemnized  between  her  and  the 
said  William  Doncaster,  and  that  upon  the  treaty  of  the  said  intended 
viarriac/e  it  was  agreed  that  the  said  messuage,  cfcc,  should  be  ap- 
pointed, released  and  conveyed  as  thereinafter  mentioned ;  the  settle- 
ment proceeded,  in  the  usual  wa}',  to  limit  the  property  to  her  use, 
until  the  solemnization  of  the  marriage,  and  afterwards  to  the  use  of 
trustees  during  her  life  upon  trust  for  her  separate  use,  with  remainder 
to  the  use  of  the  intended  husband  for  his  life,  remainder  to  the  use  of 
the  plaintiff  (describing  him  as  her  son  by  her  late  husband  begotten), 
his  heirs  and  assigns  forever.  The  marriage  took  place.  She"  and  her 
husband  afterwards,  in  November,  1836,  joined  in  a  mortgage  of  the 
property  to  one  Henry  Johnston,  under  wliom  the  defendant  claims  ; 
the  husband  and  wife  are  both  dead,  and  the  plaintiff  has  brought  his 
action  of  ejectment,  claiming  litle  under  the  limitation  to  him  in  the 
marriage  settlement.  The  defendant  relied  upon  the  Statute  27  Eliz. 
c.  4. 

For  a  very  long  series  of  years,  a  construction  has  been  put  upon  this 
Statute  by  the  courts  of  law  and  eqnitj-,  and  it  is  niuch  too  late  now  to 
question  whether  the  language  of  the  Statute  justifies  it.  We  are  bound 
bj'  the  decided  cases  which  are  found  in  the  note  to  Tivyne's  Case, 
1  Smitli's  Leading  Cases,  p.  1.  The  case  of  Newstead  v.  Searles, 
1  Atk.  265,  is  a  direct  authority,  that  a  settlement  by  a  widow,  about 
to  marry,  upon  her  children  by  a  former  marriage,  is  good  agahist  a 

1  In  the  Exchequer  Chamber,  the  case  is  reported  siib  nom.  Clarke  v.  Wright. 
The  opinions  only  are  printed,  the  facts  appearing  sufiSciently  therefrom. 
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subsequent  mortgagee ;  and  this  case  is  referred  to  in  Lord  St.  Leon- 
ards' book  upon  Vendors  (vol.  iii.  p.  288,  10th  ed.)  as  a  valid  existing 
authority.  Lord  Hardwicke  saj's,  if  he  were  to  lay  it  down  as  a  rule 
that  such  articles  as  those  in  that  case  were  not  binding,  it  would  be- 
come impossible  for  a  widow,  on  her  second  marriage,  to  make  any 
certain  provision  for  the  issue  of  a  former  marriage ;  that  the  second 
husband  might  contrive  to  defeat  the  provision  made  for  their  children  ; 
and  he  states,  in  the  most  distinct  terms,  that  an  agreement  for  such 
provision  ought  not  to  be  considered  voluntary-,  or  prohibited  by  the 
Statute  of  Elizabeth.  It  is  therefore  clear  that  he  considered  that 
the  provision  for  such  children  might  be  considered  involved  in  the 
consideration  of  marriage. 

In  the  case  of  Mortimore  v.  Wright,  6  M.  &  W.  482,  it  was  decided 
that  there  is  no  common  law  liabiUty  upon  a  parent  to  provide  even  for 
a  legitimate  child.  An  illegitimate  child  cannot  inherit,  and  in  law  is, 
in  the  same  position  as  an  adopted  child ;  but  there  is  no  reason  to  sup- 
pose that  the  love  and  affection  which  a  mother  bears  to  a  child  born 
before  marriage,  is  less  tender  than  to  one  born  after.  Indeed,  it  is 
possible,  that  a  consciousness  of  wrong  she  may  suppose  herself  to  have 
committed  towards  it  maj'  add  strength  to  her  sense  of  natural  and 
moral  duty.  As  to  the  propriety  of  a  mother  possessed  of  property 
and  about  to  marry  making  a  provision  for  her  illegitimate  child,  no 
doubt  can  exist.  Her  doing  so  is  in  accordance  with  the  natural  feel- 
ings of  mankind,  and  would  be  approved  by  all ;  her  omitting  to  do  so 
would  be  condemned  as  the  conduct  of  a  heartless  woman  devoid  of 
natural  affection  towards  a  child  peculiarlj-  entitled  to  her  kindness  and 
consideration.  In  the  settlement  it  is  recited  that  it  was  agreed  upon 
the  treaty  of  the  marriage  that  the  property  should  be  settled  as  therein 
contained.  It  is  not  stated  by  whom,  on  this  agreement,  it  was  pro- 
posed that  the  remainder  should  be  limited  to  the  plaintiff.  It  may 
have  been  that  Doncaster,  tlie  intended  husband,  took  a  strong  interest 
in  the  welfare  of  this  child,  who  was  then  very  young.  It  may  have 
been  that  he  believed  in  the  existence  of  a  moral  obligation  upon  the 
part  of  his  intended  wife  to  provide  for  it,  and  that  he  insisted  upon 
the  provision  as  a  condition  of  his  marrying  her.  An  honest  and  up- 
right man  under  such  circumstances  might  well  have  done  so.  For  aught 
we  know,  he  may  have  refused  to  marry  her  at  all  unless  this  provision  was 
made,  and  it  seems  impossible  for  us  to  sa}'  conclusively,  as  a  matter 
of  law,  that  this  limitation  could  not  be  involved  in  the  consideration  of 
the  marriage :  see  Kekewieh  v.  Manning,  1  De  Gex,  M'N.  &  G.  176. 

A  case  of  Johnson  v.  Legard,  6  M.  &  Sel.  60,  was  much  pressed 
upon  us.  A  limitation  in  a  marriage  settlement  to  the  use  of  the 
brothers  of  the  settlor  was  there  held  void  as  against  a  subsequent  pur- 
chaser with  notice.  On' the  other  hand,  in  the  case  of  Clayton  v.  The 
Earl  of  Wilton,  6  M.  &  Sel.  67,  note,  a  limitation  in  a  marriage  settle- 
ment to  the  children  of  a  possible  second  marriage  was  held  good  under 
the  same  circumstances. 
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It  maj'  be  difficult  to  see  how  the  children  of  another  marriage, 
to  take  place  after  the  death  of  the  wife  of  the  present  intended 
marriage,  are  more  within  tlie  consideration  of  marriage  than  the 
living  brothers  of  the  husband ;  but  the  truth  is  that,  when  courts 
of  law  or  equity  once  depart  from  the  plain  and  obvious  construction 
of  an  Act  of  Parliament,  there  is  nothing  to  guide  or  direct  them, 
and  it  is  not  surprising  that  inconsistencies  are  to  be  found  in  their 
decisions. 

We  have  not  been  referred  to  any  authority'  bearing  directly  upon 
the  matter  in  question,  and  we  cannot  say  that,  upon  the  evidence  at 
the  trial,  we  are  bound  absolutely  and  conclusivelj-,  and  as  mere  matter 
of  law,  to  decide  that  the  limitation  in  question  is  void  against  the 
plaintiff. 

We  would  act  upon  anj'  decided  case,  but  we  do  not  feel  inclined 
to  put  a  construction  upon  this  "Statute  which  its  words  do  not  au- 
thorize, beyond  what  the  courts  of  law  and  equity  have  already'  laid 
down.     The  rule  will  therefore  be  discharged. 

Rule  discharged. 

Macaulay,  Hayes,  and  A.  Wills,  showed  cause  against  the  rule. 

Mellor,  Field,  and  Brewer,  in  support  of  the  rule. 

The  defendant  appealed  to  the  Court  of  Exchequer  Chamber. 

Mellor  {Field  with  him),  for  the  defendant. 

A.  Wills,  for  the  plaintiff. 

Blackburn,  J».  In  this  case  the  decision  of  the  Court  of  Exchequer 
was  appealed  against  upon  two  grounds.  First,  that  there  was  no  evi- 
dence fit  to  be  submitted  to  the  jury  of  title  on  the  part  of  Mrs.  Dick- 
enson to  eonvej'  the  premises  in  question  by  the  settlement  made  on 
her  marriage  with  Mr.  Doncaster,  dated  the  17th  of  May,  1830.  This 
ground  of  appeal  was  disposed  of  oil  the  argument ;  there  was  ample 
evidence,  and  the  decision  of  the  Court  of  Exchequer  on  this  point  was 
clearly  right. 

The  second  ground  of  appeal  was,  that  the  limitation  in  that  settle- 
ment in  favor  of  the  plaintiff  was  voluntary  and  void  against  the  defend- 
ant, he  being  a  purchaser  for  value.  On  this  point  the  Court  of 
Exchequer  Chamber  took  time  to  consider. 

On  consideration,  I  have  come  to  the  conclusion  that  the  limitations 
in  question  are  not  voluntary,  and  consequently  that  the  decision  of 
the  Court  of  Exchequer  ought  to  be  affirmed. 

We  are  bound  by  decided  cases  to  hold  that  »  settlement  of  real 
estate,  if  not  made  for  a  valuable  consideration,  is  void  against  a  sub- 
sequent purchaser,  even  with  notice.  Such  a  settlement  is  deemed 
voluntary,  and  therefore  fraudulent  and  void,  though  made  honestly 
and  openly  to  provide  for  the  settlor's  wife  and  children  :  Chapman  v. 
Emery,  Cowp.  278,  280,  or  his  mother  and  younger  brothers  and  sis- 
ters :  Doe  V.  Manning,  9  East,  59  ;  for  no  moral  consideration,  how- 
ever strong,  is  sufficient  to  support  a  settlement  against  a  purchaser. 
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In  the  present  case  the  plaintiff  was  the  illegitimate  son  of  the  settlor, 
treated  by  her  as  if  he  were  her  legitimate  son ;  and  though,  in  m}- 
opinion,  the  moral  obligation  on  her  part  to  provide  for  him  was  as 
strong  as  if  he  had  been  her  legitimate  son,  it  was  not  stronger.  The 
limitations,  therefore,  in  his  favor  are,  in  mj'  opinion,  void  as  against 
the  defendant,  unless  it  can  be  shown  that  they  were  made  for  a 
valuable  consideration. 

No  extraneous  evidence  was  given  for  the  plaintiff  to  show  that  there 
was  any  valuable  consideration,  not  expressed  on  the  face  of  the  deed 
in  which  the  limitations  in  favor  of  the  plaintiff  are  contained.  We 
must  say,  on  the  construction  of  that  deed  alone,  whether  the  limita- 
tions are  voluntary  or  not. 

It  is  a  settlement  made  on  the  marriage  of  a  woman,  Mary  Dicken- 
son, who  was  seised  of  real  estate  in  fee,  with  William  Doncaster.  She 
had  no  legitimate  children.  If  no  settlement  at  all  had  been  made,  the 
husband  would,  on  the  marriage,  have  become  seised  in  right  of  his 
wife  ;  during  the  coverture  he  would  have  had  the  chance  of  being  ten- 
ant bj'  the  curtesy  if  there  were  issue  of  the  marriage,  and  the  issue  of 
the  marriage,  if  there  had  been  anj-,  would  have  been  the  heirs  of  the 
wife,  and  would,  in  the  ordinary  course  of  things,  have  inherited  the 
estate.  But,  by  the  settlement  which  the  husband,  William  Doncaster, 
executes  for  the  purpose  of  testif3'ing  his  assent  to  it,  the  estate  is 
settled  to  the  separate  use  of  Mary  Dickenson  for  life,  remainder  as  to 
one  part  of  the  premises  to  William  Doncaster,  the  husband,  for  life, 
with  remainder  to  the  plaintiff  in  fee,  and  as  to  the  residue  of  the  prop- 
erty, with  remainder  to  the  plaintiff  in  fee,  in  case  he  should  attain 
the  age  of  twentj'-one,  but  if  he  should  die  under  that  age,  unmarried 
and  without  issue,  to  such  use  as  Mary  Dickenson  should  by  her  will 
appoint,  and,  in  default  of  appointment,  to  her  in  fee. 

So  that,  by  this  settlement,  thS  intended  husband  takes  different  in- 
terests in  the  landed  property-  from  that  which  he  would  otherwise  have 
taken.  As  to  the  part  which  is  settled  on  him  for  life,  he  takes  a 
greater  interest  than  he  otherwise  would  have  taken  ;  as  to  the  residue, 
a  smaller  interest,  inasmuch  as  he  is  not  to  have  the  chance  of  the  ten- 
ancy b}'  the  curtesy ;  and  he  consents  to  a  settlement  b}-  which  the 
children  of  the  marriage  are  totally  deprived  of  the  chance  of  the  suc- 
cession which  they  would  otherwise  have  had.  It  seems  to  me  that, 
though  in  general  it  may  be  supposed  that  on  a  marriage  treatj-,  after 
the  intei'est  of  the  intended  husband  and  wife,  and  the  issue  of  the 
marriage,  is  provided  for,  the  remainder  of  the  estate  is  left  to  be  dis- 
posed of  as  the  party  to  whom  it  would  revert  pleases  ;  j-et,  when  we 
find  the  interests  of  the  husbanpl,  wife  and  issue  so  much  affected  by 
the  settlement,  we  must  take  it  that  it  was  agreed  by  all  parties,  as 
part  of  the  marriage  bargain,  that  the  estate  should  be  thus  settled  — 
that  the  wife  agreed  to  marry  the  husband  on  the  terms  that  this  settle- 
ment should  be  thus  made,  varying  his  interest  and  depriving  his  chil- 
dren of  what  would  otherwise  have  been  theirs ;  and  that  the  husband 


SECT.  III.]  DICKENSON  V.   WEIGHT.  345 

agreed  to  marry  the  wife  on  the  terms  that  this  settlement  should  be  so 
made.  If  this  be  so,  the  question  comes  to  be,  if  a  limitation  in  favor 
of  a  third  person,  not  merely-  inserted  in  the  marriage  settlement,  but 
appearing  from  its  nature  to  have  been  made  one  of  the  terms  of  the 
marriage  bargain,  is  to  be  considered  voluntary',  or  is  to  be  considered 
as  made  for  the  valuable  consideration  of  the  marriage? 

In  the  argument  the  possible  liability  of  the  husband  to  support  the 
illegitimate  son  of  the  woman  about  to  be  his  wife  was  mentioned,  and 
it  was  suggested  that  the  husband  might  have  required  his  intended 
wife  to  provide  for  her  son,  to  prevent  the  possibility  of  his  coming  on 
the  parish.  I  merelj'  notice  this  argument  to  say  that  I  attach  no 
weight  to  it.  I  do  not  believe  that  any  such  consideration  ever  was 
thought  of,  and  I  think  that  such  a  consideration  for  the  settlement 
would  have  been  merely  illusory. 

In  my  opinion  the  ease  would  have  been  the  same  if  the  plaintiff  had 
been  some  distant  relative  of  Mrs.  Dickenson's  first  husband,  or  an 
absolute  stranger  in  blood  whom  she  had  adopted  and  bred  up  as  her 
child.  The  suggestions  of  Lord  Justice  Knight  Bruce  in  Kekeioich  v. 
Manning,  1  De  Gex,  M.  &  G.  176,  are  to  some  extent  adopted  in  the 
judgment  of  the  court  below  in  this  case.  I  cannot  say  that  they  are 
satisfactory^  to  m}'  mind.  In  ea  quce  frequentius  accidunt  preveniujit 
jura;  and  though  doubtless  it  is  possible  that  a  high-minded  bride- 
groom might  insist  on  his  intended  wife  providing,  out  of  the  estate 
which  would  otherwise  have  come  to  him  and  his  children  for  her  ille- 
gitimate child,  yet,  in  the  ordinary  course  of  things,  it  is  to  be  pre- 
sumed that  the  stipulation  for  such  a  provision  originated  with  the  wife, 
and  was  assented  to  by  the  husband  with  more  or  less  reluctance.  But, 
though  this  is  so,  it  does  not  follow  that  there  was  no  consideration 
for  the  limitations.  The  husband  got  the  enjoyment  of  some  part  of 
the  wife's  property,  which  he  could  not  have  had  if  the  marriage  had 
not  taken  place.  He  may  have  got  this  on  cheaper  terms  •,  he  may 
have  been  allowed  to  take  a  larger  portion  of  her  personal  estate  than 
he  would  have  been  permitted  to  take  if  this  settlement  on  the  plaintiff 
had  not  been  made;  or  he  may  have  been  allowed  to  keep  free  a 
greater  portion  of  his  own  property  than  he  would  otherwise  have 
done ;  and,  in  consideration  of  these  substantial  benefits  to  himself,  he 
may  have  become  a  party  to  a  contract  for  this  limitation.  I  do  not 
know  that  in  this  case  these  matters  did  occur,  but  it  seems  to  me  that, 
as  on  every  marriage  settlement  there  are,  to  use  the  language  of  Lord 
Hardwicke,  reciprocal  considerations  between  husband  and  wife,  we 
ought  not  to  hold  a  limitation  which  is  not  merel}'  included  in  the  mar- 
riage settlement,  but  appears  from  its  nature  to  have  been  reallj'  one 
of  the  terms  of  the  mnrriage  bargain,  voluntary. 

The  marriage  bargain  is  like  anj'  other  mutual  agreement  in  which 
there  are  many  terms,  — the  promise  by  the  one  party  to  be  bound  by 
all  the  terms  is  a  consideration  for  the  promise  of  the  other  party  to  be 
bound  by  all  the  terms,  so  that  none  of  them -are  without  consideration  ; 
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though  it  would  be  quite  possible  that  other  matters  mentioned  at  the 
same  time  were  not  made  part  of  tlie  terms  of  the  bargain  and  were 
therefore  without  consideration.  And  it  is  forciblj-  observed  in  Dart's 
Vendors  and  Purchasers,  p.  580,  that  in  case  of  marriage  the  impossi- 
bilit}'  of  restoring  the  consideration  by  replacing  either  partj-  in  their 
original  status  is  a  sufficient  reason  wlij'  full  effect  should  be  given  to 
any  arrangement  that  formed  part  of  the  equivalent  for  the  change.  It 
is  true  that  the  estate  here  belonged  to  the  wife,  and  that  it  is  presum- 
ably at  her  instance  that  the  stipulation  was  inserted.  But  it  seems  to 
me  that,  when  once  it  is  shown  that  the  intended  husband  and  wife 
bargained  that  part  of  what  would  otherwise  have  been  the  joint  fund 
of  the  matrimonial  firm,  should  on  the  marriage  go  in  a  particular  way, 
it  is  immaterial  whether  it  is  part  of  what  the  husband  would  have 
brought  in  that  is  so  settled,  leaving  the  wife's  contribution  in  the  firm, 
or  part  of  the  wife's  contribution  that  is  so  settled,  leaving  the  hus- 
band's in  the  firm.  It  is  equally  part  of  the  bargain,  and  so  not 
voluntary. 

There  are  some  very  sensible  observations  in  Dart's  Vendors  and 
Purchasers,  pp.  578  and  579,  in  which  I  thoroughly  concur,  and  which 
I  adopt  as  part  of  my  judgment.  It  is  there  said  :  "  Unnecessary  dif- 
ficult}' appears  to  have  been  thrown  over  the  cases  upon  the  subject  b}^ 
a  confusion  between  the  contract  and  the  consideration  for  the  con- 
tract;  the  common  form  of  objection  is,  that  collaterals  are  not  within 
the  consideration  of  the  marriage.  Now  this  expression  is,  it  is  sub- 
mitted, scarcely  accurate.  If  A.  agreed  witli  B.  to  paj'  him  £10,000 
in  consideration  of  his  conveying  his  estate  to  the  use  of  A.  for  life, 
with  remainders  over  in  favor  of  strangers,  and  the  mone}-  were  paid, 
and  the  conveyance  executed  accordingly,  a  question  might  arise 
whether  the  remaindermen  took  beneficially  or  in  trust  for  A.  ;  but 
subsequent  purchasers  from  B.  could  hardlj-  contend  that  the  limita- 
tions in  the  settlement,  ultra  A.'s  life  estate,  were  void,  upon  the 
ground  of  the  remaindermen  not  being  within  the  consideration  of  the 
£10,000.  In  the  case  of  a  marriage  settlement  the  important  question 
seems  to  be,  first,  whether  the  collaterals  were  within  the  contract ;  and 
secondly,  whether,  if  so,  there  was  a  sufficient  consideration  for  such  a 
contract." 

"Upon  the  first  question,  considered  merely  as  one  of  principle,  it  is 
submitted  that  where  the  limitations  over  are  in  favor  of  collateral  rela- 
tions or  connections  not  of  the  settlor  but  of  the  other  contracting  party 
(whether  wife  or  husband),  the  settlement  itself  may  be  considered 
prima  facie  evidence  of  such  other  party  having  stipulated  for  their 
insertion.  So  where,  on  a  settlement  of  the  intended  wife's  estate,  the 
limitations  over  are  in  favor  of  her  own  collateral  relations  in  derogation 
from  the  husband's  marital  right  by  survivorship  (in  case  of  personaltj') 
or  as  tenant  by  the  curtesj-  (in  ease  of  realty).  Where,  in  any  case  other 
than  that  last  referred  to,  the  limitations  over  are  in  favor  of  the  col- 
lateral relations  or  conneotions  of  the  settlor,  such  presumption  cannot 
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SO  readily  arise ;  but  it  might  be  proved  that  the  other  party  stipulated 
for  their  insertion.  If  such  a  stipulation  cannot  be  presumed  or  proved, 
the  limitations  must,  it  is  conceived,  be  considered  voluntary  and  void 
as  against  a  subsequent  bona  fide  purchaser." 

Mr.  Dart  states  this  only  as  his  own  opinion,  without  asserting  that 
it  is  established  by  the  authorities ;  but  it  seems  to  me  that,  on  the 
principle  he  thus  states,  the  different  decisions  can  be  reconciled,  and 
that  they  cannot  be  reconciled  in  any  other  waj*.  Johnson  v.  Legard, 
6  M.  &  Sel.  60,  is  the  case  mainly  relied  upon  bj'  the  defendant.  There 
Sir  John  Legard,  on  his  marriage,  in  consideration  of  the  marriage  and 
marriage  portion,  settled  his  estate  on  himself  for  life,  then  to  trustees 
to  receive  a  rent-charge  bj'  way  of  jointure  to  his  intended  wife,  then  to 
trustees  to  raise  portions  for  the  younger  sons  and  daughters  of  the 
marriage,  remainder  to  the  sons  of  the  marriage  in  tail  male,  remainder 
to  the  sons  of  Sir  John  Legard  by  any  future  wife  in  tail  male,  remain- 
der to  the  use  of  Sir  John  Legard's  brother  as  tenant  for  life,  with 
remainder  to  his  sons.  The  Court  of  King's  Bench,  on  a  case  sent  to 
them,  certified  that  none  of  the  limitations,  subsequent  to  those  in 
favor  of  the  first  and  other  sons  of  Sir  John  Legard  by  any  future  wife, 
were  good  as  against  a  purchaser  for  value.  UnfortunateU',  according 
to  the  practice  then  existing,  no  reasons  are  given  for  this  judgment. 
The  Vice-Chancellor  confirmed  it,  but  his  reasons  are  not  reported. 
On  appeal,  the  Lord  Chancellor  (Lord  Eldon)  reversed  the  decree  on  a 
ground  not  material  to  the  present  question  ;  he  stated,  however,  that 
he  did  not  wish  anything  which  he  did  to  involve  a  doubt  as  existing 
upon  his  mind  as  to  the  opinion  of  the  King's  Bench.  But  he  did  not 
state  what  he  considered  the  principle  of  that  decision. 

In  Sutton  V.  Ghetwynd,  3  Meriv.  249,  Sir  W.  Grant,  M.  R.,  saj-s 
that  "  the  decision  in  Johnson  v.  LegSl-d  expresslj'  negatives  the  prop- 
osition that  every  limitation  in  a  settlement  is  protected  and  rendered 
valuable  by  the  consideration  of  marriage,  and  to  that  extent  (s.iys  he) 
I  entirely  concur  in  the  opinion  given.  I  say  to  that  extent,  because 
the  negative  of  the  general  proposition  is  suflflcient  for  the  decision  of 
the  present  case,  and  I  do  not  wish  to  prejudice  any  other  question 
that  may  be  made  when  the  certificate  comes  before  the  court." 

To  the  extent  to  which  Sir  W.  Grant  thus  cautiously  limits  his  judg- 
ment the  case  oi  Johnson  v.  Legard  certainly  goes,  and  so  far  it  seems 
to  me  quite  consistent  with  the  principles  I  have  been  stating,  and 
with  the  judgment  in  the  present  case  being  in  favor  of  the  plaintiff. 
But  there  are  two  other  decisions  which,  though  consistent  with  the 
decision  in  Johnson  v.  Legard,  thus  limited,  do  not  seem  to  me  con- 
sistent with  it,  if  it  is  to  be  understood  as  a  decision  adverse  to  these 
principles,  and  in  favor  of  the  defendant  in  the  present  case. 

The  first  of  these  is  N'ewstead  v.  Searles,  1  Atk.  268.  There,  a 
widow  having  children,  and  being  about  to  marry  again,  made  a  mar- 
riage settlement  under  which  her  husband  took  an  interest  in  the  real 
estate  of  the  wife,  in  some  respects  (as  in  the  principal  case)  greater 
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than  he  would  have  done  if  there  had  been  no  settlement,  and  in  some 
respects  less ;  and  the  ultimate  remainder  was  settled  for  the  benefit 
of  her  existing  issue  as  well  as  those,  if  anj',  of  the  contemplated  mar- 
riage. Lord  Hardwicke,  C,  held  that  the  limitations  in  favor  of  her 
existing  issue  were  good  as  against  a  purchaser.  It  was  said  in  the 
argument  before  us  that  this  decision  proceeded  merely  on  the  ground 
of  public  policy  ;  but  Lord  Hardwicke  does  not  say  so.  He  states  the 
question  to  be,  whether  the  articles  of  the  30th  of  April  were  for  a  val- 
uable consideration,  and  binding,  or  ought  to  be  considered  as  volun- 
tary;  and  he  concludes  hy  what  I  understand  as  a  terse  compendium 
of  what  I  have  before  endeavored  to  state  as  a  reason  for  supporting 
all  limitations  shown  not  merely  to  be  included  in  the  marriage  settle- 
ment, but  to  be  part  of  the  marriage  contract.  He  says  that  there  are 
reciprocal  considerations  both  on  the  part  of  the  husband  and  wife.  It 
was  said  also  in  the  argument  that  Newstead  v.  Searles  was  an  anoma- 
lous case,  and  not  approved  of;  but  no  case  was  cited,  nor  do  I  find 
any,  in  which  it  has  been  questioned  or  disapproved  of. 

Lord  Mansfield  in  Doe  v.  Routledge,  Cowp.  705,  cites  it  as  an  au- 
thority. Lord  EUenborough  in  his  elaborate  judgment  in  Doe  v.  Man- 
ning, 9  East,  59,  65,  in  differing  from  Lord  Mansfield,  treats  Newstead 
V.  Searles  with  great  respect,  as  if  he  thought  it  a  weightj'  authoritj', 
as,  no  doubt,  every  decision  of  Lord  Hardwicke's  must  be,  and  ex- 
presslj-  cites  it  as  a  case  where  the  settlement  was  founded  on  valuable 
consideration.  The  next  case  is  Clayton  v.  Lord  Wilton,  6  M.  &  Sel. 
67,  n.  There  the  settlement  was  to  the  use  of  the  husband,  remainder 
to  trustees  to  receive  the  wife's  jointure,  remainder  to  the  sons  of  the 
marriage  in  tail  male,  remainder  to  the  sons  of  the  husband' bj'  any 
future  wife  in  tail  male,  remainder  to  the  daughters  of  the  marriage. 
The  Court  of  King's  Bench,  including  Lord  EUenborough,  C.  J.,  and 
Bayle3r,  J.,  who  afterwards  formed  part  of  the  court  certifying  in  John- 
son V.  Legard,  certified  that  a  conveyance  for  value  to  a  purchaser  was 
not  good  against  the  issue  of  a  second  marriage,  and  Lord  Eldon,  as 
Chancellor,  confirmed  this.  The  reasons  for  this  decision  are  not 
given,  so  that,  as  in  the  case  of  Johnson  v.  Legard,  we  cannot  be  sure 
on  what  principle  it  proceeded.  It  is  suggested  in  a  work  of  high 
authority  (Sugden  on  Vendors),  that  it  may  have  been  because  the  lim- 
itations to  the  sons  by  the  second  marriage  were  neeessarj'  to  support 
the  limitations  to  the  daughters  by  the  first  marriage ;  but,  as  there 
were  trustees  to  preserve  conting^t  remainders,  this  was  not  neces- 
sary even  if  the  reason  itself  were  sufficient.  It  is  sometimes  said  that 
the  decision  is  to  be  supported  because  the  persons  benefited  in  this 
cage  were  children  of  the  settlor,  whilst  in  Johnson  v.  Legard  they 
were  collaterals.  But  though  the  consideration  for  a  settlement  in 
favor  of  a  child  may  be  better,  of  higher  morality  than  the  considera- 
tion for  one  in  favor  of  a  brother,  it  is  in  no  respect  more  of  a  valuable 
consideration ;  and  after  the  elaborate  judgment  in  Doe  v.  Manning^ 
9  East,  69,  it  seems  to  me  impossible  to  suppose  that  Lord  Ellen- 
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borough  decided  Clayton  v.  Lord  Wilton  on  the  ground  that  any 
voluntaiy  convej-ance  could  be  good  against  a  purchaser  for  value. 
Clayton  v.  Lord  Wilton  may  be  supported  and  reconciled  with  Jokiv- 
son  V.  Legard  on  the  principle  that,  though,  as  Sir  W.  Grant  says  in 
Sutton  V.  Chetwynd,  it  is  not  true  that  every  limitation  in  a  settlement 
is  protected  and  rendered  valuable  by  the  consideration  of  marriage,  or 
even,  as  is  said  by  Lord  Macclesfield,  C,  in  Osgood  v.  Strode,  2  P. 
Wms.  245,  255,  "though  it  is  to  be  presumed  that  the  wife  and  her 
friends  stipulated  only  for  the  limitations  in  favor  of  the  husband,  wife 
and  issue  of  the  marriage  ;  "  yet  when,  as  in  Newstead  v.  Searles,  and 
in  Clayton  v.  Lord  Wilton,  and,  as  1  think,  in  the  principal  case,  the 
limitations  so  interfere  with  those  which  would  naturally  be  made  in 
favor  of  the  husband,  wife  and  issue,  as  to  indicate  that  the  limitatious 
must  have  been  discussed,  and  made  part  of  the  marriage  contract, 
part  of  the  reciprocal  considerations  between  the  husband  and  wife, 
that  presumption  is  rebutted,  a,nd  the  limitations  are  not  voluntary. 

It  is,  I  think,  impossible  to  suppose  that  Lord  Eldon,  Lord  Ellen- 
borough  and  Bayley,  J.,  in  Johnson  v.  Legard  overruled  the  decision 
in  Clayton  v.  Lord  Wilton,  to  which  they  themselves  were  parties. 

I  cannot  see,  in  any  way,  how  the  two  cases  are  to  be  reconciled 
except  on  the  principle  which,  as  it  seems  to  me,  is  involved  in  the 
judgment  in  Newstead  v.  Searles.  I  cannot  find  that  this  principle 
is  impeached  hy  any  of  the  other  cases,  and,  thinking  it  sound  and 
bearing  on  the  present  case,  1  am  of  opinion  that  the  judgment  ought 
to  be  affirmed.  ' 

WiLLEs,  J.,  said :  I  am  also  of  opinion  that  the  judgment  ought  to 
be  affirmed ;  but,  after  the  elaborate  statement  I  have  heard,  and 
anticipating  those  which  will  follow,  I  think  that  I  should  not  usefully 
occupy  time  in  stating  my  reasons  at  large. 

CocKBURN,  C.  J.  I  am  of  opinion  that  the  decision  of  the  Court  of 
Exchequer  in  this  case  should  be  affirmed  ;  but  I  am  unable  to  concur 
in  the  reasons  on  which  the  decision  of  that  court  appears  to  have  pro- 
ceeded. The  court  seems  to  have  assumed  that  the  limitation  in  the 
settlement,  made  by  the  settlor  on  her  marriage  in  favor  of  her  illegiti- 
mate son,  was  not  her  own  spontaneous  and  voluntary  act,  but  was 
introduced  into  the  settlement  at  the  instance  of  the  intended  husband, 
who  is  supposed  to  have  insisted  on  it  as  a  condition  of  liis  marrying 
the  settlor,  which,  if  true,  would  bring  this  provision  within  the  con- 
sideration of  the  marriage.  I  cannot  concur  in  the  assumption  of 
fact  on  which  this  view  is  founded,  and  I  am  desirous  of  distinctly 
stating  the  ground  on  which  my  judgment  rests.  To  me  it  appears 
that  this  limitation  cannot,  in  any  way,  be  brought  within  the  consider- 
ation of  the  marriage :  nevertheless,  I  am  of  opinion  that  it  may  be 
upheld. 

If  the  construction  of  the  Statute  of  the  27th  Elizabeth  had  been  res 
Integra,  there  has  been  no  judge  who,  in  modern  times,  has  had  to 
apply  the  Statute,  who  would  not  probably  have  excluded  from  its 
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operation  family  settlements  made  honestly  and  without  any  intention 
of  defrauding  creditors  or  future  purchasers.  The  Statute  has  seldom 
come  under  review  without  eliciting  judicial  observation  on  the  forced 
and  harsh  construction  put  upon  it  by  its  first  expounders;  but  its 
operation  in  avoiding,  in  favor  of  purchasers  for  value,  whether  with 
or  without  notice,  conveyances  in  favor  of  relations,  however  hon- 
est and  otherwise  praiseworthy,  if  made  without  valuable  consider- 
ation, is  now  too  firmly  established  to  admit  of  being  questioned  ;  and 
it  must  now  be  taken  as  definitively  settled  that  a  provision  even  for  a 
man's  wife  and  children,  however  sacred  in  a  moral  point  of  view  the 
duty  of  making  such  a  provision  may  be,  is  bad  against  a  future 
purchaser,  as  being  without  consideration  and  voluntary. 

On  the  other  hand,  it  is  equally  well  established  that  a  settlement, 
made  with  a  view  to  marriage,  on  a  wife  and  the  issue  of  the  marriage, 
will  undoubtedly  be  good  against  a  future  purchaser  for  value  although 
without  notice. 

Why  this  distinction?  Simply  because  the  estates  and  interests 
created  by  the  settlement  are  acquired  from  the  settlor  for  a  valuable 
consideration,  namelj-,  the  marriage  of  the  party  for  whose  benefit,  or 
the  benefit  of  whose  issue,  the  disposition  of  the  property  so  made  is  to 
inure,  either  with  the  settlor,  or  some  near  relative  of  the  settlor,  in 
which  latter  case  the  bargain  may  be  said  to  be  made  with  the  settlor 
just  as  much  as  if  it  had  been  made  with  an  intended  husband.  In 
every  such  case  it  is  manifest  that,  as  to  a  disposition  of  property  for 
the  benefit  of  the  t)pposite  party  or  their  issue,  the  consideration  moves 
to  the  settlor.  The  disposition  has  been  purchased  bj-  the  marriage  of 
the  party  by  whom  it  may  be  assumed  to  have  been  stipulated  for,  and 
having  been  thus  obtained  for  a  valuable  consideration  it  is  good 
against  the  settlor  and  against  any  future  disposition  of  the  property 
which  he  or  she  may  make,  even  to  an  innocent  purchaser. 

On  the  other  hand,  a  disposition  made  by  a  settlor  in  favor  of  his  or 
her  own  relatives  not  being  the  issue  of  the  marriage,  cannot,  as  it 
seems  to  me,  be  said  to  be  made  for  a  consideration  arising  from  the 
marriage.  The  settlor  is  only  exercising  a  right  which  he  or  she  had 
before.  No  additional  right  or  power  in  this  respect  is  derived  from 
the  marriage.  No  doubt,  such  a  disposition  would  not  be  made  with- 
out the  knowledge  and  acquiescence  of  the  other  contracting  party,  but 
that  acquiescence  adds  nothing  to  the  previously  existing  right  of  the 
settlor.  Nor,  except  under  very  special  circumstances,  can  it  be  sup- 
posed that  a  disposition  in  favor  of  the  settlor's  own  relations,  would  be 
stipulated  for  by  the  opposite  party.  Certainly,  such  circumstances, 
as  being  contrary  to  the  ordinary  course  of  things,  would  require  to  be 
specially  shown.  In  the  absence  of  such  proof,  there  being  no  consid- 
eration moving  to  the  settlor,  not  onlj'  is  the  disposition  voluntarj-  in 
that  sense  of  the  word,  but  it  also  is  so  in  the  largest  sense,  inasmuch 
as  it  is  plain  that  if,  at  any  time  before  the  settlement  is  actually  exe- 
cuted, the  settlor  should  change  his  mind,  and  desire  the  omission  of 


SECT.  III.]  DICKENSON  V.   WEIGHT.  351 

such  part  of  it,  this  would  be  no  breach  of  the  antenuptial  contract,  and 
there  would  be  no  party  who  would  have  a  right  to  insist  on  the  pro- 
vision being  retained.  I  can  come  to  no  other  conclusion,  therefore, 
than  that  a  limitation  in  a  marriage  settlement-  in  favor  of  the  relations 
of  the  settlor,  other  than  the  issue  of  the  marriage,  is  not  within  the 
■consideration  of  the  marriage,  and  therefore,  in  the  absence  of  any 
other  consideration,  must  be  taken  to  be  voluntary. 

The  case  of  a  father  tenant  for  life  who  joins  his  son,  the  remainder- 
man in  tail,  in  a  settlement  on  the  marriage  of  the  son,  stands  on  an 
entirely  different  footing,  and  is  open  to  verj'  different  considerations. 
There,  the  co-operation  of  the  tenant  for  life  being  necessary  to  the  re- 
settlement of  the  estate,  he  has  a  right  to  stipulate  for  what  terms  he 
pleases  as  the  price  of  his  concurrence  ;  among  others,  that  of  a  provi- 
sion for  his  other  children  and  their  issue,  or  the  lilie.  The  considera- 
tion, there,  is  not  the  marriage,  but  the  consent  of  the  settlor  to  give 
up  his  existing  life  estate,  and  resettle  the  estate. 

The  limitation  introduced  in  this  case  by  the  settlor  in  favor  of  her 
illegitimate  son  being  thus  in  my  opinion  not  within  the  consideration 
of  the  marriage  as  moving  to  the  settlor,  let  us  see  whether  there  is 
anything  to  show  that  it  can  in  any  way  have  been  stipulated  for  by 
the  intended  husband  so  as  to  make  it  part  of  that  which  he  purchased 
by  marr3'iug  the  settlor.  The  probabilities  are  certainly  all  the  other 
way.  It  is  suggested  that  he  may  have  insisted  on  a  provision  being 
made  for  the  son,  lest,  the  latter  being  left  destitute,  he,  the  husband, 
might  have  to  maintain  him ;  or  that  from  a  high-minded  generosity 
he  may  have  declined  to  profit  by  his  wife's  estate,  unless  a  provision 
were  made  out  of  it  for  her  son.  But  these  suggestions  are  purely 
speculative,  and  rest  on  no  proof  of  any  sort;  while  it  is  infinitely 
more  consistent  with  probability  and  the  common  experience  of  life 
that  such  a  stipulation  should  have  emanated  from  the  settlor,  to 
whom  both  duty  and  affection  would  suggest  the  propriety  of  making  a 
provision  out  of  her  own  estate  for  her  own  offspring.  The  suggestion 
as  to  the  intended  husband  having  insisted  on  the  provision  for  the  son 
from  an  apprehension  of  having  to  provide  for  him,  is  altogether 
answered  by  the  fact  that  an  estate  for  life  is  secured  hy  the  settlement 
to  the  husband,  and  that  consequently  the  limitation  in  favor  of  the 
son  could  not  come  into  operation  until  after  the  husband's  death  ;  and, 
therefore,  could  afford  him  no  protection  against  the  contingency  sug- 
gested. Under  these  circumstances  I  can  come  to  no  other  conclusion, 
than  that  in  no  point  of  view  can  this  limitation  be  considered  as  within 
the  consideration  of  the  marriage  upon  which  this  settlement  was  made, 
and  therefore  that  it  must  in  this  sense  be  held  to  be  voluntarJ^ 

Nevertheless,  I  am  of  opinion  that  this  limitation  should  be  up- 
held. Upon  the  rule  that  in  a  marriage  settlement  a  limitation  in 
favor  of  the  relatives  of  the  settlor,  other  than  the  issue  of  the  mar- 
riage, will  be  invalid,  two  exceptions  liave,  it  seems  to  me,  been 
engrafted  by  very  high  authority.     In  Newstead  v.  Searles,  1  Atk.  265, 
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Lord  Hardwicke  held  that  in  a  marriage  settlement  the  settlor  might 
introduce  a  limitation  in  favor  of  the  children  of  the  former  marriage  ; 
■while,  in  Clayton  v.  The  Earl  of  Wilton^  6  M.  &  Sel.  67,  n.,  Lord 
Ellenborough  and  the  Court  of  King's  Bench  upheld,  against  a  pur- 
chaser for  value,  a  similar  limitation  in  a  marriage  settlement  in  favor 
of  the  issue  of  the  settlor  bj'  a  future  wife  in  default  of  issue  of  the  . 
intended  marriage.  These  decisions  have  never,  so  far  as  I  am  aware, 
been  impugned.  The  decision  of  Lord  Hardwicke,  in  Newstead  v. 
Searles,  which  has  now  stood  for  upwards  of  a  century,  is  cited  by 
Lord  St.  Leonards  in  a  recent  work  as  an  existing  authoritj'.  It  is 
evident  that  Lord  Hardwicke  considered  that  a  provision  in  a  marriage 
settlement  in  favor  of  existing  children  could  not  be  deemed  fraudulent 
within  the  Statute.  It  may  be  that  these  decisions  would  not  stand  the 
teat  of  a  very  strict  analysis  or  rigorous  logic  ;  but  it  must  be  borne  in 
mind  that  the  rule  on  which  this  exception  was  engrafted  was  itself  the 
result  of  a  forced  and  arbitrary  construction  of  the  Statute.  It  is  not 
to  be  wondered  at,  that  judicial  exposition  stopped  short  of  applj-ing  it 
when  the  consequence  was  to  prevent  the  owner  of  property,  on  mak- 
ing a  settlement  on  marriage,  from  making  an3-  binding  provision  for 
his  existing  children.  We  ought  not,  in  my  judgment,  to  overrule  the 
cases  to  which  I  have  referred.  Having  stood  thus  long  unimpeached, 
thej'  may  have  led  to  the  introduction  of  similar  provisions  into  mauj' 
settlements,  and  we  cannot  tell  what  mischief  we  may  occasion  by 
overturning  them,  while  no  mischief  can  arise  from  sanctioning  such  lim- 
itations beyond  what  arises  from  their  introduction  in  favor  of  the  issue 
of  an  intended  marriage. 

The  present  case  appears  to  me  to  come  directly  within  the  principle 
of  Newstead  v.  Searles.  It  was  as  much  the  duty  of  the  settlor,  Mary- 
Dickenson,  to  make  provision  for  her  illegitimate  son  as  though  he 
had  been  legitimate.  It  is  impossible  not  to  concur  in  the  very  appro- 
priate remarks  on  this  point  made  by  Channell,  B.,  in  delivering  the 
judgment  of  the  Court  of  Exchequer.  This  being  so,  on  the  authority 
of  Newstead  v.  Searles,  which  I  think  we  ought  not  to  overrule,  I 
am  of  opinion  that  the  decision  of  the  Court  of  Exchequer  should 
be  affirmed. 

IViGHTMAN,  J.,  said :  I  agree  with  the  Lord  Chief  Justice,  and  for 
the  reasons  given  in  the  judgment  he  has  read.  Though  for  a  consid- 
erable time  I  entertained  very  great  doubt  on  the  point,  on  the  whole  I 
have  come  to  the  conclusion  that  the  judgment  should  be  affirmed. 

Williams,  J.  I  am  of  opinion  that  the  judgment  of  the  Court  of 
Exchequer  ought  to  be  reversed. 

The  authorities  on  the  question  raised  in  this  ease,  viz.,  what  shall 
be  deemed  a  fraudulent  conveyance  under  the  Statute  27  Eliz.,  are  so 
irreconcilable  that  it  seems  more  advisable  to  consider  and  applj-  the 
principles  which  have  been  settled  respecting  it  than  to  rely  on  the 
authority  of  any  particular  decisions. 

It  is  established,  after  no  little  conflict  of  cases,  that  though  the 
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Statute  speaks  only  of  conveyances,  &c.,  "for  tlie  intent  to  defraud 
and  deceive  such  persons  as  sliall  purchase  the  same  lands,"  &c.,  yet 
(to  use  the  words  of  Lord  Ellenborough,  in  delivering  the  judgment  of 
the  court  in  Doe  v.  Manning,  9  East,  59),  "every  conveyance  with- 
out valuable  consideration  is  made  void  by  the  Statute,  against  a  sub- 
sequent purchaser  for  such  consideration,"  because,  as  against  him, 
the  court  presumes  fraud  from  the  absence  of  consideration,  and  will 
not  admit  such  presumption  to  be  contradicted.  It  follows  that  settle- 
ments, though  made  on  what  is  called  meritorious  consideration,  as  when 
made  in  the  honest  fulfilment  of  the  moral  dutj'  of  a  husband  or  parent 
to  provide  for  his  wife  and  children,  are  within  the  Statute,  and  void 
as  against  a  subsequent  purchaser  for  value.  Again,  it  has  never  been 
doubted  that  marriage  is  a  valuable  consideration ;  so  that  an  ante- 
nuptial settlement  is  not  rendered  void  by  the  Statute,  bat  is  good 
against  any  subsequent  purchaser.  There  has  been  much  difference  of 
opinion  respecting  the  extent  to  which  the  consideration  of  marriage 
ought  to  be  carried  in  supporting  the  limitations  of  such  a  settlement, 
and  cases  are  not  wanting  in  which  it  has  been  laid  down  that  every 
limitation  in  such  a  settlement  is  protected  and  rendered  valuable  by 
the  consideration  of  the  marriage.  But  subsequent  decisions  (as  Sir 
W.  Grant  said,  in  Sutton  v.  Chetwynd,  3  Meriv.  249,  254)  have  nega- 
tived this  general  proposition,  and  the  question  left  open  is  that  which 
has  been  the  subject  of  the  argument  before  us,  viz.,  what  class  of  lim- 
itations in  the  settlement  the  consideration  of  marriage  can  properly  be 
said  to  support. 

Now,  in  order  that  he  who  claims  under  any  limitation  may  be 
deemed,  as  against  subsequent  purchasers,  to  take  for  a  valuable  con- 
sideration, and  not  as  a  volunteer,  it  is  obviouslj'  necessary  that  he, 
or  some  one  on  his  behalf,  should  have  purchased  the  limitation  in 
question. 

If  he  can  support  the  limitation  in  his  favor  against  a  subsequent 
conveyance  for  valuable  consideration,  he  must  also  be  able  to  support 
it  against  a,  prior  voluntary  one,  and  avoid  the  latter  under  the  Statute, 
in  the  character  of  a  purchaser  for  value  by  reason  of  a  purchase  made 
by  himself,  — or  some  one  else  for  his  benefit.  Thus  Turner,  V.  C, 
in  Heap  v.  Tonge,  9  Hare,  90,  104,  speaking  of  the  cases  in  which 
limitations  to  collaterals  in  marriage  settlements  of  the  Imsband's  estate 
have  been  held  void,  says:  "  These  cases  proceed  on  the  ground  that 
the  wife  cannot  be  considered  to  stipulate  on  the  part  of  the  relations 
of  the  husband,  and  there  is,  therefore,  no  one  who  purchases  anything 
for  the  benefit  of  those  relations.  If  there  be  any  one  purchasing  on 
behalf  of  collaterals,  the  limitations  are  supported." 

Now,  in  a  settlement,  in  contemplation  of  marriage,  of  the  estate  of 
the  husband  or  wife,  he  or  she,  to  whom  the  estate  to  be  settled  belongs, 
being  the  grantor  of  the  estates  created  by  the  settlement,  cannot,  it 
should  seem,  be  deemed  to  have  thereby  purchased  any  one  of  them  ; 
but  the  party  to  whom  the  estate  does  not  belong  may  be  regarded  as 
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having  purchased  by  the  marriage  all  those  limitations  of  the  estate  for 
which  he  or  she  can  be  proved,  or  fairly  inferred,  to  have  stipulated, 
such  as  the  limitations  in  favor  of  themselves  respectively-,  or  tlieir 
issue.  And  so  with  respect  to  limitations  in  favor  of  the  collateral 
relations  of  the  party  to  whom  the  estate  does  not  belong  ;  for  it  may 
well  be  presumed  tiiat  such  party  stipulated,  as  part  of  the  marriage 
bargain,  for  their  insertion  into  the  settlement,  and  so  may  be  properly 
regarded  as  having  purcliased  them  on  behalf  of  those  who  are  to  be 
benefited  thereby.  But  an  intended  wife  cannot  be  inferred  to  have 
stipulated  on  the  part  of  the  relations  of  the  intended  husband,  nor  the 
intended  husband  for  the  relations  of  the  intended  wife. 

Applying  these  principles  to  the  case  before  us,  the  circumstances  of 
which  are,  that  the  estate  belonged  to  the  wife  and  the  limitation  under 
discussion  was  in  favor  of  her  illegitimate  son ;  the  question  is  whether, 
from  the  terms  and  nature  of  the  settlement  (for  there  is  no  external 
proof),  it  can  be  wf erred  that  the  husband  stipulated  for  this  limita- 
tion. If  it  was  introduced  at  the  instance  of  the  wife,  she  cannot  be 
deemed  to  have  purchased  the  estate,  in  consideration  of  tlie  marriage, 
on  behalf  of  her  son,  because  she  cannot  be  regarded  as  purchasing  the 
limitation  which  she  carved  out  of  her  own  estate. 

But  it  has  been  contended  that  wherever  the  limitations  of  a  marriage 
settlement  diminisli  the  ordinary  interests  which  the  partj*  to  whom  the 
estate  does  not  belong  would  have  acquired  by  the  marriage,  it  ought 
to  be  inferred  that  the  limitations  of  the  settlement  were  the  subject  of 
arrangement  and  bargain  in  contemplation  of  the  marriage  ;  and  ac- 
cordinglj'  that,  in  tlie  present  case,  it  must  be  presumed  that  there  was 
a  bargain  between  the  parties,  to  the  effect  that,  if  the  wife  predeceased 
the  husband,  he  should  take  an  interest  for  his  life  in  one  moiety  of  his 
wife's  estate  absoluteh',  whether  there  was  a  child  of  the  marriage,  so 
as  to  entitle  him  to  curtesy,  or  not ;  and  that  the  wife  might  limit  the 
other  moiety  to  her  son  in  fee  to  the  exclusion  of  the  issue  of  the  mar- 
riage. I  do  not  at  all  dispute  this  proposition,  but  the  existence  of 
such  a  bargain  does  not  justly  lead  to  an  inference  that  tlie  husband 
stipulated  for  these  limitations  ;  on  the  contrary,  when  the  ordinary 
rights  of  the  husband,  or  of  his  issue  hy  the  marriage,  are  diminished, 
tlie  natural  presumption  is  that  the  wife  insisted  on  such  diminution, 
and  he  must  be  deemed  to  have  been  induced,  by  tlie  consideration  of 
her  acceding  to  the  marriage,  to  allow  her  to  deal  with  her  estate 
according  to  her  own  wishes,  at  the  sacrifice  of  his.  It  cannot  be  prop- 
erly asserted  that  such  a  bargain  is.  a  concession  to  the  husband  in 
consideration  that  he  will  marry  the  wife ;  but  it  is  rather  a  concession 
to  the  wife  that,  if  she  will  marry  him,  she  shall  be  allowed  to  settle 
her  own  estate,  as  her  wishes  may  guide  her,  in  favor  of  the  objects  of 
her  bounty :  in  other  words,  that  she  shall  be  allowed  to  make  a  volun- 
tary settlement  of  it.  Suppose  a  case  of  a  marriage  settlement  where  a 
still  stronger  inference  arises  that  it  must  have  been  the  result  of  a 
matrimonial  bargain,  as  where  the  husband  consents  that  the  whole 
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estate  of  the  wife  shall  go,  after  her  death,  to  such  persons  as  she  shall 
by  deed  or  will  appoint,  would  not  her  appointees  under  such  a  settle- 
ment be  volunteers?  Could  it  be  said  that  thej-  are  not  so,  because  the 
wife  must  be  deemed  to  have  bargained  with  the  husband  that  she 
should  have  the  power  to  give  her  estate  to  whomsoever  she  liked,  and 
to  deprive,  if  she  wished  it,  both  himself  and  his  issue  hy  her  of  any 
participation  in  her  estate  ? 

In  the  present  case  it  appears  to  me,  on  the  principles  above  stated, 
that  since  the  limitation  in  question  was  created  by  the  wife,  in  favor 
of  her  illegitimate  son,  out  of  her  own  estate,  and  it  has  not  been 
proved,  nor  can  it  be  justly  inferred,  that  the  son  himself  or  the  hus- 
band or  any  one  else  purchased  the  limitation  on  behalf  of  her  son,  it 
must  be  deemed  to  have  been  created  without  any  valuable  consideration, 
and  so  to  be  fraudulent  within  the  Statute. 

But  it  is  said  that  our  decision  ought  to  be  governed  by  the  authority 
of  Newstead  v.  Searles,  1  Atk.  2G5.  In  that  case  a  widow,  previous 
to  her  second  marriage,  with  the  consent  of  her  intended  husband, 
settled  her  estate  upon  her  issue  bj-  a  former  marriage,  provided  that  if 
there  should  be  issue  of  the  second  marriage  such  issue  should  have  an 
equal  share  with  the  issue  of  the  former  marriage  ;  the  husband  and 
wife  afterwards  mortgaged  the  estate  to  a  person  who  had  notice  of 
the  settlement.  Lord  Hardwicke  said  the  question  was  whether  the 
articles  were  for  a  valuable  consideration  and  binding,  or  ought  to  be 
considered  as  voluntary  and  fraudulent  with  respect  to  subsequent 
creditors  and  purchasers ;  and  if  he  was  to  lay  it  down  as  a  rule  that 
such  articles  were  not  binding,  it  would  become  impossible  for  a  widow, 
on  her  second  marriage,  to  make  any  certain  provision  for  the  issue  of 
a  former  marriage,  and  the  second  husband  might  then  contrive  to 
defeat  the  provision  made  for  those  children.  Taking  the  case  with  all 
its  circumstances,  he  thought  the  settlement  no  voluntarj'  agreement, 
but  a  binding  one.  He  added,  that  it  would  be  difficult  to  show  that 
such  a  limitation  had  been  held  fraudulent  and  void  as  against  subsequent 
purchasers  or  creditors. 

It  may  be  remarked,  with  respect  to  this  judgment,  that  Lord  Hard- 
wicke does  not  say,  expressly,  that  the  limitation  to  the  issue  of  the 
former  marriage  was  upon  a  valuable  consideration.  He  adverts,  it  is 
true,  to  the  existence  of  reciprocal  considerations,  both  on  the  part  of 
tlie  husband  and  wife,  by  the  provision  under  the  articles  for  the  chil- 
dren of  the  second  marriage  ;  but  this  appears  to  me  (with  deference  to 
what  is  said  in  the  judgment  of  the  court  in  Doe  v.  Manning,  9  East, 
59,  64),  to  be  at  least  as  much  for  the  purposes  of  strengthening  his 
observation,  that  such  a  limitation  had  never  been  held,  nor  ought  to 
be  held,  fraudulent,  as  for  asserting  that  it  was  supported  by  a  valu- 
able consideration.  And  it  should  be  further  observed  that  in  the  year 
1737,  when  this  decree  was  made,  the  law  had  not  been  yet  settled,  as 
it  has  since  been,  that  evenj  limitation  without  a  valuable  consideration 
was  fraudulent  under  the  Statute  as  against  a  subsequent  purchaser 
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for  value.  Six  years  later,  in  White  v.  Sanson,  3  Atk.  410,  412,  Lord 
Hardwicke  himself  says  :  "  I  have  heard  it  said  in  this  court  that  there 
are  reasonable  voluntarj-  settlements,  which  they  will  not  interpose  to 
disturb  upon  the  construction  of  these  Statutes  (13  &  27  Eliz.)  ;  "  and 
in  the  same  judgment  he  had  previously  said  :  "  I  hardly  know  an  in- 
stance where  a  voluntary  conveyance  has  not  been  held  fraudulent 
against  a  subsequent  purchaser."  And  twenty  years  later,  in  Cadogan 
V.  Kenneth  Cowp.  432,  434,  we  find  Lord  Mansfield  saying:  "The 
Statute  27  Eliz.  c.  4,  does  not  go  to  voluntary  conveyances  merely,  as 
being  voluntary,  but  to  such  as  are  fraudulent."  And  in  Doe  v. 
Uoutledge,  Cowp.  705,  the  same  judge  said  that  in  the  Statute  there 
was  not  a  word  that  impeached  voluntary  settlements  merely  as  being 
voluntary,  but  as  fraudulent  and  covinous. 

It  may  likewise  be  observed,  in  order  to  prove  how  far  from  settled 
the  law  on  this  subject  was  at  the  time  when  JVewstead  v.  Searles  was 
decided,  that  Lord  Hardwicke  in  that  case  relies  on  the  fact  that  the 
mortgagees  had  notice  of  the  marriage  settlement,  which,  according  to 
the  doctrine  since  established,  docs  not  at  all  affect  the  right  of  the 
subsequent  purchaser  for  value.  And,  further,  that  Lord  Hardwicke 
speaks  of  the  two  Statutes  of  the  13  &  27  Eliz.  as  if  the  one  put  vol- 
untarj- convejances  exactly  on  the  same  footing,  as  to  creditors,  as  the 
other  puts  them  as  to  subsequent  purchasers,  which  is  a  verj'  different 
view  from  that  taken  of  the  two  Acts  at  the  present  time. 

I  will  add  that  Lord  St.  Leonards,  in  his  treatise  on  Vendors  and 
Purchasers,  does  not  cite  the  case  of  Neivstead  v.  Searles  while  discus- 
sing the  question  whether  the  marriage  consideration  runs  through  the 
whole  settlement,  but  as  an  authority  for  a  previous  passage  in  his 
treatise,  viz.,  "  On  the  ground  of  policy,  it  seems  that  a  settlement  bj' 
a  widow  previous  to  her  second  marriage,  of  her  estate  on  the  children 
of  the  first  marriage,  will  not  be  deemed  fraicdulent."  And  in  Cruise's 
Digest,  vol.  4,  p.  72,  3d  ed.,  the  case  is  stated  as  authorizing  the 
pyroposition  that  "  there  is  one  case  in  which  a  conveyance  founded  on 
a  moral  consideration  only  has  been  held  good  against  a  subsequent 
purchaser,  viz.,  that  of  a  widow  making  a  settlement  on  her  children 
bj'  her  first  husband  previous  to  her  marrying  a  second." 

If  either  policj'  or  moral  dut}'  were  reallj'  the  ground  of  that  decision, 
it  might  become  a  question  whether  it  could  be  properly  applied  to  a 
limitation  in  favor  of  the  illegitimate  son  of  the  settlor;  but  it  is  diffi- 
cult to  understand  how  policj-  or  moral  dutj-  can  be  sufficient  to  uphold 
Lord  Hardwicke's  decision  at  this  da}',  seeing  that  the  limitation  to 
the  issue  of  the  former  marriage  must  still  remain  unsupported  by  any 
valuable  consideration.  It  is  more  reasonable,  I  think,  to  say  that 
Lord  Hardwicke  decided  the  case  before  the  principles  of  law  which 
would  have  guided  him  to  a  diflferent  conclusion  were  well  understood  ; 
and  that  his  decision,  being  in  conflict  with  the  doctrines  which  have 
since  been  firmly  established,  cannot  now  oe  regarded  as  binding ; 
but  must  be  classed  with  the  numerous  other  cases  wl^ich  have  been 
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decided  on  this  head  of  law  by  eminent  judges  in  earlier  times,  and  have 
since  been  disregarded  by  the  courts  on  a  fuller  consideration  of  all  the 
authorities  on  the  construction  of  the  Statute. 

tTudgment  affirmed.^ 


PRICE  V.   JENKINS. 

Chancery  Division  and  Codrt  of  Appeal.     1876,  1877. 

[Eepm-ted  i  Ch.  D.  483  ;  5  Ck.  Div.  619.] 

The  action  was  brought  by  Margaret  Price  for  specific  performance 
of  a  contract,  dated  the  16th  of  November,  1874,  by  which  Thomas 
Jenkins  the  elder  agreed  to  sell  a  leasehold  house  called  the  Bruce 
Hotel,  at  Pant,  near  Merth}-*'  Tydvil,  to  the  plaintiff,  for  £200. 

In  the  first  instance,  Thomas  Jenkins  the  elder  was  the  only  defend- 
ant, but  it  appeared  that  his  son,  Thomas  Jenkins  the  younger,  claimed 
an  interest  adversely  to  his  father,  and  he  was  accordingly,  by  the  di- 
rection of  the  court,  made  a  defendant. 

Thomas  Jenkins  the  younger  was  a  son  of  the  original  defendant  by  ■ 
his  first  marriage.  The  property  the  subject  of  the  contract  belonged 
to  Thomas  Jenkins  the  elder  for  a  term  of  years  at  the  time  of  his 
second  marriage,  which  took  place  in  Maj',  1864  ;  and  by  a  settle- 
ment dated  the  17th  of  May,  1864,  and  made  in  contemplation  of  the 
second  marriage,  it  was  assigned  to  two  trustees,  of  whom  Thomas 
Jenkins  the  younger  was  one,  in  trust,  after  paying  all  outgoings,  for 
Thomas  Jenkins  the  elder,  during  his  life,  and  after  his  death  for  his 
son  Thomas  Jenkins  the  younger,  absolutely.  The  intended  wife's 
property  was  also  settled  by  the  same  deed  upon  her  and  her  children. 
The  settlement  contained  no  covenant  by  the  trustees  to  paj'  the  rent  or 
perform  the  covenants  of  the  lease  under  which  the  premises  were  held. 

The  plaintiff  contended  that  the  settlement  made  on  the  second  mar- 
riage of  Thomas  Jenkins  the  elder  was  voluntary,  so  far  as  related  to 
his  son  by  his  former  marriage,  and  was  void  against  the  plaintiff  under 
the  27  Eliz.  c.  4. 

Thomas  Jenkins  the  elder  also  set  up  a  defence  that  the  contract  was 
void  by  reason  of  his  being  drunk  when  he  signed  it. 

Dickinson,  Q.  C,  and  Freeling,  for  the  plaintiff. 

Morgan,  Q.  C,  and  Maclean,  for  the  defendants. 

Hall,  V.  C,  after  commenting  upon  the  evidence  on  behalf  of 
Thomas  Jenkins  the  elder  that  he  was  drunk  at  the  time  when  the 
contract  was  entered  into,  and  the  argument  that  the  contract  was,  on 
that  ground,  not  one  that  could  be  enforced  by  the  plaintiff,  and  stating 
that  the  evidence  showed  that  he  was  not  drunk,  and  that  it  was  clear 
that  he  entered  into  the  contract  unconditionally,  and  referring  to  an 
1  See  Roe  v.  Mitton,  2  Wils.  356  (1767) 
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agreement  by  counsel  that  the  question  on  the  settlement  should  be  now 
decided,  continued:  — 

It  is  unnecessary  to  determine  whether,  in  the  absence  of  such  agree- 
ment, this  IS  a  contract  of  which  the  court  would  decree  specific  per- 
formance, leaving  it  an  open  question,  to  be  determined  hereafter  in  a 
litigation  between  the  son  and  the  purchaser,  whether  or  not  the  settle- 
ment was  effectual  as  against  the  latter ;  but  the  parties  having  agreed 
to  have  the  question  of  the  validity  of  the  settlement,  as  against  the 
purchaser,  disposed  of  in  this  litigation,  in  my  opinion  the  plaintiff 
would  have  been  entitled  to  such  a  decree.  It  was  argued  that  the 
court  would  not  decree  that  to  be  done  which  involved  a  sanction  or  a 
recognition  of  that  which  was  a  fraud  or  attempted  fraud  upon  the 
persons  interested  under  the  settlement.  But  such  contention  would 
not,  I  think,  be  available.  Thomas  Jenkins  the  elder  having  con- 
tracted to  sell  the  residue  of  the  whole  term  in  tlie  leasehold  propert}-, 
it  was  not  open  to  him  to  say  afterwards. that  he  had  not  got  it  and 
would  not  give  it  to  the  purchaser,  when  she  said  she  would  take,  and 
did  not  object  to  his  title. 

I  now  come  to  consider  the  validity  of  the  settlement,  as  against  the 
purchaser.  The  case  of  Clarke  v.  Wric/ht,  6  H.  &  N.  849,  lias  been 
relied  upon  bj-  the  defendant  the  son.  That  is  a  case  which  I  should 
onl}'  follow  in  a  similar  one  —  1  do  not  mean  a  case  in  which  the  settle- 
ment was  of  the  same  description  of  propertj-,  and  the  limitations  and 
terms  of  it  were  framed  in  preciselj-  the  same  waj-,  but  a  case  to  which 
the  principles,  to  be  collected  from  the  judgment  in  that  ease,  and,  as  I 
consider,  laid  down  by  the  Court  of  Exchequer  Chamber,  were  properly 
applicable.  But  I  must  observe  that  it  is  very  difficult  to  apply  the 
principles  of  decision  of  that  case  to  any  other  case  not  exactly  similar 
in  its  circumstances  ;  by  reason  of  the  grounds  of  the  decision  being 
different  in  the  Court  of  Exchequer,  where  the  case  was  first  determined 
by  four  judges,  from  those  of  the  Court  of  Appeal,  and  the  grounds  of  the 
decision  in  that  court  not  only  differing,  but  differing  as  regards  the 
judges  who  agreed  with  the  decision  of  the  Court  of  Exchequer. 

The  authorities  which  have  been  referred  to  may,  I  think,  for  the 
present  purpose,  be  considered  as  commencing  with  the  case  of  New- 
stead  V.  Searlet,  as  reported  by  Mr.  West,  pages  287,  292.  I  refer  to 
that  report  because  facts  are  there  stated  from  Lord  Hardwicke's  own 
notes  and  the  Registrar's  book  which  are  not  to  be  found  in  Mr. 
Atkyns'  report.  The  argument  of  tlie  Attorney-General  for  the  plain- 
tiffs, the  children  of  a  first  marriage,  was,  to  a  great  extent,  founded 
on  this  —  that  they  were  tlie  primary  objects  of  the  articles,  and  were 
to  be  preferred,  or  at  least  to  take  equally  with,  the  ehildi-en  of  the 
second  marriage.  Lord  Hardwicke  in  his  judgment  referred  to  the  posi- 
tion of  a  widow  about  to  contract  a  second  marriage,  stating  that  unless 
the  articles  were  binding  it  would  become  impossible  for  a  widow  on 
her  second  marriage  to  make  any  certain  provision  for  issue  of  a  former 
marriage,  and  the  second  husband  might  then  contrive  to  defeat  the 


SECT.  III.]  PEICE   V.   JENKINS.  359 

provision  made  for  those  children.  In  the  latter  part  of  the  judgment, 
after  going  through  the  ease,  he  said:  "Taking  the  case  with  all  its 
circumstances,  I  thinlc  the  settlement  no  voluntarj'  agreement,  but  a 
binding  one  ;  the  Statute  of  the  13th  and  14lh  of  Elizabeth  that  makes 
conveyances  fraudulent,  are  voluntarj'  convej'ances,  made  against  pur- 
chasers for  valuable  consideration  or  bona  fide  creditors  ;  but  it  would 
be  difficult  to  show  that  such  a  limitation  as  the  present  case  has  been 
held  fraudulent,  and  void  against  subsequent  purchasers  or  ci'editors.'' 
He  then  referred  to  the  case  of  Jenkins  v.  Keymis,  1  Lev.  150,  stated 
in  the  note  of  the  judgment  in  West's  report,  and  also  in  Atkyns,  and 
said:  "The  present  is  a  stronger  case,  for  here  are  reciprocal  consid- 
erations both  on  the  part  of  the  husband  and  the  wife  b\'  the  provision 
under  the  articles  for  the  children  of  the  second  marriage." 

It  maj'  be  useful  to  refer  to  Jenkins  v.  Keymis.  It  was  a  case  of 
this  kind  :  Sir  Nicholas  Keymis  was  tenant  for  life,  and  his  son  Charles 
was  tenant  in  tail.  Then,  "  in  consideration  of  a  marriage  to  be  had 
between  his  son  and  Blanch  Mansell  and  £2500  portion,  he  levied  a  fine 
to  the  use  of  Sir  Nicholas  Kej'mis  for  life,  remainder  to  Charles  and 
Blanch  for  their  lives,  remainder  to  the  heirs  of  the  body  of  Charles  of 
Blanch  begotten,  remainder  to  the  heirs  of  the  body  of  Charles,  with 
power  to  Sir  Nicholas  Kej-mis  to  charge  the  premises  with  £2500."  So 
that  Charles  acquired  hy  that  settlement  limitations  in  favor  of  his 
issue,  not  onlj-  of  the  intended  marriage,  but  generally  in  favor  of  the 
issue  of  anj-  marriage.  The  £2500,  which  was  to  be  the  daughter-in- 
law's  fortune,  was  in  consideration  of  a  marriage  to  be  had  between 
Sir  Nicholas's  son  and  Blanch  ;  but  it  does  not  appear  whether  the  por- 
tion was  paid  to  the  son,  or  whether  it  was  paid  to  the  son  and  the 
father,  or  to  the  father  alone.  I  am  not  at  all  sure  that  it  did  not  go  to 
the  father  alone ;  but,  at  all  events,  the  lady's  fortune  of  £2500  was 
paid  on  the  occasion  of  the  marriage.  The  son  was  party  to  the  ar- 
rangement with  the  father,  and  that  money  being  paid,  there  were  Um- 
itations  made  in  favor  of  the  children  of  the  son  not  confined  to  the 
issue  of  that  particular  marriage.  Then  a  mortgage  was  made  by  Sir 
Nicholas  and  Charles ;  and  the  question  was,  whether  or  not  that  was 
valid,  or  whether  it  defeated  the  limitations  to  the  issue  of  the  second 
marriage.  It  was  alleged  that  "  the  consideration  of  the  marriage  of 
Blanch  and  the  £2500  paid  with  her  did  not  extend  to  the  defendant,  be- 
ing issue  by  the  second  venter,  and  so  the  estate  in  remainder  whereby 
he  claimed  was  voluntarj-."  That  was  the  ground  of  the  contention,  but 
Lord  Keeper  Bridgraan  "  declared  that  the  consideration  of  £2500  paid 
on  the  first  marriage  should  extend  to  the  issue  by  the  second  venter." 
It  really  amounted  to  this :  that  it  does  not  appear  how  the  monej'  was 
paid,  or  to  whom  it  was  paid,  but  the  monej'  was  paid,  and  that  was 
the  consideration  for  the  settlement  being  made  in  that  form,  viz.,  in 
consideration  of  £2500  coming  from  the  lady,  a  settlement  was  made 
which  included  the  children  of  the  son  bj'  a  second  marriage.  There 
was,  therefore,  a  money  consideration  which  could  not  be  severed  and 
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separated.  That  consideration  ran  through  the  whols  of  the  settlement 
and  the  whole  of  the  limitations.  Under  those  circumstances  the  case 
is  one  of  that  class  in  which  we  find  a  consideration  paid  for  the  par- 
ticular settlement,  and  we  cannot  defeat  the  settlement  and  say  it  ap- 
plied only  to  the  one  set  of  limitations  down  to  and  including  merely 
the  issue  of  that  marriage,  but  it  embraced  the  whole.  It  was  a  case  of 
bargain  between  the  father  and  son.  The  fatlier  had  to  concur  in  the 
re-settlement  with  his  son  ;  and  the  son,  no  doubt,  may  be  taken  to  have 
stipulated  with  his  father  in  concurring  in  re-settling  the  estate  and 
barring  the  entail  by  the  fine  for  a  re-settlement  embracing  issue  of 
anj'  marriage.  They  probably  changed,  in  some  respects,  the  course 
of  settlement  which  existed  previously.  It  does  not  appear,  however, 
what  the  exact  ulterior  limitations  were ;  but,  probably,  thej'  cut  off 
some  remainders.  It  was  a  matter  of  contract  between  father  and  son 
for  that  particular  settlement,  as  well  as  a  contract  arising  from,  and 
supported  by,  the  consideration  of  the  portion  coming  from  the  wife. 
It  is  important  to  refer  to  that,  because  that  case  was  the  groundwork 
of  Lord  Hardwieke's  decision  in  Newstead  v.  Searles,  West's  Kep.  287, 
who  said  that  that  was  a  stronger  case  bectause  of  the  reciprocal  consid- 
erations both  on  the  part  of  the  husband  and  wife  b^'  the  provision  under 
the  articles  for  the  children  of  the  second  marriage.  Those  reciprocal 
considerations  were  these :  that  the  particular  propertj-  which  was  dealt 
with  in  that  litigation  was  settled  by  one  limitation  in  favor  of  the  issue 
of  the  two  marriages.  That  being  so,  it  came  within  the  class  of  cases 
in  which  limitations  in  favor  of  strangers  are  mixed  up  with  limitations 
in  favor  of  persons  who  are  not  strangers  ;  so  that  they  are  all  to  take 
together,  or  in  a  certain  order  of  limitation,  and  such  taking  necessi- 
tates the  court  holding  to  be  valid  the  limitations  in  favor  of  those  who 
are  not  within  the  consideration.  The  court  in  such  cases  holds  the 
whole  to  be  effectual  in  order  that  it  ma3'  give  effect  to  that  which,  being 
within  the  consideration,  must  have  effect  given'  to  it. 

The  case  of  Newstead  v.  Searles  is  really  no  authoritj'  for  the  general 
proposition  that  a  settlement  made  on  the  occasion  of  a  second  mar- 
riage in  favor  of  issue  of  a  former  marriage  is  an  exception  to  the 
ordinary  rule  that  limitations  in  favor  of  strangers  or  persons  not 
within  the  consideration  of  marriage  are,  under  the  Statute  of  Eliza- 
beth, defeated  by  alienation  for  valuable  consideration. 

Clayton  v.  JSarl  of  Winton,  3  Madd.  302,  n.,  which  is  stated  in  a 
note  in  the  first  volume  of  Sugden's  Vendors  and  Purchasers,  page  716, 
was  relied  on.  In  that  case  it  was  necessary  to  support  the  limitations 
in  favor  of  those  not  within  the  marriage  consideration,  in  order  that 
the  limitations  in  favor  of  those  who  were  within  the  marriage  consid- 
eration might  take  effect. 

The  case  oiJthell  v.  Heane,  1  Ves.  Sen.  215,  also  before  Lord  Hard- 
wicke,  was  cited  by  Mr.  Maclean.  In  that  case  there  are  some  obser- 
vations of  the  Lord  Chancellor  which  were  said  to  have  a  general 
bearing  upon  the  present  case.     He  said  at  the  close  of  his  judgment : 
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"  This  is  different  from  the  case  of  a  bond  by  a  father,  for  it  Is  a  con- 
tract between  the  husband  and  the  second  wife  and  her  friends,  and  so 
far  like  Osgood  v.  Strode,  2  P.  Wms.  245,  it  being  provided  in  the 
agreement  that  the  son  by  the  former  wife  sliould  come  in  for  a  share, 
which  is  a  bargain  and  for  valuable  consideration,  for  had  it  not  been 
for  this  provision  the  husband  would  not  agree  to  let  it  go  so  far  as 
£400."  The  view  that  was  taken  in  that  case  was  that  it  was  a  bargain. 
Then  he  said  :  "  This  often  happens  on  the  marriage  of  a  widow  who 
contracts  on  a  second  rnarriage  to  make  a  provision  out  of  her  own 
estate  after  her  death  and  the  death  of  her  second  husband,  for  her 
children  by  a  former  ;  which  may  be  said  to  be  voluntary',  yet  is  reason- 
able, prudent,  and  natural,  several  of  which  have  been  supported  in 
this  court  as  provisions  for  the  children  by  the  first  marriage  for  valu- 
able consideration.  If  the  husband  in  such  cases  dies  in  life  of  the 
wife,  who  dies  indebted,  the  court  would  not  suffer  her  creditors  to 
come  against  the  children  of  the  first  marriage,  for  whom  she  had  made 
this  provision,  because  it  was  voluntar3\"  There  the  case  supposed  is 
that  of  a  widow  about  to  marry  stipulating  with  her  intended  husband 
that,  in  faVor  of  the  children  of  her  former  marriage,  some  portion  of 
her  property  should  be  settled  in  a  particular  way.  If  there  were  such 
a  bargain,  I  can  understand,  and  do  not  dispute  that  it  must  have  effect 
given  to  it,  the  question  in  these  cases  being,  was  there  a  bargain,  ac- 
cording to  the  true  construction  of  the  particular  instrument,  that  the 
property  should  be  settled  ?  In  that  case  the  observations  are  onlj'  ap- 
plicable to  the  property  of  the  wife  herself,  that  she  stipulated  that 
some  portion  of  her  property  which  would  otherwise  come  under  the 
control  of  the  husband,  and  in  which  he  might  have  an  interest  of  his 
own  or  some  portion  of  it,  should  be  settled  in  a  particular  way.  The 
observations  have  no  application  whatever  to  the  case  of  the  other 
party  to  the  contract  making  a  settlement  of  his  own  property,  and  it 
not  being  a  settlement  made  of  the  property  of  the  wife.  That  brings 
me  to  the  case  before  the  Court  of  Exchequer,  and  afterwards  before 
the  Court  of  Exchequer  Chamber,  of  Dickenson  v.  Wright,  5  H.  &  N. 
401,  and  Clarke  v.  Wright,  6  Ibid.  849.  In  the  Court  of  Exchequer 
the  judgment  was  delivered  by  Baron  Channell.  The  view  he  took  of 
it  was  this  :  First,  he  referred  to  the  recital,  "  that  it  was  agreed  upon 
the  treaty  of  the  marriage  that  the  property  should  be  settled  as  therein 
contained.  It  is  not  stated  b}'  whom ;  on  this  agreement,  it  was  pro- 
posed that  the  remainder  should  be  limited  to  the  plaintiff.  It  may 
have  been  that  Doncaster,  the  intended  husband,  took  a  strong  interest 
in  the  welfare  of  this  child,  who  was  then  verj-  j^oung.  It  may  have 
been  that  he  believed  in  the  existence  of  a  moral  obligation  upon  the 
part  of  his  intended  wife  to  provide  for  it,  and  that  he  insisted  upon 
the  provision  as  a  condition  of  his  marrj-ing  her.  An  honest  and  up- 
right man,  under  such  circumstances,  might  well  have  done  so.  For 
aught  we  know  he  may  have  refused  to  marry  her  at  all  unless  this  pro- 
vision was  made,  and  it  seems  impossible  for  us  to  say  conclusively,  as 
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a  matter  of  law,,  that  this  limitation  could  not  be  involved  in  the  con- 
sidetation  of  the  marriage  :  see  KeJceioich  v.  Manning^  1  D.  M.  &  G. 
176.  A  case  of  Johnson  v.  Legard,  3  Madd.  283,  was  much  pressed 
upon  us."  Then  he  referred  to  that  which  is  the  common  and  ordinarj' 
case  of  a  limitation  in  favor  of  third  parties,  and  said  :  "  On  the  other 
hand,  in  the  case  of  Clayton  v.  Earl  of  Winton,  3  Madd.  302,  n.,  a 
hmitation  in  a  marriage  settlement  to  the  children  of  a  possible  second 
marriage  was  held  good  under  the  same  circumstances.  It  may  be  diffi- 
cult to  see  how  the  children  of  another  marriage,  to  talve  place  after  the 
death  of  the  wife  of  the  present  intended  marriage,  are  more  witliin 
the  consideration  of  marriage  than  the  living  brothers  of  the  husband  ; 
but  the  truth  is  that,  when  courts  of  law  or  equity  once  depart  from 
the  plain  and  obvious  construction  of  an  Act  of  Parliament,  there  is 
nothing  to  guide  or  direct  them,  and  it  is  not  surprising  that  inconsis- 
tencies are  to  be  found  in  their  decisions.  We  have  not  been  referred 
to  any  authorit}'  bearing  directh-  upon  the  matter  in  question,  and  we 
cannot  say  that,  upon  the  evidence  at  the  trial,  we  are  bound  abso- 
lutely and  conclusively,  and  as  mere  matter  of  law,  to  decide  that  the 
limitation  in  question  is  void  against  the  plaintiff.  We  would  act  upon 
any  decided  case,  but  we  do  not  feel  inclined  to  put  a  construction 
upon  this  Statute  which  its  words  do  not  authorize,  bej'oad  what  the 
courts  of  law  and  equity  have  already  laid  down." 

In  the  earlier  part  of  the  judgment.  Baron  Channell  referred  to  the 
case  of  Newstead  v.  Searles,  West's  Rep.  287,  and  said  that  it  was  "  a 
direct  authoi'ity,  that  a  settlement  bj-  a  widow,  about  to  marrj:,  upon 
her  children  by  a  former  marriage,  is  good  against  a  subsequent  mort- 
gagee." He  looked  upon  that  as  a  clear  authoritj'  in  favor  of  the  gen- 
eral proposition  that  that  was  an  exception  from  the  ordinary  rule. 
Having  referred  to  Clayton  v.  Earl  of  Winton,  3  Madd.  302,  n.,  he 
seemed  to  have  considered,  having  regard  to  those  authorities,  that 
there  were  such  exceptions,  and  that  this  might  be  one  ;  and  he  ap- 
proved of  the  view  that  had  been  taken  generally  by  the  courts  as  to 
the  application  of  the  Statute  of  Elizabeth  to  purchasers  taking  with 
notice.  He  was  influenced  b}-,  and  determined  the  case  upon  the  ap- 
plication of  the  cases  of  Newstead  v.  Searles  and  Clayton  v.  Earl  of 
Winton  to  that  particular  ease  —  also  being  greath"  influenced  b}-  the 
moral  consideiation  as  to  the  propriety  of  providing  for  the  children. 
When  the  case  came  before  the  Court  of  Exchequer  Chamber  there 
■were  verj-  elaborate  arguments  and  judgments.  The  Lord  Chief  Justice 
began  by  saying  (6  H.  &  N.  870),  "  I  am  of  opinion  that  the  decision 
of  the  Court  of  Exchequer  in  this  case  should  be  aflflrmed,  but  I  am 
unable  to  concur  in  the  reasons  on  which  the  decision  of  that  court 
appears  to  have  proceeded."  Then  he  went  through  those  reasons,  and 
said  that  thej-  would  not  do  at  all,  but  said,  "Nevertheless  I  am  of 
opinion  that  this  limitation  maj'  be  upheld."  He  referred  to  Newstead 
V.  Searles  and  Clayton  v.  Earl  of  Winton,  and  said  that  the  present 
case  appeared  to  him  to  come  directly  within  the  principle  of  Newstead 
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V.  /Searles.  I  have  already  said  what  I  consider  •  the  principle  of  the 
decision  in  Newstead  v.  Searles  to  be ;  and  for  reasons  which  I  have 
given,  with  tiie  greatest  respect  for  the  Lord  Chief  Justice,  I  say  tliat 
Dickensofi  v.  Wright,  5  H.  &  N.  401,  does  not  appear  to  me  to  come 
directly  within  the  decision  in  Newstead  v.  Searles.  Mr.  Justice 
Blacltburn  approved  of  and  adopted  a  paragraph  fiom  Mr.  Dart's 
worli,  which  saj's  (6  Ibid.  865),  "If  such  a  stipulation  cannot  be 
presumed  or  proved  "  —  a  stipulation  on  the  part  of  one  of  the  con- 
tracting pai'ties  that  the  other  contracting  part)-  shall  settle  some  of  his 
own  property  in  a  particular  way  —  "the  limitations  must,  it  is  con- 
ceived, be  considered  voluntary,  and  void  as  against  a  subsequent  bona 
fide  purchaser."  Subsequently  he  said,  "  Yet  when,  as  in  Newstead  v. 
Searles  and  Clayton  v.  Earl  of  Winton,  and,  as  I  think,  in  the  prin- 
cipal case,  the  limitations  so  interfere  with  those  which  would  naturally 
be  made  in  favor  of  the  husband,  wife,  and  issue  as  to  indicate  that 
the  limitations  must  have  been  discussed,  and  made  part  of  the  mar- 
riage contract,  part  of  the  reciprocal  considerations  between  the  hus- 
band and  wife,  that  presumption  is  rebutted  and  the  limitations  are  not 
voluntary."  I  say  that  I  adopt  what  is  here  said  bj-  Mr.  Justice  Black- 
burn ;  but  it  is,  I  consider,  inapphcable  to  the  ease  now  before  me. 
The  question  which  arises  upon  the  construction  of  the  settlement  is : 
is  it,  or  is  it  not,  to  be  collected  from  the  settlement  that  the  intended 
wife  stipulated  that  the  intended  husband  should  settle  some  of  his 
own  property  upon  his  child  by  a  former  wife?  I  think  not.  I  think 
the  bargain  was  that  the  property  should  in  substance,  so  far  as  regards 
the  issue  of  the  intended  marriage  and  the  intended  wife,  not  be 
brought  into  settlement  at  all,  but  be  left  to  the  intended  husband  to 
make  a  settlement  upon  his  son,  this  being,  as  a  matter  of  convenience 
and  economy,  done  by  the  same  instrument  as  the  settlement  of  the 
wife's  property. 

It  was  said  that  there  was  evidence  to  show  that  there  was  a  contract 
made  in  favor  of  the  child  of  the  intended  husband  by  the  first  wife. 
For  that  purpose  reliance  was  placed  upon  the  6th  paragraph  of  the 
answer  of  Thomas  Jenkins  the  elder.  But  that  paragraph,  giving  full 
weight  to  it,  so  far  from  supporting  the  proposition  contended  for,  that 
this  is  a  settlement,  the  result  of  a  contract  made  by  the  intended  wife 
in  favor  of  the  child  of  the  husband  b)-  his  first  wife,  is  entirely  the 
other  way.  [His  Lordship  read  paragraph  6. J  According  to  that 
statement,  the  defendant  said,  I  stipulated  with  my  intended  wife  that 
this  property  should  be  left  to  me  in  order  to  be  settled  upon  my  son ; 
I  was  the  party  who  was  desiring  and  intending  that  to  be  done.  She 
consented  to  mj"-  being  able'  to  do  it ;  but  it  was  no  bargain  on  her  part 
that  any  such  settlement  should  be  made.  She  claimed  no  interest  in 
this  property,  but  she  left  it  out  of  settlement  without  making  any 
requisition  in  respect  of  it,  and  left  it  to  me,  because  I  was  anxious  to 
make  a  settlement  myself  of  that  upon  my  son  ;  I  stipulated  for  that, 
and  she  consented ;  so  that  she  merely  gave  her  consent  to  that  being 
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done  by  me  for  which  I  stipulated,  and  it  was  not  a  settlement  made 
by  her,  or  through  her,  or  at  her  instance  in  any  way."  I  refer  to  that 
in  aid  of  the  conclusion  that  this  is  nothing  more  than  an  ordinary  vol- 
untary settlement  by  a  father  upon  his  son,  and  is  therefore  inoperative 
as  against  a  purchaser  for  valuable  consideration.  There  must  be  a 
declaration  to  the  effect  that  the  settlement  is  inoperative  as  against 
the  contract,  and  as  against  the  convej-ance  to  be  made  to  the  pur- 
chaser. There  must  be  the  usual  declaration  that  the  purchaser  is  en- 
titled to  specific  performance,  and  a  decree  for  that  purpose.  The 
original  defendant  must  pay  the  costs  of  the  suit ;  and  as  regards  the 
son,  who  has  been  made  a  party,  there  will  be  no  order  as  to  costs. 

From  this  decision  the  defendants  appealed. 

Morgan,  Q.  C,  and  Maclean,  for  the  appellant. 

The  consideration  for  the  settlement  on  the  second  marriage  ex- 
tended to  the  son  by  the  former  marriage.  It  was  a  bargain  between 
all  parties  which  was  cemented  by  the  marriage. 

James,  L.  J.  Can  an  assignment  of  leasehold  property  ever  be, 
strictly  speaking,  voluntary?  1  remember  a  case  in  mj'  own  practice 
at  the  bar,  which  is  not  reported,  in  which  the  owner  of  three  leasehold 
houses  made  a  promise  on  his  deathbed  to  give  one  of  them  to  his 
widow ;  and  the  executor  accordingly-  signed  a  written  agreement  to 
assign  one  of  the  houses  to  the  widow,  she  undertaking  to  paj-  an  ap- 
portioned rent  of  one  guinea  to  the  ground  landlord  and  performing  the 
covenants  of  the  lease.  I  advised  that  this  was  a  nudum  pactum,  but 
it  was  held  hy  Vice-Chancellor  Shadvs^ll  to  be  an  agreement  for  valu- 
able consideration. 

Dickinson,  Q.  C,  and  Freeling,  for  the  plaintiff,  were  called  on  upon 
this  particular  point. 

James,  L.  J.  It  appears  to  me  impossible  to  hold  that  this  settle- 
ment was  voluntary  as  regarded  Thomas  Jenkins  the  younger,  who  was 
himself  one  of  the  assignees  of  the  leaseholds.  The  trustees  came 
under  a  responsibility  for  payment  of  rent  and  performance  of  the  cov- 
enants of  the  lease.  It  might  be  such  a  responsibility  that  a  lessee 
might  be  actually  willing  to  pa3-  money  to  get  rid  of.  If  there  is  any 
valuable  consideration  for  a  settlement,  the  quantum  of  such  a  consid- 
eration is  of  no  consequence  under  the  Statute  of  EUzabeth.  I  think 
that  here  there  was  a  valuable  consideration  sufficient  to  support  the 
settlement  against  a  subsequent  purchaser.  It  appears  to  me  impos- 
sible to  distinguish  it  from  such  a  case  as  that  to  which  I  referred 
during  the  argument.  The  purchaser's  title  cannot  prevail  against  the 
trustees  of  the  settlement.  On  that  ground  alone,  therefore,  I  think 
the  bill  must  be  dismissed.  But  as  the  charge  of  fraud  has  been  made 
by  the  defence,  we  must  hear  the  evidence  as  to  the  circumstances  un- 
der which  the  contract  was  made  before  disposing  of  the  costs. 

Mellish,  L.  J.,  and  Baggallay,  J.  A.,  concurred. 

The  evidence  as  to  alleged  drunkenness  of  T.  Jenkins  the  elder  was 
then  read  and  commented  on. 
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The  Court  held  that  there  was  no  ground  whatever  for  the  imputa- 
tion ;  and,  therefore,  dismissed  the  action,  without  costs,  either  of  the 
hearing  before  the  Vice -Chancellor  or  of  the  appeal. 

James,  L.  J.,  added  :  We  desire  it  to  be  understood  that  we  have 
expressed  no  opinion  as  to  the  point  on  which  the  Vice-Chancellor 
founded  his  judgment.  That  point  has  not  been  argued  before  us,  and 
we  give  no  opinion  upon  it.^ 


DE   ME.STRE   v.   WEST. 

Judicial  Committee  of  Privi  Council.     1891. 

[Reported  [1891]  A.  0.  264.] 

Appeal  from  a  decree  of  the  Supreme  Court  (March  11,  1889). 

The  appellants'  statement  of  claim,  which  was  dated  the  29th  of 
March,  1888,  claimed  in  substance  that  the  trusts  of  a  certain  settle- 
ment of  the  16th  of  March,  1838,  might  be  declared  and  established, 
and  that  the  appellant,  Mrs.  De  Mestre,  might  be  declared,  after  the 
death  of  the  respondent  Harriet  Sherwin,  to  one-flfth  of  certain  lands 
comprised  in  the  settlement.  The  question  between  the  parties  was 
whether  George  Taylor  Rovve  (the  father  of  Mrs.  De  Mestre)  was  within 
the  consideration  for  the  settlement,  or  whether  (as  the  court  below 
decided)  the  settlement  was  a  voluntary  one  as  regards  the  interest 
taken  hj  him  under  the  settlement. 

The  settlement  in  question  had  been  lost.  But  the  court  held  it  as 
proved  to  have  been  made,  on  the  marriage  of  Harriet  Sherwin  with 
Thomas  Deane  Eowe,  between  William  Henry  Moore  of  the  first  part ; 
Harriet  Sherwin,  then  Harriet  Hanks,  of  the  second  part ;  Thomas 
Deane  Rowe  of  the  third  part ;  and  W.  W.  T.  Dowling  of  the  fourth 
part.  Thereby  two  parcels  of  land  in  New  South  Wales,  the  property 
of  Harriet  Hanks,  were  settled  after  the  marriage  to  the  use  of  herself 
for  life,  then  to  the  use  of  T.  D.  Rowe  for  life,  and  after  the  death  of 
the  survivor  of  them  to  the  use  of  the  said  George  Taylor  Rowe,  their 
illegitimate  son,  for  life,  and  after  his  death  to  the  use  of  all  the  chil- 
dren of  the  said  George  Taj-lor  Rowe  as  tenants  in  common  in  fee.  The 
two  parcels  of  laud  had  been  granted  in  fee  simple  to  Harriet  Hanks 
by  the  Government  in  1831,  conditionally  on  payment  of  certain  yearly 
quit-rents,  and  on  the  erection  by  her  or  her  heirs  and  assigns  of  per- 
manent dwelling-houses,  stores,  or  other  suitable  buildings,  and  on  the 
construction  of  drains,  and  on  conforming  to  the  Government  regula- 
tions for  the  time  being. 

At  the  date  of  the  settlement  George  Taylor  Rowe  was  unmarried, 
and  an  infant  fifteen  years  old.    The  marriage  took  place  on  the  17th 

1  Followed  in  Re  Cameron  and  Wells,  37  Ch.  D.  32  (1887).  See  Gale  v.  Gale, 
6  Ch.  D.  144  (1877) ;  Earris  v.  Tubb,  42  Ch.  D.  79  (1889). 
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of  March,  1838  ;  Thomas  Deane  Rowe  died  on  the  20th  of  November, 
1838  ;  Harriet  Rowe  married  William  Sherwia  (since  deceased)  in  1839. 
George  Taylor  Rowe  died  in  1859,  having  in  1847  married  the  appellant 
Pha3be  Rowe,  and  having  had  six  children,  viz.,  the  appellant  Mrs.  De 
Mestre,  two  who  died  intestate  and  whose  interests  were  represented 
bj'  their  mother,  and  three  who  assigned  their  interests  to  the  respon- 
dent Harriet  Sherwin. 

In  1848  Mr.  and  Mrs.  Sherwin  and  George  Taylor  Rowe  mortgaged 
the  said  two  pieces  of  land  to  Mrs.  West,  the  mother  of  the  resjiondent 
West;  and  in  1853  the  same  parties  executed  a  second  conveyance  of 
the  same  property  for  the  purpose  of  barring  and  defeating  every  estate 
tail  at  law  or  in  equity  of  the  conveying  parties. 

In  1869  Mrs.  West  executed  a  voluntary-  conveyance  of  the  said  lands 
to  a  trustee  for  the  respondent  John  West. 

To  the  appellants'  statement  of  claim  the  respondent  Harriet  Sherwin 
put  in  no  defence.  But  the  respondent  John  West  pleaded  that  if  the 
settlement  of  1838  was  made  as  alleged,  it  was  a  voluntary  deed  liable 
to  be  defeated  by  subsequent  sales  for  value,  and  submitted  that  his 
mother  was  a  purchaser  for  value  without  notice  of  the  settlement  or  of 
the  equities  of  the  appellants  thereunder. 

The  primary  judge  in  equity  dismissed  the  appellants'  suit  with  costs, 
on  the  ground  that  the  ultimate  remainder  after  the  life  of  the  said 
George  Taylor  Rowe  in  favor  of  his  unborn  children  was  voluntarj-,  and 
as  such  had  been  avoided  by  the  conveyance  for  value  to  Mrs.  West. 

Sir  Horace  Davey,  Q.  C,  and  Alexander  Young,  for  the  appellants. 

Itigby,  Q.  C,  and  0' Clare,  for  the  respondent  West. 

Arthur  Young,  for  Mrs.  Sherwin  and  De  Mestre. 

The  judgment  of  their  Lordships  was  delivered  by 

Earl  Selborne.  Their  Lordships  have  considered  the  arguments 
addressed  to  them  in  this  case,  and  they  have  come  to  the  conclusion 
that  it  will  be  their  duty  to  advise  Her  Majesty  to  afHrm  the  judgment 
appealed  from. 

It  is  unnecessary  to  go  into  the  history  of  the  law  upon  this  subject. 
The  general  rule  has  long  been  settled,  that  a  voluntary  conveyance, 
even  though  from  the  most  honest  motives  and  the  most  moral  consid- 
erations, may  be  defeated,  according  to  the  construction  which  has  been 
placed  upon  the  Statute  of  27  Eliz.  c.  4,  by  a  subsequent  conveyance  to 
a  purchaser  for  value  such  as  was  made  in  this  case.  It  has  also  been 
determined  in  a  manner  which  it  would  be  too  late  now  to  attempt  to 
review, — in  the  case,  amongst  others,  of  Sutton  v.  Chetwynd,  3  Mer. 
249 ;  and  in  the  Irish  case  of  Cormick  v.  Trapaud,  6  Dow,  60,  both 
decided  by  the  House  of  Lords  —  that  this  rule  is  applicable  to  limita- 
tions in  favor  of  volunteers  under  marriage  settlements.  Therefore,  as 
the  law  is  so  settled,  some  special  reason,  consistent  with  that  law, 
must  be  shown  for  taking  any  particular  case  out  of  the  rule.  Whether 
their  Lordships  would  have  established  such  a  rule  had  the  matter  been 
new  is  not  the  question. 
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The  case  which  has  been  mainly  relied  upon  as  an  authoritj'  for  allow- 
ing this  appeal  is  one  in  the  Court  of  Excliequer,  of  Dickenson  v. 
Wright,.b  H.  &  N.  401,  which  was  afHrmed  in  the  Court  of  Exchequer 
Chamber  under  the  title  of  Clarke  v.  Wright,  6  H.  &  N.  849.  Their 
Lordships  probably  would  agree  that,  if  that  case  ought  to  be  followed, 
it  might  be  an  authorit3-  in  support  of  the  present  appeal.  But  they 
observe  not  only  that  Lord  St.  Leonards,  in  editions  of  his  book  on 
Vendors  and  Purchasers,  later  than  Clarke  v.  Wright,  but  subsequent 
judges  —  Vice-Chancellor  Hall,  a  great  judge  in  this  branch  of  the  law 
especiall}',  and  the  present  Lord  Justice  Ka^'  —  have  unfavorablj'  criti- 
cised that  decision.  And,  when  the  reasons  given  for  that  decision  and 
the  state  of  opinion  apparent  from  the  report  of  what  took  place  in  the 
Court  of  Exchequer  Chamber  come  to  be  examined,  it  seems  to  their 
Lordships  impossible  that  it  can  be  supported.  In  the  Court  of  Ex- 
chequer, where  the  judgment  was  given  b}'  Baron  Channcll,  it  is  ap- 
parent that  the  court  proceeded  upon  the  view  that  the  case  of  Newstead 
V.  Searles,  1  Atk.  264,  was  an  authority  for  tlie  proposition  that  a  set- 
tlement, by  a  widow  about  to  marry,  upon  her  children  by  a  former 
marriage  is  good  against  a  subsequent  mortgagee,  putting  it  in  that 
general  wa}-,  without  any  reference  to  any  more  special  reasons.  And 
no  doubt,  if  that  had  been  so,  it  would  have  been  difficult  to  resist  the 
conclusion  drawn  by  the  Court  of  Exchequer,  that  by  parity  of  reason- 
ing the  same  rule  would  apply  in  favor  of  an  illegitimate  child.  Clayton 
V.  Zord  Wilton,  6  M.  &  S.  67,  was  also  referred  to  by  the  same 
learned  judge  as  having  determined  that  a  limitation  in  a  marriage  set- 
tlement to  the  children  of  a  possible  second  marriage  is  good,  without 
reference  to  special  circumstances.  Unless  the  view  so  taken  of  those 
previous  autiiorities  of  JSfewstead  v.  Searles  and  Clayton  v.  Lord 
Wilton  was  correct,  the  foundation  of  that  judgment  fails. 

In  the  Court  of  Exchequer  Cliamber  their  Lordships  find  a  very  great 
conflict  of  opinion  among  the  judges,  and  plainly  the  majority  of  the 
judges  would  have  been  for  reversing  the  judgment  below  if  they  had 
not  taken  the  same  view  of  Newstead  v.  /Searles  and  Clayton  v.  Lord 
Wilton  which  was  taken  by  Channell,  B.  No  doubt  two  very  learned 
judges  in  that  court,  Blackburn,  J.,  and  Willes,  J.,  put  the  case  upon 
a  different  ground,  and  endeavored  to  explain  in  a  different  way  the 
decisions  in  Newstead  v.  Searles  and  Clayton  v.  Lord  Wilton;  the 
ground  taken  by  them  being  apparently  this,  that  if  it  can  be  inferred 
from  circumstances  that  the  parties  had  specially  in  view,  when  they 
made  their  agreement,  provision  to  be  made  for  persons  who  would 
otherwise  have  been  Tolunteers,  they  were  no  longer  volunteers,  be- 
cause it  was  a  matter  of  special  bargain,  although  there  might  be  no 
other  valuable  consideration  for  that  agreement  than  the  marriage.  In 
other  words,  that,  although  prima  facie  provisions  in  favor  of  collaterals 
in  niarriage  settlements  were  not  within  tlie  marriage  consideration,  yet 
they  might  always  be  brought  within  it  if  the  parties  so  intended.  No 
other  authority  was  cited  in  favor  of  that  proposition  ;  and,  if  sound,  it 
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would  go  far  to  destroy  the  general  rule  ;  for  it  is  recited  in  almost  every 
marriage  settlement  that  all  the  provisions  made  by  it,  whether  for  the 
parties  themselves  and  the  issue  of  the  marriage,  or  for  any  one  else,  are 
made  pursuant  to  agreement.  And  if,  as  Blackburn,  J.,  appears  to 
have  thought,  the  acceptance  by  a  husband  of  interests  in  his  wife's 
property,  different  from  those  which  the  law  would  have  given  him  if 
there  had  been  a  marriage  without  any  settlement,  would  be  a  sufficient 
consideration  to  support  limitations  to  collaterals  against  a  purchaser 
for  value,  this,  or  something  equivalent,  may  be  said  to  occur  in  every 
case  in  which  any  property  of  the  wife  is  brought  into  settlement.  Nor 
do  their  Lordships  think  that  the  omission  to  provide  in  a  marriage  set- 
tlement for  all  or  some  of  the  issue  of  the  marriage  can  operate  as  a 
consideration  in  favor  of  persons  provided  for  by  it  who  would  other- 
wise be  volunteers.  The  majority  of  the  judges,  in  Clarke  v.  Wright, 
differed  from  Blackburn,  J.,  on  these  points  ;  and  if  Newsteadx.  Searles 
and  Vlayton  v.  Lord  Wilton  had  been  understood  as  their  Lordships 
understood  those  cases,  Clarke  v.  Wright  would  not  have  been  decided 
as  it  was. 

Under  those  circumstances  it  appears  to  their  Lordships  to  be  their 
duty  to  advise  Her  Majesty  in  accordance  with  the  view  which  they 
themselves  take  of  Newstead  v.  Searles  and  Clayton  v.  Lord  Wilton, 
and  which  was  taken  by  the  House  of  Lords  in  Mackie  v.  Herbertson, 
9  App.  Cas.  303.  The  order  of  the  limitations  in  both  those  cases  was 
such,  that  the  limitations  which  were  not  within  the  marriage  considera- 
tion were  covered  bj'  those  which  were,  so  that  those  which  were  within 
the  marriage  consideration  could  not  take  effect  in  the  form  and  man- 
ner provided  b}*  the  instrument  without  also  giving  effect  to  the  others. 
It  was  on  that  ground,  and  not  from  any  special  favor  to  provisions  for 
the  benefit  of  children  who  were  not  issue  of  the  marriage,  that  their 
Lordships  consider  both  those  cases  to  have  been  determined.  If  simi- 
lar circumstances  should  occur  in  any  other  case,  it  may  be  inferred 
from  what  was  said  in  the  House  of  Lords  in  Mackie  v.  Herbertson 
that  the  same  principle  would  be  applied ;  and  indeed  the  principle 
seems  to  be  clear ;  for  the  settlement  in  any  such  case  could  not 
be  defeated  without  defeating  the  interests  of  children  unquestionably 
within  the  consideration  of  marriage.  There  is  no  authoritj-  for  the 
proposition  that  under  the  Statute  a  particular  limitation  can  be  picked 
out  of  the  middle  of  a  settlement,  or  the  shares  of  some  persons  who 
would  iake  pari  passu  with  others  according  to  the  terms  of  the  settle- 
ment picked  out,  in  order  to  be  destroyed,  in  favor  of  a  subsequent 
purchaser ;  leaving  subsequent  or  concurrent  interests  of  persons  who 
were  within  the  consideration  of  marriage  under  the  same  settlement 
undisturbed. 

The  only  question  in  their  Lordships'  view  which  remains  is,  whether 
in  this  case  there  are  special  circumstances  which  bring  it  within  the 
principle  of  Newstead  v.  Searles  and  Clayton  v.  Lord  Wilton,  so 
understood.    The  property  settled  was  that  of  the  wife  only.    No  con- 
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sideration,  except  that  of  marriage,  proceeded  from  the  husband.  There 
is  an  ultimate  limitation  of  the  propert}-  which  the  wife  is  herself  set- 
tling to  her  heirs,  subject  to  a  general  power  of  appointment,  not  in 
favor  of  any  particular  persons  within  the  marriage  consideration,  but 
in  those  general  forms  in  which  it  may  be  said  that  in  almost  all  settle- 
ments the  ultimate  undisposed  of  and  unsettled  interest  is  reserved  back 
to  the  settlor,  or  subject  to  the  appointment  of  the  settlor.  It  seems  to 
their  Lordships  impossible  to  hold,  that  this  is  enough  to  bring  a  case 
within  the  principle  of  Newstead  v.  Searles.  Then  does  the  interposed 
provision  about  raising  money  for  the  benefit  of  the  illegitimate  son  of 
the  wife  during  the  lifetime  of  the  husband  and  wife,  or  either  of  them, 
make  anj' difference?  However  that  provision  ought  to  be  construed, 
it  was  only  a  power  to  raise  a  sum  not  exceeding  a  certain  amount, 
during  a  certain  period  of  time,  which  is  not  alleged  to  have  been,  and 
which  their  Lordships  must  assume  not  to  have  been,  executed.  Their 
Lordships  do  not  think  it  necessary  to  determine  whether  Mr.  George 
Taylor  Rowe,  the  illegitimate  son,  could  have  insisted  on  the  exercise 
of  that  power,  if  he  had  claimed  to  have  it  executed  in  his  favor,  or  not. 
He  is  dead,  and  the  question  is  not  with  him ;  but  it  is  with  those  who 
come  last  in  the  order  of  the  settlement,  —  his  issue.  It  was  not  for 
them  that  this  monej-  was  to  have  been  raised,  if  it  had  been  raised  at 
all.  No  doubt  if  it  had  been  raised  they  would  have  had  an  ultimate 
interest  in  it  under  the  settlement ;  but  in  the  present  suit  no  claim  is 
made  on  the  footing  that  it  ought  to  have  been  raised.  Their  Lord- 
ships think,  therefore,  that  there  are  not  in  this  settlement  any  special 
provisions  sufficient  to  bring  it  within  Newstead  v.  Searles ;  and  that 
the  court  below  was  right  in  holding  the  case  to  fall  within  the  general 
rule.  The  appeal  must  therefore  be  dismissed,  and  their  Lordships  will 
so  advise  Her  Majesty.  The  appellants  will  pay  to  the  respondent 
West  his  costs  of  this  appeal. 


ANDERSON  v.  ROBERTS. 
New  York  Court  for  the  Correction  of  Errors.     1820. 

\_Reporled  18  Johns.  515.] 

Appeal  from  the  Court  of  Chancery.  The  bill  stated,  that  Robert 
Roberts,  being  a  creditor  of  William  Griffith,  with  a  view  to  secure 
some  part  of  his  debt,  on  the  22d  March,  1810,  purchased  a  bond  and 
mortgage  executed  by  Griffith  to  Aaron  Lyon  ;  the  mortgage  being  on 
part  of  a  lot  of  ground  in  the  village  of  Newburgh,  and  was  registered 
on  the  29th  of  Ma}-,  1806.  Roberts  having  paid  L.  the  consideration  of 
214  dollars  and  25  cents,  and  received  an  assignment  of  the  bond  and 
mortgage,  took  possession  of  the  mortgaged  premises,  together  with  the 
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residue  of  the  lot,  and  the  house  thereon,  and  let  the  same  to  Hector 
M'Leod,  who  entered  into  possession  thereof,  as  his  tenant.  Benjamin 
Taylor,  who  had  obtained  a  judgment  against  G.  on  the  14th  of  Ma)-, 
1808,  for  128  dollars  and  10  cents,  issued  an  execution  thereon,  by 
virtue  of  which  the  premises  were  sold  by  the  sheriff,  at  public  auction, 
to  the  highest  bidder,  Samuel  Boyd,  for  tliirty  dollars,  and  the  sheriff 
executed  a  deed  of  the  premises,  accordingly,  to  B.,  who  made  the  pur- 
chase merely  as  trustee  for  the  respondent,  Roberts.  The  bill  further 
stated,  that  G.  being  indebted  to  several  creditors,  and  there  being  suits 
pending  against  him,  in  order  to  defraud  his  other  creditors,  did,  on  the 
20th  of  January,  1820,  convey  the  mortgaged  premises  to  one  Sarah 
Johnson,  for  the  nominal  consideration  of  2,000  dollars,  and,  by  another 
deed,  conveyed  to  her  the  other  part  of  the  lot  for  the  nominal  consid- 
eration of  1,500  dollars.  The  bill  charged  that  these  conveyances  were 
collusive  and  fraudulent ;  and  that  S.  J.  never  having  paid  anj'  consid- 
eration for  them,  she  was  a  mere  trustee  for  W.  G. ;  and  that  the  land 
was,  afterwards,  reconvej-ed  to  him,  before  Isaac  Clason  obtained  his 
judgment  against  Sarah  Johnson  ;  and  that  he  continued  to  possess  and 
enjoy  the  property  as  his  own  after  those  conveyances.  That,  in  1811, 
the  defendants  pretending  to  claim  the  land  under  a  deed  from  the 
sheriff,  on  a  sale  of  the  premises,  the  1st  of  January,  1810,  by  virtue 
of  an  execution  on  the  judgment  in  favor  of  Isaac  Clason  against  S. 
Johnson,  brought  an  action  of  ejectment  against  M'Leod,  and  obtained 
a  verdict  against  him,  on  producing  the  deed  from  the  sheriff,  and  prov- 
ing that  on  the  1st  of  May,  1810,  M'Leod  took  a  lease  from  the  ap- 
pellants. The  bill  charged  that  the  lease  so  taken  by  M.  from  the 
appellants,  being  after  he  became  tenant  to  the  respondents,  was  void, 
and  the  attornment  fraudulent.  The  bill  prayed  that  the  conveyances 
from  W.  G.  to  S.  J.  might  bo  declared  fraudulent  and  void,  and  that 
the  sheriff's  deed  to  the  appellants,  and  all  other  deeds  from  S.  J.,  or 
anj-  grantees  under  her,  to  the  appellants,  of  the  premises,  or  any  parts 
thereof,  might  be  declared  fraudulent  and  void,  and  be  delivered  up  to 
be  cancelled,  and  that  all  proper  parties  might  release  to  the  respondent 
R.  and  for  an  injunction,  &c. 

The  defendants,  in  their  answer,  denied  all  knowledge  of  the  claim 
of  the  respondents  against  G.  Thej-  admitted  the  mortgage  from  G. 
to  Lyon,  but  alleged  that  thej'  were  ignorant  of  the  assignment  to 
Roberts,  or  of  any  lease  from  him  to  M'Leod  ;  and  denied  that  Roberts 
had  any  possession,  legal  or  constructive,  of  the  premises.  They 
averred,  that  there  was  no  judgment  against  G.  when  he  conve3'ed 
the  premises  to  Sarah  Johnson.  That  B.  S.  Anderson,  and  S.  B. 
and  N.  Boyd,  were  present  at  the  sale  by  the  sheriff,  under  Taylor's 
judgment ;  and  that  thej*  were  informed  by  Anderson  of  his  purchase 
under  Clason's  judgment ;  that  the  judgment  of  Clason  was  obtained 
against  S.  J.  the  15th  of  Ma}-,  1809,  for  346  dollars  and  88  cents  ;  and 
on  the  13th  off  December,  1809,  the  premises  were  sold  under  an  execu- 
tion on  that  judgment,  subject  to  all  prior  encumbrances  ;  B.  Anderson, 
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appellant,  became  the  purchaser,  for  one  dollar  and  fiftj'  cents,  and  his 
father,  J.  A.,  became  jointly'  concerned  with  him  in  tlie  purchase.  S.  J. 
had  executed  a  mortgage  of  the  premises  to  D.  Stansburj-,  for  496  dol- 
lars and  88  cents  ;  and  W.  King  had  some  equitable  claim  on  the  prop- 
erty ;  and  the  appellants  agreed  to  pay  S.  J.  167  dollars,  and  take  a 
release,  or  quit-claim,  of  her  right ;  to  discharge  Stanbury's  mortgage, 
and  pay  W.  K.  300  dollars  for  his  lien,  which  was  accordingly  done,  on 
the  21st  of  March,  1810.  The  appellants  alleged  tiiat  the}-  had  not  heard 
of  the  claim  of  the  respondents,  until  after  they  had  paid  all  these  sums 
of  monej',  and  denied  all  notice,  and  every  charge  of  fraud  or  collusion  ; 
and  claimed  to  hold,  as  bona  fide  purchasers,  without  notice.  That 
they  tendered  to  the  respondent,  Roberts,  250  dollars,  the  amount  of 
the  mortgage  to  him,  &c. 

A  replication  was  put  in,  and  witnesses  examined,  and  proofs  taken 
by  tlie  parties.  The  material  points  proved,  appear  in  the  opinion  of 
the  court. 

Tlie  cause  was  brought  to  a  hearing  in  the  Court  of  Chancery,  in 
June,  1818.  The  Chancellor  decreed  that  the  two  deeds  to  Sarah 
Johnson  were  fraudulent  and  void,  and  that  the  plaintiffs  ought  to 
be  quieted  against  any  claims  on  the  part  of  the  defendants  under 
those  deeds,  and  that  a  perpetual  injunction  be  issued  for  that 
purpose. 

The  Chancellor  assigned  his  reasons  for  the  decree.  ( Yide  s.  c. 
3  Johns.  Ch.  Rep.  371.) 

Mitchill  and  J3urr,  for  the  appellants. 

Boyd  and  S.  Jones,  Jr.,  contra. 

Spencer,  C.  J.  The  principal  question  which  has  been  discussed, 
is  not  free  from  difficulty.  It  is  one  that  ought  to  be  definitely  settled. 
Indeed,  it  is  matter  of  surprise,  that  a  Statute  of  such  long  standing  as 
the  13th  of  Eliz.  c.  5,  should  not  have  received  a  settled  construction 
in  the  English  courts.  The  want  of  authoritj'  on  this  point  makes 
neither  for  nor  against  either  of  the  parties.  The  second  section  of 
our  Statute  (1  N.  R.  L.  75),  for  the  prevention  of  frauds,  is  a  tran- 
script, substantial!}',  from  the  13th  of  Eliz.  c.  5  ;  and  the  3d  section  of 
the  same  Statute  is  a  transcript  of  the  27th  of  Eliz.  c.  4.  To  both  the 
British  Statutes  there  was  nearlj'  the  same  proviso  as  is  contained 
in  the  6th  section  of  our  Statute.  It  provides  and  enacts  that  the  Act, 
or  anything  contained  therein,  shall  not  extend  or  be  construed  to  im- 
peach, defeat,  make  void,  or  frustrate  any  conveyance,  <&c.  of,  in,  to, 
or  out  of  any  lands,  &c.,  goods  or  chattels,  at  any  time  heretofore  had 
or  made,  or  to  be  made,  upon  or  for  good  consideration,  and  bona  fide, 
to  any  person,  <Sbc.,  not  having  at  the  time  of  such  convej'ance  or  assur- 
ance made,  any  manner  of  notice  or  knowledge  of  such  covin,  fraud,  or 
collusion  as  aforesaid. 

The  Chancellor  admits  the  law  to  be  settled,  that  under  the  27th  of 
Eliz.  a  purchaser  for  a  valuable  consideration,  and  without  notice,  from 
a  voluntary  or  fraudulent  grantee,  shall  be  preferred  to  a  subsequent 
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purchaser,  for  valuable  consideration  from  the  original  grantor.  The 
cases  he  has  cited  show  that  such  has  been  the  uniform  construction  of 
cases  arising  under  the  27th  of  Eliz.  Sugden  (Law  of  Vendors,  436) 
and  Newland  (On  Contracts,  404)  consider  this  construction  as  entirely 
settled.  But  the  Chancellor  is  of  opinion  that  a  different  rule  of  con- 
struction prevails  under  the  13th  of  Eliz.,  which  protects  creditors  from 
fraudulent  convejances  bj'  their  debtors.  His  idea  is,  that  the  Statute, 
in  its  enacting  clause,  operates  on  the  deed  from  the  fraudulent  debtor, 
and  that  the  proviso  in  the  Act  applies  to  that  original  convej-ance  from 
the  debtor,  and  saves  it,  when  made  to  a  bona  fide  purchaser,  for  val- 
uable consideration ;  and  that  such  a  convej'anee  is  supported  by  the 
proviso,  however  fraudulent  the  intention  of  the  grantor  may  be  ;  that 
the  original  deed  from  the  debtor  to  a  fraudulent  grantee,  is  utterly  void 
as  to  creditors,  and,  as  against  them,  the  grantee  can  make  no  con- 
vej'ance,  for  he  has  no  title,  as  against  them,  on  the  ground  that  the 
proviso  does  not  extend  to  such  subsequent  conveyance  by  the  fraudu- 
lent grantee.  He  thinks  that  the  contrarj-  doctrine  would  defeat  the 
policy  of  the  Act ;  and  tliat  tliere  is  no  analogy  between  a  convej'ance 
by  the  grantee  under  the  27th,  and  under  the  13th  of  Eliz.,  for,  in  the 
former  case,  he  has  a  good  title  until  the  conveyance  from  him,  or  from 
the  irst  grantor  to  a  bona  fide  purchaser,  takes  place  ;  whereas,  in  the 
latter  case,  his  title  as  against  the  creditor  was  absoluteh'  void  from  the 
beginning.  I  cannot  assent  to  the  correctness  of  these  positions.  On 
the  contrary,  it  appears  to  me,  there  is  a  strong,  close,  and  decisive 
analogy  between  the  two  Statutes ;  and  the  proviso  in  the  6th  section 
of  our  Statute,  illustrates  the  sense  of  tlie  Legislature,  that  the  same 
construction  is  applicable  to  both  the  Statutes.  It  has  been  suggested 
by  the  Chancellor,  that  in  the  revision  of  our  laws,  the  provisos  to  the 
British  Statutes  were  consolidated  in  the  6th  section  of  our  Statute ; 
and  that  the  principle  is,  that  the  construction  is  to  be  the  same  since, 
as  before  the  revision.  I  apprehend,  that  the  provisos  to  both  Statutes 
are  alike,  and  that  there  never  has  been  a  difference  of  construction 
upon  them.  Indeed,  it  has  been  admitted  on  all  hands,  that  we  are 
entirely  without  decisions  in  the  English  courts,  upon  the  13th  of  Eliz. 
The  main  position  on  which  the  difference  of  construction  rests,  is, 
that  the  original  deed  from  the  debtor  to  a  fraudulent  grantee,  is 
"  utterly  void"  as  to  creditors.  This  ground  entirely  fails,  for  the 
Statute  of  27th  of  Eliz.  provides,  that  all  conveyances  made  to  defraud 
purchasers,  shall  be  deemed  and  taken  to  be  "  utterly  void,  frustrate, 
and  of  none  effect."  It  is  true,  that  there  may  be  this  difference  be- 
tween the  Statutes ;  a  conveyance  to  defraud  purchasers,  generally 
operates  only  on  those  who  purchase  of  the  original  grantor,  subsequent 
to  the  fraudulent  conveyance  ;  whereas,  a  convej-ance  to  defraud  cred- 
itors maj-,  and  in  most  cases  is,  intended  to  defraud  existing  creditors  ; 
but  it  is  an  undeniable  proposition,  and  such  has  been  the  uniform 
course  of  decision,  that  the  Statute  of  13th  of  Eliz.  equally  protects 
creditors  whose  debts  accrue  subsequent  to  the  fraudulent  conveyance, 
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as  those  whose  debts  were  due  when  it  was  made  ;  and  I  cannot  per- 
ceive the  least  difference  between  a  conve^'ance  to  defraud  subsequent 
creditors^  and  a  conve3-ance  to  defraud  subsequent  purchasers.  The 
13th  of  Eliz.  declares  a  convejance  to  be  void  only  as  against  creditors, 
&c.  attempted  to  be  defrauded,  whilst  the  27th  of  Eliz.  declares  the 
conveyance  to  be  void  only  as  against  those  who  have  purchased,  or 
ra&.y  purchase  ;  but,  as  against  the  fraudulent  grantors,  in  both  cases, 
the  conveyances  are  valid  and  effectual,  and  wholly  unaffected  by  the 
provisions  of  either  Statute.  What  becomes,  then,  of  the  estate,  and 
in  whom  is  it  vested,  after  a  conveyance  made  to  deceive  existing 
creditors,  or  those  who  become  creditors  subsequent  to  the  fraudulent 
conveyance?  As  against  the  grantors,  the  conveyance  is  effectual. 
Subsequent  creditors  having  no  debt  due  at  the  time,  the  possibilit}' 
of  their  having  debts  cannot  prevent  the  conveyance  from  taking  effect. 
Those  creditors  whose  debts  are  due,  even  if  the}-  have  obtained  judg- 
ments, and  acquired  a  lien,  have  gained  no  vested  interest  in  the  lands  ; 
and  they  may  be  paid,  without  resort  to  the  land  fraudulently  con- 
veyed. The  fee  is  not  in  abeyance,  and  the  inevitable  conclusion  is, 
that  the  legal  title  has  vested  in  the  fraudulent  grantee,  subject  to  be 
devested,  if  the  creditors  see  fit  to  call  in  question  the  fraudulent  con- 
veyance, and  after  the  creditor  has  proceeded  to  sell,  on  execution,  the 
lands  thus  fraudulently-  conveyed.  This  was  so  decided  in  the  Su- 
preme Court  in  Osborne  v.  Moss,  7  Johns.  Rep.  161,  and  in  Haives 
V.  Leader,  Cro.  Jac.  270,  and  Yelv.  196.  In  both  cases,  it  was  de- 
cided, that  if  goods  were  conveyed  to  defraud  creditors,  the  convey- 
ance was  void  onlj'  as  against  them,  but  remained  good  as  against  the 
part}-,  his  executors  and  administrators. 

In  my  judgment,  the  error  of  those  who  assert,  that  a  fraudulent 
grantee  under  the  13th  of  Eliz.  takes  no  estate,  because  the  deed  is 
declared  to  be  utterly  void,  consists  in  not  correctly  discriminating  be- 
tween a  deed  which  is  an  absolute  nullity,  and  one  which  is  void- 
able only.  No  deed  can  be  pronounced,  in  a  legal  sense,  utterly  void, 
■which  is  valid  as  to  some  persons,  but  may  be  avoided,  at  the  election 
of  others.  In  2  Lilly's  Abr.  807,  and  Bac.  Abr.  tit.  Void  and  Void- 
able, we  have  the  true  distinction.  A  thing  is  void  which  is  done 
against  law,  at  the  very  time  of  doing  it,  and  where  no  person  is  bound 
by  the  act ;  but  a  thing  is  voidable  which  is  done  by  a  person  who 
ought  not  to  have  done  it,  but  who,  nevertheless,  cannot  avoid  it  him- 
self, after  it  is  done.  Bacon  classes  under  the  head  of  acts  which  are 
absolutely  void,  to  all  purposes,  the  bond  of  a  feme  covert,  an  infant, 
and  a  person  non  compos  mentis,  after  an  office  found,  and  bonds  given 
for  the  performance  of  illegal  acts.  He  considers  a  fraudulent  gift  void, 
as  to  some  persons  only,  and  says  it  is  good  as  to  the  donor,  and  void 
as  to  creditors.  Whenever  the  act  done  takes  effect  as  to  some  pur- 
poses, and  is  void  as  to  persons  who  have  an  interest  in  impeaching 
it,  the  act  is  not  a  nullity,  and  therefore,  in  a  legal  sense,  is  not  utterly 
void,  but  merel}'  voidable.     Another  test  of  a  void  act  or  deed,  is  that 
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eveiy  stranger  may  take  advantage  of  it,  but  not  of  a  voidable  -one. 
2  Leo.  218.  Viner,  tit.  Void  and  Voidable,  A.  pi.  11.  Again;  a 
thing  ma^-  be  void  in  several  degrees :  1.  Void,  so  as  if  never  done,  to 
all  purposes,  so  as  all  persons  may  take  advantage  thereof;  2.  Void 
to  some  purposes  only ;  3.  So  void  by  operation  of  law,  that  he  that 
will  have  the  benefit  of  it,  may  make  it  good.  Viner,  tit.  Void  and 
Voidable,  A.  pi.  18.  In  Prigc/  v.  Adams,  2  Salk.  674,  the  defendant 
justified  as  an  officer,  under  a  ca.  sa.,  on  a  judgment  in  the  Common 
Pleas,  upon  a  verdict  of  5s.,  for  a  cause  of  action  arising  in  Bristol. 
The  plaintiff  replied,  the  private  Act  of  Parliament,  for  erecting  the 
Court  of  Conscience  in  Bristol,  wherein  was  a  clause,  that  if  any  per- 
son bring  such  action  in  any  of  the  courts  at  Westminster,  and  it  ap- 
peared upon  trial  to  be  under  40s.,  that  no  judgment  should  be  entered 
for  the  plaintiff;  and  that  if  it  be  entered,  that  it  shall  be  void.  Upon 
demurrer,  the  question  was,  whether  the  judgment  was  so  far  void,  that 
the  party  should  take  advajitage  of  it  in  this  collateral  action.  The 
court  held,  that  it  was  not  void,  but  voidable  onlj-,  by  plea  or  writ  of 
error.  Upon  authority,  therefore,  I  insist,  that  the  expressions  in  the 
Statutes  of  13th  and  27th  of  Eliz.,  that  conveyances,  in  contravention 
of  those  Statutes,  shall  be  deemed  utterly  void,  &c.,  must  necessarily 
be  construed,  as  voidable  only  by  the  part^-  aggrieved.  It  seems  to  me, 
that  the  construction  upon  the  27th  Eliz.,  in  which  the  same  words  are 
used,  is  applicable  to  the  13th  of  Eliz.  In  the  present  case,  the 
respondents  claim  the  premises  under  a  judgment  obtained  against 
Griffith,  the  fraudulent  grantor,  subsequent  to  the  fraudulent  convey- 
ance to  Sarah  Johnson  ;  so  that,  when  the  deed  was  given  to  her,  there 
was  no  lien  on  the  estate  conveyed,  and  it  was  a  matter  of  entire  con- 
tingency, whether  the  property  conveyed  would  be  necessary  to  pay 
that  debt. 

This  point  has  been  decided  in  the  Supreme  Court,  in  the  case  of 
Jackson,  ex  dem.  Merrit  v.  Terry,  13  Johns.  Rep.  471.  The  plaintiff 
deduced  a  title  under  A.  Turner  to  J.  Turner,  for  the  consideration  of  400 
dollars,  by  a  deed  dated  the  24th  of  September,  1804,  and  a  deed  from 
J.  Turner  to  the  lessor,  dated  the  9th  of  April,  1806.  The  defendant 
gave  in  evidence  a  judgment,  on  the  fourth  Tuesday  of  September,  1804, 
in  favor  of  one  Hubbard,  against  A.  Turner,  and  a  sale  under  an  exe- 
cution thereon,  to  one  Wood,  on  the  10th  of  April,  1805.  Thompson, 
C.  J.,  in  giving  the  opinion  of  the  court,  admitted  that  the  conveyance 
from  A.  Turner  to  J.  Turner,  was  a  gross  fraud,  and  made  expressly' to 
avoid  Hubbard's  judgment ;  but  that  the  lessor,  being  a  bona  fide  pur- 
chaser from  J.  Turner,  without  knowledge  of  the  fraud,  he  was  not  to  be 
prejudiced  by  it ;  and  judgment  was  given  for  the  plaintiff.  In  the  case 
of  the  lessor  of  Hartly  v.  M'Anutty,  4  Yeates'  Rep.  95,  it  was  decided 
that  a  voluntary  convej'ance  to  defraud  creditors,  passed  the  estate  to 
the  grantee ;  and  that  the  lands  conveyed  were,  in  his  hands,  subject 
to  his  creditors. 

The  Chancellor  adopts  the  reasoning  of  the  majority  of  the  Court  of 
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Errors  in  Connecticut,  in  Preston  v.  Crofut,  1  Con.  Rep.  527,  note. 
That  case  was  very  ably  discussed  by  whose  who  maintained  different 
opinions  ;  and,  it  is  manifest,  that  it  was  decided  on  the  peculiar  struc- 
ture of  the  Statute,  which  was  taken  from  the  13th  of  Eliz.,  of  that 
State,  without  the  proviso.  The  counsel  who  argued  for  the  party  who 
had  judgment,  expresslj'  admit,  that  had  the  proviso  to  the  13th  Eliz. 
been  annexed  to  their  Statute,  it  would  have  precluded  all  controversj' 
on  the  subject ;  and  the  same  counsel  admit,  that  a  sale  on  good  con- 
sideration, with  intent  to  defraud  creditors,  to  one  who  is  ignorant  of 
the  intent,  is  valid,  under  their  Statute ;  although  such  a  case  is  em- 
braced in  the  general  words  of  the  proviso,  in  the  13th  of  Eliz.,  though 
for  that  only,  the  proviso  would  have  been  unnecessary.  The  reason 
(they  argued)  of  providing  for  a  subsequent  purchaser,  must  have  re- 
sulted from  the  very  construction  of  the  enacting  clause  for  which  they 
contend,  and  the  same  construction  would  render  any  proviso  for  the 
immediate  vendee  of  the  debtor  unnecessary.  In  the  latter  case,  the 
vendee  takes  from  one  who  has  a  title  to  convej- :  in  the  former,  the  title 
of  the  subsequent  ionafide  purchaser  being  intercepted,  by  the  enact- 
ing clause,  a  proviso  is  necessary  to  give  efficacy  to  the  deed.  My 
opinion,  in  Sands  v.  Hildreth,  14  Johns.  Rep.  499,  has  been  referred 
to,  to  show  that  I  considered  a  deed  given  by  a  debtor,  with  a  view  to 
defraud  his  creditors,  to  a  bona  fide  purchaser,  as  protected  by  the  6th 
section  of  our  Statute.  I  agree  with  the  counsel  whose  arguments  I 
have  quoted,  that  the  expressions  of  the  proviso  were  broad  enough  to 
embrace  such  a  case ;  but  I  never  was  of  the  opinion,  that  the  common 
law,  or  the  Statute  of  13th  of  Eliz.,  without  the  proviso,  would  have 
affected  a  deed,  where,  though  the  intention  of  the  grantor  was  fraudu- 
lent, yet  the  grantee  was  a  bona  fide  purchaser  for  valuable  consider- 
ation. That  case  did  not  call  for  the  expression  of  an  opinion  upon  such 
a  case  as  the  present.  The  terms  of  the  proviso  are  broad  and  ex- 
tensive :  the}'  apply  to  any  conveyance,  whether  from  the  fraudulent 
grantor,  or  fraudulent  grantee.  It  meant  to  protect  a  bona  fide  pur- 
chaser for  valuable  consideration,  without  notice  of  the  fraud,  from  the 
operation  of  the  Statute.  This,  it  appears  to  me,  is  manifest,  as  well 
from  the  internal  evidence  of  the  proviso,  as  from  the  plainest  maxims 
of  equity  and  justice.  B3'  the  proviso,  tlie  Act,  or  anything  contained 
in  it,  shall  not  extend,  or  be  construed  to  impeach,  defeat,  &c.,  any 
conveyance  of  any  lands  made  upon  good  consideration  and  bona  fide, 
to  anj'  person,  not  having,  at  the  time  of  such  convej-ance  to  him  made, 
any  manner  oi  notice  or  knowledge  of  such  covin.,  fraud,  or  collusion, 
as  is  aforesaid.  The  enacting  clause  had  pronounced  as  fraudulent  and 
void,  those  conveyances  onl}'  which  are  devised  and  continued,  of  malice, 
fraud,  covin,  collusion,  or  guile,  to  delay,  hinder,  or  defraud  creditors, 
&c. ;  and,  most  certainl}',  it  contemplated  two  parties  to  the  collusion 
and  fraud,  the  grantor  and  the  grantee.  The  words  in  the  proviso, 
notice  or  knowledge  of  such  covin,  fraud,  and  collusion,  are  not  appli- 
cable to  the  original  parties,  but  embrace  subsequent  purchasers  only. 
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Again,  the  proviso  is  general ;  it  exempts  any  conveyance  upon  good 
consideration,  and  bona  fide,  to  any  person,  not  having  notice  of  the 
fraud  or  collusion,  from  the  effects  of  the  enacting  clause.  And  whj- 
should  not  its  benefits  be  extended  to  any  bona  fide  purchaser  for  valu- 
able consideration,  whether  he  purchases  from  the  fraudulent  grantor 
or  the  fraudulent  grantee  ?  I  trust  it  has  sufficientlj-  appeared,  that  the 
fraudulent  grantee  takes  the  entire  interest  of  the  fraudulent  grantor; 
and  that  the  deed  is  voidable,  at  the  instance  of  the  creditor,  not  legallj^ 
and  strictly  void.  The  general  principle  why  a  bona  fide  purchaser,  for 
valuable  consideration,  ignorant  of  the  covin,  is  secure  in  his  purchase, 
is  well  illustrated  by  Chief  Justice  Marshall,  in  Fletcher  v.  I^eck,  6 
Cranch,  133.  He  says,  "  If  a  suit  be  brought  to  set  aside  a  conveyance 
obtained  by  fraud,  and  the  fraud  be  clearly  proved,  the  conveyance  will 
be  set  aside  as  between  the  parties  ;  but  the  rights  of  third  persons,  who 
are  purchasers  without  notice  for  a  valuable  consideration,  cannot  be 
disregarded.  Titles,  which  according  to  every  legal  test,  are  perfect, 
are  acquired  with  the  confidence  which  is  inspired  by  the  opinion,  that 
the  purchaser  is  safe.  If  there  be  anj-  concealed  defect  arising  from 
the  conduct  of  those  who  had  held  the  property  long  before  he  acquired 
it,  of  which  he  had  no  notice,  that  concealed  defect  cannot  be  set  up 
against  him.  He  has  paid  his  monej'  for  a  title  good  at  law ;  he  is  in- 
nocent, whatever  ma}-  be  the  guilt  of  others,  and  equity  will  not  subject 
him  to  the  penalties  attached  to  that  guilt.  All  titles  would  be  insecure, 
and  the  intercourse  between  man  and  man  would  be  very  seriously 
obstructed,  if  this  principle  be  overturned." 

Where  the  reason  is  the  same,  the  law  must  be  the  same.  It  is  in 
vain  that  we  search  for  anj-  difference  between  a  conveyance  by  a 
fraudulent  grantee,  where  the  intention  was  to  deceive  subsequent 
purchasers,  and  a  conversance  by  a  fraudulent  grantor,  where  the  in- 
tention was  to  defraud  present  or  future  creditors.  Some  distinctions 
have  been  attempted,  but  thej'  strike  me  as  too  refined  and  subtle  for 
practical  use.  The  ground  adopted  b}-  the  courts,  for  protecting  bona 
fide  purchasers,  without  notice,  is  solid  and  substantial,  and  applies, 
with  equal  force,  to  both  descriptions  of  grantees.  In  JProgder  v. 
Langham,  1  Sid.  133,  it  is  stated,  "  For  although  the  estate  of  the  first 
feoffor  was,  in  its  creation,  covinous,  and  so  void,  against  a  purchaser 
for  valuable  consideration  from  the  first  feoffor,  that  feoffment  shall  be 
preferred  to  a  subsequent  feoffment  from  the  first  feoffor."  The  same 
principle  was  adopted  in  Andrew  Newport's  Case,  2  Skinner,  423. 
Roberts  (Fraud.  Con.  497),  after  citing  those  cases,  says,  "The  valu- 
able consideration,  whenever  it  occurs,  entirely  obliterates  the  fraud, 
so  that  it  can  never  again,  in  any  shape,  affect  the  transaction."  The 
principle  is,  that  although  a  deed  be  fraudulent  in  its  creation,  j-et  by 
subsequent  matter,  it  may  acquire  validity,  in  favor  of  a  purchaser,  for 
valuable  consideration.  And  where  two  persons  have  equal  equities, 
the  maxim  applies,  Qui  prior  est  in  tempore  potior  est  injure.  It  was 
pertinently  observed  b^'  the  counsel  in  Preston  v.  Crofut,  "Whether 
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the  exposure  of  purchasers  to  the  loss  of  property  fairly  bought  of  a 
fraudulent  veudor,  was  a  greater  evil,  than  forever  to  deprive  the 
creditor  of  his  claim,  after  a  bona  fide  sale,  was  a  question  proper  for 
the  consideration  of  the  Legislature."  In  my  judgment,  they  have  de- 
cided it  in  favor  of  the  purchaser  from  a  fraudulent  vendee.  I  must  be 
understood,  as  qualifying  the  right  of  the  purchaser  from  the  fraudulent 
vendee.  It  must  be  prior,  in  point  of  time,  to  a  sale  for  a  valuable  con- 
sideration, by  the  fraudulent  grantor ;  and  it  must,  also,  be  prior  to  a 
sale  on  execution,  at  the  suit  of  the  creditor.  Although,  in  Jackson  v. 
Tracy ^  the  sale  under  the  judgment  was  prior  to  the  deed  from  the 
fraudulent  grantee,  yet,  in  that  case,  the  registry  of  the  latter  deed 
first  took  place,  and  the  transaction  happened  in  a  county  where 
deeds  are  required  to  be  registered. 

In  the  present  case,  S.  Johnson  gave  a  mortgage  to  Daniel  Stansbury 
on  the  28th  of  March,  1808,  on  the  premises,  to  secure  the  payment  of 
330  dollars  and  89  cents  ;  and  this  mortgage  was  prior  to  Taylor's  judg- 
ment, under  which  the  respondents  claim  ;  and  it  stands  uninfected  with 
notice,  or  the  want  of  consideration. 

One  of  the  objects  of  the  bill  was  to  be  relieved  from  the  effect  of 
the  judgment  in  ejectment  obtained  by  the  appellants  against  M'Leod. 
The  facts  are,  that  the  appellants  brought  an  ejectment  against  him  ;  he 
alone  appeared  and  defended.  The  cause  was  tried,  and  a  verdict  and 
judgment  passed  against  him.  The  respondents  insist,  that  M'Leod 
was  their  tenant,  prior  to  his  becoming  a  tenant  to  the  appellants,  and 
that  if  he  attorned  to  them,  the  attornment  was  void ;  that  their  pos- 
session has  not  been  changed ;  and  that  the  appellants  ought  not  to  be 
permitted  to  proceed  to  change  the  possession,  under  their  judgment, 
and  thereby  put  the  respondents  to  the  necessity  of  bringing  an  action 
at  law  to  recover  possession.  The  appellants  denj'  any  knowledge  of 
any  agreement  between  the  respondents  and  M'Leod,  for  leasing  the 
premises,  and  they  state  and  rely  upon  the  trial  and  judgment. 

The  Chancellor,  in  the  first  instance,  granted  an  injunction  staying 
all  proceedings  on  the  judgment  in  ejectment ;  and  the  final  decree  ren- 
ders the  injunction  perpetual.  The  objections  are,  that  M'Leod  is  not 
made  a  party  to  this  suit ;  and  had  he  been  a  partj',  the  decree  would, 
nevertheless,  be  erroneous. 

It  is  an  undoubted  principle,  that  a  court  of  equity  will  not  relieve, 
where  the  bill  is  in  the  nature  of  a  bill  for  a  new  trial,  in  a  court  of  law. 
After  a  verdict,  a  bill  of  discovery  does  not  lie  in  support  of  a  fresh 
action.  Thus,  when  a  plaintiff,  not  being  able  to  prove  a  letter  written 
bj'  him  to  the  defendant,  filed  a  bill  of  discovery,  to  clear  up  the  matter, 
the  defendant  pleaded  the  verdict,  and  demurred  for  want  of  equity,  the 
plea  and  demurrer  were  allowed  (Ch.  Cases,  65  ;  8  Vinerj  542).  Where 
money  was  paid  in  part,  for  goods  sold,  and  the  receipts  were  lost,  and 
the  whole  was  recovered  at  law,  a  bill  of  discovery  was  then  filed,  and 
Lord  Keeper  North  said,  "  You  come  too  late  for  a  discovery  after  ver- 
dict."    But  this  question  underwent  a  very  full  and  solemn  examination 
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in  this  court,  in  Simpson  v.  JIart,  14  Johns.  Rep.  63,  and  iu  the  Court 
of  Chancery  (1  Johns.  Ch.  91).  It  was  clearly  held,  in  that  case,  that 
where  courts  of  law  and  equity  have  concurrent  jurisdiction  over  a  ques- 
tion, and  it  receives  a  decision  at  law,  equity  can  no  more  re-examine 
it,  than  the  court. of  law,  in  a  similar  case,  can  re-examine  a  decree  in 
the  court  of  equity.  The  case  of  Bateman  v.  Witloe,  1  Sch.  and  Lef. 
201,  was  referred  to  with  approbation.  In  that  case,  a  verdict  was 
obtained  at  law,  which  the  plaintiff  considered  unjust,  and  having  failed 
in  his  application  for  a  new  trial,  he  sought  relief  in  equity  ;  but  the  bill 
was  dismissed.  Lord  Chancellor  Redesdale  said,  he  could  not  find  any 
ground  whatever  for  a  court  of  equity  to  interfere,  because  a  party  had 
not  brought  evidence  which  was  in  his  power,  at  the  time,  or  because  he 
had  neglected  to  apply,  in  due  time,  for  a  new  trial.  He  observed,  that 
there  were  cases  where  a  verdict  has  been  obtained  h^-  fraud,  or  where  a 
i:)art3'  has  possessed  himself  improperly  of  something,  by  means  of  which 
he  has  an  unconscientious  advantage  at  law,  which  equitj-  will  either  put 
out  of  the  way,  or  restrain  him  from  using  ;  but,  without  circumstances 
of  that  kind,  he  did  not  kuow  that  equity-  ever  does  interfere  to  grant  a 
new  trial  of  a  matter  which  has  been  discussed  in  a  court  of  law  ;  a  mat- 
ter capable  of  being  discussed  there,  and  over  which  the  court  of  law 
bad  full  jurisdiction.  In  Simpson  and  Hart,  the  Chancellor  said,  it 
was  the  settled  doctrine  of  the  English  Chancery,  not  to  relieve  against 
a  judgment  at  law,  on  the  ground  of  its  being  contrary  to  equity,  unless 
the  defendant  below  was  ignorant  of  the  fact  iu  question,  pending  the 
suit,  or  it  could  not  be  received  as  a  defence.  It  is  true,  that  the  de- 
cree in  that  case  was  revei'sed ;  but  the  principles  were  admitted  to 
be  sound,  though  thej-  were  considered  inapplicable  to  the  facts  of 
that  case. 

The  respondents  must  be  considered  either  as  strangers  to  the  eject- 
ment suit,  or  as  having  defended  the  same  in  the  name  of  M'Leod.  In 
the  first  case,  the  subject-matter  of  that  suit  was  res  inter  alios  acta ; 
and  it  never  can  be  allowed  to  them  to  overhaul  or  draw  that  trial  in 
question.  The)-  are  mere  intruders  into  that  controversy,  and  have  no 
right  to  impeach  the  proceedings.  In  the  second  case,  if  having  had 
notice  of  the  ejectment,  instead  of  making  themselves  defendants,  as 
they  might  have  done,  if  thej'  were  the  real  landlords,  they  have  chosen 
to  defend  the  suit  in  M'Leod's  name,  thej-  have  waived  their  right  to 
question  the  proceedings  in  this  manner.  But  their  rights  at  law  were 
not  concluded  in  an  independent  suit.  The  Supreme  Court,  in  denying 
the  motion  for  a  new  trial  (12  Johns.  Rep.  183),  expressly  said,  that 
although  M'Leod,  after  having  been  proved  to  be  a  tenant  to  the  ap- 
pellants, could  not  set  up  a  tenancy  under  Roberts,  and  was  bound  to 
restore  them  the  possession  ;  yet,  that  the  rights  and  claims  of  others 
to  the  premises,  could  be  tried  after  the  possession  had  been  given  up. 

There  existed,  then,  no  impediment  to  the  respondents  bringing  their 
action  at  law  ;  and  I  must  consider  it  a  novel  doctrine,  not  to  be  sanc- 
tioned, that  a  court  of  equity  will  take  cognizance  of  questions  purely 
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of  a  legal  nature,  and  within  the  acknowledged  jurisdiction  of  a  court 
of  law.  I  wish  not  to  be  understood,  as  insinuating,  that  tlie  Court  of 
Chancer}-,  on  the  present  occasion,  has  intentionally  invaded  the  juris- 
diction of  the  common  law  courts.  I  am  sure  it  would  not  do  so ;  yet, 
I  cannot  avoid  considering  the  entertaining  this  bill,  as  such  encroach- 
ment. The  appellants  have  not  precluded  themselves  from  making  the 
objection.  They  have  insisted,  in  the  answer,  on  the  trial  and  verdict 
at  law,  as  precluding  the  respondents.  By  the  judgment  at  law,  the 
appellants  have  acquired  a  right  to  recover  possession  of  M'Leod,  and, 
also,  to  recover  their  mesne  profits  and  costs  ;  of  this  right,  the  decree 
deprives  them  in  part. 

The  principle,  that  a  court  of  equity  wTTl  giv«  j-elief  in  cases  of  fraud, 
is  undoubted.  It  is  a  principal  object  of  equity  jurisdiction ;  iutj  on 
the  principles  I  have  advanced,  in  considering  the  first  point,  a  court  of 
equity  ought  not  to  decree  against  a  bona  fide  purchaser  for  valuable 
consideration,  without  notice,  though  his  title  be  derived  from  a  con- 
veyance intended  to  defraud  creditors.  The  appellants  have  answered, 
under  oath,  that  they  are  such  purchasers,  and,  consequently,  they  are 
within  the  protection  of  the  proviso  to  the  Statute. 

I  am  for  reversing  the  decree,  and  dismissing  the  respondents'  bill, 
on  both  grounds  :  1.  That  the  respondents  have  made  out  no  case  for 
relief  in  equity;  and  2.  That  the  appellants  have  established  their  title 
to  protection,  in  their  purchase  of  the  Stansbury  mortgage.^ 

The  rest  of  the  court  concurred  in  the  opinion  delivered  by  his 
Honor  the  Chief  Justice  ;  and  it  was  thereupon  ordered,  adjudged, 
and  decreed,  that  the  decree  and  orders  of  his  Honor  the  Chancellor, 
complained  of,  in  this  cause,  be  reversed ;  and  that  the  respondents' 
bill  be  dismissed,  and  that  the  injunction  thereupon  ordered,  be  dis- 
solved :  and  that  the  respondents,  Robert  Roberts  and  Samuel  Boj^d, 
pay  to  the  appellants  their  costs  to  be  taxed,  and  that  the  record  and 
proceedings  be  remitted  to  the  Court  of  Chancery,  to  the  end  that 
this  decree  may  be  carried  into  execution. 

Decree  of  reversal. 


MANHATTAN   COMPANY  v.  EVERTSON. 

Court  op  Chancery  op  New  York.     1837. 
[Keported  6  Paige,  457.] 

The  bill  in  this  case  was  filed  to  foreclose  a  mortgage  given  to  the 
complainants  by  G-.  B.  Evertson  and  his  wife  in  1824.  A  decree  of 
foreclosure  was  entered,  and  a  part  of  the  mortgaged  premises  lying  in 
the  County  of  Delaware  in  the  Southern  District  of  New  York,  and  in 
the  towns  of  Galen  and  Ulysses  in  the  Northern  District,  were  sold 
1  The  opinion  of  Platt,  J. ,  is  omitted. 
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under  the  decree.  The  lands  in  Delaware  County  sold  for  $100  ;  those 
in  Galen  for  $900  ;  and  those  in  Ulysses  for  $11,500  ;  the  proceeds  of 
■which  sales,  after  paying  the  debt  and  costs  of  the  complainants,  left 
a  surplus  of  about  $8,000.  A  reference  was  thereupon  directed, 
according  to  the  provisions  of  the  136th  rule,  to  ascertain  and  report 
the  riglits  of  the  several  defendants  in  this  surplus  fund,  and  the  pri- 
orities of  their  several  liens  thereon.  The  master  decided  and  reported 
that  J.  Emott  was  entitled  to  priority  of  payment  out  of  the  fund  for 
a  debt  of  $1,500,  due  from  the  mortgagor,  secured  by  a  deed  of  trust, 
and  that  he  was  also  entitled  to  the  interest  thereon ;  that  after  the 
payment  of  that  debt  and  interest,  Mary  Evertson,  the  widow  of  the 
mortgagor,  was  entitled  to  her  dower  in  the  residue  of  the  fund ;  that 
Corlies,  Mabbett  &  Co.,  who  had  obtained  a  judgment  against  the  mort- 
gagor in  the  Supreme  Court  in  May,  1827,  had  a  lien  upon  the  fund 
and  were  next  to  be  paid  the  amount  due  upon  their  judgment,  with 
interest ;  that  a  judgment  in  the  name  of  Flagler  against  G.  B.  Evertson 
and  W.  Davis  as  his  surety,  which  had  been  paid  by  Davis  and  assigned 
to  F.  L.  Davis  as  a  trustee  for  him,  was  the  next  lien  upon  the  fund, 
and  that  the  assignee  was  entitled  to  payment  of  the  amount  due, 
although  it  appeared  that  G.  B.  Evertson  had  made  an  absolute  con- 
vejance  of  lands  to  W.  Davis  to  secure  the  payment  of  that  debt ;  that 
Smith  and  Rowland  and  the  Dutchess  Countj-  Bank  had  liens  upon  the 
fund  for  the  amount  of  their  respective  judgments  against  the  mort- 
gagor, docketed  in  May,  1828,  and  were  next  in  the  order  of  priority ; 
that  G.  and  F.  Searls,  who  had  recovered  a  judgment  against  the  mort- 
gagor in  June,  1828,  in  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York,  had  a  lien  upon  the  fund  for  the  whole 
amount  of  their  judgment,  although  the  proceeds  of  the  lands  lying  in 
the  Southern  District  were  much  less  than  the  amount  due  on  such 
judgment,  and  that  they  were  next  to  be  paid ;  and  that  J.  Lockwood, 
who  had  subsequently  recovered  a  judgment  in  the  Supreme  Court 
against  G.  B.  Evertson  and  J.  R.  Evertson  for  about  $5,000,  was 
entitled  to  the  residue  of  the  fund. 

G.  B.  Evertson,  previous  to  the  recoverj'  of  any  of  the  judgments 
against  him,  had  convej-ed  the  mortgaged  premises  to  J.  R.  Evertson, 
who  executed  a  separate  declaration  of  trust,  among  other  things,  to 
sell  the  same  and  after  paying  the  encumbrances  tliereon  to  pay  J.  Emott 
$1,500.  And  in  October,  1828,  J.  R.  Evertson  mortgaged  the  Ulj'sses 
lands  to  Lockwood  to  secure  the  payment  of  the  judgment  against 
himself  and  G.  B.  Evertson.  The  counsel  for  Lockwood  and  J.  R. 
Evertson,  therefore,  claimed  that  Lockwood's  mortgage  and  judgment 
should  be  paid  next  after  the  $1,500  to  Emott ;  and  that  J.  R.  Evertson 
was  entitled  to  the  whole  of  the  residue  of  the  fund.  This  claim,  how- 
ever, was  disallowed  by  the  master,  on  the  ground  that  the  convey- 
ances to  J.  R.  Evertson  were  fraudulent  and  void  as  to  the  creditors  of 
Evertson,  some  of  whom  had  commenced  suits  for  the  recovery  of  their 
debts  at  the  time  these  conveyances  were  executed.     Lockwood  and 
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J.  R.  Evertson  thereupon  excepted  to  so  much  of  the  report  as  allowed 
interest  to  Emott  on  his  debt  of  $1,500,  and  as  allowed  dower  to  the 
widow  in  the  residue  of  the  fund.  They  also  took  a  distinct  exception 
as  to  the  allowance  of  the  claim  of  each  of  the  judgment  creditors, 
either  as  a  lien  upon  the  fund  or  as  to  their  respective  judgments  being 
entitled  to  a  priorit}'  in  pajment  over  the  judgment  and  mortgage  of 
Loekwood.  A  further  exception  was  taken  to  the  allowance  of  the  claim 
of  G.  and  F.  Searls  on  the  ground  that  it  was  not  presented  to  the 
master  in  time.  The  Vice-Chancellor,  upon  the  hearing  of  the  excep- 
tions, allowed  the  same  so  far  as  related  to  the  widow's  claim  of  dower 
in  the  surplus  fund  and  the  claim  of  Davis  under  the  Flagler  judgment. 
The  residue  of  the  exceptions  were  disallowed.  From  the  decision  of 
the  Vice-Chancellor  disallowing  their  exceptions  to  the  report,  except 
the  first  relative  to  the  interest  on  Emott's  claim,  Loekwood  and  Evert- 
son appealed  to  the  Chancellor.  They  afterwards,  however,  stipulated 
to  abandon  the  appeal  as  to  the  tenth  exception,  which  related  to  the 
time  within  which  the  claim  of  G.  and  T.  Searls  was  presented  to  the 
master. 

The  following  opinion  was  delivered  by  the  Vice-Chancellor  upon 
the  exceptions.'' 

S.  Cleveland,  for  the  appellants. 

D.  D.  Field,  for  the  respondents  G.  and  T.  Searls. 

C.  Johnson,  for  the  respondents  except  G.  and  T.  Searls. 

The  Chancellor  [Walworth].  Whether  the  conveyances  from 
G.  B.  Evertson  and  wife  to  J.  E.  Evertson  were  absolutely  void  as 
against  the  creditors  of  the  grantors,  or  operated  as  a  valid  transfer  of 
the  legal  title,  subject  to  a  resulting  trust  in  G.  B.  Evertson  for  the 
surplus  after  paying  the  mortgage  to  the  complainants,  the  Vice- 
Chancellor  was  right  in  supposing  the  widow  was  not  entitled  to  dower 
in  the  surplus.  In  either  case,  as  between  the  grantors  and  grantee, 
the  legal  title  passed  to  the  latter ;  and  previous  to  the  Revised  Stat- 
utes the  widow  could  not  be  endowed  of  a  mere  equity.  It  is  verj' 
evident,  however,  from  the  facts  in  the  case,  that  although  the  legal 
title  passed  to  J.  R.  Evertson  b}-  the  conveyances,  thej-  must  be  con- 
sidered as  void  as  regards  the  rights  of  the  creditors  of  G.  B.  Evertson, 
except  so  far  as  those  rights  were  protected  bj'  the  declaration  of  trust. 
I  think  therefore  the  judgments  in  the  Supreme  Court  in  favor  of  the 
respondents  against  G.  B.  Evertson,  some  of  which  were  rendered  in 
suits  actually  pending  at  the  time  when  these  conveyances  were  exe- 
cuted for  the  nominal  consideration  of  one  dollar,  were  valid  liens 
upon  the  mortgaged  premises  at  law  as  well  as  in  equity.  The  decision 
of  the  Vice-Chancellor  was  therefore  right  in  declaring  that  such  judg- 
ments were  a  lien  upon  the  fund,  and  entitled  to  priority  in  payment 
over  the  judgment  subsequently  recovered  against  the  grantor  and 
grantee  in  favor  of  Loekwood.  Neither  did  the  giving  of  the  mort- 
gage to  Loekwood  by  J.  R.  Evertson  upon  the  Ulysses  land,  subse- 
1  The  opinion  of  EuoGLEa,  V.  C,  is  omitted. 
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quent  to  the  recovery  of  these  judgments,  entitle  him  to  a  preference 
in  paj-ment.  If  money  or  other  things  of  value  had  been  advanced 
upon  the  faith  of  this  mortgage,  Lockwood  might  have  claimed  a 
preference  in  payment  out  of  the  fund,  upon  filing  an  affidavit  with  the 
master  that  he  had  no  notice  of  the  fraud  at  the  time  he  advanced  his 
money  or  other  property  upon  the  faith  of  the  mortgage.  But  a  party 
claiming  as  a  bonajide  purchaser  must  deny  notice  although  it  is  not 
charged  in  the  bill.  And  in  this  case,  as  the  mortgage  was  given 
merely  as  a  further  security  for  antecedent  debts,  tiie  prior  equity  and 
legal  rights  of  the  other  judgment  creditors  must  prevail  as  against 
one  who  cannot  protect  himself  as  a  bonajide  purchaser. 

There  can  be  no  doubt  as  to  the  right  of  the  respondents  G.  and  T. 
Searls  to  have  their  judgment  satisfied  out  of  the  fund  to  the  extent  of 
the  proceeds  of  the  Delaware  lands ;  as  the  legal  title  to  those  lands 
was  bound  by  the  lien  of  their  judgment  several  months  prior  to  the 
recovery  of  the  judgment  in  favor  of  the  appellant.  Their  right  to 
payment  of  the  residue  of  their  judgment  out  of  the  fund  depends 
upon  the  question  whether  a  judgment  in  the  United  States  Court  for 
the  Southern  District  of  New  York  is  a  lien  upon  lands  lying  within 
the  Northern  District ;  which  question  I  will  next  proceed  to  consider. 
[The  Chancellor  resolved  that  such  judgment  was  a  lien.] 
Although  I  had  great  doubt  upon  the  subject  of  the  lien  of  the 
Searls'  judgment  upon  the  Galen  and  Ulj'sses  lands  at  the  time  of  the 
argument,  subsequent  examination  and  reflection  induces  me  to  think 
the  decision  of  the  Vice-Chancellor  was  right  on  this  question  as  well 
as  upon  other  parts  of  the  decretal  order  appealed  from.  The  order 
or  decree  must  therefore  be  aflflrmed,  with  costs.  And  as  the  respond- 
ents, G.  and  T.  Searls,  have  been  deprived  of  the  use  of  their  part  of 
the  fund  by  the  appeal,  if  it  has  not  been  invested  in  the  mean  time  so 
as  to  produce  legal  interest,  the  appellants  must  pay  them  suflflcient 
bj'  way  of  damages  for  the  delaj'  to  make  up  to  them  their  legal  interest 
pending  the  appeal,  upon  the  amount  allowed  by  the  master. 


Priority  in  Eqitity.  —  This  is  so  fully  treated  in  the  course  on  the  Law  of  Trusts 
that  it  is  here  omitted. 
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CHAPTER  II. 
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SECTION    I. 

STATUTES. 

St.  7  Anke,  c.  20  (1708).  "Whereas  by  the  different  and  secret 
waj'S  of  convejing  lands,  tenements,  and  hereditaments,  such  as  are 
ill  disposed  have  it  in  their  power  to  commit  frauds,  and  frequently  do 
so,  b}'  means  whereof  several  persons  (who  through  manj-  years  in- 
dustry in  their  trades  and  employments,  and  by  great  frugality,  have 
been  enabled  to  purchase  lands,  or  to  lend  moneys  on  land  security) 
have  been  undone  in  their  purchases  and  mortgages,  by  prior  and 
secret  convejances,  and  fraudulent  encumbrances,  and  not  only  them- 
selves, but  their  whole  families  thereby  utterly  ruined :  for  remedy 
whereof,  may  it  please  j-our  most  excellent  Majesty-  (at  the  humble 
request  of  the  justices  of  the  peace,  gentlemen,  and  freeholders  of  the 
county  of  Middlesex)  that  it  may  be  enacted,  and  be  it  enacted  by  the 
Queen's  most  excellent  Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  spiritual  and  temporal,  and  Commons  in  this  present  Parlia- 
ment assembled,  and  b}-  the  authority  of  the  same.  That  a  memorial 
of  all  deeds  and  conveyances,  which  from  and  after  the  twentj'-ninth 
day  of  September,  in  the  j'ear  of  our  Lord  one  thousand  seven  hun- 
dred and  nine,  shall  be  made  and  executed,  and  of  all  wills  and  devises 
in  writing  made  or  to  be  made  and  published,  where  the  devisor  or 
testatrix  shall  die  after  the  said  twenty-ninth  day  of  September,  of 
or  concerning,  and  wherebj'  any  honors,  manors,  lands,  tenements, 
or  hereditaments  in  the  said  county,  may  be  any  way  affected  in  law  or 
equitj',  may  be  registered  in  such  manner  as  is  hereinafter  directed ; 
and  that  everj'  such  deed  or  conveyance  that  shall  at  any  time  after 
the  said  twenty-ninth  daj'  of  September,  be  made  and  executed,  shall 
be  adjudged  fraudulent  and  void  against  any  subsequent  purchaser  or 
mortgagee  for  valuable  consideration,  unless  such  memorial  thereof  be 
registered  as  by  this  Act  is  directed,  before  the  registering  of  the  memo- 
rial of  the  deed  or  convej-ance  under  which  such  subsequent  purchaser 
or  mortgagee  shall  claim  ;  and  that  every  such  devise  by  will  shall  be 
adjudged  fraudulent  and  void  against  any  subsequent  purchaser  or 
mortgagee  for  valuable  consideration,  unless  a  memorial  of  such  will 
be  registered  at  such  times  and  in  manner  as  is  hereinafter  directed. 
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.  .  .  XVII.  Provided  always,  and  be  it  further  enacted,  That  this 
Act  shall  not  extend  to  any  copyhold  estates,  or  to  any  leases  at  a  rack 
rent,  or  to'  any  lease  not  exceeding  one  and  twenty  years,  where  the 
actual  possession  and  occupation  goeth  along  with  the  lease,  or  to  any 
of  the  chambers  in  Serjeants  Inn,  the  inns  of  court,  or  inns  of  Chan- 
cery ;  anything  in  this  Act  contained  to  the  contrary  thereof  in  any 
wise  notwithstanding. 

Mass.  Pub.  Sts.  c.  120,  §  4.  A  conveyance  of  an  estate  in  fee  sim- 
ple, fee  tail,  or  for  life,  or  a  lease  for  more  than  seven  years  from  the 
making  thereof,  shall  not  be  valid  as  against  any  person  other  than 
the  grantor  or  lessor  and  his  heirs  and  devisees  and  persons  having 
actual  notice  of  it,  unless  it  is  recorded  in  the  registry  of  deeds  for  tlie 
county  or  district  in  which  the  real  estate  to  which  it  relates  is  situated. 

§  5.  No  deed  shall  be  recorded  unless  there  is  indorsed  upon  or  an- 
nexed to  it  a  certificate,  made  as  hereinafter  provided,  of  its  acknowl- 
edgment or  of  the  proof  of  its  due  execution,  and  such  certificate  shall 
be  recorded  at  length  with  the  deed  to  which  it  relates  ;  but  this  section 
shall  not  apply  to  conveyances  ftom  the  United  States. 

N.  Y.  Rev.  Sts.  Part  2,  c.  3,  §  1.  Every  conveyance  of  real  estate 
within  this  State  hereafter  made,  shall  be  recorded  in  the  oflBce  of  the 
clerk  of  the  county  where  such  real  estate  shall  be  situated  ;  and  everj' 
such  conveyance  not  so  recorded  shall  be  void  as  against  any  subse- 
quent purchaser,  in  good  faith  and  for  a  valuable  consideration  of  the 
same  real  estate,  or  any  portion  thereof,  whose  convej-ance  shall  be 
first  duly  recorded. 

§  2.  Different  sets  of  books  shall  be  provided,  bj'  the  clerks  of  the 
several  counties,  for  the  recording  of  deeds  and  mortgages ;  in  one 
of  which  sets  all  convej-ances,  absolute  in  their  terms  and  not  intended 
as  mortgages,  or  as  sureties  in  the  nature  of  mortgages,  shall  be  re- 
corded ;  and  in  the  other  set,  such  mortgages  and  securities  shall  be 
recorded. 

§  3.  Every  deed  conveying  real  estate,  whicli  by  any  other  instru- 
ment in  writing,  shall  appear  to  have  been  intended,  onlj-,  as  a  security 
in  the  nature  of  a  mortgage,  though  it  be  an  absolute  convej-ance  in 
terms,  shall  be  considered  as  a  mortgage ;  and  the  person  for  whose 
benefit,  such  deed  shall  be  made,  shall  not  derive  any  advantage  from 
the  recording  thereof,  unless  everj-  writing  operating  as  a  defeasance 
of  the  same,  or  explanatory  of  its  being  designed  to  have  the  effect 
only  of  a  mortgage,  or  conditional  deed,  be  also  recorded  therewith, 
and  at  the  same  time. 

§  4.  To  entitle  any  conveyance  hereafter  made,  to  be  recorded  by 
any  county  clerk,  it  shall  be  acknowledged  by  the  party  or  parties  exe- 
cuting the  same,  or  shall  be  proved  by  a  subscribing  witness  thereto, 
before  any  one  of  the  following  oflflcers.  [The  rest  of  the  section  is 
omitted.] 
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Penn.  St.  28  Mat,  1715,  §8.  No  deed  or  mortgage,  or  defeasible 
deed  in  the  nature  of  mortgages,  hereafter  to  be  made,  shall  be  good 
or  sufficient  to  convey  or  pass  any  freehold  or  inheritance,  or  to  grant 
an^'  estate  therein  for  life  or  years,  unless  such  deed  be  acknowledged 
or  proved,  and  recorded  (within  six  months  after  the  date  thereof,) 
where  such  lands  lie,  as  hereinbefore  directed  for  other  deeds. 

St.  18  March,  1775,  §  1.  All  deeds  and  convej-ances  which,  from 
after  the  publication  hereof,  shall  be  made  and  executed  within  this 
province,  of  or  concerning  any  lands,  tenements  or  hereditaments  in 
this  province,  or  wherebj-  the  same  may  be  anj'  waj'  affected  in  law  or 
equity,  shall  be  acknowledged  by  one  of  the  grantors  or  bargainors,  or 
proved  by  one  or  more  of  the  subscribing  witnesses  to  such  deed, 
before  one  of  the  judges  of  the  Supreme  Court,  or  before  one  of  the 
justices  of  the  Court  of  Common  Pleas  of  the  county  where  the  lands 
convened  lie,  and  shall  be  recorded  in  the  office  for  recording  of  deeds 
in  the  county  where  such  lands  or  hereditaments  are  lying  and  being, 
within  six  months  after  the  execution  of  such  deeds  and  conyey- 
ances ;  and  every  such  deed  and  conveyance  that  shall,  at  any  time 
after  the  publication  hereof,  be  made  and  executed,  and  which  shall 
not  be  proved  and  recorded  as  aforesaid,  shall  be  adjudged  fraud- 
ulent and  void  against  any  subsequent  purchaser  or  mortgagee  for 
valuable  consideration,  unless  such  deed  or  convej-ance  be  recorded 
as  aforesaid,  before  the  proving  and  recording  of  the  deed  or  con- 
ve^-ance  under  which  such  subsequent  purchaser  or  mortgagee  shall 
claim. 1 

St.  March,  1820,  §  1.  All  mortgages,  or  defeasible  deeds  in  the 
nature  of  mortgages,  made  or  to  be  made  or  executed  for  any  lands, 
tenements  or  hereditaments  within  this  commonwealth,  shall  have 
priority  according  to  the  date  of  recording  the  same,  without  regard 
to  the  time  of  making  or  executing  such  deeds ;  and  it  shall  be  the 
duty  of  the  recorder  to  indorse  the  time  upon  the  mortgages  or  defeas- 
ible deeds  when  left  for  record,  and  to  number  the  same  according  to 
the  time  when  thej'  are  left  for  record,  and  if  two  or  more  are  left  upon 
the  same  day,  they  shall  have  prioritj-  according  to  the  time  the}'  are 
left  at  the  office  for  record  ;  and  no  mortgage  or  defeasible  deed  in  the 
nature  of  a  mortgage,  shall  be  a  lien,  until  such  mortgage  or  defeasible 
deed  shall  have  been  recorded,  or  left  for  record  as  aforesaid :  Pro- 
vided, That  no  mortgage  given  for  the  purchase-money  of  the  land  so 
mortgaged,  shall  be  affected  by  the  passage  of  this  Act,  if  the  same  be 
recorded  within  sixty  daj's  from  the  execution  thereof. 

III.  Rev.  Sts.  (1874),  c.  30,  §  28.  Deeds,  mortgages,  powers  of 
attorney,  and  other  instruments  relating  to  or  affecting  the  title  to 
real  estate  in  this  State,  shall  be  recorded  in  the  county  in  which  such 
real  estate  is  situated ;  but  if  such  countj'  is  not  organized,  then  in 

'  §  2  provides  that  deeds  made  out  of  the  State  shall  be  recorded  within  twelve 
months. 
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the  count}'  to  which  such  unorganized  county  is  attached  for  judicial 
purposes. 

§  30.  All  deeds,  mortgages,  and  other  instruments  of  writing  which 
are  authorized  to  be  recorded,  shall  take  effect  and  be  in  force  from  and 
after  the  time  of  filing  the  same  for  record,  and  not  before,  as  to  all 
creditors  and  subsequent  purchasers,  without  notice ;  and  all  such 
deeds  and  title  papers  shall  be  adjudged  void  as  to  all  such  creditors 
and  subsequent  purchasers,  without  notice,  until  the  same  shall  be  filed 
for  record. 

§  31.  Deeds,  mortgages  and  other  instruments  of  writing  relating 
to  real  estate  shall  be  deemed,  from  the  time  of  being  filed  for  record, 
notice  to  subsequent  purchasers  and  creditors,  though  not  acknowl- 
edged or  proven  according  to  law ;  but  the  same  shall  not  be  read 
as  evidence,  unless  their  execution  be  proved  in  manner  required  by 
the  rules  of  evidence  applicable  to  such  writings,  so  as  to  supply  the 
defects  of  such  acknowledgment  or  proof. 
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BEDFORD  V.  BACKHOUSE. 

Chancert.     1730. 

[Reported  2  Eq.  Cas.  Ab.  615,  pi  12.] 

A.  LENT  money  on  a  mortgage  of  lands  in  Middlesex,  and  the  mort- 
gage was  duly  registered.  Afterwards  B.  lent  money  on  the  same 
security,  and  his  mortgage  was  registered.  Then  A.  advanced  a  fur- 
ther sum  upon  the  same  lands,  without  notice  of  the  second  mortgage. 
And  it  was  held  by  Lord  Chancellor  King  that  the  registry  of  the 
second  mortgage  was  not  constructive  notice  to  the  first  mortgagee  before 
his  advancement  of  the  latter  sum,  for  though  the  Statute  avoids  deeds 
not  registered  as  against  purchasers,  j-et  it  gives  no  greater  eflflcacj'  to 
deeds  that  are  registered  than  the}-  had  before ;  and  the  constant  rule 
of  equity  is,  that  if  a  first  mortgagee  lends  a  farther  sura  of  mone}- 
without  notice  of  a  second  mortgage,  his  whole  money  shall  be  paid  in 
the  first  place.^ 

1  See  Morecock  v.  DicHns,  Amb.  678  (1768). 
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RUSSELL'S  APPEAL. 
Supreme  Cocet  of  Pennstlvakia.     1850. 

[Heported  15  Pa.  319.] 

This  was  an  appeal  from  the  decree  of  the  Court  of  Common  Pleas 
of  Wayne  Count}',  making  distribution  of  the  proceeds  of  sale  of  real 
estate,  sold  at  sheriffs  sale  as  the  propertj-  of  H.  D.  Roberts. 

Roberts,  the  defendant  in  the  several  judgments,  and  from  the  sale 
of  whose  real  estate  by  the  sheriff  arose  the  moneys  in  controversy, 
purchased  said  real  estate  on  the  11th  da}-  of  April,  1846,  of  Caleb 
Dunn,  bj'  articles  of  agreement  under  seal,  for  the  sum  of  $800.  On 
the  1st  dajr  of  May,  1847,  Roberts  had  paid  $463  on  said  contract. 
On  the  1st  day  of  December,  1848,  there  was  a  balance  due  and  unpaid 
on  said  contract  of  $412. 

On  the  5th  day  of  July,  1848,  Roberts  made  the  following  assign- 
ment on  the  back  of  said  contract,  viz.  :  — 

"  For  value  received,  I  hereby  assign  all  my  right,  and  title,  and 
interest  in  and  to  the  above  contract,  to  Stone  &  Graves  and  Moore 
and  Graves,  as  collateral  security  for  the  amount  due  them,  either  on 
book,  or  note,  or  otherwise,  said  amount  to  be  ascertained  hereafter  as 
soon  as  practicable.  H.  D.  Robeets. 

"  Damascus,  July  5th,  1848." 

H.  D.  Roberts  took  possession  of  the  premises  under  the  article  of 
agreement,  April  11th,  1846,  and  continued  in  possession  and  was  in 
possession  on  the  30th  day  of  November,  1849,  the  da}'  of  the  hearing 
before  the  auditor. 

On  the  19th  day  of  August,  1848,  A.  H.  Russell  obtained  a  judg- 
ment against  said  H.  D.  Roberts  in  the  Court  of  Common  Pleas  of 
Wayne  Count}',  entered  to  No.  207,  September  Term  1848,  for  the 
sum  of  $275.  Interest  from  same  date,  and  which  judgment,  with 
the  interest  and  costs  thereon,  amounted  to  $324. 88|,  on  the  day  said 
real  estate  was  sold. 

On  the  9th  day  of  September,  1848,  John  McGowan  obtained  a 
judgment  in  same  court  against  H.  D.  Roberts,  entered  to  No.  265, 
same  term,  for  the  sum  of  $156.99.     Interest  from  same  day. 

On  the  1st  day  of  December,  1848,  the  contract  was  given  up  to 
Graves,  absolutely,  by  parol  agreement.  Same  day,  Caleb  Dunn  and 
wife  conveyed  by  deed  said  land  to  C.  C.  Graves :  consideration  men- 
tioned in  deed,  $900. 

December  4th,  1848,  C.  C.  Graves  and  wife  conveyed  by  deed  same 
land  to  H.  D.  Roberts,  consideration  mentioned  in  deed,  $900.  Same 
day  Roberts  gave  Graves  a  judgment  for  $800,  which  was  entered 
same  day  to  No.  102,  December  Term  1848,  which,  with  interest  and 
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cost,  amounted  to  $837.42  on  the  day  said  real  estate  was  sold.  The 
note  on  which  this  judgment  was  entered,  among  other  things,  stated, 
"  it  being  for  the  purchase-money  of  real  estate." 

On  the  13th  day  of  August,  1849,  the  sheriff  sold  said  real  estate  as 
the  property  of  H.  D.  Roberts,  to  C.  C.  Graves,  for  the  sum  of  $865, 
on  a  venditioni  exponas  issued  on  the  judgment  of  A.  H.  Russell  v. 
H.  D.  Roberts. 

An  auditor  was  appointed  by  said  court  to  distribute  said  monej'S. 
Graves,  Russell,  and  McGowan,  in  person  or  by  attorney,  appeared 
before  the  auditor  and  severally  claimed  the  amount  of  their  judgments 
out  of  said  monej's. 

The  auditor  applied  $837.42  of  said  moneys  to  the  payment  in  full 
of  C.  C.  Graves's  judgment,  and  $3.71  to  Russell's,  and  balance  to 
auditor's  fees. 

A.  H.  Russell  and  John  McGowan  excepted  to  the  report,  and 
claimed  the  amount  of  their  several  judgments  from  said  mone3"8  — 
McGowan  claiming  to  come  in  upon  said  fund  after  Russell. 

The  court  confirmed  the  auditor's  report. 

Exception  was  taken  to  the  decree  of  confirmation  and  application 
of  the  money  in  dispute. 

The  case  was  argued  by  Crane  and  Dimmick,  for  Russell,  and  by 
Mallery,  for  appellee.  Miner  was  for  McGowan.  Waller  was  for 
Graves  and  others. 

The  opinion  of  the  court  was  delivered  March  24,  1851,  by 

Coulter,  J.  Roberts,  the  defendant,  as  whose  estate  the  land  was 
sold,  purchased  it  bj-  articles  of  agreement,  dated  11th  April,  1846,  for 
$800,  of  which  he  paid  $463,  went  into  possession,  and  remained  in 
possession  until  the  sale  and  distribution  of  the  money  below.  Roberts 
became  embarrassed  with  debts,  and  on  the  5th  Jul}',  1848,  he  exe- 
cuted to  Stone  &  Graves  and  Graves  &  Moore  an  assignment  of  the 
contract  with  Dunn  under  which  he  held  the  land,  and  all  his  right  and 
title  thereby  acquired,  as  collateral  security  for  the  amount  due  them. 

This  assignment  was  never  recorded,  and  Roberts  still  remained  in 
possession.  On  the  19th  August,  1848,  after  the  unrecorded  assign- 
ment, Russell  obtained  his  judgment,  and  on  the  9th  September  follow- 
ing, McGowan  obtained  his  judgment.  These  two  judgments  claim 
the  money  produced  by  the  sale,  according  to  their  priority.  But  on 
the  1st  December,  1848,  Roberts,  by  parol,  surrendered  the  land  to 
Graves,  one  of  the  assignees ;  and  on  the  same  daj',  Dunn  and  wife 
conveyed  to  C.  C.  Graves,  consideration  mentioned  in  deed,  $900. 
On  the  4th  December,  1848,  Graves  and  wife  convej-ed  to  H.  D. 
Roberts,  the  defendant,  who  gave  a  judgment  note  to  Gr.ives  for  $800, 
which  was  immediately  entered  up. 

To  this  last  judgment  the  court  below  awarded  the  whole  money 
made  by  the  sale  on  Russell's  judgment.  It  was  contended  bj-  Russell 
and  McGowan  that  thej*  were  entitled  to  the  whole  fund,  because  the 
note  given  by  Russell  falsely  and  fraudulently  recited  that  it  was  for 
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the  purchase-money.  But  it  is  well  enough  to  deliver  the  case  at  once 
from  this  argument,  because  these  judgments  could  only  bind  the 
equity,  if  it  bound  anything,  which  was  in  Roberts  at  the  time  they 
were  obtained,  that  is,  after  the  assignment  to  Graves  &  Moore.  The 
stream  cannot  rise  above  the  fountain.  And  the  balance  of  purchase- 
money  then  due  was  a  previous,  valid,  subsisting  lien.  The  shuffling 
between  Dunn,  Roberts,  and  Graves  cannot  give  to  Russell  and 
McGowan  more  than  they  were  entitled  to,  nor  deprive  Dunn  or  his 
representative  of  that  to  which  he  had  a  lawful  claim. 

The  real  question  then  is,  whether  the  judgments  of  Russell  and 
McGowaa  bound  the  equity  which  Roberts  had  in  the  land  at  the  time 
of  the  assignment  to  Graves  &  Moore  ?    And  that  will  depend  jupon 
the  effect  of  that  assignment.     It  was  not  an  absolute  sale  or  transfer 
of  the  equity,  because  it  is  expressed  on  its  face  to  be'  a  collateral 
security  for  the  payment  of  a  debt.    It  was,  therefore,  at  most,  nothing 
more  than  a  mortgage.     Even,  although  a  conve^-auce  be  absolute  in 
its  terms,  if  it  is  intended  by,the  parties  to  be  a  mere  security  for  the 
paj'ment  of  a  debt,  it  is  a  mortgage :    6  Watts,  409,  Keene  v.  Gil- 
more ;  and  Clark  v.  Henry,  2  Cowen,  324;  7  Johnson's  Chancery, 
40,  Senry  v.  Davis.     Roberts  still  continued  the  debtor  of  Graves  & 
Moore.   The  debt  was  not  extinguished  ;  it  was,  therefore,  a  mortgage. 
Nor  has  the  writing  the  distinctive  marks  of  a  conditional  sale,  for 
the  same  reason,   to  wit,  that  the  original  debt  was  by  the  face  of 
the  papers  till  subsisting.     But  it  was  never  recorded,  and,  therefore, 
must   be   postponed  to  a  subsequent  judgment :   Jaques  v.    Weeks, 
7  Watts,  261 ;   and  17  Ser.  &  R.  70;  and  Statute  28th  March,  1820, 
Dunlop,  p.  354,  second  edition.     It  is  contended,  however,  that  the 
contract  for  the  conveyance  of  the  land  to  Roberts  was  but  a  chose  in 
action,  and  that  the  assignment  passed  the  title,  without  the  necessity 
of  recording ;  that  it  is  not  within  the  recording  Acts ;  and   Craft  v. 
Webster,  4  Rawle,  and  Mott  v.  Clark,  9  Barr,  were  cited.     But  these 
cases  do  not   carry  the    defendant  in   error   through.     An  article   of 
agreement  for  the  sale  of  land,  accompanied  b}'  delivery  of  possession 
and  payment  of  part  of  the  purchase-money,  is  much  more  than  a  chose 
in  action  ;  it  is  an  abiding  interest  in  the  land  itself.     It  may  be  bound 
by  judgment ;  is  the  subject  of  judicial  sale,  not  as  a  chattel,  but  as  an 
interest  in  the  land.     In  the  early  histor^^  of  Pennsylvania,  improve- 
ment rights  were   considered   as   chattels.     But   that   time   has   long 
passed,   and   pre-emption  or   inchoate  interests  are  bound  by  judg- 
ments and  .sold,   because   every   interest   arising  out  of  real   estate, 
equitable  as  well  as  legal,  is  considered  as  an  interest  in  the  land. 
Thousands  of  acres  are  held  in  this  commonwealth  b}-  location  and 
survey  only.     It  would  sound  strangely-  to  a  lawjer  of  the  interior  to 
say  that  these  interests  were  not  real  estate,  and  the  transfer  or  encum- 
brance of  them  not  subject  to  the  recording  laws.     Such  a  doctrine 
would  upset  estates  and  change  the  accepted  principles  of  the  common- 
wealth.    They  have  from  ancient  time  been  dealt  with  by  the  people 
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as  interest  in  real  estate,  like  other  equitable  interests  in  land ;  and, 
being  the  subject  of  contract  and  sale  as  such,  there  is  the  same  reason 
lor  their  being  subject  to  the  recording  Acts  as  the  legal  title.  The 
experienced  and  learned  counsel  states  that  he  has  been  unable  to  find 
any  reported  case  in  which  such  equities  were  adjudged  to  be  the  sub- 
ject of  the  recording  Acts.  But  it  may  never  before  have  been  drawn 
in  question.  I  know  very  well,  and  I  think  every  practitioner  is  ac- 
quainted witli  the  fact,  that  mortgages  are  often  given  upon  equitable 
estates,  and  that  equitable  estates  are  often  the  subject  of  bargain  and 
sale ;  and  I  may  say,  that  I  don't  recollect  to  have  seen  it  contended  . 
in  any  case  that  the  recording  Acts  applied  only  to  strictly  legal  titles, 
or  that  judgments  were  liens  or  attached  only  upon  legal  estates.  The 
subsequent  judgments,  therefore,  became  liens  at  the  time  of  their 
entry  upon  the  equitable  interest  of  Roberts,  the  assignment  to  Graves 
&  Moore  being  merely  a  mortgage  or  security  for  a  debt,  and  there- 
fore, not  being  recorded,  must  give  way  to  the  subsequent  judgments. 

The  decree  is  therefore  reversed,  and  it  is  modified,  so  as  to  award 
to  the  legal  title,  or  those  representing  it,  so  much  of  the  money  or 
fund  in  court  as  was  due  for  balance  of  purchase-monej'  by  Roberts  at 
the  time  Russell  obtained  his  judgment ;  and  the  residue  is  awarded 
to  Russell's  judgment,  unless  the  residue  will  more  than  satisfy  it ;  and, 
in  such  case,  what  remains  is  awarded  to  McGowan's  judgment. 

The  record  is  remitted  to  the  court  below  for  the  purjpose  of  carrying 
out  this  modified  decree.^ 


SECTION  III. 

UNAUTHORIZED   KEGISTRATION. 

HEISTER  V.   FORTNER. 

SUPKEME    COUKT  OF   PENNSYLVANIA.      1809. 
[Reported  2  Binn.  40.] 

In  this  action  of  ejectment,  a  verdict  was  entered  by  consent  for  the 
plaintiff  in  the  Circuit  Court  of  Northumberland  Countj',  subject  to 
the  opinion  of  this  court  upon  a  case  which  stated  in  substance  as 
follows :  — 

The  title  in  fee  of  the  lands  for  which  the  ejectment  was  brought, 
was  in  Thomas  Rees  on  the  28th  April,  1788.  On  that  daj-,  Thomas 
Rees  of  Montgomery  County,  and  Hannah  his  wife,  in  consideration 
that  Rees  was  indebted  to  Charles  Massej',  Christopher  Marshall,  and 
others,  in  several  sums  of  monej'  which  he  was  unable  to  pay,  and  also 
in  consideration  of  five  shillings,  convej-ed  to  Charles  Massey,  Chris- 
l  Cf.  Putnam  v.  Story,  132  Mass.  205  (1862). 
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topher  Marshall,  Israel  Jacobs,  and  others,  their  heirs,  &c.,  all  and 
singular  his  lands,  &c. ;  upon  trust  to  sell  the  same  in  such  con- 
venient time  as  should  seem  meet  to  them,  and  to  apply  the  money 
arising  therefrom  to  the  payment  of  all  the  just  debts  payable  by  Rees, 
to  such  creditors  as  should  sign  and  agree  to  certain  conditions  in  a 
certain  instrument  contained  ;  the  surplus  monej'  to  be  for  the  grantor 
after  paying  all  debts. 

This  indenture  contained  a  reservation  to  Rees  of  full  power  and 
perl'ect  liberty  to  enter  upon,  occupy,  and  enjoy  all  or  any  part  of  the 
said  lots,  lands,  &c.  situate  in  the  countj-  of  Northumberland,  and  to 
take  and  receive  the  yearly  rents,  issues,  and  profits  thereof,  for  and 
during  the  term  of  four  years  from  the  1st  of  April,  1788  ;  and  also 
in  his  own  name,  or  in  the  name  or  names  of  his  said  trustees,  or  the 
survivor  or  survivors  of  them,  at  his  own  cost,  to  prosecute  suits  for 
the  recovery  of  all  or  any  of  the  said  lands,  &c.,  within  the  said  four 
years,  as  fully  and  absolutely  as  if  the  assignment  had  never  existed. 
The  grantees,  at  the  same  time,  were  at  liberty  to  sell  all  or  an}'  of  the 
lands  in  Northumberland  County  within  the  four  years,  notwithstanding 
the  above  reservation. 

On  the  same  day  the  deed  was  acknowledged  before  Frederick  A. 
Muhlenberg,  a  justice,  of  the  Court  of  Common  Pleas  for  Montgomery 
County  ;  and  on  the  26th  February,  1790,  it  was  recorded  in  Northum- 
berland County. 

On  the  29th  April,  1788,  Israel  Jacobs  and  others,  twenty  in  num- 
ber, creditors  of  Thomas  Rees,  recognizing  the  above-stated  indenture, 
in  consideration  thereof  did  agree  to  suspend  all  demands  against 
Thomas  Rees  for  four  years  from  the  1st  of  April,  1788,  jet  not  so  as 
to  debar  them  from  demanding  a  dividend  of  such  money  as  should 
come  to  the  hands  of  the  trustees  within  that  period  ;  they  also  released 
to  Rees  his  household  furniture,  and  ratified  and  confirmed  the  agree- 
ment made  by  the  trustees  with  Rees. 

On  the  25th  March,  1789,  Abraham  Weitner  obtained  a  judgment 
in  Montgomery  County  against  Tliomas  Rees  and  another,  in  an  action 
of  debt  instituted  to  December  Term,  1787. 

On  the  15th  March,  1792,  Weitner,  bj-  an  instrument  of  that  date, 
recognized  the  deed  of  Thomas  Rees  of  28th  April,  1788,  and  also  the 
deed  of  the  29th  April,  1788,  and  bound  himself,  his  heirs,  &c.  to 
abide  by  the  conditions  of  the  last-mentioned  deed,  in  consideration  of 
the  former,  as  fully  as  if  he  had  executed  the  same. 

A  scire  facias  upon  the  judgment  obtained  bj'  Weitner  in  March, 
1789,  was  issued  by  his  executors,  returnable  to  February  Term,  1790, 
in  Montgomery  County,  to  which  the  sheriff  returned  "  nihil."  On  the 
9th  February,  1796,  a  judgment  7iisi  was  entered  for  the  plaintiffs.  A 
testatum  fi.  fa.  issued  to  Northumberland  County,  returnable  to  Au- 
gust, 1797,  upon  which  there  was  no  return  of  a  levy  and  condemna- 
tion, although  both  were  made.  A  testatum  venditioni  exponas  then 
issued  to  November,  1797,  and  upon  this  writ  the  land  in   question 
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was  sold  by  the  sheriff  to  Gabriel  Heister,  the  lessor  of  the  plaintiff, 
aad  a  deed  made  accordingly. 

If  this  court  should  be  of  opinion  in  favor  of  the  plaintiff,  judgment 
to  be  entered  for  him  in  the  Circuit  Court  nunc  pro  tunc;  but  if 
in  favor  of  the  defendant,  then  in  the  same  manner  a  nonsuit  to  be 
entered. 

The  case  was  argued  at  July  Term,  1808,  by  Duncan  on  the  part  of 
the  plaintiffs,  and  hy.D.  Smith  and  Watts  for  the  defendant;  and  was 
Iield  under  advisement  until  this  day,  when  the  judges  delivered  their 
opinions. 

The  Chief  Justice  did  not  sit  upon  the  argument,  having  been  of 
counsel  with  the  defendant. 

Yeates,  J.  The  first  question  which  presents  itself  for  consideration 
in  this  case,  is,  whether  the  deed  of  assignment  from  Thomas  Eees  and 
wife  to  Charles  Massey  and  others,  dated  28th  April,  1789,  not  being 
recorded  in  Northumberland  County  within  six  moutlis  from  its  dart;e, 
is  not  merely  void  to  all  intents  and  purposes,  except  as  between  him 
and  his  trustees? 

This  depends  upon  the  words  of  the  8th  section  of  the  Act,  "for 
acknowledging  and  recording  of  deeds,"  passed  in  1715  (1  St.  Laws, 
112),  which  are  as  follows  :  "No  deed  or  mortgage,  or  defeasible  deed 
in  the  nature  of  mortgages,  hereafter  to  be  made,  shall  be  good  or 
sufHcient  to  convey  or  pass  any  freehold  or  inheritance,  or  to  grant 
anj'  estate  therein  for  life  or  years,  unless  such  deed  be  acknowledged, 
proved,  and  recorded,  within  six  months  after  the  date  thereof,  where 
such  lands  lie,  as  hereinbefore  directed  for  other  deeds."  It  has  been 
contended  that  this  is  a  defeasible  deed ;  because,  if  Rees,  or  anj-  one 
in  his  behalf,  had  paid  the  debts  intended  to  be  secured  thereby,  or  if 
part  of  the  lands  conveyed  had  been  found  sufHcient  for  those  pur- 
poses, equity  would  have  decreed  a  reconveyance  to  Rees,  and  of 
course  in  our  State  the  uses  would  have  inured  to  his  benefit.  It  is 
said,  that  the  section  under  consideration  is  similar  to  sec.  1  of  the 
Statute  27  Hen.  8,  c.  16,  the  words  of  which  are,  "  That  no  manors, 
lands,  &c.,  shall  pass,  alter,  or  change  from  one  to  another,  whereby 
any  estate  of  inheritance  or  freehold  shall  be  made  or  take  effect,  &c. 
except  the  same  bargain  and  sale  be  made  by  writing  indented,  sealed, 
and  enrolled,  &c.,  within  six  months  next  after  the  date  of  the  same 
writings  indented,  &c.''  Under  this  Statute  it  has  been  resolved 
(2  Inst.  671,  Cro.  Jac.  408,  Cro.  Car.  110,  216,  569),  that  no  estate 
passes  until  the  deed  be  enrolled  ;  but  when  enrolled,  it  relates  to  the 
time  of  its  execution,  if  no  act  has  been  done  to  prevent  it.  But  it 
has  never  been  considered  under  the  recording  Act  of  1715,  that  all 
deeds  were  to  be  recorded  within  six  months,  the  words  "  in  the 
nature  of  mortgages  "  in  the  plural  number,  being  construed  to  relate 
to  all  the  preceding  words  in  the  sentence  ;  and  the  point  has  been  so 
adjudged  in  this  court  upon  argument.  Assuming  this  then  as  the 
true  construction  of  the  law,  the  only  question  is,  whether  this  be  a 
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mortgage  for  securing  the  payment  of  monej-,  within  the  intention  of 
the  Act,  or  an  absolute  convej-ance.  It  is  certain  that  the  debts  due  to 
the  creditors  formed  the  consideration  of  the  deed,  and  with  the  nomi- 
nal sum  of  five  shillings,  is  so  expressed  therein ;  but  it  is  also  clear, 
that  the  trustees  were  vested  with  the  complete  legal  estate,  and  wore 
empowered  to  sell  all  or  any  of  the  lands  in  Northumberland  County, 
in  such  convenient  time  as  to  them  should  seem  meet,  either  by  public 
or  private  sale,  without  the  control  or  interference  of  the  grantor. 

I  fully  admit  the  maxim,  "Once  a  mortgage,  always  a  mortgage" 
(1  Vern.  8,  33,  190,  488 ;  1  Wms.  268),  and  that  every  mortgage  is  a 
conditional  sale  (3  Wms.  9;  1  East,  295;  1  H.  Bl.  119).  But  mort- 
gages are  distinguished  from  defeasible  purchases  subject  to  a  repur- 
chase (Pow.  on  Mort.  34,  30,  156,  301,  302).  In  this  government, 
where  a  mortgagee  would  recover  the  money  due  to  him,  after  default 
made  by  the  mortgagor,  the  old  Act  of  1705,  "for  taking  lands  in 
execution  for  payment  of  debts,"  prescribes  the  mode  of  recovery  by 
suing  out  a  scire  facias,  "after  the  expiration  of  twelve  months  next 
ensuing  the  last  day  whereon  the  mortgage  money  ought  to  be  paid,  or 
other  conditions  performed,"  and  then  proceeding  upon  the  judgment 
by  levari  facias.  It  will  not  be  pretended,  that  proceedings  of  this 
kind  could  regularly  be  had  upon  the  deed  under  consideration,  or  that 
the  trustees  could  not  proceed  to  a  sale  of  the  premises  convejed, 
without  the  instrumentality  of  a  court  of  record ;  and  thinking  as  I  do 
that  mortgages  recoverable  under  the  provisions  of  the  former  Act  of 
1705  are  alone  comprehended  b)'  the  8th  section  of  the  recording  Act 
of  1715,  I  am  of  opinion,  that  the  not  recording  of  this  deed  m  the 
proper  county  within  six  months  from  its  date,  does  not  aS'ect  its 
binding  force. 

The  second  question  is,  whether  the  recording  of  this  deed  upon  the 
26th  February,  1790,  operates  as  constructive  notice  of  its  contents,  to 
the  lessor  of  the  plaintiff  m  the  present  ejectment. 

The  deed  was  acknowledged  on  the  29th  April,  1788,  by  Eees  and 
his  wife,  before  Frederick  Augustus  Muhlenberg,  Esquire,  one  of  the 
justices  of  the  Court  of  Common  Pleas  of  Montgomery  Count}',  at 
which  time  no  law  of  the  State  authorized  such  acknowledgment  where 
the  lands  lie  in  a  different  county,  nor  was  the  recorder  of  Northumber- 
land County  authorized  to  place  the  same  on  record  in  February,  1790. 
It  is  in  vain  to  say  that  the  law  will  presume  the  judicial  ofHcer  to  have 
competent  authoritj',  when  it  clearly  appears  to  us  by  his  style  of  office, 
that  he  had  no  such  legal  power.  I  by  no  means  think  that  the  doc- 
trine of  constructive  notice  should  be  extended  beyond  its  settled  lim- 
its. Lord  Chancellor  Eedesdale  in  Lord  Dxmsany  v.  Latouche,  1 
Scho.  &  Lef.  157,  has  said  that  if  a  deed  in  Ireland  be  unduly  regis- 
tered, it  gains  no  preference  thereby :  and  though  his  doctrine  in  that 
case  has  been  aflfected  by  a  subsequent  decision  in  the  Court  of  Ex- 
chequer (1  Scho.  &  Lef.  463),  I  do  not  find  that  his  observation  in  this 
particular  has  been  questioned.     The  same  thing  is  asserted  by  INIr. 


394  HEISTEE  V.   FOETNEK.  [CHAP.  II. 

Sugden.  He  observes,  It  would  seem  that  the  courts  might  hold, 
without  any  violation  of  principle,  that  a  purchaser  should  not  be 
deemed  to  have  notice  of  an  equitable  encumbrance,  by  the  mere  registry 
of  it,  unless  it  was  duly  registered  (Sugden,  470).  But  the  very  point 
has  been  determined  in  the  Supreme  Court  of  the  United  States  in  1805, 
in  Hodgson  v.  Butts,  3  Cranch,  165,  on  error  to  the  Circuit  Court  for 
the  District  of  Columbia,  that  a  mortgage  of  chattels  in  Virginia,  not 
acknowledged  or  proved  by  the  oaths  of  three  witnesses,  according  to 
the  laws  of  that  State,  though  recorded,  was  void  as  against  creditors 
and  subsequent  purchasers.  A  case,  similar  in  principle,  came  before 
Judge  Bi-aekenridge  and  myself  at  a  Circuit  Court  in  Lewis  Town,  in 
May,  1801,  between  the  lessee  of  Joseph  Simon  and  William  Brown. 
There  the  plaintiff  claimed  the  lands  in  controversy  under  an  appli- 
cation in  the  name  of  Robert  Semple,  assigned  to  Jos.  Simon  on  the 
18th  January,  1769.  The  defendant  claimed  under  tlie  same  applica- 
tion, which  was  assigned  to  William  Plunket  on  the  3d  May,  1782.  To 
show  a  constructive  notice  to  the  defendant  of  this  previous  assignment 
to  Simon,  the  certificate  of  its  being  recorded  in  Cumberland  County, 
on  the  26th  March,  1789,  was  offered  in  evidence.  This  defendant 
held  under  Henry  Drinker,  who  had  purchased  from  John  Thornbrugh, 
on  the  28th  April,  1795.  The  assignment  to  Simon  was  recorded  on 
the  oath  of  Solomon  Etting,  before  Robert  Maxwell,  Esquire,  then 
president  of  the  Court  of  Common  Pleas  of  Franklin  County,  that 
Semple  had  acknowledged  the  assignment  to  be  his  act  and  deed,  and 
that  certain  persons  were  the  subscribing  witnesses  thereto.  The 
court  held  that  the  affidavit  was  informal  and  illegal,  and  did  not  au- 
thorize the  recording  of  the  assignment ;  it  was  no  evidence  whatever 
of  notice  to  the  defendant,  and  could  not  be  received  as  such. 

Upon  these  authorities,  1  hold  that  the  lessor  of  the  plaintiflf  cannot 
legally  be  said  to  have  had  constructive  notice  of  the  deed  to  the 
trustees,  though  placed  on  record  by  tliem,  without  having  taken  the 
necessary  preliminary  steps  for  that  purpose. 

The  remaining  question  is,  whether  a  court  of  equitj',  under  all  the 
circumstances  of  this  case,  would  afford  relief  to  the  trustees. 

It  has  been  strongly  urged  on  the  part  of  the  defendant  that  a  judg- 
ment creditor  is  not  within  the  meaning  of  the  supplement  to  the  Act 
for  acknowledging  and  proving  of  deeds,  passed  on  the  18th  March, 
1775, 1  St.  Laws,  703  :  that  the  original  judgment  of  Weitner  in  Mont- 
gomery County  was  no  encumbrance  on  the  lands  which  lie  in  North- 
umberland County,  and  that  the  judgment  on  the  scire  facias  was  a 
mere  nullity,  being  founded  on  one  nihil  returned,  nor  could  it  have 
been  served  either  on  Rees  or  the  terretenants,  who  lived  out  of  tiie 
bailiwick  of  the  sheriff,  and  consequently  the  judgment  entered  thereon 
was  radically  defective,  being  without  notice  -,  that  this  procedure  of 
Weitner  was  in  direct  violation  of  his  plighted  faith,  and  fraudulent  as 
to  the  other  creditors  of  Rees,  and  therefore  could  confer  no  right ; 
that  if  the  trustees  had  known  of  the  levy  or  sale  of  the  lands,  they 
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could  readily  have  obtained  the  sale  of  the  lands  to  be  set  aside,  as 
well  on  the  ground  of  irregularity  in  not  serving  the  scire  facias,  as 
of  Weitner's  written  engagement ;  and  that  this  being  the  first  oppor- 
tunity afforded  them  of  contesting  the  matter,  it  should  be  taken  nunc 
pro  tunc  ;  that  this  is  substantially  the  same  case  as  if  the  sherifl!  had 
levied  on  the  lands  of  a  stranger,  whose  deed  had  not  been  regularly 
recorded,  because,  as  to  Weitner,  the  lands  were  no  longer  subject  to 
his  execution,  nor  could  he  levy  on  them  against  his  own  stipulation ; 
and  that  under  the  4th  section  of  the  aforesaid  Act  of  1705  the  sher- 
iff's vendee  is  to  hold  the  land  for  such  estate,  as  the  debtor  him- 
self might,  could,  or  ought  to  do,  at  or  before  the  taking  the  same  in 
execution. 

These  arguments  have  some  force,  but  more  plausibilitj'.  They  are, 
however,  entitled  to  distinct  answers,  if  such  can  be  given.  Unques- 
tionably it  is  a  case  of  hardship  on  either  side ;  and  where  the  loss 
shall  be  thrown,  on  solid  legal  principles,  conducive  of  permanence  to 
land  titles  and  to  the  public  security',  is  the  great  object  of  inquiry. 

I  freelj'  concede  that  a  judgment  creditor  is  not  to  be  considered  as 
a  purchaser  or  mortgagee,  within  the  words  or  spirit  of  the  supple- 
ment to  the  recording  Act,  passed  on  the  18th  March,  1775.  Neither 
the  preamble,  enacting  clause,  nor  exception  embraces  the  case  of  a 
judgment  creditor ;  and  if  the  Legislature  had  meant  to  include  such 
creditors,  they  would  have  so  declared  themselves  in  clear  and 
unequivocal  terms.  This  point  was  determined  bj-  Judge  Smith  and 
mj-self,  at  a  Circuit  Court  held  in  Faj'ette  County,  in  October,  1804, 
between  the  Lessee  of  James  Rogers  and  John  Gibson  and  others. 
Money,  which  is  advanced  on  a  mortgage,  is  parted  with  on  the  security 
of  the  lands ;  but  a  man  is  as  often  trusted  on  the  security  of  Bis  per- 
son and  effects,  as  of  his  lands.  But  a  purchaser  under  a  judgment 
stands  on  a  ver^^  different  footing  from  the  plaintiff  \u  that  action. 

I  likewise  agree  that  the  judgment  on  the  scire  facias  in  Montgomer}' 
County  was  wholly  irregular,  and  that  the  court  from  which  the  process 
issued  would  without  hesitation  have  set  aside  the  sale  on  both  of  the 
grounds  alleged,  if  application  had  been  made  to  them  previous  to 
the  acknowledgment  of  the  sheriff's  deed.  The  judgment  also  would 
have  been  reversed  on  error.  Nevertheless,  under  the  last  section  of 
the  aforementioned  Act  of  1705,  "if  the  judgment  had  been  reversed 
for  error,  the  lands  could  not  be  returned,  nor  the  sheriff's  sale  thereof 
be  avoided,  but  restitution  only  should  in  such  cases  be  made  of  the 
money  or  price  for  which  the  lands  were  sold."  This  is  strictly  agree- 
able to  the  principles  of  the  common  law,  in  case  of  the  sale  of  a  term 
for  years  in  England,  in  order  that  sales  by  sheriffs  may  not  be  de- 
feated (8  Co.  96  b  ;  143  a ;  1  Vez.  195, 196),  provided  the  sale  has  been 
to  a  stranger  (Dy.  363  a ;  Yelv.  180  ;  2  Leon.  92  ;  5  Co.  90  ;  Jenk.  264  ; 
Cro.  El.  278).  The  justice  and  regularity  of  the  proceedings  of  one 
tribunal  can  only  be  re-examined  in  a  superior  court,  and  cannot  be 
reviewed  or  corrected  by  another  tribunal  collaterally  in  another  suit. 
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But  if  Weitner  or  his  executors  had  become  the  purchasers  at  the 
sheriif  s  sale,  the  trustees  might  have  taken  advantage  of  the  illegality 
of  their  proceedings,  and  of  the  fraud  practised  by  him  or  them  on 
the  other  creditors.  Express  notice  also  of  the  deed  made  to  the 
trustees  would  be  brought  home  to  him  by  his  written  recognition 
thereof.  It  is  the  great  prominent  feature  of  this  case,  that  neither 
direct  nor  implied  notice  of  the  assignment  can  be  imputed  to  the  lessor 
of  the  plaintiff.  He  was  therefore  a  bona  fide  purchaser,  and  paid  his 
money,  confiding  in  the  judgment  of  a  court  of  competent  jurisdiction, 
under  a  fair  sale,  and  is  entitled  to  protection  under  the  words  and 
spirit  of  the  Act  of  18th  March,  1775.  Having  the  legal  estate  in  him, 
a  Court  of  Chancery,  between  two  equities,  would  not  interpose  to  his 
disadvantage,  but  where  the  loss  has  happened,  there  would  it  be  per- 
mitted to  continue.  It  falls  within  the  common  rule,  that  where,  of 
two  persons  equally  innocent  or  equall3-  blamable,  one  must  suffer,  the 
loss  shall  be  left  with  him  on  whom  it  has  fallen.  Where  there  is  equal 
equity,  it  is  fully  settled,  the  law  must  prevail.  It  has  been  decreed,, 
that  the  registering  of  an  equitable  mortgage  in  Middlesex  is  not  pre- 
sumptive notice  of  itself  to  a  subsequent  legal  mortgagee,  so  as  to  take 
from  him  his  legal  advantage  (Ambler,  678).  And  I  may  be  permitted 
to  repeat  what  Sir  Jo8ej)h  Jekyll  said  upon  another  occasion  (2  Eq. 
Cas.  Abr.  609,  pi.  7),  that  under  the  special  circumstances  of  this 
case,  though  Mr.  Ileister  might  have  searched  the  records  of  North- 
umberland County,  j-et  he  was  not  bound  to  do  it,  when  the  insertion 
of  the  deed  on  the  record  was  wholl3-  unauthorized. 

When  it  is  objected  here  that  the  plaintiff  can  only  succeed  to  the 
rights  of  Weitner,  and  can  take  no  larger  estate  than  Rees  held  at  the 
time  of  the  lands  being  levied,  it  must  be  remembered,  that  the  judg- 
ment on  the  scire  facias,  and  the  executions  issued  thereon,  were  not 
merelj-  void  but  voidable,  and  that  Heister  remains  uninfected  with  the 
slightest  species  of  fraud,  and  an  entire  stranger  to  all  the  proceedings 
between  the  original  parties.  It  will  not  be  questioned,  if  Rees  had 
sold  these  lands  to  an  innocent  stranger,  who  had  acted  with  the  most 
perfect  good  faith  throughout  the  whole  transaction,  and  had  ob- 
tained tlie  registry  of  his  deed  before  the  assignment  had  been  duly- 
recorded  in  the  onlj'  manner  known  to  the  law,  that  such  vendee 
would  have  been  within  the  plain  words  and  meaning  of  the  sup- 
plement to  the  recording  Act.  Now,  to  Weitner  and  his  executors,  the 
plaintiff  is  wlioUy  a  stranger,  and  whatever  right  or  interest  Rees 
could  legally  conve)-,  the  sheriff  might  levy  on  and  sell,  and  his  vendee 
coming  in  b}'  act  of  law,  would  be  entitled  thereto.  He  cannot  pos- 
sibly be  in  a  worse  situation  than  if  Rees  had  sold  and  conveyed ;  on 
the  contrary,  he  might  justly  claim  every  preference  which  the  policy 
of  the  law  confers  oa  purchasers  at  sales  made  by  the  officers  of 
justice.  Lord  Hardwicke  has  said  (1  Vez.  123)  that  the  rule  is  right, 
that  whoever  takes  the  assignment  of  a  bond,  being  a  chose  in  action, 
takes  it  subject  to  all  the  equity  in  the  hands  of  the  original  obligee ;, 
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but  length  of  time  and  circumstances  may  vary  that,  and  make  the 
case  of  the  assignee  stronger. 

For  these  reasons,  I  am  of  opinion,  that  however  unworthj*  the 
conduct  of  Weitner's  executors  may  have  been  (and  it  surely  merits 
great  reprehension,  and  will  be  viewed  by  every  honest  man  with  much 
indignation,  if  they  really  knew  the  facts),  however  irregular  their  pro- 
ceedings, and  however  hard  the  case  may  bear  on  the  creditors  in 
general,  the  trustees  can  impute  their  loss  solely  to  their  own  mistakes 
and  negligence,  and  that  their  only  remedy  is  either  by  writ  of  error 
on  the  judgment  in  Montgomery  County,  or  by  suit  against  the  legal 
representatives  of  Weitner  for  their  gross  misconduct.  On  the  whole, 
I  am  abundantly  satisfied  that  judgment  should  be  entered  for  the 
plaintiff. 

Brackenridgk,  J.  In  this  case  the  title  is  admitted  to  have  been  in 
Thomas  Rees,  on  the  28th  April,  178.8.  This  title  is  alleged  to  be 
derived  to  the  lessor  of  the  plaintiff,  through  a  judgment  in  favor  of 
Abraham  Weitner  against  Rees,  on  the  28th  March,  1789,  in  Mont- 
gomery County,  upon  which  the  executors  of  Weitner  obtained  judgment 
on  scire  facias,  the  9th  February,  1796  ;  a  testatum  fi.  fa.  to  Northum- 
berland, issued  upon  this  judgment,  returnable  to  August,  1797,  and 
a  testatum  vend.  exp.  to  November,  1797,  upon  which  the  lands  in 
question  were  sold  to  Heister  by  the  sheriff,  who  made  this  return  to 
the  venditioni,  and  executed  a  deed  accordingly. 

The  alleged  defect  in  this  derivation,  as  vesting  the  interest  of  the 
debtor  in  the  purchaser,  is  an  alleged  irregularity  in  the  proceedings 
under  which  the  sale  was  made.  No  returns  appear  on  the  record  of 
the  testatum,,  of  a  levy  on  the  property  sold,  so  as  to  ground  a  ven- 
ditioni exponas  on  which  the  sale  was  made.  But  the.  proper  time  for 
the  debtor,  or  those  who  have  an  interest  in  him,  to  have  availed 
themselves  of  this  defect,  was  before  the  deed  was  made  by  the  sheriff, 
or  acknowledged  in  court.  This  and  the  like  objections  come  forward 
properly  at  that  stage.  But  even  on  a  writ  of  error,  supposing  this 
irregularity  to  be  such  error  as  would  avoid  the  sale,  a  debtor  who  had 
not  availed  himself  of  it  at  the  proper  stage,  would  not  be  relieved 
against  the  sale,  even  at  common  law,  where  a  stranger  was  the 
purchaser.  Ooodyer  v.  Junce,  1  Yelv.  179,  no  return  made  to  ground 
a  testatum,  yet  execution.  It  shall  be  presumed  there  was  such  writ, 
and  if  sale  has  been  made  to  a  stranger,  yet  upon  the  reversal  the 
debtor  shall  not  have  his  term  again  ;  for  it  is  the  party's  folly  he  does 
not  pay  the  judgment,  and  if  such  a  sale  should  be  avoided  no  one 
would  buy  goods  of  the  sheriff,  whereby  many  executions  would  fail. 

The  title  of  plaintiff  is  also  resisted  by  what  is  alleged  to  be  a  title 
derived  from  the  debtor  Rees,  prior  to  the  lien  under  which  the  plaintiff 
derives  title,  that  is,  the  attaching  of  the  judgment  under  which  the 
sale  was  made;  in  fact,  before  even  the  judgment  was  entered  on 
which  the  testatum  issued,  which  alone  could  attach  upon  the  lands  in 
question.     This  was  by  a  conveyance  from  the  debtor.    The  first 
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question  which  arises  must  respect  the  nature  of  this  conveyance.  If 
absolute,  and  for  a  valuable  consideration,  and  bona  fide,  transferring 
the  propert}',  it  takes  place  of  the  judgment  or  testatum  fi.  fa.  under 
it,  for  it  is  prior.  But  the  consideration  was  the  discharge  of  the 
grantor's  debts,  except  as  to  the  nominal  sum  of  5s. ;  and  though 
creditors  are  the  grantees,  yet  they  are  in  fact  but  trustees  for  this 
purpose,  and  by  the  special  provision  of  the  conveyance,  only  for  such 
of  the  creditors  as  should  sign  and  agree  to  certain  conditions  in  a 
certain  instrument,  the  surplus  money  to  be  for  the  grantor  after 
paying  all  debts.  This  must  mean  the  debts  of  such  creditors  as 
should  sign  and  agree  as  aforesaid  ;  or  taking  it  to  mean  all  debts  of 
all  creditors,  and  the  grant  to  be  for  this  object,  yet  it  is  "  reserving 
to  the  grantor  full  power  and  perfect  liberty  to  enter  upon,  occupy, 
and  enjoy  all  or  any  part  of  the  said  lots  and  lands,  situated  in  the 
county  of  Northumberland,  and  to  take  and  receive  the  yearl}-  rents, 
issues,  and  profits  thereof  for  and  during  the  term  of  four  years,  the 
grantees  to  be  at  libertj-  to  sell  any  of  the  lands  in  Northumberland 
County  within  the  four  years,  notwithstanding  the  above  reservation." 
The  land  in  question  was  in  tlie  county  of  Northumberland. 

This  grant  was  good  against  the  grantor,  and  defeasible  onl3'  by 
satisfying  the  object  of  the  grant.  But  bj'  so  doing,  it  was  as  much 
defeasible  as  a  mortgage.  A  sale  made  in  pursuance  of  the  trust 
would  be  good ;  but  the  grantor  must  be  considered  as  having  an 
equitable  right  to  supersede  all  execution  of  the  trust  by  satisfying  the 
object  of  it.  Where  an  estate  is  conveyed  to  trustees,  upon  trust 
to  sell  and  pay  debts,  &c.,  and  to  pay  the  surplus  of  the  monej-s  to 
arise  by  sale  to  the  grantor,  the  debt  of  the  judgment  creditor  can 
onlj',  it  should  seem,  affect  the  surplus  moneys  in  the  hands  of  the 
trustees,  and  is  not  a  lien  on  the  estate  itself.  Sugden's  Law  of 
Vendors,  305.  But  no  sale  here  had  taken  place  prior  to  the  lev}'  or 
sale  under  the  judgment ;  so  that  the  case  of  a  purchase?'  under  the 
trustee  does  not  intervene.  But  this  grant,  though  good  against  the 
grantor  or  judgment  creditor  to  this  extent,  cannot  farther  affect  cred- 
itors who  do  not  choose  to  accede  to  the  instrument.  As  to  them  it  is 
void  ;  for  in  the  words  of  the  Statute  13  Eliz.  c.  5,  it  may  be  to  the  let 
or  hindrance  of  the  due  course  and  execution  of  law  and  justice,  and 
as  against  such  persons  whose  actions,  suits,  debts,  accounts,  &c., 
might  be  in  any  wise  disturbed,  hindered,  or  delayed,  it  is  void,  frus- 
trate, and  of  no  effect."  Even  with  personal  notice  of  this  deed  there- 
fore, I  take  it  the  debt  before  due  and  owing,  and  contracted  on  the 
credit  of  this  fund,  as  must  be  presumed,  could  not  be  affected  by  this 
grant,  in  proceeding  to  recovery. 

In  this  view  of  the  case,  it  paight  not  be  necessary  for  me  to  con- 
sider the  effect  of  the  registry  of  this  conveyance  as  giving  notice  of 
it,  the  duljf  registering  being  questioned  on  the  ground  that  it  had  not 
been  proved  according  to  the  requisites  of  the  registering  Act.  Never- 
theless, having  an  opinion,  I  may  express  it,  which  is,  that  it  would 
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not  seem  to  have  been  so  proved  as  to  warrant  the  registering  in  the 
county  of  Northumberland  ;  and  taking  that  to  be  so,  I  have  no  hesi- 
tation in  saj'ing  that  it  could  not  be  notice.  This  if  notice,  is  con- 
structively so ;  and  the  law  cannot  construe  that  as  having  an  effect 
which  is  not  brought  within  its  requisites.  It  is  on  this  ground  that  it 
cannot  give  priority  ;  and  how  then  shall  it  operate  as  notice,  which  is 
the  principle  on  which  priority  is  given?  This  was  m^'  way  of  thinlting 
at  the  argument ;  since  which  I  find  in  the  books  a  confirmation  of  ray 
opinion.  For  though  it  is  thrown  out  by  the  Chancellor  Redesdale, 
that  if  registry  he  notice^  it  must  be  notice  whether  duly  registered  or 
not;  Schoales  and  Lefroy,  157;  yet  we  have  this  dictum  adverted  to 
in  Sugden's  Law  of  Vendors,  470,  with  the  author's  comment,  "  that 
this  is  assuming  what  has  never  been  decided ;  and  it  should  seem  that 
the  courts  might  hold,  without  any  violation  of  principle,  that  a  pur- 
chaser should  not  be  deemed  to  have  notice  of  an  equitable  encum- 
brance by  the  mere  registry  of  it,  unless  it  was  duly  registered.  Why 
should  equity  interfere  in  favor  of  an  encumbrancer,  when  he  has  not 
complied  with  the  salutary  requisitions  of  that  verj'  Act  upon  which  he 
Jaj's  his  foundation  for  relief? "  To  apply  this  to  the  deed  in  question, 
it  is  taking  it  to  be  but  an  equitable  conveyance ;  but  the  reasoning 
is  the  same  where  the  contest,  as  it  is  alleged  in  this  case  to  be,  is 
between  a  prior  and  subsequent  absolute  convej-ance.  Why  should 
the  law  interfere  in  favor  of  a  purchaser,  to  construe  notice  bj'  a 
registry  which  has  not  been  made  according  to  the  requisites  of  the 
registering  Act? 

But  we  come  now  to  the  main  strength  of  the  case  on  behalf  of  the 
defendant.  The  judgment  creditor  under  whom  the  plaintiff  claims, 
Abraham  Weitner,  did  bj-  his  deed  recognize  the  deed  of  Rees,  and 
also  another  deed  of  other  creditors  recognizing  the  deed  of  Rees ; 
and  therefore  it  cannot  be  in  his  mouth  to  say  that  he  is  letten,  hin- 
dered, or  delayed  in  his  execution ;  and  the  conveyance  in  question 
bars  any  right  derived  to  him  under  his  judgment,  thus  proceeded 
upon  contrary  to  his  agreement.  But  who  is  it  that  shall  set  up  this 
bar  against  him?  Thomas  Rees  the  debtor,  or  those  who  come  in 
under  him  by  virtue  of  these  trust  deeds,  so  given  or  acceded  to? 
Shall  the}'  be  permitted  to  set  this  up  against  a  purchaser  under 
Thomas  Rees  the  debtor?  Will  it  not  be  an  answer  from  a  purchaser 
to  say.  You  suffered  this  judgment  to  stand  on  the  record  without  an 
entry  of  satisfaction  or  sta}',  and  what  is  more,  this  deed  of  Weitner  is 
not  recorded  duly  or  unduly.  I  have  had  no  notice  of  it,  actual  or 
constructive.  I  have  been  led  to  lay  out  my  monqy  by  this  appearance 
of  an  existing  judgment,  and  proceeding  under  it ;  and  whether  by  the 
fraud  of  the  judgment  creditor,  or  the  want  of  information  on  the  part 
of  his  executors,  the  negligence  of  the  debtor  or  his  grantees,  it  ought 
not  to  work  me  an  injury.  It  is  contrary  to  the  policy  of  the  law  in 
supporting  sheriffs'  sales,  which  might  have  been  set  aside  on  motion, 
or  reversed  by  writ  of  error.    In  this  view  of  the  case,  a  purchaser  is 
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in  a  better  situation  than  a  judgment'  creditor  himself.  For  the  want; 
of  notice  will  protect  him,  while  the  privity  of  the  judgment  creditor  to 
the  transaction  takes  that  away. 

As  to  a  judgment  creditor  not  being  a  purchaser,  strictlj'  speaking 
he  is  not  so.  His  lien  approaches  him  to  the  character  of  a  mortgagee. 
One  cannot  call  a  judgment  creditor  a  purchaser ;  all  that  he  has  bj' 
the  judgment  is  a  lien  upon  the  land.  2  Peere  Wms.  491.  But  "the 
Statute  of  Elizabeth  expresslj'  extends  to  charges  upon  the  land  ;  for 
the  words  are  '  shall  or  do  bargain,  &c.  or  charge  the  same  lands,'  and 
charges  upon,  as  well  as  charges  out  of  the  land  seem  within  their  nat- 
ural import.  It  is  true  the  conusee  of  a  Statute  or  recognizance  has,  in 
strict  legal  language,  no  charge  upon  the  land  ;  he  has  neither  a  right 
in  nor  a  right  to  the  land  ;  and  if  he  release  his  right  in  or  to  the  land, 
he  may  nevertheless  extend  it  if  he  choose.  But  jet  in  common  in- 
tendment, Statutes  and  recognizances  are  charges  upon  the  land,  and 
they  have  been  so  called  in  courts  of  law ;  and  it  would  have  been  too 
much  to  circumscribe  the  operation  of  a  law  for  the  prevention  of 
frauds  by  insisting  on  such  technical  formalities.  In  Garth  v.  £!st- 
field,  it  was  said,  tliat  though  the  Statute  did  not  expresslj'  speak  of 
conusees,  it  should  be  expounded  to  extend  to  them,  for  the  Statute 
had  alwaj's  received  an  ecjuitable  C07istruction  to  relieve  purchasers." 
Roberts  on  Fraudulent  Convej-.,  392.  The  purchaser  at  sheriflf's  sale 
is  a  purchaser,  and  protected  under  want  of  notice  like  every  other. 
The  consequences  would  be  monstrous,  if  the  law  would  suffer  him 
to  be  disturbed  bj'  the  collusion  and  secret  trust, .  or  to  be  affected 
even  by  the  culpable  negligence  of  those  who  were  under  a  moral  and 
legal  obligation  to  do  something  which  would  save  others  from  laying 
out  their  monej^  without  consideration.  The  policy'  of  the  law  to  obviate 
fraud  is  against  it.  I  concur  in  the  argument  of  counsel  on  one  side 
in  this  case,  that  even  had  the  debt  been  paid  by  Rees  or  hj  his 
trustees  to  the  judgment  creditor,  or  had  an  agreement  in  writing 
been  made  but  not  filed,  or  a  release  not  put  upon  record,  this  would 
not  afi'ect  an  innocent  purchaser  under  the  outstanding  judgment. 
There  will  be  a  loss  in  this  case,  provided  the  estate  of  Rees  should 
prove  insolvent ;  and  it  comes  to  this,  whether  it  shall  fall  upon  cred- 
itors who  have  gone  out  of  the  ordinary  course,  b}-  an  arrangement 
with  the  debtor,  however  founded  in  humanity  to  him  and  a  spirit  of 
equal  justice  to  other  creditors,  yet  who  have  not  conducted  the  ar- 
rangement in  such  a  manner  as  to  save  purchasers  from  laying  out 
their  money  on  the  property  which  was  the  subject  of  the  arrangement. 
This  I  admit  is  taking  it  as  established,  that  the  conveyance  to  the 
trustees  in  the  first  instance  did  not  absolutel}'  divest  the  property  out 
of  the  debtor  ;  or,  that  the  not  d\x\y  recording  it  as  against  other  cred- 
itors avoided  it.  For  otherwise,  whatever  might  become  of  the  judg- 
ment of  Weitner,  the  land  conveyed  would  be  out  of  the  reach  of  the 
lien  of  it.  And  I  am  aware  that  the  considering  these  conveyances  in 
this  point  of  view,  is  in  the  way  of  almost  any  arrangement  that  a 
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debtor  possibly  can  make  for  a  pro  rata  paj-ment  of  Lis  debts,  where 
he  is  indebted  to  several,  short  of  a  consent  of  the  whole  of  his  cred- 
itors, and  contrary  to  the  policy  of  the  Statutes  of  bankruptcy  in  this 
particular,  and  of  Insolvent  Acts ;  but  I  think  it  better  that  the  ar- 
rangement should  be  left  to  the  positive  regulations  of  Statute,  or  to 
the  ordinary  course  of  law,  than  that  an  opening  should  be  given,  by 
an  arrangement  of  the  debtor's  own,  to  collusion  and  fraud.  If  a 
debtor  wishes  to  give  property  in  discharge  of  what  he  owes,  let  him 
transfer  it  absolutely,  individually  according  to  their  debts,  or  to  one 
for  the  use  of  the  whole,  as  the  law  does  in  the  cases  of  bankruptcy  or 
insolvency  ;  and  not  as  here,  for  the  use  of  such  as  shall  sign  and  agree 
to  certain  conditions,  or  to  cut  and  carve  for  himself  as  to  use  and 
occupation  and  perception  of  profits,  and  bringing  suits  in  his  own 
name  or  in  that  of  his  trustees.  This  is  inconsistent  with  a  fair  and 
bona  fide  parting  with  the  property,  and  in  the  nature  of  the  disposi- 
tion, and  most  generally  in  the  intention  of  it,  is  but  a  cover  for  fraud, 
and  a  reservation  of  interest  for  the  debtor  himself.  From  all  the 
experience  I  have  had,  it  takes  place  in  the  case  of  shuffling  debtors, 
who  have  contracted  debts  without  an  honest  intention  of  discharging 
them,  and  have  put  off  the  pa3'ment,  with  a  view  to  save  something  in 
the  confusion  of  appropriation.  If  a  man  must  fail,  let  him  call  his 
creditors,  and  leave  the  disposition  to  their  consent,  or,  where  they 
cannot  agree,  to  the  ordinary  disposition  of  the  law ;  it  is  in  vain  for 
him  to  attempt  to  continue  a  sort  of  ownership  ;  and  it  is  unreasonable, 
where  his  situation  raises  a  presumption  that  his  conduct  has  not  been 
at  least  prudent,  in  the  management  he  has  already  had  of  his  affairs. 
I  have  a  strong  leaning  against  everything  of  this  kind,  and  think  it 
best  that  it  be  left  to  the  law  to  settle  a  man's  affairs,  when  thej-  have 
becoipe  so  embarrassed  that  it  must  be  evident  he  has  not  been  provi- 
dent himself,  than  that  we  should  hear  of  his  taking  care  of  his  cred- 
itors by  deeds  of  trust,  not  having  the  fair  open  and  general  consent 
of  the  whole  of  the  creditors.  It  is  better  that  he  should  be  suffered  to 
prefer  individual  creditors,  than  that  the  least  countenance  should  be 
given  to  ways  and  means  of  defrauding  all. 

On  these  grounds,  I  am  of  opinion  for  the  plaintiff.^ 

Judgment  for  plaintiff. 


GRAVES   V.   GRAVES. 

Supreme  Judicial  Court  of  Massachusetts.     1856. 

[JteportedS  Gray,  391.] 

Writ  of  entry  to  recover  a  tract  of  land  in  Whately  and  Deerfleld. 
Plea,  nul  disseisin.  At  the  trial  in  this  court,  both  parties  claimed 
title  under  Franklin  Graves. 

1    Cf.  Garter  v.  Champion,  8  Conn.  549  (1831). 
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It  appeared  that  on  the  25th  of  January  1854  Franklin  Graves  con- 
veyed the  premises  to  Josiah  Allis  by  a  warranty  deed,  and  AUis  at  the 
same  time  executed  to  Franklin  Graves  a  bond  of  defeasance  for  the 
reconveyance  of  the  land  upon  payment  of  the  sum  of  $1,600  in  three 
years  and  interest  annually,  and  for  the  possession  of  the  land  during  the 
three  years  by  the  obligee,  he  paying  the  interest,  taxes,  and  insurance. 

The  tenant  gave  in  evidence  an  assignment,  under  seal,  from 
Franklin  Graves  to  the  tenant,  indorsed  on  said  bond,  and  dated 
March  18th  1854,  assigning  "  unto  the  said  Erastus  L.  Graves,  his 
executors,  administrators,  and  assigns,  the  within  written  bond  or 
obligation,  and  the  sum  of  sixteen  hundred  dollars  mentioned  in  the 
condition  thereof,  together  with  all  interest  due  and  to  grow  due  for  the 
same,  and  all  my  right,  title,  interest,  claim,  and  demand  whatsoever 
in  and  to  the  same,  and  all  the  right,  title,  and  interest  which  the  said 
bond  gives  me  in  said  sum  of  monej-,  or  the  land  to  which  it  relates." 
This  assignment  was  not  acknowledged  before  any  magistrate,  but  was 
recorded  in  the  registry  of  deeds. 

The  demandant  claimed  title  under  a  subsequent  attachment  and  levj' 
of  execution  upon  the  land  as  the  property  of  Franklin  Graves ;  and 
contended  that  the  assignment  was  ineffectual  to  convej'  any  title  in  the 
land  to  the  tenant,  for  the  following  reasons  : 

1st.  Because  it  was  uncertain  in  its  terms,  and  therefore  void  ;  inas- 
much as  it  was,  in  terms,  not  a  mere  transfer  of  the  bond,  but  also  a 
transfer  of  the  sum  of  $1,600  mentioned  therein,  which  was  not  a  sum 
due  to  the  obligee,  but  the  mortgage  debt  which  he  was  to  pay  to  the 
obligor. 

2d.  Because,  so  far  as  its  purpose  could  be  ascertained,  it  was  a  mere 
assignment  of  the  bond,  as  a  contract  or  chose  in  action,  and  not  of  any 
interest  in  the  land  ;  the  assignment  not  running  to  the  assignee's  heirs, 
and  not  being  acknowledged,  nor  treated  by  the  parties  as  a  deed  ;  and 
not  purporting  to  conve\'  the  title  which  the  assignor  originally  had, 
but  only  "  all  the  right,  title,  and  interest  which  the  said  bond  gives  me 
in  the  land  to  which  it  relates,"  which  was  no  interest  whatever ;  that, 
if  the  bond  had  been  originall}'  made  to  a  third  person,  it  would  have 
given  him  no  interest  in  the  land,  and  an  assignment  of  it  to  him  had 
no  greater  effect. 

3d.  Because,  as  a  deed,  it  was  ineffectual,  for  want  of  acknowledg- 
ment, and  of  any  legal  record. 

Dewey,  J.,  being  of  opinion  that,  for  some  or  all  of  these  reasons,  the 
assignment  was  insufficient  to  defeat  the  demandant's  title  under  his 
attachment  and  levj'  of  execution,  took  the  case  -from  the  jury,  and 
reserved  the  question  for  the  full  court,  with  an  agreement  that  if 
the  ruling  was  right,  the  tenant  should  be  defaulted ;  if  not,  the  case 
should  stand  for  trial. 

J.  Wells,  for  the  demandment,  cited  Porter  v.  Millet,  9  Mass.  101 ; 
Rice  V.  Bice,  4  Pick.  349  ;  Trvll  v.  Skinner,  17  Pick.  213  ;  Levering 
V.  Fogg,  18  Pick.  540. 
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W.  Griswold,  for  the  tenant. 

Shaw,  C.  J.  It  is  verj-  clear  that  the  warranty  deed  from  Franklin 
Graves  to  Allis,  and  the  simultaneous  bond  to  reconvej'  upon  payment 
of  a  sum  of  money,  constituted  a  mortgage  to  Allis,  and  left  an  equitj' 
of  redemption  in  Franklin  Graves. 

The  court  are  of  opinion  that  the  effect  of  the  assignment  of  the  in- 
strument of  defeasance  hy  Franklin  Graves  to  Erastus  L.  Graves,  with 
all  his  right,  title,  and  interest  in  the  land  therein  described,  consti- 
tuted a  convej'ance  of  the  equitj-  of  redemption. 

But  the  instrument  of  defeasance,  not  being  acknowledged,  was  im- 
providently  admitted  to  registration,  and  the  record  does  not  operate 
as  constructive  notice  of  the  execution  of  the  assignment  of  the  equity 
of  redemption,  as  against  an  attaching  creditor  of  the  equity ;  and 
therefore  the  title  of  the  attaching  creditor,  though  subsequent  in  time, 
takes  precedence  of  the  assignment. 

We  think  however  that,  under  the  circumstances,  it  is  proper  that  the 
case  should  go  to  a  new  trial,  to  enable  the  defendant  to  prove,  if  he  can, 
actual  notice  to  the  plaintiff  of  the  prior  assignment  of  the  equity,  when 
he  made  his  attachment.' 

iVew  trial  ordered. 


SECTION  IV. 

ERRORS    IN   REGISTRATION. 

FROST   V.   BEEKMAN. 

New  York  Court  op  Chancery.     1814. 

[Reported  1  Johns.  Ch.  288.] 

The  Chancellor  [Kent^].  .  .  .  Another  and  a  more  interest- 
ing question,  is  respecting  the  extent  and  effect  of  the  registrj-  of  the 
defendant's  mortgage,  as  notice  to  purchasers.  It  was  a  mortgage  for 
3,000  dollars,  and,  by  mistake,  the  registry  was  only  for  300  dollars. 
This  mistake  is  the  whole  cause  of  the  controversy. 

The  Mortgage  Act  of  the  sess.  24  ch.  156,  declared,  among  other 
things,  that  the  registry  of  a  mortgage  should  contain,  not,  indeed,  the 
mortgage  at  large,  but  the  essential  parts  of  the  mortgage,  and  among 
other  specified  parts,  "the  mortgage  money,  and  the  time,  or  times, 
when  payable."  To  this  register  all  persons  whomsoever,  at  proper 
seasons,  are  at  liberty  to  have  recourse ;  and  the  Act  declared  that 
mortgages  were  to  have  preference,  as  to  each  other,  according  to  the 
times  of  registrj',  and  that  "  no  mortgage  should  defeat  or  prejudice 

1  See  Blood  v.  Blood,  23  Pick.  80,  84  (1839). 

2  Part  only  of  the  opinion  is  here  given. 
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the  title  of  any  bona  fide  purchaser,  unless  the  same  should  have  been 
duly  registered,  as  aforesaid."  This  registry  is  notice  of  the  mortgage 
to  all  subsequent  purchasers  and  mortgagees ;  and  so  the  Act  was  con- 
strued, and  the  law  declared,  by  the  Court  of  Errors,  in  the  case  of 
Johnson  v.  Stagg,  2  Johns.  Eep.  510.  The  English  authorities  on 
this  point  do  not,  therefore,  govern  the  case.  The  language  of  those 
authorities,  undoubtedly,  is,  that  the  registry  is  not  notice,  though  that 
doctrine  is  much  questioned,  and  the  point  seems  still  to  be  floating 
and  unsettled.  Bedford  v.  Backhouse,  3  Eq.  Cas.  Abr.  615,  pi.  12  ; 
Wrightson  v.  Hudson,  lb.  609,  pi.  7 ;  Morecock  v.  DicMns,  Amb. 
678 ;  Zatouche  v.  Dunsany,  1  Schoale  &  Lefroy,  157 ;  Sugden  (3d 
Lond.  ed.),  524-527;  Com.  Dig.  tit.  32,  Deed,  ch.  21,  s.  11.  The 
onlj'  question  with  us  is,  when,  and  to  what  extent,  is  the  registry 
notice?  Is  it  notice  of  a  mortgage  unduly  registered?  or  is  it  notice 
beyond  the  eontents  of  the  registry  ? 

The  true  construction  of  the  Act  appears  to  be,  that  .the  registry  is 
notice  of  the  contents  of  it,  and  no  more,  and  that  the  purchaser  is  not 
to  be  charged  with  notice  of  the  contents  of  the  mortgage,  any  further 
than  they  may  be  contained  in  the  registrj'.  The  purchaser  is  not 
bound  to  attend  to  the  correctness  of  the  registry.  It  is  the  business 
of  the  mortgagee,  and  if  a  mistake  occurs  to  his  prejudice,  the  conse- 
quences of  it  lie  between  him  and  the  clerk,  and  not  between  him  and 
the  bona  fide  purchaser.  The  Act,  in  providing  that  all  persons 
might  liave  recourse  to  the  registry,  intended  that  as  the  correct  and 
sufficient  source  of  information  ;  and  it  would  be  a  doctrine  productive 
of  immense  mischief  to  oblige  the  purchaser  to  look,  at  his  peril,  to  the 
contents  of  everj-  mortgage,  and  to  be  bound  by  them,  when  different 
from  the  contents  as  declared  in  the  registrj^  The  registr3'  might 
prove  only  a  snare  to  the  purchaser,  and  no  person  could  be  safe  in  his 
purchase,  without  hunting  out  and  inspecting  the  original  mortgage,  a 
task  of  great  toil  and  difficulty.  I  am  satisfied  that  this  was  not  the 
intention,  as  it  certainly  is  not  the  sound  policj^,  of  the  Statute  ;  nor  is 
it  repugnant  to  the  doctrine  contained  in  the  books,  that  notice  to  a 
purchaser,  of  the  existence  of  a  lease,  is  notice  of  its  contents.  Tay- 
lor V.  Stibbert,  2  Ves.  jun.  437 ;  Hiern  v.  Mill,  13  Ves.  jun.  118-120  ; 
Hall  \.  Smith,  14  Ves.  jun.  426.  In  that  case,  the  part}-  is  put  upon 
inquir}',  and  he  must  make  it,  or  abide  the  consequences.  The  deci- 
sion, in  Jackson  v.  Neely,  10  Johns.  Rep.  374,  was  made  upon  the 
same  principle  ;  and  it  was  held  that  the  recital  in  a  deed  of  a  letter  of 
attoine}-,  by  which  it  was  made,  was  notice  to  the  purchaser  of  the 
existence  of  such  a  power.  But  here  the  Statute  did  not  mean  to  put 
the  part}'  upon  further  inquiry.  The  registry  was  intended  to  contain, 
within  itself,  all  the  knowledge  of  the  mortgage  requisite  for  the 
purchaser's  safety. 

The  question  does  not  necessarily  arise,  in  this  case,  how  far  the 
unauthorized  registry  of  a  mortgage,  as  one  made,  for  instance,  without 
any  previous  legal  proof,  or  acknowledgment,  would  charge  a  pur- 
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chaser  with  notice  of  the  mortgage.  The  better  opinion,  in  the  books, 
seems  to  be,  that  it  would  not  be  notice,  and  that  equity  will  not  inter- 
fere in  favor  of  ai^  encumbrancer,  when  he  has  not  seen  that  his  mort- 
gage was  duly  registered.  Sugden's  Law  of  Vend.  627 ;  1  Sclioale  & 
Lefroy,  157 ;  Heister  v.  Fortnei\  2  Binney,  40.  But  here  everything 
was  done  that  could  have  been  previously  required  of  the  mortgagee. 
The  mortgage  was  duly  presented  for  registry,  and  he  was  not  bound 
to  inspect  and  correct  the  record.  This  was  the  exclusive  business 
and  duty  of  the  clerk,  and  there  is  no  reason  why  the  registry  should 
not  operate  as  notice,  to  the  amount  of  the  sum  mentioned  therein  ; 
and,  indeed,  so  far  the  obligation  of  the  registry  is  admitted  by  the 
bill. 

I  conclude,  therefore,  that  the  registry  was  notice  to  purchasers, 
to  the  amount,  and  only  to  the  amount,  of  the  sum  specified  in  the 
registry.^ 

Gold,  for  the  plaintiffs. 

Emott,  contra. 


CURTIS    V.   LYMAN. 

Supreme  Coukt  of  Vermont.      1852. 
[Reported  24  Vt.  338.] 

The  facts  sufHciently  appear  in  the  opinion  of  the  court,  which  was 
delivered  by 

Hall,  J.  This  is  an  appeal  from  chancery.  The  bill  is  for  the  fore- 
closure of  a  mortgage  iu  common  form.  The  complainants  are  the 
mortgagees ;  one  of  the  defendants,  Edgerton,  being  the  mortgagor, 
and  another  defendant,  Lyman,  being  a  purchaser  under  Edgerton. 

The  facts  found  and  about  which  there  is  little  or  no  controversy,  are 
these :  — 

Edgerton  being  indebted  to  the  plaintiffs  by  note  in  the  sura  of 
$2000,  mortgaged  to  them  certain  lands,  which  mortgage  was  tran- 
scribed upon  the  book  of  records  of  the  town  on  the  11th  of  June, 
1835,  and  duly  certified  as  recorded  ;  but  no  reference  to  the  record 
was  entered  upon  the  alphabet.     Subsequently,  the  defendant  Lyman, 

1  See  s.  c.  on  appeal,  18  Johns.  544  (1820). 

"This  question  could  never  arise  between  a  mortgagee  and  a  subsequent  judgment- 
creditor,  for  the  plain  reason,  that  such  a  creditor  is  not  a  purchaser,  nor  entitled  to 
the  privileges  of  that  position. 

"  So  far  as  the  Statute  goes,  in  giving  him  a  preference  over  mortgages  rot  per- 
fected by  a  delivery  to  the  recorder,  his  rights  are  absolute,  but  for  everything  else,  he 
is  remitted  to  general  principles  ;  and  upon  general  principles,  it  is  very  clear  that  he 
acquires  a  lien  only  upon  the  interests  of  his  debtor,  and  is  bound  to  yield  to  every 
claim  that  could  be  successfully  asserted  against  him."  Tousley  v.  TousUy,  5  Ohio, 
St.  78,  87  (1855). 
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Tifithout  actual  notice  of  the  mortgage,  and  before  the  record  of  it  was 
aiphabetted,  for  the  consideration  of  $5000,  purchased  the  same  land 
of  the  mortgagor,  his  deed  being  recorded  Feb.  7,  1839.  Both  the 
mortgage  and  deed  were  received  for  record  and  certified  as  recorded 
by  Edgerton,  the  mortgagor,  who  from  March,  1835,  to  March,  1841, 
was  the  town  clerk  ,  and  the  reference  to  the  mortgage  was  first  entered 
on  the  index  by  the  subsequent  town  clerk  in  August  or  September, 
1844.  There  is  no  evidence  that  the  mortgagees  had  any  knowledge 
of  the  neglect  of  the  town  clerk  to  enter  their  mortgage  on  the  alpha- 
bet, and  they  must  be  taken  to  be  ignorant  of  it.  No  other  objection 
is  made  to  the  record,  but  the  want  of  an  index  to  it,  and  it  is  to  be 
treated  as  having  been  in  all  other  respects  regular  and  sufficient. 

The  question  is,  whether  the  neglect  of  the  clerk  to  index  the  mort- 
gage, shall  render  the  record  of  it  invalid,  so  as  to  postpone  the  title 
of  the  mortgagees  to  that  of  the  subsequent  purchase. 

The  determination  of  this  question  must  depend  upon  the  construc- 
tion of  the  Statutes  of  1797  in  relation  to  the  recording  of  conveyances, 
which  Statutes  were  in  Ibrce  when  both  deeds  were  lodged  in  the  town 
clerk's  office. 

The  5th  section  of  the  Act  for  Regulating  Conveyances  of  Real 
Estate,  specifies  the  several  requisites  of  such  conveyances.  It  de- 
clares "  that  all  deeds  or  other  conveyances  of  any  lands,  tenements 
or  hereditaments,  lying  in  this  State,  signed  and  sealed  by  the  partj' 
granting  the  same,  having  good  and  lawful  authority  thereunto  and 
signed  by  two  or  more  witnesses,  and  acknowledged  by  such  grantor  or 
grantors  before  a  justice  of  the  peace,  and  recorded,  at  length,  in  the 
clerk's  office  of  the  town,  in  which  such  lands,  tenements  or  heredita- 
ments lie,  SHALL  BE  VALID  TO  PASS  THE  SAME,  wlthout  any  other  act 
or  ceremony  in  law  whatever." 

If  the  language  of  this  Statute  were  to  be  taken  in  its  ordinary  sense 
and  serve  to  control  our  decision,  there  would  seem  to  be  but  little 
doubt  of  its  eflfect.  There  would  in  regard  to  the  mortgage  appear  to 
have  been  a  full  and  literal  compliance  with  the  words  of  the  Statute. 
The  mortgage  had  been  transcribed  at  length  in  the  town  clerk's  office, 
and  b}-  the  proper  officer.,  and  duly  certified  as  recorded ;  and  that  is 
what  is  commonly  understood  as  constituting  a  record  of  it. 

It  is,  however,  said,  that  although  the  ordinary  signification  of  the 
word  "  recorded  "  may  be  satisfied  by  what  was  done  in  this  case,  yet, 
that' the  Act  regulating  town  meetings  and  the  choice  and  duty  of  town 
officers,  is  to  be  construed  as  providing  an  additional  requisite  to  the 
record  of  conveyance  —  in  other  words,  as  in  effect  declaring  that  a 
deed  shall  not  be  considered  as  recorded,  until  an  index  to  it  is  entered 
upon  the  alphabet. 

No  such  language  is,  however,  found  in  that  Act,  nor  do  we  think 
any  intention  to  engraft  such  additional  requisite  upon  a  deed  can 
be  fairly  implied  from  the  language  used.  The  object  of  the  Act  is  to 
point  out  the  duty  of  the  clerk,  not  only  in  the  making  of  a  proper 
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record  of  conveyances,  but  also  in  furnishing  facilities  for  their  dis- 
covery, examination  and  use  by  all  persons  interested  in  them.  And 
to  secure  the  due  performance  of  these  duties  the  clerk  is  made  liable 
to  the  party  injured  for  the  neglect  of  them,  and  to  the  security  of  the 
party  injured  is  superadded,  by  a  subsequent  Statute,  the  responsi- 
bility of  the  town.  The  index  or  alphabet,  which  it  is  the  duty  of  the 
clerk  to  have  annexed  to  his  book,  seems  to  be  one  of  the  facilities  to 
be  used  in  making  search  for  the  record,  not  a  part  of  the  record  itself. 
It  is  his  duty  to  have  an  index,  and  to  enter  upon  it  a  proper  reference 
to  ever}^  record  of  a  convejanee,  and  for  any  neglect  to  do  so,  he  and 
the  town  are  liable  for  the  damages  any  person  may  suffer  by  it.  But 
it  is  not  certain  that  anj'  one  will  be  injured  by  the  neglect,  and  there- 
fore the  record  itself  should  not  be  void.  The  clerk  may  know  the 
place  of  the  record  and  may  point  it  out  to  all  who  may  wish  to  ex- 
amine it.  A  purchaser  may  take  his  deed,  relying  alone  upon  the  repre- 
sentations or  covenants  of  his  grantor,  without  desiring  to  examine  the 
records.  An  index,  or  the  want  of  it,  would  seem  to  be  of  no  import- 
ance to  him.  So  if  without  making  any  search  or  causing  an3'  to  be 
made,  a  purchaser  should  rely  solely  on  the  representations  of  the 
clerk,  that  the  title  was  clear,  and  those  repi-esentations  should  be 
knowingly  false,  it  is  perhaps  questionable  whether  he  could  be  said  to 
be  injured  by  the  want  of  an  index.  That  would  only  seem  to  become 
important  when  an  actual  search  of  the  records  was  desired  to  be  made. 
The  legitimate  ground  of  complaint  in  such  case  would  probably  be  the 
fraudulent  representations  of  the  clerk. 

There  are  man}'  practical  diflSculties  in  the  way  of  making  an  index 
to  the  record  an  essential  requisite  to  the  validit}'  of  the  title.  The 
Statute  provides  for  an  "  index  or  alphabet."  Are  the  two  words  used 
S3'nonymously  ?  Or  have  they  here,  as  they  often  have,  different  mean- 
ings? Is  it  indispensable  that  the  index  should  be  in  alphabetical 
order  ?  If  so,  shall  the  name  of  the  grantor  or  the  grantee  be  alpha- 
betted?  Or  shall  there  be  two  indexes,  one  of  each?  Must  the 
Christian  name  be  written  at  length,  or  will  the  initials  be  sufficient? 
It  is  obvious,  that  if  an  index  is  held  to  be  an  essential  part  of  the 
record,  the  way  will  at  once  be  opened  for  a  serious  and  embarrassing 
course  of  litigation  in  settling  by  judicial  construction,  what  shall  con- 
stitute a  suflScient  index,  and  what  departures  from  a  prescribed  form 
shall  render  the  record  invalid.  And  all  this,  perhaps,  when  there  has 
been  no  real  injury  to  any  one  in  consequence  of  a  defective  index. 

But  if  from  the  want  of  an  index,  or  a  proper  entry  upon  it,  the 
record  is  to  be  inoperative,  shall  it  be  held  absolutely  void  ?  If  the 
reference  to  it  upon  the  index  be  not  made  the  instant  the  record  is 
completed,  is  the  record  a  mere  nullity  ?  Or  may  the  record  be  re- 
stored and  made  operative  by  a  subsequent  entry  upon  the  index  ?  If 
so,  when  does  the  record  take  effect?  If  from  the  entry  on  the  index, 
how  is  the  true  time  to  be  shown  ?  Shall  the  clerk  certify  upon  the 
record  the  time  of  the  entry  ?     That  has  never  been  done.     The  true 
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time  the  record  takes  effect  must  then  in  all  cases  be  left  open  to  be 
proved  by  parol !  In  this  case  it  appears  by  the  evidence  of  the  town 
clerk,  that  the  plaintiff's  mortgage  was  first  alphabetted  some  time  in 
August  or  Septemljer,  1844. 

This  evidence  is  quite  too  loose  and  uncertain,  from  which  to  deter- 
mine when  a  recojjd  is  to  become  operative,  as  all  parol  evidence  neces- 
sarily must  be.  It  is  obvious,  that  if  an  entry  of  a  deed  upon  the 
index  is  held  to  be  essential  to  the  validity  of  the  record,  that  it  must 
necessarily  lead  to  inextricable  confusion  and  uncertainty  in  regard  to 
the  priority  of  conveyances.  Indeed,  the  difficulties  in  the  way  of  a 
decision  to  that  effect,  appear  to  us  to  be  insurmountable.  On  the  other 
hand,  we  do  not  perceive  but  that  the  object  of  the  Statute's  providing 
for  the  recording  of  deeds  will  be  fully  answered  by  leaving  anybody, 
actually  sustaining  an  injury  from  the  want  of  an  index,  or  by  a 
defective  one,  to  his  Statute  remedy  against  the  clerk  and  the  towns. 

The  case  of  Sawyer  v.  Adams,  8  Vt.  R.  172,  has  been  relied  upon 
by  the  defendants'  counsel,  as  having  an  important  bearing  upon  the 
question  in  this.  But  our  decision  does  not  conflict  with  the  law  of 
that  case.  The  facts  in  that  case  were  peculiar.  From  them,  the  court 
found  that  there  had  been  in  effect  no  record  of  the  deed  upon  the  book 
of  records.  Chief  Justice  Williams,  in  delivering  the  opinion  of  the 
majority  of  the  court,  puts  the  case  upon  that  ground.  He  saj-s  "  that 
recording  means  the  copying  the  instrument  to  be  recorded  into  the 
public  records  of  the  town,  in  a  book  kept  for  that  purpose,  by  or 
under  the  superintendence  of  the  officer  appointed  therefor."  This, 
the  court  held,  had  not  in  that  case  been  done.  But  it  had  clearly  been 
done  in  this  ease.  The  deed  was  copied  by  the  town  clerk  into  the 
proper  book,  in  the  proper  place,  and  duly  certified  as  recorded,  which 
would  doubtless  have  been  held  by  the  court  at  that  time,  to  have  been 
sufficient. 

We  are  all  agreed  that  the  proper  office  of  the  index  is,  what  its 
name  imports,  to  point  to  the  record,  but  that  it  constitutes  no  part  of 
the  record  ;  and  we  must  consequently  hold,  that  the  plaintiff's  mort- 
gage became  an  encumbrance  upon  the  land  from  the  time  it  was  tran- 
scribed upon  the  record,  and  that  the  defendant  Lyman  took  his  title 
subject  to  it. 

The  result  is,  that  the  decree  of  the  Court  of  Chancery  is  to  be 
affirmed,  with  directions  to  that  court  to  fix  upon  a  time  for  redemption 
and  to  carry  this  decree  into  effect. 
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MIMS  V.   MIMS. 

Supreme  Court  of  Alabama.     1859. 

[lieported  35  Ala.  23.] 

Appeai.  from  the  Chancery  Court  at  Claiborne. 

Heard  before  the  JTon.  Wade  Keyes. 

The  bill  in  this  case  was  filed  by  Cullen  Mims,  against  Stanford 
Mims  and  the  heirs-at-law  of  John  J.  Sessions,  deceased  ;  and  sought 
to  foreclose  a  mortgage  on  a  tract  of  land.  The  mortgage  was  exe- 
cuted by  said  Sessions,  on  the  14th  February,  1855  ;  and  acknowledged 
an  indebtedness  on  his  part  to  Cullen  Mims,  "  in  the  sum  of  one  hun- 
dred and  twentj--two  40-100  dollars,  to  be  paid  on  or  before  the  first 
da3'  of  Maj'  next,  and  the  further  sum  of  five  hundred  dollars,  to  be 
paid  on  or  before  the  first  day  of  January  next ;"  which  sums  it  pur- 
ported to  secure.  This  mortgage  was  duly  acknowledged  before  a 
justice  of  the  peace,  and  was  filed  in  the  ofHce  of  the  probate  judge, 
for  registration,  on  the  5th  March,  1855;  but  the  transcribing  oflScer, 
in  recording  it,  omitted  the  words  which  are  italicized,  so  that  it  ap- 
peared from  the  record  to  be  a  security  only  for  the  sum  of  $122.40. 
On  the  2d  day  of  March,  1857,  the  land  was  sold  by  the  sheriff  of  the 
county,  under  an  execution  against  Sessions,  which  was  issued  on  a 
judgment  rendered  in  the  fall  of  1856,  and  was  purchased  at  the  sale 
by  Stanford  Mims,  who,  in  his  answer  to  the  bill,  alleged  that  he  had 
no  notice  whatever  of  the  mortgage,  save  that  which  he  had  derived 
from  an  inspection  of  the  records,  and  that  he  bought  the  land  because 
he  considered  it  worth  more  than  the  sum  which  the  mortgage,  as  re- 
corded, purported  to  secure ;  and  he  insisted  that  he  was  entitled  to 
protection,  except  as  to  that  portion  of  the  mortgage  debt.  A  formal 
answer  was  put  in  by  a  guardian  ad  litem  for  all  the  infant  heirs,  and 
a  decree  ^ro  confesso,  after  irregular  publication,  was  entered  against 
one  of  the  adult  heirs,  who  was  a  non-resident.  On  final  hearing,  on 
pleadings  and  proof,  the  Chancellor  rendered  a  decree  for  the  com- 
plainant, and  ordered  a  sale  of  the  mortgaged  lands  ;  and  his  decree  is 
now  assigned  as  error,  together  with  the  irregular  decree /)?■(?  confesso. 

S.  J.  Gumming,  for  appellant. 

a.  C.  Torrey,  contra. 

A.  J.  Walker,  C.  J.  By  the  sale  under  execution,  the  entire  in- 
terest of  Sessions,  the  mortgagor,  passed  from  him,  as  fully  as  it  could 
have  done  by  a  sale  made  by  himself.  Code,  §  2455.  After  the  entire 
interest  of  the  mortgagor  had  thus  been  transferred  to  the  purchaser 
at  the  sale  under  execution,  the  mortgagor  was  not  an  indispensable 
or  necessary  party  defendant  to  the  mortgagee's  bill  to  foreclose  the 
mortgage ;  and  so,  after  his  death,  his  heirs  would  not  have  been 
necessary  parties  defendant.  Batre  v.  Auze,  5  Ala.  173 ;  Story's  Eq. 
Pl.  §  197. 
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2.  Stanford  Mims,  the  purchaser  at  the  sale  under  execution,  could 
not  have  obtained  a  dismissal  of  the  complainant's  bill  in  the  court 
below,  upon  the  ground  that  the  heirs  of  Sessions  were  not  made 
parties,  if  the  bill  had  omitted  to  make  them  parties.  He  could  not 
object  that  persons  were  not  made  parties,  unless  those  persons  were 
necessary'  parties.  For  a  like  reason,  he  cannot  complain  on  erroi'  that 
a  non-resident,  one  of  the  heirs  of  Sessions,  who  was  not  a  necessary 
party,  was  not  brought  before  the  court  by  a  regular  publication,  filling 
the  requisitions  of  the  Statute.  He  himself  was  the  only  necessary  de- 
fendant, and  it  is  not  conceivable  that  his  rights  have  been  in  any  wise 
prejudiced  by  the  failure  to  perfect  service  by  publication  in  a  legal 
manner  as  to  an  unnecessary  party. 

3.  Upon  the  merits  of  the  case,  the  decree  of  the  Chancellor  was 
right  Section  1270  of  the  Code  makes  a  conveyance  "  operative  as 
a  record  "  from  the  day  of  the  delivery  to  the  judge  of  probate.  The 
object  and  effect  of  this  section  are  clearly  to  place  the  conveyance,  as 
soon  as  the  grantee  has  discharged  his  entire  part  in  procuring  the 
record,  bj-  having  it  properly  proved,  or  acknowledged  and  delivered 
to  the  officer,  in  the  same  attitude  as  if  it  were  spread  upon  the  record 
book.  This  Statute  relieves  a  party,  who  has  done  all  that  is  devolved 
upon  him  by  the  law,  from  the  consequence  of  the  failure  of  the  pro- 
bate judge  to  discharge  his  dutj',  or  of  the'  imperfect  manner  in  which 
he  discharges  it.  The  conveyance  being  operative  as  a  record  from  its 
delivery  to  the  judge,  no  subsequent  mistake  of  his  could  deprive  it 
of  the  operation  thus  given  it  bj'  law.  It  follows  that,  under  the 
Statute  above  referred  to,  the  mortgage  is  not  impaired  in  its  efficiency 
against  purchasers  or  creditors,  by  the  fact  that  there  was  a  mistake  in 
copying  it  upon  the  record,  whereby  it  was  made  to  seem  to  be  a  se- 
curity for  a  smaller  amount  than  that  actually  provided  for  in  the 
mortgage.  This  view  of  our  Statutes  renders  it  unnecessary  for  us  to 
examine  the  decisions  in  McGregor  and  Darling  v.  Hall,  3  St.  &  P. 
397 ;  Frost  v.  Beekman,  1  John.  Ch.  288 ;  Beehman  v.  Frost,  18 
Johns.  544. 

The  decree  of  the  Chancellor  is  affirmed. 


MILLER  V.   BRADFORD. 

Supreme  Court  of  Iowa.     1861. 

{Reported  12  Iowa,  li.] 

Action  to  recover  lot  number  one,  in  block  number  five,  in  the  city 
of  Keokuk.  Both  parties  claim  under  James  Muir,  to  whom  the  lot 
was  decreed  in  the  partition  of  the  Half  Breed  Reservation,  prior  to 
the  respective  conveyances  under  which  the  parties  claim.  The  plain- 
tiff claims  the  whole  lot  by  virtue  of  a  deed  from  Muir,  dated  August 


SECT.  IV.]  MILLER  V.   BRADFORD.  411 

22d,  1842,  duly  acknowledged  and  recorded.  The  defendants  claimed 
under  a  deed  from  Muir,  dated  March  22d,  1842,  filed  for  record 
April  14th,  and  recorded  April  21st,  1842. 

On  the  trial,  after  the  plaintiff  rested,  the  defendant  introduceal  in 
evidence  the  last  mentioned  deed,  with  the  certificates  of  acknowledg- 
ment and  of  the  filing  and  recording  of  the  same  ;  and  then  offered  to 
prove  possession  under  the  same,  at  the  date  of  the  convej'ance  to 
plaintiff.  On  plaintiff's  objection,  the  evidence  of  possession  was 
excluded, 

The  deed  under  which  defendants  claimed  conveyed  from  Muir  to 
the  grantee  therein  named  "the  one-half  of  his  individual  right,  title, 
interest  and  claim,"  to  the  property  in  controversy.  In  the  record 
cop}-,  by  mistake  of  the  recorder,  the  word  undivided  occurs  in  two 
places  in  the  deed,  instead  of  the  word,  "  individual."  To  show 
these  discrepancies  between  the  driginal  and  record  copj',  the  plaintiff 
offered  m  evidence  the  record,  which  was  received  against  the  objec- 
tions of  defendants. 

On  the  plaintiff's  motion,  the  court  instructed  the  jury,  "  that  at  the 
time  of  the  purchase  by  said  George  Hunt  [the  grantee  through  whom 
plaintiff  claims]  of  the  lot  in  controversy,  from  James  Muir,  from 
whom  both  parties  in  this  case  claim  to  derive  title,  there  was  no  such 
record  of  the  deed  under  which  defendant  claims,  as  to  give  construc- 
tive notice  thereof  to  Hunt."  The  defendants  asked  the  court  to 
instruct  the  jury,  that  when  the  deed  under  which  they  claimed  "  was 
left  for  record  with  the  recorder  of  deeds,  and  filed  for  record  by  him, 
it  imputed  notice  to  subsequent  purchasers,  and  the  erroneous  or  de- 
fective recording  by  the  recorder  of  said  deed,  could  not  change  the 
character  and  effect  of  such  notice,"  —  wliich  was  refused. 

Judgment  for  the  plaintiff,  and  defendants  appealed. 

George  G.  Dixon,  for  the  appellants.     Samuel  F.  Miller,  pro  se. 

Wright,  J.  I.  For  the  purpose  of  bringing  home  to  defendant,  or 
those  under  whom  he  claims,  notice  of  an  outstanding  title,  plaintiffs 
proposed  to  prove  possession  of  the  premises  in  controversy,  and  im- 
provements made  thereon  by  them,  or  those  from  whom  they  claim, 
at  the  time  of  the  inception  of  defendant's  title.  The  rejection  of 
this  testimony  was  correct  under  the  rule  established  in  Hopping  v. 
Burnam,  2  G.  Greene,  39,  and  Wilhelm  v.  Mertz,  4  lb.  64.  When 
the  deed  was  not  recorded,  the  Statute  tlien  in  force  required  actual 
notice.  This  Statute  has  been  long  since  repealed.  It  on  two  sev- 
eral occasions,  received  a  construction  as  above,  which  we  are  not  dis- 
posed to  change,  whatever  might  be  our  view,  if  now  presented  for  the 
first  time. 

II.  This  was  an  action  of  right.  The  deed  under  which  defendants 
claim,  was  made,  filed  for  record,  and  recorded  prior  to  that  under 
which  plaintiff  claims.  Plaintiff  had  no  actual  notice  of  the  prior 
deed,  and  claims  that  he  had  no  constructive  notice.  The  deed  under 
which  defendants  claim,  was  improperly  recorded,  that  is  to  say,  the 
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recorder  made  a  material  mistake  in  transcribing  it.  The  question  is, 
■whether  tlxe  defendants  or  plaintiff  shall  suffer  the  consequences  of  this 
mistake.  The  court  below  held,  that  the  record  of  tlie  deed  under 
which  defendants  hold  was  not  constructive  notice  to  plaintiff,  and  that 
plaintiff's  title  must  therefore  prevail. 

Upon  authority  the  question  is  not  free  from  difficulty.  The  leading 
case  in  this  country  is  J^rost  v.  BeekmoM.  1  John.  Ch.  288,  which 
clearly  sustains  the  position  of  appellee.  And  while  counsel  for  ap- 
pellants (following  probably  the  remarks  of  the  court  in  Jf'  Gregor  v. 
Barling,  3  Stew.  &  Port.  401)  fall  into  the  error  of  saying  that  this 
case  was  reversed  on  this  point,  in  the  Court  of  Errors  (18  John.  544), 
an  examination  will  show  that  it  was  not  I'eversed  on  this  question, 
but  another,  and  that  the  doctrine  of  Chancellor  Kent  was  expressly 
affirmed.  And  this  view,  we  think,  is  better  sustained  by  the  authori- 
ties, as  well  as  bj'  reason  and  argumeiit;  and  we  hold,  therefore,  that 
in  this  respect  the  court  below,  did  not  err.  The  authorities  are  col- 
lected and  presented  in  the  brief  of  counsel,  and  we  need  not  refer 
to  them. 

III.  Appellants  insist,  however,  that  under  the  Statute  of  1839,  in 
force  at  the  time  of  depositing  their  deed  for  record,  the  deposit  with 
the  recorder  was  all  that  was  necessary  to  give  the  notice  required  by 
the  Statute,  and  that  whether  recorded  or  not,  or  however  defectively 
recorded,  thej'  are  not  to  suffer. 

In  this  inquiry  we  have  nothing  to  do  with  the  validity  of  the  deed 
from  Muir  to  Gaines,  under  whom  defendants  claim,  as  between  them. 
Nor  are  we  considering  a  case  where  the  deed  was  deposited  for  record, 
remaining  in  the  recorder's  office,  with  no  attempt  to  record,  but  a  case 
where  a  deed  was  deposited,  and  so  incorrectly  recorded  as  to  mislead 
a  subsequent  purchaser,  and  then  withdrawn,  leaving  the  record  as  the 
onlj'  notice  of  the  conveyance. 

The  Statute  of  1839  provided  that  an  instrument  in  writing,  certified 
and  acknowledged  as  required  by  the  Statute,  "  shall  from  the  time  of 
filing  the  same  with  the  recorder  for  record,  impart  notice  to  all  persons 
of  the  contents  thereof,  and  all  subsequent  purchasers,  and  mortgagees 
shall  be  deemed  in  law  and  equity  to  purchase  with  notice."  And 
again,  that  until  deposited  with  the  recorder  for  record,  no  such  instru- 
ment should  be  valid  except  between  the  parties  thereto,  and  such  as 
have  actual  notice  thereof.    Sections  30-31,  Acts  of  1839,  ch.  28,  p.  35. 

This  Statute  in  our  opinion  was  only  intended  to  fix  the  time  from 
which  notice  to  subsequent  purchasers  was  to  commence,  and  not  to 
make  such  filing  or  depositing  notice  of  the  contents  after  the  same 
was  recorded.  After  the  record  of  the  deed,  the  record  itself  is  the 
constructive  notice  of  its  contents,  and  it  never  was  the  intention  of 
the  Legislature  to  hold  a  subsequent  purchaser,  buying  after  the  record- 
ing, bound  by  the  contents  of  a  deed,  ever  so  improperly  and  incor- 
rectly recorded,  because  at  some  time,  a  deed  correct  in  the  description 
of  the  property,  was  filed  with  the  recorder.         Judgment  affirmed. 
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BARNEY  V.  McCARTY. 
Supreme  Coukt  of  Iowa.     1864. 

[Eeported  15  Iowa,  510.] 

This  is  an  action  brought  to  foreclose  a  mortgage  upon  lot  12,  block 
29,  Citj'  of  Keokuk,  executed  by  Jonathan  McCarty  to  Marsh,  Lee, 
&  Delavaa,  for  balance  of  purchase  money,  and  which  has  now  become 
the  property  of  petitioner. 

The  mortgage  was  dated  23d  of  October,  1847,  duly  acknowleged 
25th  of  October,  1847,  filed  in  the  recorder's  office  of  Lee  County  for 
record  on  the  17th  day  of  December,  1847,  and  was  recorded  at  large 
on  the  7th  day  of  January,  1848,  in  book  2,  page  J  86,  being  in  its 
proper  order  and  place  in  said  records  ;  and  on  the  original  instrument 
is  indorsed  a  memorandum  of  the  date  qf  filing,  date  and  book  and  page 
of  the  record,  which  is  signed  by  the  recorder,  all  in  the  manner  re- 
quired bj'  law.  All  this  is  admitted ;  but  it  appears  no  index  to  the 
said  record  was  made  until  after  this  suit  was  commenced,  which  was 
in  January,  1859.  In  the  mean  time  said  McCarty  had  sold  said  lot, 
and  the  several  defendants  have  become  owners  of  parts  thereof,  who 
now  claim  to  be  innocent  purchasers  for  value,  without  notice.  In  an 
amended  petition,  all  defendants  are  charged  with  having  personal 
notice,  but  the  proof  taken  fails,  it  is  admitted,  to  bring  this  home  to 
any  except  Wm.  and  E.  L.  Ruddick  and  Guy  Wells. 

The  District  Court  rendered  a  personal  judgment  against  McCarty, 
the  mortgagor,  but  refused  to  decree  said  lot  or  any  part  thereof  to  be 
sold  to  pay  said  mortgaged  indebtedness.  From  this  the  plaintiff 
appeals,  and  holds  that  the  court  should  have  ordered -said  lot  to  be 
sold  to  paj'  the  purchase-money  due  him. 

JT.  Scott  Howell,  for  the  appellant. 

Rankin  and  Mc  Crary,  with  whom  was  R.  M.  Qilmore,  for  the 
appellee. 

Dillon,  J.  I.  The  first  ground  upon  which  the  appellant  seeks  to 
reverse  the  decree  below  is,  that  the  defendants,  Wm.  and  R.  L.  Rud- 
dick and  Guy  Wells,  had  actual  notice  of  the  mortgage  in  suit  at  the 
time  when  they  respectively  purchased  the  portions  of  the  lot  now  owned 
by  them. 

This  question  cannot  for  several  reasons  be  examined  in  this  court. 
By  the  Revision  (§  3000)  mortgages  are  to  be  foreclosed  as  in  cases  of 
ordinary  proceedings  ;  and  by  section  2999  the  court  on  appeal  "  shall 
try  only  the  legal  errors  "  [of  the  cause]  "  duh'  presented,  as  in  a  case 
of  ordinary  proceedings,  including  the  sufficiency  of  the  facts  stated 
on  the  record  as  the  basis  of  the  judgment  to  warrant  the  same." 

As  to  Guy  Wells,  the  record  does  not  show  that  there  was  any  finding 
of  the  facts,  either  by  a  jury  or  by  the  court,  as  required  by  the  last 
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cited  section  of  tlie  Revision.  As  to  the  Messrs.  Ruddick  an  issue  was 
made  to  a  jury,  who  found  that  they  had  no  notice  independent  of  tlie 
record  of  the  mortgage  in  suit  at  the  time  when  the  deed  of  trust  under 
which  they  claim  was  executed.  No  exception  was  taken  to  this  finding 
of  the  jury  and  no  motion  was  made  to  set  the  same  aside  as  being 
against  the  weight  of  evidence  or  for  any  other  cause.  There  is,  there- 
fore, no  "legal  error  duly  presented"  to  the  appellate  court  for  its 
review  so  far  as  relates  to  the  question  of  actual  notice.  See  Docter- 
man  v.  Webster,  decided  at  the  present  term. 

II.  It  is  furthermore  claimed,  by  the  plaintiff,  that  Ruddick  is  not  a 
bona  fide  purchaser,  because,  on  the  day  on  which  he  purchased  under 
his  deed  of  trust  and  before  the  completion  of  such  purchase,  he  was 
notified  by  the  plaintiffs  agent  of  the  existence  of  the  mortgage  in  suit. 
The  fact  of  such  a  notice  is  conceded,  and  the  only  question  which 
arises  is,  what  effect,  if  any,  it  will  have  upon  Ruddiek's  rights?  To 
sustain  his  position,  the  plaintiff  refers  to  Thomas  v.  Graham,  Walk. 
Ch.  118  ;  Jewett  v.  Palmer,  7  John.  Ch.  65  ;  and  Miners.  Willoughby, 
3  Minn.  239  ;  which  are  to  the  effect  that  "  A  plea  of  a  bona  fide  pur- 
chaser, without  notice,  must  aver  not  only  a  want  of  notice  at  the  time 
of  the  purchase,  but  also  at  the  time  of  its  completion,  and  of  the  pay- 
ment of  the  mone^'.  The  money  must  be  actually  paid  before  notice." 
Many  other  cases  might  be  referred  to,  establishing  the  same  principle. 

But,  unfortunately  for  the  plaintiff,  his  case  does  not  fall  within  the 
reason  upon  which  this  principle  is  based.  If  Ruddick  had  no  notice 
at  the  time  when  he  advanced  his  monej'  and  received  his  deed  of  trust 
in  security  therefor,  no  subsequent  notice  can  affect  him  or  in  anj-  way 
cut  down  his  rights.  He  is  in  law  considered  as  occupj'ing  as  high 
ground  as  an  absolute  purchaser,  from  the  moment  he  parts  with  his 
monej'.  Mortgagees  are  within  the  protection  of  the  Statute,  as  well  as 
purchasers.  (R.  S.,  1843,  p.  208,  §  30;  Code,  1851,  §§  1211-1214; 
Porter  et  al  v.  Green  et  al,  4  Iowa,  571.) 

III.  We  now  arrive  at  the  principal  and  most  important  question  in 
the  cause,  and  that  is,  whether  the  defendants  are  affected  with  con- 
structive notice  of  the  plaintiff's  mortgage. 

And  this  raises  but  one  inquiry,  viz.,  whether  under  the  registration 
laws  then  in  force,  the  total  omission  by  the  recorder  to  index  this 
mortgage,  deprived  the  record  thereof  of  the  power  of  imparting  con- 
structive notice  of  its  existence  and  contents. 

The  prior  decisions  of  this  court,  although  not  covering  a  case  pre- 
cisely like  the  present,  aid  nevertheless  most  materiallj'  in  its  solution. 
In  other  States  there  exists  a  most  pei'plexing  conflict  of  authority  re- 
specting the  question  whether  the  grantee  in  an  instrument,  or  a  subse- 
quent purchaser,  shall  suffer  for  the  mistake  or  omission  of  the  recorder 
in  registering  it,  or  neglecting  to  register  it.  By  some  courts  it  is  con-  • 
sidered,  that  where  the  party  has  duly  deposited  his  deed  with  the 
proper  oflicer  for  record,  he  has  performed  his  whole  duty,  and  conse- 
quently the  subsequent  mistake  or  neglect  of  the  recorder  will  not 
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affect  him  or  invalidate  his  title.  {Nichols  v.  Reynolds,  1  R.  I.,  30,  31 ; 
Cook  V.  Hall,  1  Gilm.,  575  ;  2  Sug.  Ven.,  466  ;  Merrick  v.  Wallace,  19 
111.,  486  ;  McGregor  v.  Hall,  3  S.  &  P.,  401 ;  10  Ala.,  368  ;  Beverly  v. 
miis,  1  Rand.  [Va.],  106.) 

In  the  case  last  cited,  the  court  went  so  far  as  to  hold,  that  where  a 
deed  is  filed  for  record,  it  is  in  contemplation  of  law  recorded,  though  it 
should,  in  consequence  of  being  stolen,  never  be  entered  upon  the  record. 
But  the  current  of  authority  is  otherwise,  holding  it  to  be  the  duty  of 
the  party  fiUng  the  instrument,  as  between  him  and  a  subsequent  bona 
fide  purchaser,  to  see  that  all  of  the  pre-requisites  of  a  valid  and  com- 
plete registration  are  complied  with.  (Frost  v.  Beekman,  1  John.  Ch., 
288  ;  10  John.,  544  ;  Jennings  v.  Wood,  20  Ohio,  261 ;  8  Verm.,  175  ; 
1  Story's  Eq.  Jur.,  §  404  ;  10  Verm.,  555.)  And  this  question,  con- 
ceded not  to  be  free  from  difficulty,  was  upon  solemn  deliberation  settled 
in  this  court  in  Miller  v.  Bradford  et  al,  12  Iowa,  14.  With  this 
decision  we  are  content,  and  the  question  cannot  be  regarded  as  being 
any  longer  an  open  one  in  this  State.  Agreeablj'  to  the  doctrine  there 
established,  it  was  the  duty  of  the  mortgagee  of  the  instrument  in  suit, 
to  see  that  the  essential  requirements  of  the  registry  law  were  observed  ; 
for,  unless  substantially  observed,  the  registry  thereof  would  not  impart 
constructive  notice  to  subsequent  mortgagees  or  purchasers,  and  con- 
sequently the  loss,  if  any,  will  fall  upon  him  or  his  assignee,  and  not 
upon  them. 

We  now  advance  one  step  further,  with  a  view  to  ascertain  whether 
the  indexing  of  the  mortgage  was  an  essential  requirement  of  the  Stat- 
ute. The  mortgage  in  question  was  executed  and  filed  for  record  dur- 
ing the  time  when  the  Revised  Statutes  of  1843  ("The  Blue  Book") 
were  in  force.  There  are  three  Acts  which  relate  to  this  subject,  viz. : 
1st.  Section  30  of  the  Act  of  February  16,  1843  (R.  S.,  202),  entitled 
"  An  Act  to  regulate  Convej-ances."  2d.  Sections  3  and  4  of  the  Act 
of  February  14,  1843  (R.  S.,  442),  entitled  "  An  Act  concerning  Mort- 
gages." 3d.  Section  4  of  the  Act  of  January  23d,  1843  (R.  S.,  541), 
entitled  "  An  Act  relating  to  the  Office  of  Recorder  of  Deeds.'' 

These  laws  were  all  passed  at  the  same  session,  and  within  a  month 
of  each  other.  Being  in  pari  materia,  they  are  not  only  to  be  con- 
strued together,  but  to  be  construed,  if  it  can  fairlj'  and  reasonably  be 
done,  so  as  to  give  operation  and  eflect  to  each. 

Taking  these  Acts  as  a  whole,  they  verj*  clearly  point  out  the  succes- 
sive steps  which  together  constitute  a  complete  and  therefore  valid 
registration  of  an  instrument.  As  constructive  notice,  bj'  means  of 
recorded  instruments,  depends  wholly  upon  statutory  provisions,  it  is 
necessary  carefully  to  examine  those  provisions.  As  concerns  the 
present  inquiry,  the  substance  of  the  Act  of  February  16,  1843,  is,  that 
the  proper  instrument  "shall  be  recorded  in  the  office  of  the  recorder 
of  the  county  in  which  the  real  estate  is  situated  "  (§  29),  and  ."  shall 
(§  30),  from  the  time  of  filing  the  same  with  the  recorder,  impart  notice 
to  all  persons  of  the  contents  thereof." 
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While  provision  is  thus  made  as  to  the  effect  of  filing,  no  provision 
is  made  as  to  the  manner  of  filing,  or  noting,  or  mode  of  recording. 
The  Act  of  February  14,  §  2  (R.  S.,  442),  after  repeating  almost  liter- 
ally the  above  language,  as  to  the  effect  of  filing,  proceeds,  in  the  next 
section  (3),  thus  to  point  out  the  duty  of  the  recorder :  "  It  shall  be  the 
dutj'^  of  the  recorder  to  indorse  on  every  mortgage  filed  in  his  office  for 
record,  and  note  in  the  record  the  precise  time  such  mortgage  was  filed 
for  record." 

By  analyzing  the  fourth  section  of  the  Act  of  January  23,  1843,  it 
will  be  seen  that  the  recorder  is  required  to  perform  the  following  acts, 
not  only  with  respect  to  mortgages,  but  all  instruments  authorized  to  be 
recorded : 

1.  "  File  all  deeds,  &c.,  presented  to  him  for  record,  and  note  on  the 
back  of  the  same  the  hour  and  day  when  they  were  presented  for 
record." 

2.  ' '  Keep  a  fair  book  on  which  he  shall  immediately  make  an  entry 
of  every  deed,  giving  date,  parties,  description  of  land,  dating  it  on  the 
day  when  it  was  filed  in  his  office." 

3.  "Eecord  all  instruments  in  regular  succession." 

4.  "  Make  and  keep  a  complete  alphabetical  index  to  each  record  book, 
showing  page  on  which  each  instrument  is  recorded,  with  the  names  of 
the  parties  thereto." 

This  Act  is  silent  as  to  the  time  when  notice  commences,  but  is 
specific  as  to  the  mode  of  making  and  keeping  the  registry. 

Reading  these  various  Statutes  together  in  the  light  of  the  known 
objects  of  registration  laws,  the  court  is  of  opinion  that  each  of  the  fol- 
lowing steps  is  necessary  to  be  substantiallj'  observed,  in  order  to  con- 
stitute a  compliance  with  their  requirements  : 

1.  The  instrument  must  be  deposited  or  filed  with  the  recorder  for 
record.  He  thereupon  notes  the  fact  and  "  the  hour  and  day"  on  the 
back  thereof,  and  the  day  on  "  the  fair  book,"  as  it  is  styled,  and 
retains  the  instrnment  in  his  office.  The  instrument  itself  thus  remain- 
ing on  file  in  his  office,  with  the  indorsement  upon  it,  and  the  entries 
in  the  "  fair  book,"  which  are  required  to  be  immediately  made,  con- 
stitute the  notice  until  the  instrument  is  actuallj'  extended  uijon  the 
records. 

2.  The  next  step  in  the  process  is  the  recording,  that  is,  the  copying 
of  the  instrument  at  large  into  the  "  record  book,"  and  noting  in  it  the 
precise  time  when  it  was  filed  for  record.  The  object  of  this  noting 
is  that  the  record  may  show  on  its  face  when  the  notice  commences. 

3.  The  third  and  final  step  is  the  indexing  of  the  instrument  so  re- 
corded. The  Statute  prescribes  the  requisites  of  the  index.  It  shall  bo 
a  complete  alphabetical  index  to  each  record  book,  and  shall  give  the 
names  of  the  parties,  and  show  the  page  where  each  instrument  is  re- 
corded. The  paging  cannot,  of  course,  be  given  until  the  deed  is 
actually  transcribed  into  the  record  book,  and  up  to  this  time  it  remains 
on  file.    When  recorded  and  indexed,  the  deed  may  be  withdrawn,  and 
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the  record  takes  its  place  and  constructively  imparts  notice  to  tlie  world 
of  its  existence  and  contents. 

Keeping  in  view  alike  the  well-known  objects  and  the  enlightened 
policy  on  which  the  Registry  Acts  are  based,  as  well  as  the  language  an»l 
requirements  of  the  several  Statutes  above  cited,  the  court  are  of* the 
opinion,  that  all  three  of  these  steps  are  essential  integral  parts  of  a 
complete  valid  registration.  It  follows  that,  inasmuch  as  the  plaintiffs 
mortgage  was  never  indexed  at  all  until  after  the  defendant's  right 
attached,  the  record  thereof  was  so  incomplete  and  defective  as  noi 
constructively  to  charge  subsequent  purchasers  or  mortgagees  with 
notice. 

And  having  stated  the  result,  we  might  here  properly  conclude,  were 
it  not  due  to  the  elaborate  research  of  counsel,  as  evinced  in  their  argu- 
ments, that  we  should  state  somewhat  more  at  large  the  i-easous  for  our 
opinion. 

The  plaintiffs  counsel,  looking  at  a  detached  portion  of  these  Acts, 
rests  his  case  wholly  upon  the  statutory  declaration,  that  notice  of  the 
existence  of  the  mortgage  shall  date  '■'■from  the  time  the  same  is  filed 
in  the  recorder's  office  for  record."  As  the  filing  is  but  one  step  in  a 
series  of  steps,  this  language  presupposes,  and  is  in  fact  based  upon  the 
assumption  that  the  other,  and  in  the  order  of  time,  the  subsequent  re- 
quirements of  the  law,  will  be  observed.  We  ask  this  question  :  Would 
the  mere  filing  be  notice,  if  the  instrument  were  never  recorded,  and  if 
the  grantee  should  voluntarily  withdraw  it  before  registration?  Cer- 
tainlj'  not ;  and  j-et  the  literal  construction  which  is  insisted  on  bj'  the 
plaintiflT  would  so  require  us  to  hold. 

Again :  The  meaning  of  this  language  has  been  determined  by  the 
recent  decision  of  Miller  v.  Bradford  et  al.,  12  Iowa,  14.  "This 
Statute,"  says  Wright,  J.,  "  in  our  opinion,  was  only  intended  to  fix 
the  time  from  which  notice  to  subsequent  purchasers  was  to  commence, 
and  not  to  make  such  filing  or  depositing  notice  of  the  contents  after 
the  same  was  recorded."  The  correctness  of  this  view  is  supported  by 
both  reason  and  authority'.  Without  this  provision,  it  would  remain 
uncertain  whether  notice  dated  from  time  of  filing,  or  only  from  the 
time  of  actual  registration  ;  and  to  settle  and  fix  this  most  material 
matter  was  the  cardinal  and  primary  design  of  the  Legislature.  See  on 
this  point  Barney  v.  Little  et  al.,  decided  at  the  present  term. 

We  are  referred  to  the  case  of  Cook  v.  Hall,  1  Gilm.,  575,  as  being 
against  the  view  we  have  taken.  It  is  true  that  the  Illinois  Statutes  are 
the  same  as  ours,  and  the  case  is  apparently,  but  yet  not  really,  in  point. 
The  deed  in  that  case  was  deposited  with  a  deputy  recorder  de  facto, 
who  omitted  to  enter  it  on  the  "  fair  book  "  provided  for  by  the  law, 
but  the  deed  itself  remained  on  file.  The  court  held  that  it  was  notice 
from  the  time  of  filing  the  same,  and  that  the  requisition  about  the 
entry  in  the  "  fair  book"  was  only  directory.  The  case  did  not  turn  on 
the  necessity  of  an  alphabetical  index,  after  the  deed  was  registered 
and  withdrawn.     Besides  this  case,  as  well  as  the  subsequent  one  of 
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Merrick  v.  Wallace,  19  111.  486,  in  the  reasons  given  for  the  decision, 
conflicts  with  the  doctrine  of  this  court  in  Miller  v.  Bradford^  supra, 
inasmuch  as  it  is  considered  that  an}'  omission  or  fault  of  tlie  recorder 
must  fall  upon  a  subsequent  purchaser,  and  not  upon  the  party  who 
files  the  instrument  for  record. 

Plaintiff  also  relies  upou  Curtis  v.  Lyman,  24  Vt.  334.  The  court 
in  this  case,  under  a  Statute  which  provided  "  That  a  book  or  books, 
with  an  index  or  alphabet  to  the  same,  suitable  for  registering  deeds, 
&c. ,  should  be  kept  in  each  tow?!,  in  which  the  clerk  should  truly  record 
all  deeds,"  &c.,  held,  that  an  innocent  party  was  affected  with  notice 
of  a  mortgage  which,  though  duly  recorded,  was  never  indexed.  In 
setting  forth  the  reasons  for  this  decision,  the  court  says: 

"  It  is  obvious  that  if  an  index  is  held  to  be  an  essential  part  of  the 
record,  the  waj-  will  at  once  be  opened  for  a  serious  and  embarrassing 
course  of  litigation  in  settling,  b}- judicial  construction,  what  shall  con- 
stitute a  sufficient  index,  and  what  departures  from  a  prescribed  form, 
shall  render  the  record  invalid  ;  and  all  this  perhaps  when  there  has 
been  no  real  injury  to  anj-  one  in  consequence  of  a  defective  index. 
Bat  if,  from  the  want  of  an  index,  or  a  proper  entry  upon  it,  the  record 
is  to  be  inoperative,  shall  it  be  held  absolutely  void?  If  the  reference 
to  it  upon  the  index  be  not  made  the  instant  the  record  is  completed, 
is  the  record  a  mere  nullity?  Or  ma}-  the  record  be  restored  and  made 
operative  by  a  subsequent  entry  upon  the  index?  If  so,  when  does  the 
record  take  effect?  .  .  .  We  are  all  agreed  that  tlie  proper  oflBce  of 
the  index  is  to  point  to  the  record,  but  that  it  constitutes  no  part  of  the 
record."  As  our  Statute  prescribes  the  requisites  of  the  index  which  it 
requires,  these  reasons  would  not  be  applicable  to  it. 

Witli  us  the  practice  has  always  been  to  search  for  titles  through  the 
names  of  the  successive  owners,  and  hj'  means  of  the  index.  With  us 
alienations  of  real  estate  are  easj-  and  numerous.  There  is  not,  as  in 
Vermont,  a  registry  in  each  town,  but  only  one  for  each  county.  The 
record  books  are  consequently  numerous  and  voluminous.  It  is  utterly 
impracticable  to  examine  them  page  by  page.  It  is  stated  in  the  argu- 
ment that  the  record  books  in  Lee  County  already  number  some  thirty 
volumes.  An  index  is  a  necessity.  The  evidence  in  this  case  shows 
that  an  index  was  kept,  but  for  some  reason  the  mortgage  in  this  suit 
was  wholly  omitted  from  it.  If  no  index  was  required  or  kept,  a 
searcher  for  titles  would  know  what  he  had  to  do.  But  if  one  is  kept, 
and  if  a  given  instrument  is  omitted  and  yet  the  record  affects  the  pur- 
chaser with  notice,  it  is  a  snare  which  will  entoil  the  most  diligent  and 
careful . 

A  deed,  in  the  language  of  counsel,  might  as  well  be  "buried  in  the 
earth  as  in  a  mass  of  records  without  a  clew  to  its  whereabouts,"  or  in 
the  language  of  the  Supreme  Court  of  Vermont,  in  Sawyer  v.  Adams, 
8  Verm.,  172,  the  instrument  might  as  well  be  written  "  on  a  slate  or 
copied  into  the  recorder's  Family  Bible,  as  into  a  book  without  being 
indexed." 


SECT,  v.]  ■         ADAMS  V.   CUDDY.  419 

We  are  also  cited  to  McLaren  v.  Thompson,  40  Maine,  284.  This 
case  and  Handley  v.  Howe,  22  Maine,  560,  are,  as  tiiey  seem  to  us, 
confirmatory  of  our  position.  The  Statute  required  "a  noting  on  the 
book  and  on  the  mortgage  of  the  time  when  the  same  was  received." 

The  court  (40  Maine,  284)  says:  ''As  there  is  an  interval,  longer 
or  shorter  as  the  case  may  be,  between  the  delivery  of  an  instrument  to 
be  recorded,  and  the  recording  of  the  same,  the  object  of  the  above  pro- 
vision of  the  Statute  is  to  protect  the  grantee,  during  the  time  between 
the  noting  and  recording.  The  Statute,  it  will  be  seen,  required  the 
noting  both  on  the  mortgage  and  the  book ;  and  provided  that  the  in- 
strument "  should  be  considered  as  recorded,  when  left  with  the  clerk 
as  aforesaid."  It  was  held,  that  a  noting  on  both  was  essential  to  make 
it  constructive  notice  against  an  attachment  levy.  Handley  v.  Howe, 
22  Maine,  560. 

The  analogies  of  the  law  support  our  view.  Thus,  an  undocketed 
judgment  is  no  notice.     2  Sug.  Ven.,  104. 

To  hold  that  an  index  Is  not  essentially  part  of  a  valid  and  complete 
registration  in  this  State,  would  overlook  the  uniform  practice  of  relying 
wholly  upon  it  to  find  the  names  of  the  various  owners  in  tracing  titles, 
and  would  also  ignore  the  fundamental  design  of  the  Recording  Acts, 
which  is  to  give  certainty  and  security  to  titles,  by  requiring  all  deeds 
and  all  liens  to  be  made  matters  of  public  record,  and  thus  discoverable 
bj'  all  persons  who  are  interested  in  ascertaining  their  existence  and 
who  will  examine  the  records  in  the  mode  which  the  law  has  pointed 
out.      Cummings  v.  Long,  16  Iowa,  41. 

Decree  afirmed. 

Note.  —  Cf.  Gillespie  v.  Rogers,  146  Mass.  610  (1888). 


SECTION   V. 

AGAINST  WHAT  CONVEYANCES  UNRECORDED  DEEDS  ARE  GOOD. 

ADAMS   V.    CUDDY. 

Supreme  Judicial  Court  of  Massachusetts.     1833. 

[Reported  13  Pick.  460.] 

Trespass  quare  clausum.  The  defendant  pleaded  soil  and  freehold 
m  himself;  and  issue  was  taken  on  that  fact. 

Upon  a  case  stated  it  appeared,  that  the  locus  in  quo  was  parcel  of  a 
larger  tract  of  land  in  South  Boston,  which  was  set  off  to  Sarah  Baker, 
■wife  of  William  Baker,  upon  the  division  of  the  estate  of  her  father, 
James  Blake,  deceased,  and  that  both  parties  claim  title  from  her. 
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On  December  21,  1807,  William  Baker  executed  a  deed  with  cove- 
nants of  seisin  and  warrant}',  purporting  to  convey  the  locus  in  quo  to 
Jonathan  Simonds  in  fee,  and  describing  it  accurately  by  metes  and 
bounds.  The  wife  of  Baker  joined  in  the  deed,  according  to  the  fol- 
lowing clause  :  "  In  witness  whereof  I  the  said  William  Baker,  and  my 
wife,  in  consideration  of  one  dollar  paid  to  me  by  said  Simonds,  do 
forever  quit  my  right  and  fee  in  said  premises,  and  we  have  hereto  set 
our  hands  and  seals,"  &c.  This  deed  was  not  recorded  till  June  3, 
1808.  On  June  17,  1808,  Simonds  conveyed  the  same  land  to  the 
plaintiff,  and  the  deed  was  recorded  on  the  same  daj-. 

On  March  24,  1808,  William  Baker  and  wife  executed  a  deed  to 
William's  father,  Allen  Baker,  containing  the  following  clauses,  to  wit : 
"  1,  WilUam  Baker  &c.  and  Sarah  Baker,  my  wife,  in  her  right,  for  in 
consideration  of  six  hundred  dollars  paid  me  by  my  honored  father, 
Allen  Baker  &c.,  1  do,  by  these  presents,  the  receipt  acknowledge, 
and  release  and  forever  quitclaim  all  the  right  and  title  to  the  laiM  I 
have  in  South  Boston,  so  called,  formerly  a  part  of  the  estate  of  James 
Blake,  housewright,  deceased:  —  And  I,  Sarah  Baker,  for  myself,  for 
the  above  sum  mentioned  do,  for  mj'self,  forever  release  and  forever 
quitclaim  all  my  right  and  title  to  my  honored  father  aforesaid,  together 
with  my  right  of  dower,  the  receipt  whereof  we  do  hereby  acknowledge, 
grant,  bargain,  sell  and  convey  unto  our  honored  father  aforesaid,  to 
him,  his  heirs,"  &c.  This  deed  contained  no  covenant.  It  was  re- 
corded on  March  28,  1808. 

On  the  decease  of  Allen  Baker,  Eebecca  Baker,  his  widow,  was  ap- 
pointed administratrix  of  his  estate,  and  being  dul}-  authorized  to  sell 
his  real  estate,  for  the  payment  of  his  debts,  conveyed  to  Calvin  Baker, 
by  a  deed  dated  March  20,  1818,  and  recorded  the  next  day,  all  the 
interest  of  the  deceased  in  a  certain  tract  of  land  in  South  Boston, 
described  by  metes  and  bounds.  This  tract  was  a  portion  of  the  land 
set  off  to  Sarah  Baker  and  included  the  locus  in  quo.  Calvin  Baker, 
by  a  deed  dated  November  8,  1821,  and  recorded  the  next  day,  con- 
veyed the  same  tract  to  the  defendant. 

Tlie  depositions  of  William  and  Sarah  Baker,  who  were  both  living 
at  the  time  of  the  supposed  trespass,  were  put  into  the  case,  for  the 
purpose  of  showing,  that  at  the  time  when  they  conveyed  to  Allen 
Baker,  he  had  notice  of  the  prior  deed  to  Simonds. 

It  was  agreed,  that  if  the  plaintiff  was  entitled  to  recover,  the  de- 
fendant should  be  defaulted,  and  judgment  rendered  for  the  plaintiff 
for  30  dollars  damages  and  costs  ;  otherwise  the  plaintiff  was  to  become 
nonsuit. 

The  case  was  argued  in  writing  by  Z>.  A.  Simmons,  for  the  plaintiff, 
and  Hand  and  Fi-ike,  for  the  defendant. 

Shaw,  C.  J.,  delivered  the  opinion  of  the  court.  The  question  be- 
tween these  parties  is  a  question  of  title  only,  it  being  admitted  that 
the  defendant  has  done  acts,  which  if  he  cannot  justify  on  the  ground 
of  title,  amount  to  a  trespass. 
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The  first  question  is,  upon  the  effect  of  the  deed  of  William  Baker 
and  wife  to  Simonds.  It  is  certaiul_y  a  very  imperfect,  illiterate,  and 
ill  drawn  conveyance.  It  is  contended,  that  there  are  no  words  of 
grant  or  conveyance  on  the  part  of  the  wife  ;  and  this  certainly  seems 
to  be  the  case,  if,  according  to  the  natural  and  grammatical  construc- 
tion of  the  language,  the  words  are  those  of  tlie  husband  only.  But 
we  do  not  consider  that  the  court  is  called  on  to  decide  what  quantum. 
of  estate  passed  bj'  this  deed.  If  any  estate  passed  and  that  con- 
tinued till  the  time  of  the  alleged  trespass,  it  is  sufficient  for  this 
action. 

The  husband  was  seised  in  right  of  bis  wife.  It  does  not  appear 
by  the  facts,  whether  there  were  children  of  the  marriage ;  if  there 
were,  the  husband  had  an  inchoate  tenancj'  hx  the  curtes}',  which  was 
an  estate  for  his  own  life  ;  but  if  there  were  not,  he  had  a  freehold, 
determinable  upon  the  contingency  of  surviving  his  wife.  In  either 
waj-  of  considering  it,  he  had  a  seisin ;  and  such  estate  as  he  had 
passed  b\'  his  deed  to  his  grantee.  It  appears  b}'  the  depositions  in 
the  case,  that  William  Baker  and  his  wife  were  both  living,  when  the 
supposed  trespass  was  committed,  and  therefore  that  the  plaintiff  had 
a  title  at  that  time  sufficient  to  enable  him  to  maintain  the  action. 

But  another  ground  of  defence  more  confidentl}-  relied  upon,  is,  that 
before  the  above  deed  was  registered,  the  same  estate  was  conve3'ed  to 
Allen  Baker,  father  of  William,  through  whom  the  defendant  claims, 
without  notice  of  the  prior  conveyance,  and  the  subsequent  deed  was 
first  registered ;  and  so  that  the  defendant  has  the  better  title  ;  and 
the  dates  of  the  execution  and  registry  of  the  respective  deeds  would 
seem  to  maintain  this  ground. 

To  this  the  plaintiff  makes  two  answers,  first,  that  the  subsequent 
deed  from  William  Baker  and  wife,  to  his  father  Allen  Baker,  did  not 
include  the  land  before  conveyed  to  Simonds ;  and  secondly,  that 
Allen  Baker,  the  grantee,  had  notice  of  the  prior  conveyance  to 
Simonds. 

That  the  administratrix  of  Allen  Baker  supposed  that  the  deed  from 
William  to  his  father  embraced  the  premises,  is  manifest  from  the  fact, 
that  she  included  that  parcel  in  her  deed  to  Calvin  Baker,  made  in  pur- 
suance of  a  sale  under  a  license  ;  and  Calvin  Baker,  in  like  manner, 
included  it  in  his  deed  to  the  defendant.  But  if  the  estate  did  not 
vest  in  Allen  Baker,  then  his  administratrix  had  no  authority  to  con- 
ve}'  it,  and  her  deed  was  void.  And  the  court  are  all  of  opinion, 
that  the  deed  of  William  Baker  and  wife  to  his  father,  did  not  em- 
brace the  premises.  This  deed  is  quite  as  illiterate  and  informal,  as 
the  one  above  remarked  upon.  It  is,  however,  the  deed  of  William 
Baker  and  his  wife,  and  all  the  clauses  of  grant  and  release,  are  the 
language  of  both,  and  bind  the  estate  of  both ;  and  informal  as  it  is, 
it  is  to  have  its  legal  effect.  The  deed  contains  no  covenants,  of  any 
kind.  The  words,  "  grant,  bargain,  sell  and  convey,"  are  contained, 
but  they  come  after  the  description,  the  words  preceding  it  being  "  re- 
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lease  and  qnitclaim."  But  without  placing  any  reliance  upon  these 
informalities,  we  rest  our  opinion  upon  this ;  that  examining  the  deed 
most  critically,  it  does  not  purport  to  convey  any  land  specifically,  but 
only  "  all  the  right  and  title  to  the  land  I  have  in  South  Boston,  form- 
erly a  part  of  the  estate  of  James  Blake,  housewright,  deceased  ;  "  and 
then  afterwards  the  wife  adds,  "  all  my  right  and  title  to  my  honored 
father  aforesaid  ; "  probably  the  word  "  estate  "  of  her  father's  was  omit- 
ted by  mistake.  Now,  we  think  the  effect  of  conveying  all  the  right  and 
title  I  have,  by  fair  construction,  means  all  that  has  come  to  me  and 
that  I  have  not  legally  parted  with.  But  the  deed  to  Simonds,  whether 
registered  or  not,  gave  a  good  title  as  against  the  grantor  and  his  heirs. 
This  therefore  he  had  legally  parted  with,  and  it  did  not  come  within 
the  general  description  of  the  estate  conveyed.  Were  it  construed 
otherwise,  the  grantors  might  in  effect  commit  a  fraud,  without  intend- 
ing or  even  being  conscious  of  it.  Where  a  grantee  takes  by  so  indefi- 
nite a  description  as  the  right  which  the  grantor  has,  he  must  take  the 
risk  of  his  grantor's  right. 

But  upon  the  other  ground,  we  are  strongly  inclined  to  the  opinion, 
that  the  plaintiff  has  the  better  title.  We  do  not  perceive,  that  Wil- 
liam Baker  and  Sarah  Baker  were  not  competent  witnesses.  In  the 
deed  to  his  father,  there  is  no  covenant.  In  that  to  Simonds  there  are 
covenants  of  seisin  and  warrant3-.  It  is  agreed,  that  William  Baker 
and  his  wife  were  then  seised  and  had  a  good  and  indefeasible  title. 
Should  Simonds  or  his  grantee  lose  their  title  in  consequence  of  not 
registering  their  deed,  the  warrantor  would  not  be  liable  on  his  war- 
rant}' for  such  defect.  There  seems  to  be  no  case  in  which  Baker  can 
be  liable  on  his  warranty ;  and  if  so,  he  is  disinterested  and  ^  compe- 
tent witness. 

The  effect  of  his  testimony  is,  that  when  he  conve3-ed  to  his  father, 
the  latter  had  notice  of  his  prior  conveyance  to  Simonds.  If  such  was 
the  case,  he  could  never  set  up  his  title,  though  his  deed  was  first  reg- 
istered, against  the  prior  unregistered  deed  to  Simonds.  And  though 
if  Calvin  Baker  and  the  defendant  had  taken  a  deed  from  Allen,  with- 
out notice  of  such  defect  in  his  title,  the  title  might  be  indefeasible  in 
them,  yet  this  principle  would  not  appl}'  here,  as  thej-  did  not  take  a 
deed  of  him,  but  of  his  administratrix,  who  could  onl}-  sell  such  estate 
as  he  had.  But  what  is  more  important,  before  the  defendant  took  his 
deed  of  Calvin  Baker  or  the  latter  took  his  of  the  administratrix,  the 
deeds  from  William  Baker  to  Simonds  and  from  the  latter  to  the 
plaintiff,  had  been  recorded;  which  was  constructive  notice  to  them., 
Now  I  take  the  rule  to  be,  that  if  a  grantee  takes  with  notice  of  a 
prior  unregistered  deed,  and  he  convej-s  to  a  second  grantee,  with  like 
notice,  the  second,  as  well  as  the  first,  is  precluded  from  setting  up  the 
subsequent  deed,  against  the  prior  unregistered  deed. 

Defendant  defaulted. 
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EARLE   0.    FISKE. 

Sdpkeme  Judicial  Cocht  op  Massachusetts.     1870. 

[Baporled  103  Mass.  491.] 

Writ  of  entry  against  Elizabeth  L.  Fiske  (wife  of  Benjamin  Fiske), 
and  Mary  E.  Fiske,  to  recover  land  in  Maiden.  Writ  dated  April  14, 
1868.     Plea,  nul  disseisin. 

At  the  trial  in  the  Superior  Court,  before  Putnam,  J.,  these  facts 
appeared :  Nancy  A.  Fiske,  being  owner  of  the  demanded  premises, 
eonve3ed  them  to  Benjamin  and  Elizabeth  for  their  lives,  and,  subject 
to  their  life  estate,  to  Marj'  E.  Fiske,  by  dec<3s  dated  April  22,  1864, 
but  not  recorded  till  1867,  and  die<i  in  1865,  leaving  said  Benjamin, 
her  son,  as  her  sole  heir,  and  he  in  1866  executed  and  delivered  to  the 
demandant  a  deed  of  the  premises,  which  was  recorded  in  the  same 
year.  Upon  these  facts,  the  judge  ruled  that  Nancy  A.  Fiske  "  had 
no  seisin,  at  her  death,  which  would  descend  to  Benjamin  F'iske,  so  as 
to  enable  him  to  convey  a  good  title"  to  the  demandant.  Upon  this 
ruling,  the  demandant,  who  made  no  claim  to  any  estate  less  than  a  fee 
simple,  submitted  to  a  verdict  for  the  tenants,  and  alleged  exceptions. 

J.  G.  Abbott,  for  the  demandant 

R.  D.  Smith  and  H.  H.  Sprague,  for  the  tenants. 

Ames,  J.  The  formalities  which  shall  be  deemed  indispetisable  to 
the  valid  conveyance  of  land  are  prescribed  and  regulated  by  Statute. 
A  deed  duly  signed,  sealed  and  delivered  is  sufficient,  as  between  the 
original  parties  to  it,  to  transfer  the  whole  title  of  the  grantor  to  the 
grantee,  though  the  instrument  of  conveyance  may  not  have  been  ac- 
knowledged or  recorded.  The  title  passes  by  the  deed,  and  not  by  the 
registration.  No  seisin  remains  in  the  grantor,  and  he  has  literally 
nothing  in  the  premises  which  he  can  claim  for  himself,  transmit  to  his 
heir  at  law,  or  convey  to  any  other  person.  But  when  the  effect  of  the 
deed  upon  the  rights  of  third  persons,  such  as  creditors  or  bona  fide 
purchasers,  is  to  be  considered,  the  law  requires  something  more, 
namely,  either  actual  notice,  or  the  furtiier  formality  of  i"egistration, 
which  is  constructive  notice.  It  may  not  be  very  logical  to  say  that, 
after  a  man  has  literally  parted  with  all  his  right  and  estate  in  a  lot  of 
land,  there  still  remains  in  his  hands  an  attachable  and  transferable 
interest  in  it,  of  exactly  the  same  extent  and  value  as  If  he  had  made 
no  conveyance  whatever.  But,  for  th#  protection  o^  bona  fide  creditors 
and  purchasers,  the  rule  has  been  established  that  although  an  unre- 
corded deed  is  binding  upon  the  grantor,  his  heirs  and  devisees,  and 
also  upon  all  persons  having  actual  notice  of  it,  it  is  not  valid  and 
effectual  as  against  any  other  persons.  As  to  all  such  other  persons, 
the  unrecorded  deed  is  a  mere  nullity.  So  far  as  they  are  concerned,  it 
is  no  conveyance  or  transfer  which  the  Statute  recognizes  as  binding 
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on  them,  or  as  having  any  capacity  adversely  to  affect  their  rights,  as 
purchasers  or  attaching  creditors.  As  to  them,  the  peison  who  appears 
of  record  to  be  the  owner  is  to  be  taken  as  the  true  and  actual  owner, 
and  his  apparent  seisin  is  not  divested  or  affected  by  any  unknown  and 
unrecorded  deed  that  he  may  have  made.     Gen.  Sts.  c.  89,  §  3. 

It  is  argued,  however,  that,  as  the  unrecorded  deed  from  Nancy  A. 
Fiske  was  valid  and  binding  upon  herself  and  her  heirs  at  law,  nothing 
descended  from  her  to  her  son  Benjamin,  and  he  had  no  seisin  or  title 
which  he  could  convey  to  the  plaintiff.  A  case  is  cited  (ITUl  v.  Meeker, 
24  Conn.  211)  in  which  the  Supreme  Court  of  Connecticut  (Hiuman 
and  Storrs,  JJ.)  in  1855  decided  that  a  deed  of  land,  not  recorded 
until  after  the  death  of  the  grantor,  is  valid  against  a  purchaser  from 
his  heir  at  law,  although  such  purciiaser  has  no  knowledge  of  the  ex- 
istence of  the  deed.  From  this  decision  the  Chief  Justice  (Waite)  dis- 
sented, saying,  "So  far  as  my  researches  have  extended,  this  is  the 
first  case  in  the  whole  history  of  our  jurisprudence,  in  which  it  has  ever 
been  holden  that  an  unrecorded  deed  shall  defeat  the  title  of  a  bona  fide 
purchaser  or  mortgagee,  having  no  knowledge  of  the  existence  of  any 
such  deed,  unless  it  were  recorded  within  a  reasonable  time."  The 
cases  cited  from  the  decisions  of  the  Supreme  Court  of  Kentucky  are 
to  the  effect  also  that  the  protection  afforded  bj-  their  registration  laws 
against  an  unrecorded  deed  only  extend  to  purchasers  from  the  grantor 
himself,  and  not  to  purchasers  from  his  heirs  or  devisees.  Halls  v. 
Graham,  4  T.  B.  Monr.  120;  Hancock  v.  Beverly,  6  B.  Monr.  531. 
That  court  however  in  a  more  recent  ease,  decided  in  1857,  say  that, 
if  it  were  a  new  question,  "and  had  not  been  heretofore  decided," 
they  should  be  strongl\  inclined  to  give  to  the  Statute  a  liberal  con- 
struction, and  make  it  operate  as  a  i-emedy  for  the  whole  evil  which  it 
was  intended  to  guard  against.  They  add,  however,  that  as  the  pre- 
vious decision  had  become  a  settled  rule  of  property,  it  is  better  that 
the  law  should  remain  permanent,  "although  settled  originally  upon 
doubtful  principles."     Harlan  v.  Seaton,  18  B.  Monr.  312. 

We  do  not,  under  the  circumstances,  incline  to  yield  to  the  authority 
of  these  cases  in  the  construction  of  a  local  Statute  of  this  common- 
wealth. It  appears  to  us  that  the  plain  meaning  of  our  system  of  reg- 
istration is,  that  a  purchaser  of  land  has  a  right  to  rely  upon  the 
information  furnished  him  by  the  registry  of  deeds,  and  in  the  ab- 
sence of  notice  to  the  contrary  he  is  justified  in  taking  that  information 
as  true,  and  acting  upon  it  accordingly.  It  is  impossible  to  see  why 
the  unrecorded  deed  of  Nancy  A.  Fiske  should  have  any  greater  weight 
or  force  after  her  decease  than»it  had  immediately  after  it  was  first 
delivered.  It  could  not  be  any  more  or  less  binding  on  her  heir  at  law 
than  it  was  upon  herself;  he  was  as  much  the  apparent  owner  of  the 
land  as  she  had  been  during  her  lifetime.  The  manifest  purpose  of  our 
Statute  is,  that  the  apparent  owner  of  record  shall  be  considered  as 
the  true  owner  (so  far  as  subsequent  purchasers  without  notice  to 
the   contrary   are   concerned),  notwithstanding   anj-   unrecorded   and 
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unknown  previous  alienation.  As  against  the  claim  of  this  plaintiff, 
the  unrecorded  deed  of  Nancj'A.  Fiske  had  no  binding  force  or  effect, 
and  the  objection  of  tire  defendants,  that  in  consequence  of  her  having 
given  that  deed  nothing  descended  to  her  son  Benjamin  from  her,  is 
one  of  which  the}'  cannot  avail  themselves.  As  a  purchaser  without 
notice,  the  plaintiff  is  in  a  position  to  say  that  the  unrecorded  deed  had 
no  local  force  or  effect ;  that  she  died  seised  ;  that  the  property  de- 
scended to  Benjamin,  her  son  and  sole  heir  at  law.  Upon  that  assump- 
tion, liis  deed  would  take  precedence  over  the  unrecorded  deed  of  his 
mother,  in  exactly  the  same  manner  as  a  deed  from  his  mother  in  her 
lifetime  would  have  done  over  any  unrecorded  or  unknown  previous 
deed  from  herself.  The  ruling  at  the  trial  was  therefore  erroneous, 
and  the  plaintiff's 

Exceptions  are  sustained. 


MARSHALL   v.   ROBERTS. 
Supreme  Court  of  Minnesota.     1872. 

{Reported  18  Minn.  405.] 

The  plaintiff,  claiming  that  the  defendant  was  the  owner  of  certain 
real  estate,  and  that  after  having  sold  and  conveyed  the  same  to  him, 
and  knowing  his  deed  was  unrecorded,  he  sold  and  conveyed  the  same 
premises  to  other  parties,  who  were  purchasers  in  good  faith,  and 
whose  deeds  were  recorded,  brought  this  action  to  recover  damages 
therefor.  At  the  trial,  after  the  plaintiff  had  introduced  his  evidence 
and  rested,  the  defendant  moved  for  a  dismissal  of  the  action.  The 
court  granted  the  motion  and  judgment  of  dismissal  was  entered.  The 
plaintiff  appeals  to  this  court.  The  facts  upon  which  the  decision  is 
based,  are  fully  stated  in  the  opinion  of  the  court. 

Lorenzo  Allis,  for  appellant. 

Lampreys,  for  respondent. 

Berry,  J.  For  the  purpose  of  determining  the  only  question  neces- 
sary to  be  considered  in  this  case,  we  may  assume  that  the  following 
propositions,  which  plaintiff  claims  to  have  proved,  or  to  have  offered 
to  prove,  are  true  as  matter  of  fact :  — 

1st.  That  on  the  12th  day  of  Ma_y,  1860,  Louis  Roberts  was  the 
owner  of  lot  four,  in  block  four,  of  the  town  of  St.  Paul,  according  to 
the  recorded  plat  thereof. 

2d.  That  on  said  12th  day  of  May  said  Roberts,  together  with  his 
wife,  executed  and  delivered  to  the  plaintiff,  Joseph  M.  Marshall,  a 
quitclaim  deed  of  all  their  right,  title,  interest,  claim,  and  demand,  in 
and  to  said  lot,  which  deed  through  inadvertence  on  plaintiff's  part 
has  never  been  recorded. 

3d.  That  on  the  2d  day  of  August,  1865,  said  Roberts  (well  know- 
ing his  deed  to  Marshall,  and  Marshall's  inadvertent  omission  to  have 
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the  same  recorded)  for  a  valuable  consideration,  executed  and  delivered 
(his  wife  joining)  to  Uri  L.  Lamprey  a  quitclaim  deed  of  all  their 
right,  title,  interest,  claim  and  demand  in  and  to  said  lot,  which  deed 
was  duly  recorded  August  3d,  1865,  the  said  Lamprey  at  the  time  of 
said  convej'ance  to  him,  and  at  the  time  of  paying  the  consideration 
therefor,  having  no  notice  of  the  aforesaid  convejance  to  the  plaintiff. 

4th.  That  on  the  22d  day  of  May,  1867,  said  Lamprey  and  wife,  for 
a  valuable  consideration,  executed  and  delivered  to  William  J.  Cutler 
a  warranty  deed  of  said  lot,  which  was  duly  recorded  on  the  29th  day 
of  May,  1867,  the  said  Cutler  at  the  time  of  such  conveyance  to  him, 
and  at  the  time  of  paying  the  consideration  therefor,  having  no  notice 
of  said  conveyance  to  the  plaintiff,  and  having  purchased  in  good 
faith. 

Plaintiff's  claim  is,  that  by  reason  of  defendant's  deed  to  Lamprey, 
and  the  recording  thereof,  he  (plaintiff)  has  lost  his  title  to  the  lot  in 
question,  and  has  therefore  suffered  damage  to  the  value  of  said  lot, 
which  damage  he  seeks  to  recover  of  defendant  in  this  action. 

If  the  deed  from  Roberts  to  plaintiff  conveyed  nothing  to  plaintiff, 
the  subsequent  deed  to  Lampre}'  can  have  taken  nothing  awaj-  from 
him,  or,  in  other  words,  it  cannot  have  damaged  the  plaintiff". 

If  on  the  other  hand,  as  would  appear  from  the  facts  before  assumed, 
the  deed  from  Eoberts  to  plaintiff'  conveyed  a  good  title  to  the  lot  in 
question,  or  an}-  right,  title,  interest,  claim,  or  demand  in  or  to  it, 
then,  neither  such  good  title,  nor  any  such  right,  title,  interest,  claim 
or  demand,  could  be  taken  away  or  impaired  bj-  the  subsequent  con- 
veyance to  Lamprej'.  For  the  deed  to  Lamprey  is  a  quitclaim  deed  in 
common  form,  the  effect  of  which,  under  our  Statute,  is  to  pass  such 
estate  as  the  grantor  could  lawfully  convey  b}-  the  ordinary  deed  of 
bargain  and  sale.  In  Martin  v.  Brown,  4  Minn.  291,  it  is  held  that 
the  Legislature  by  the  words  "  lawfully  convey,"  intend  to  limit  the 
estate  conveyed  by  a  quitclaim  deed,  to  such  as  the  grantor  has  a 
legal  right  to  convey,  and  that  as  he  may  not  lawfully  convey  land 
which  he  has  already  conveyed  to  another,  nothing  passes  by  such 
deed  bej'ond  the  grantor's  actual  interest  at  the  time  of  the  convej-- 
ance.  And  in  HopeY.  Stone,  10  Minn.  152,  where  there  was  a  con- 
veyance (by  warranty  deed)  of  all  the  right,  title,  interest,  &c.,  &c., 
of  the  grantor  in  and  to  certain  land,  it  was  held  that  nothing  passed 
to  the  grantees  by  the  conveyance  which  the  grantor  had  previously 
convej-ed  to  the  other  parties.  (See  also  cases  there  cited.)  In  Eoer. 
est  V.  Ferris,  16  Minn.  26,  the  rule  thus  laid  down  in  Martin  v. 
Brown,  is  reiterated  ;  and  independently  (so  far  as  appears)  of  any 
Statute,  it  is  held  in  May  v.  Le  Claire,  11  Wallace,  232,  that  a  party 
who  has  acquired  his  title  by  a  quitclaim  deed  cannot  be  regarded  as  a 
bona  fide  purchaser  without  notice,  and  that,  such  conveyance  passes 
the  title  as  the  grantor  held  it,  and  the  grantee  takes  only  what  the 
grantor  could  lawfully  convey.  The  provisions  of  our  Statute  in 
regard  to  the  effect  of  recording  and  failing  to  record  deeds,  are  also 
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in  entire  harmony  with  the  views  expressed  in  the  case  cited.  Sec.  54, 
ch.  35,  Pub.  Stat.,  which  seems  to  have  been  in  force  at  the  time  when 
Roberts  made  the  deed  to  Lamprey,  enacts  that  every  conveyance  by 
deed,  &c.,  shall  be  recorded,  &c.,  and  that  everj'  such  conve3-ance.not 
so  recorded  shall  be  void,  as  against  any  subsequent  purchaser  in  good 
faith  and  for  a  valuable  consideration,  of  the  same  real  estate  or  any 
portion  thereof,  whose  conveyance  shall  be  first  duly  recorded.  Sub- 
stantially the  same  provisions  as  those  above  mentioned,  are  also 
found  in  sec.  24,  chap.  46,  Rev.  Stat.,  and  sec.  21,  chap.  40,  Gen. 
Stat.,  so  that  our  Statute  in  this  particular  seems  to  have  remained 
unchanged.  These  provisions,  as  will  appear  upon  a  moment's  reflec- 
tion, so  far  from  militating  against  the  views  expressed  in  the  cases 
cited,  come  to  their  aid,  since  it  is  only  the  purchaser  of  the  same  real 
estate,  or  any  portion  thereof,  who  by  his  priority  of  record  cuts  out 
the  title  of  a  prior  purchaser.  For  when  the  second  purchaser  obtains 
by  his  quitclaim  deed  only  what  his  grantor  had  (his  grantor's  right, 
title  and  interest)  at  the  time  when  such  deed  was  made,  he  is  not  a  pur- 
chaser of  the  same  real  estate  (or  any  part  thereof)  which  his  grantor 
had  previously  conveyed  away  and  therefore  no  longer  has.  But  be- 
sides this,  the  grantee  in  a  quitclaim  deed  like  that  from  Roberts  to 
Lamprey,  though  he  may  not  in  fact  have  known  that  his  grantor  hnd 
previously  conveyed  the  described  premises  to  another,  and  though  lie 
may  not  in  fact  have  intended  to  defraud  such  prior  grantee,  is  not  a 
purchaser  in  good  faith  as  against  such  prior  grantee,  for  nothing  is 
attempted  to  be  transferred  to  him,  except  whatever  right,  title,  &c., 
the  grantor  has  at  the  time  when  the  quitclaim  deed  is  executed,  so 
that  as  in  the  case  of  Hope  v.  Stone  the  very  terms  of  the  deed  are 
notice  of  the  existence  of  the  rights  which  have  been  conferred  upon 
such  prior  grantee,  or  any  other  person. 

These  considerations,  as  it  seems  to  us,  dispose  of  this  case  and  pre- 
vent us  from  reaching  the  questions  mainly  discussed  by  plaintiff's 
counsel. 

The  judgment  entered  below  dismissing  the  action  is'aflfirmed. 


FITZGERALD   v.   LIBBY. 

Supreme  Judicial  Court  of  Massachusetts.     1886. 

[Reported  142  31ass.  235.] 

Contract  to  recover  $100,  paid  by  the  plaintiff  to  the  defendant  at  a 
sale  by  auction  of  certain  land,  under  a  power  of  sale  contained  in  a 
mortgage  held  by  the  defendant.  Trial  in  the  Superior  Court,  before 
KnowUon,  J.,  who  allowed  a  bill  of  exceptions,  in  substance  as 
follows :  — 
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The  land  sold  to  the  plaintiff  is  composed  of  lots  288  and  289  on  a 
plan  of  a  large  tract  of  land  formerly  belonging  to  Daniel  Aj'er,  and 
known  as  "Ayer's  new  city,"  said  city  being  situate  in  Lowell,  westerly 
of  J,he  Boston  and  Lowell  Railroad,  and  southerly  of  the  Chelmsford 
Road,  so  called. 

The  two  lots  were  struck  off  to  the  plaintiff  as  the  highest  bidder  at 
said  auction,  and  the  plaintiff,  in  accordance  with  the  terms  of  sale, 
paid  the  defendant  $100  at  the  time  of  the  sale.  The  plaintiff  after- 
wards refused  to  accept  a  deed,  on  the  ground  that  tlie  two  lots  in 
question  were  not  included  in  the  mortgage  under  which  the  defendant 
assumed  to  sell  them. 

The  mortgage  in  question  was  executed  by  Daniel  Ayer,  on  October 
20,  1854,  and  was  recorded  on  October  24,  1854.  The  lots  conveyed 
were  described  as  follows  :  — 

"All  my  Silver  Lake  land,  so  called,  situate  in  Wilmington  in  said 
county,  being  all  the  land  in  said  town  bought  by  me  of  Charles  F. 
Abbott  bj-  deed  duly  recorded  in  Middlesex  registr}',  and  also  of  one 
Jacob  Manning,  and  also  of  one  Jones  and  one  Durgin,  all  adjoining 
and  on  a  plan  made  hy  one  Butterfield,  and  for  further  description  ref- 
erence is  made  to  deeds  of  said  several  pieces  duly  recorded  in  said 
registr}',  saving  and  excepting  a  few  lots  thereof  which  I  have  already 
conveyed.  Also  all  the  land  in  said  Wilmington  by  me  purchased  of 
one  Jaques  of  Worcester,  to  which  deed,  duly  recorded  in  said  regis- 
try, reference  is  made  for  further  description,  except  a  few  lots  by  me 
conveyed.  For  Manning  deed,  see  Book  691,  page  81.  For  Jaques, 
Book  688,  page  96.  See  also  other  deeds  in  said  registry.  Also  all 
those  parcels  of  land  situated  in  Wilmington,  in  said  county  of  Middle- 
sex, which  were  conveyed  to  me  bj-  James  Holton  b}-  his  deed  dated 
June  7th,  a,  d.  1854,  and  recorded  in  the  Middlesex  county  registry  of 
deeds,  Book  688,  page  123  and  124,  excepting  certain  parts  thereof 
which  I  have  heretofore  sold  and  conveyed  by  my  deeds.  Reference 
may  be  had  to  said  Holton's  deed  to  me,  and  the  record  thereof,  and 
of  the  deed  of  parts  thereof  given  by  me  heretofore,  for  a  full  and  per- 
fect description  of  the  premises.  Also  all  the  land  b}-  me  owned  and 
situate  in  my  new  citj',  so  called,  in  said  Lowell,  being  land  situate  in 
said  Lowell  westerly  of  Boston  and  Lowell  Railroad,  and  soutlierly  of 
the  Chelmsford  Road,  so  called ;  for  boundaries  and  description 
reference  is  made  to  deeds  to  me,   recorded  in   said   registry." 

On  January  6,  1852,  Daniel  Ayer  conveyed  lot  288,  by  a  warranty 
deed,  to  David  Corner.  This  deed  was  recorded  on  May  16,  1855. 
On  January  6,  1852,  A3-er  also  conveyed  lot  289  to  Lyman  J.  Sanborn. 
This  deed  was  recorded  on  January  12,  1856. 

The  defendant  contended  that  the  description  in  the  mortgage  in- 
cluded, in  legal  effect,  said  two  lots  288  and  289,  and  passed  the  same 
as  against  said  prior  deeds,  and  asked  the  judge  so  to  rule.  The  judge 
ruled  in  accordance  with  this  request,  and  ordered  a  verdict  for  the 
defendant.     The  plaintiff  alleged  exceptions. 
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A.  G.  Lamson  {J.  J.  Hogan  with  bim),  for  the  plaintifT. 

G.  F.  Richardson  and  F.  W.  Qua,  for  the  defendant. 

C.  Allen,  J.  The  onU'  question  is  whether,  by  the  true  construc- 
tion of  the  mortgage,  lots  288  and  289  are  to  be  deemed  to  have  been 
inckided  in  the  description  of  the  land  convej'ed  therebj'.  If  thej'  are, 
the  plaintiff  cannot  recover.  If  they  are  not,  his  exceptions  must  be 
sustained.  In  determining  this  question,  we  must  look  at  the  whole 
of  the  mortgage,  in  the  light  of  the  circumstances  under  which  it  was 
given. 

It  embraces  four  different  parcels,  or  clusters  of  parcels,  of  land.  In 
respect  to  the  first  three  of  these,  there  is  in  each  case  a  description  of 
land,  or  a  reference  to  deeds  which  are  designated,  sufficient  to  enable 
one  to  ascertain  the  boundaries  of  a  larger  quantity  of  land  originally 
owned  by  the  grantor,  from  which  he  had  conveyed  certain  portions  or 
lots  to  former  purchasers.  That  is  to  say,  the  grantor,  having  bought 
in  each  case  a  large  lot  of  land,  and  having  sold  portions  thereof,  then 
granted  the  residue  by  a  mortgage  in  effect  describing  the  whole  of  the 
large  lot,  and  excepting  therefrom  such  portions  as  he  had  already  con- 
veyed. By  a  somewhat  cumbersome  process,  any  one  familiar  with  the 
premises  could  ascertain  precisely  what  was  intended  to  be  included  in 
the  mortgage.  In  respect  to  the  fourth  parcel,  however,  the  phrase- 
ology was  changed,  and  the  language  of  the  conveyance  is  as  follows  : 
"Also  all  the  land  by  me  owned  and  situate  in  my  new  city,  so  called, 
in  said  Lowell,  being  land  situate  in  said  Lowell  westerly  of  Boston 
and  Lowell  Railroad,  and  southerly  of  the  Chelmsford  Road,  so  called  ; 
for  boundaries  and  description  reference  is  made  to  deeds  to  me 
recorded  in  said  registry."  No  deeds  are  specifically  designated,  and 
there  is  no  exception  of  lots  already  conveyed  by  him.  In  point  of 
fact,  it  appears  that  there  was  a  large  tract  of  land  in  Lowell,  formerly 
belonging  to  Ayer,  the  grantor,  and  known  as  "Ajer's  new  city," 
which  was  the  same  "  new  city"  mentioned  in  the  mortgage,  and  the 
lots  288  and  289  were  a  part  of  said  new  city,  and  were  shown  on  a 
plan  of  the  whole  tract,  and  had  been  sold  by  the  grantor  prior  to  the 
giving  of  the  mortgage,  by  warranty  deeds  not  recorded  until  after  the 
mortgage  was  recorded.  Whether  or  not  other  lots  had  also  been  sold 
by  him  does  not  appear  in  distinct  terms.  But  it  may  be  inferred  that 
the  large  tract  was  either  actually  improved,  or  was  designed  to  be 
improved,  by  laying  it  out  into  streets,  and  lots  for  sale. 

The  bill  of  exceptions  is  rather  meagre  in  its  facts.  But,  taking 
such  facts  and  circumstances  as  we  have,  it  seems  to  us  that  the  change 
in  the  phraseology,  when  the  fourth  parcel  was  to  be  described,  shows 
that  the  intention  was  to  include  only  such  land  as  the  grantor  then 
owned.  There  is  no  specific  description  of  land,  and  no  specific  desig- 
nation of  deeds  where  a  description  can  be  found.  The  conveyance  is 
a  mortgage,  and  not  an  absolute  deed.  The  reference  to  the  source  of 
the  grantor's  title  is  of  the  most  general  description  :  "for  boundaries 
and  descriptions  reference  is  made  to  deeds  to  me  recorded  in  said 
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registry."  This  reference,  while  certainly  entitled  to  some  weight,  is 
entitled  to  less  than  if  it  were  more  specific ;  and,  in  view  of  the  whole 
instrument,  it  is  not  sufficient  to  lead  to  the  conclusion  that  the  grantor 
intended  to  convey  all  that  was  convej-ed  to  him  by  those  deeds.  In 
all  the  earlier  instances,  where  there  was  a  definite  exception  of  lots 
already  conveyed  away  by  the  grantor  which  otherwise  would  form  a 
part  of  the  premises  described,  the  description  of  the  whole  original 
tract  was  also  more  definite. 

In  this  last  instance,  where,  for  some  reason,  the  original  tract  is  not 
described,  the  change  of  phraseolog}'  and  the  omission  of  such  an  ex- 
ception support  the  inference  that  a  similar  result  was  intended  to  be 
reached,  and  that  the  grant  was  understood  to  be  limited  to  such  por- 
tion of  the  large  tract  as  was  then  owned  by  the  grantor.  It  can 
hardly  be  supposed  that  he  would  intend  to  include  in  the  mortgage 
land  which  he  had  already  granted  away  to  otliers.  The  grantee  in  the 
mortgage  was  fairly  put  upon  inquiry.  If  he  was  content  to  accept  a 
grant  with  so  indefinite  a  description,  he  must  talie  the  rislt.  Other- 
wise, if  the  grantor  had  sold  all  of  the  large  tract  but  two  or  three 
scattered  lots,  and  then  made  a  deed  liiie  the  present  for  the  purpose 
of  conveying  what  was  left,  it  would  take  effect  in  priority  to  any  for- 
mer deeds  which  might  chance  to  remain  unrecorded,  thus  worldng  a 
practical  fraud  on  the  earlier  grantees,  and  entirely  subverting  the 
grantor's  intention.  Where  a  conve3-ance  is  made  with  no  particular 
description  of  the  land,  the  words  "all  the  land  by  me  owned" 
are  more  naturally  understood  to  mean  "  all  the  land  now  owned  by 
me ; "  which  is  equivalent  to  "  all  the  land  which  I  have  not  hereto- 
fore conveyed ;  '  and  such,  we  thinls,  is  the  true  construction  of  the 
present  mortgage. 

We  do  not  find  that  the  case  of  Woodward  v.  Sartwell,  129  Mass. 
210,  which  is  principally  relied  on  by  the  defendant,  decides  an5-thing 
to  the  contrary  of  this-,  while  the  construction  above  given  to  the 
mortgage  derives  more  or  less  support  from  numerous  other  decisions 
in  this  State  and  elsewhere.  Worthington -v.  Hylyer,  4  Mass.  196; 
Adams  v.  Cuddy,  13  Pick.  460;  Sweet  v.  Brown,  12  Met.  175; 
Chaffin  V.  Chaffin,  4  Gray,  280 ;  Hoxie  v.  Finney,  16  Gray,  332  •, 
Jamaica  Pond  Aqueduct  v.  Chandler,  9  Allen,  159  ;  Mills  v.  Shep- 
ard,  30  Conn.  98 ;  Brown  v.  Jachson,  3  Wheat.  449 ;  Hamilton  v. 
Doolittle,  37  111.  473;  McConnelv.  Heed,  A  Scam.  117;  /Starling  v. 
Blair,  4  Bibb,  288  ;  Morrell  v.  Fisher,  4  Exch.  591. 

For  these  reasons,  in  the  opinion  of  a  majority  of  the  court,  the 
entry  must  be 

Fkeceptions  sustained} 

1  See  also  Oof.  v.  Persona  Unknown,  43  Me.  432  (1857)  ;  Walker  v.  Lincoln,  45 
Me.  67  (1858) ;  Eaton  v.  Trowbridge,  38  Mich.  454  (1878). 
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JOHNSON   V.  WILLIAMS. 

Kansas  Supreme  Coukt.     1887. 

[Reported  37  Kan.  179.] 

Ejectment,  brought  by  Williams  against  Johnson,  to  recover  certain 
land  in  Elk  County.  Judgment  for  plaintiff,  at  the  May  Term,  1885. 
The  defendant  brings  the  case  here.  The  opinion  states  the  material 
facts. 

Soioen  and  KirJcpatrick,  for  plaintiff  in  error. 

Scott  and  Frith,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Valentine,  J.  This  was  an  action  in  the  nature  of  ejectment, 
brought  by  D.  H.  Williams  against  Samuel  M.  Johnson  for  the  recovery 
of  certain  real  estate  m  Elk  County.  The  record  clearly  shows  that 
Williams  is  the  legal  owner  of  the  land  in  controversy,  unless  his  title 
thereto  has  been  divested  by  a  certain  tax  deed  and  other  proceedings 
founded  thereon,  which  will  be  hereafter  mentioned.  On  September 
17,  1881,  the  aforesaid  tax  deed  was  executed  bj'  the  county  clerk  of 
Elk  County  to  Anna  Eby,  and  was  recorded  on  September  20,  1881. 
On  said  day,  Anna  Eby  executed  a  quitclaim  deed  for  the  land  to  Lark 
Vinson,  which  deed  was  recorded  on  December  10,  1881.  On  Sep- 
tember 26,  1881,  Vinson  commenced  an  action  in  the  District  Court  of 
Elk  County  against  the  said  defendant,  D.  H.  Williams,  and  others, 
to  quiet  his  title  to  the  property  in  controversy,  and  obtained  service 
of  summons  by  publication  only.  On  December  8,  1881,  a  judgment 
was  rendered  in  that  action,  quieting  Vinson's  title  as  against  all  the 
defendants  in  that  action.  On  December  10,  1881,  Vinson  executed 
a  quitclaim  deed  for  the  property  to  Richard  M.  Roe,  which  deed  was 
recorded  on  December  19,  1881.  On  July  22,  1882,  said  Roe  by  his 
quitclaim  deed  remised,  released,  and  quitclaimed  unto  Samuel  M. 
Johnson,  the  plaintiff  in  error,  defendant  below,  all  his  right,  title  and 
interest  in  and  to  the  land,  which  deed  was  duly  recorded  on  July  25, 
1882.  On  October  12,  1882,  Williams  filed  his  motion  in  the  District 
Court  of  Elk  Countj'  to  open  up  said  judgment  under  §  77  of  the  civil 
code;  and  such  proceedings  were  had  that  on  November  8,  1883,  the 
motion  was  sustained  and  Williams  permitted  to  defend  in  the  action. 
On  March  7,  1884,  a  trial  was  had  in  the  action,  and  judgment  was 
rendered  in  favor  of  Williams  and  against  Vinson,  decreeing  Williams 
to  be  the  owner  In  fee  simple  of  the  land,  and  quieting  his  title  as 
against  Vinson  and  all  persons  claiming  under  him.  This  present 
action  of  ejectment  was  commenced  on  August  8,  1884,  and  was  tried 
before  the  court  without  a  jury,  and  judgment  was  rendered  in  favor  of 
Williams  and  against  Johnson  for  the  recovery  of  the  land  and  for 
costs.    Johnson  brings  the  case  to  this  court  for  review. 
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It  is  admitted  that  Johnson  in  purchasing  the  property  paid  value 
therefor,  and  at  the  time  had  no  knowledge  of  the  claim  of  Williams  ; 
or,  in  other  words,  it  is  admitted  that  Johnson  was  "a  purchaser  in 
good  faith"  of  the  property,  provided  a  purchaser  taking  a  quitclaim 
deed  for  the  property  can  be  "  a  purchaser  in  good  faith."  In  this 
State  a  quitclaim  deed  to  land  will  convey  to  the  grantee  all  the  rights, 
interests,  title  and  estate  of  the  grantor  in  and  to  the  land,  unless 
otherwise  specified  by  the  deed  itself.  (Convejance  Act,  §  2 ;  Utley 
V.  Fee,  33  Kas.  683,  691.)  Such  deed  will  convey  such  of  the  cov- 
enants of  former  grantors  as  run  with  the  land.  ( Sooffins  v.  Grand- 
staf,  12  Kas.  467.)  And  the  grantee  in  a  quitclaim  deed  will  be 
entitled  to  such  further  title  or  estate  as  may  inure  at  any  time  to  the 
grantees  of  such  former  grantors  by  virtue  of  such  covenants  as  run 
with  the  land.  (See  case  last  cited.)  But  a  quitclaim  deed  will  not 
estop  the  maker  thereof  from  afterward  purchasing  or  acquiring  an 
adverse  title  or  interest,  and  holding  it  as  against  his  grantee.  (/Simp- 
son V.  Greeley,  8  Kas.  586,  597,  598 ;  Bruce  v.- Luke,  9  Id.  201,  207, 
el  seq.;  Scoffins  v.  Grandstaff,  12  Id.  469,  470;  Young  v.  Clippin- 
ger,  14  Id.  148,  150;  Ott  v.  Sprague,  27  Id.  624.)  And  a  person 
who  holds  only  by  virtue  of  a  quitclaim  deed  from  his  immediate 
grantor,  whether  he  is  a  purchaser  or  not,  is  not  a  bona  fide  purchaser. 
(Bayer  v.  Cockerill,  3  Kas.  283,  294;  Oliver  v.  Piatt,  44  U.  S.  333, 
410;  May  v.  Le  Claire,  78  Id.  217,  232;  Villa  v.  Rodriguez,  79  Id. 
323  ;  Dickerson  v.  Colgrove,  100  Id.  578,  584  ;  Baker  v.  Humphrey, 
101  Id.  494,  499  ;  Runyonv.  Smith,  18  Fed.  Rep.  579  ;  United  States 
V.  Sliney,  21  Id.  895;  Watson  v.  Phelps,  40  Iowa,  482;  Smith  v. 
Dioiton,  42  Id.  48;  Besore  v.  Bosh,  43  Id.  211,  212;  Springer  v. 
Bartle,  46  Id.  688;  Pastel  y.  Palmer,  [Sup.  Ct.  of  Iowa,]  32  N.  W. 
Rep.  257;  Bragg  v.  Paulk,  42  Me.  517;  Goe  v.  Persons  Unknovm, 
48  Id.  432  ;  Ridgeway  v.  Holliday,  59  Mo.  444  ;  Stoffel  v.  Schroeder, 
62  Id.  147;  Mann  v.  Best,  62  Id.  491;  Rodgers  v-  Burchard,  34 
Tex.  441,  452  ;  Harrison  v.  Boring,  44  Id.  255  ;  Thorn  v.  Newsom, 
64  Id.  161 ;  Richardson  v.  Levi,  [Sup.  Ct.  of  Tex.,]  3  S.  W.  Rep. 
444;  Smith's  Heirs  v.  Brunch  Bank  of  Mobile,  21  Ala.  126,  134; 
Derrick  v.  Brown,  66  Id.  162;  Everest  v.  Ferris.  16  Minn.  26; 
Marshall  v,  Roberts,  18  Id.  405;  Woodfolk  v.  Blount,  3  Hayw, 
[Tenn.]  146  ;  Smith  v.  Winston,  3  Miss.  601  ;  Kerr  v.  Freeman,  33 
Id.  292,  296;  Learned  v.  Corley,  43  Id.  688;  Leland  v.  Isenbeck,  1 
Idaho,  469 ;  Baker  v.  Woodward,  12  Ore.  3,  10 ;  same  case,  6  Pac. 
Rep.  174,  178;  Richards  v.  Snyder,  11  Ore.  511 ;  same  case,  6  Pac. 
Eep.  186;  Snowden  v.  TyUr,  [Sup.  Ct.  of  Neb.]  31  N.  W.  Rep.  661, 
668  ;  McAdnw  v.  Black,  6  Mont.  601 ;  same  case,  13  Pac.  Rep.  377, 
380,  381 ;  Martin  v.  Morris,  62  Wis.  418  ;  same  case,  22  N.  W.  Rep. 
525;  Laurens  v.  Anderson,  [Tex.  J  1  S.  W.  Rep.  379;  Dodge  v. 
Briggs,  27  Fed.  Rep.  160;  Peaks  v.  Blethen,  [Me.]  1  Atl.  Rep.  451.) 
It  may  be  that  with  reference  to  some  equities  or  interests  in  real 
estate,  the  purchaser  who  holds  only  under  a  quitclaim  deed  may  be 
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deemed  to  be  a  bona  fide  purchaser;  for  equities  and  interests  in  real 
estate  may  sometimes  be  latent,  hidden,  secret  and  concealed,  and  not 
only  unknown  to  the  purchaser,  but  undiscoverable  by  the  exercise  of 
any  ordinary  or  reasonable  degree  of  diligence.  It  is  possible  also 
that  a  purchaser  taking  a  quitclaim  deed  may  under  the  registry  laws 
be  considered  a  bonafi.de  purchaser  with  reference  to  a  prior  unre- 
corded deed  with  respect  to  which  he  has  no  notice  nor  any  reasonable 
means  of  obtaining  notice.  {JSradbury  v.  Davis,  5  Col.  265  ;  Butter- 
field  v.  Smith,  11  III.  485  ;  Brown  v.  Banner  Coal  and  Coal  Oil  Co., 
97  Id.  214  ;  Fox  v.  HaU,  74  Mo.  315  ;  Graff  v.  MiddUton,  43  Cal. 
341  ;  Pettingill  v.  Devin,  35  Iowa,  344.  But,  contra,  see  Thorn  v. 
JVewsom,  64  Tex.  161;  same  ease,  53  Am.  Rep.  747,  and  note; 
JPastel  V.  Palmer,  supra.) 

We  should  think  that  in  all  cases,  however,  where  a  purchaser  takes 
a  quitclaim  deed  he  must  be  presumed  to  take  it  with  notice  of  all  out- 
standing equities  and  interests  of  which  he  could  by  the  exercise  of 
au3-  reasonable  diligence  obtain  notice  from  an  examination  of  all  the 
records  atfecting  the  title  to  the  propertj',  and  from  all  inquiries  which 
he  might  make  of  persons  in  the  possession  of  the  property,  or  of 
persons  paying  taxes  thereon,  oi'  of  anj-  person  who  might,  from  any 
record  or  from  any  knowledge  which  the  purchaser  might  have,  seem- 
ingly have  some  interest  in  the  property.  In  nearly  all  cases  between 
individuals  where  land  is  sold  or  conveyed,  and  where  there  is  no 
doubt  about  the  title,  a  general  warranty  deed  is  given  ;  and  it  is  only 
in  cases  where  there  is  a  doubt  concerning  the  title  that  only  a  quit- 
claim deed  is  given  or  received  ;  hence,  when  a  party  takes  a  quitclaim 
deed,  he  knows  lie  is  taking  a  doubtful  title  and  is  put  upon  inquirj'  as 
to  the  title.  The  ver^-  form  of  the  deed  indicates  to  him  that  the 
grantor  has  doubts  concerning  the  title  ;  and  the  deed  itself  is  notice 
to  him  that  he  is  getting  only  a  doubtful  title.  Also,  as  a  quitclaim 
deed  can  never  of  itself  subject  the  maker  thereof  to  any  liability,  such 
deeds  may  be  executed  recklessl3',  and  by  persons  who  have  no  real 
claim  and  scarcely  a  shadow  of  claim  to  the  lands  for  which  the  deeds 
are  given  ;  and  tlie  deeds  may  be  executed  for  a  merely  nominal  con- 
sideration, and  merely  to  enable  speculators  in  doubtful  titles  to  harass 
and  annoy  the  real  owners  of  the  land  ;  and  speculators  in  doubtful 
titles  are  always  ready  to  pay  some  trifling  or  nominal  consideration 
to  obtain  a  quitclaim  deed.'  This  kind  of  thing  should  not  be  encour- 
aged. Speculators  in  doubtful  titles  are  not  so  pre-eminently  unselfish, 
altruistic,  or  philanthropic  in  their  dealings  with  others  as  to  be  entitled 
to  any  very  high  degree  of  encouragement  from  anj-  source.  There  are 
cases  which  are  claimed  to  be  adverse  to  the  opinions  herein  expressedi 
They  will  be  found  cited  in  Martindale  on  Conve3-ancing,  §§  59  and 
285,  and  notes,  and  12  Cent.  L.  J.  127. 

Not  wishing  to  decide  anything  further  in  this  case  than  is  necessary 
to  be  decided,  our  decision  will  be  as  follows :  A  person  who  holds 
real  estate  by  virtue  of  a  quitclaim  deed  only  from   his   immediate 
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grantor,  whether  he  is  a  purchaser  or  not,  is  not  a  bona  fide  purchaser 
with  respect  to  outstanding  and  adverse  equities  and  interests  shown 
by  the  records  or  which  are  discoverable  by  the  exercise  of  reasonable 
diligence  in  making  proper  examinations  and  inquiries. 

The  judgment  of  the  court  below  will  be  affirmed. 

All  the  justices  concurring. 


DOW  V.   WHITNEY. 

SupEEME  JuDiciAi,  Court  of  Massachusetts.     1888. 

\Re.;poried  147  Mass.  1.] 

Bill  in  equity,  filed  August  7,  1887,  for  the  specific  performance 
by  the  defendant  of  an  agreement  to  purcjiase  land.  The  facts  of  the 
case  are  as  follows. 

On  November  2,  1857,  Stephen  Dow  became  the  owner  of  a  tract 
of  land  in  Brookline,  including  the  premises  in  question,  bj'  deeds, 
which  were  duly  recorded,  from  Samuel  A.  Kobinson  and  others,  and 
from  Otis  Withington,  and  subsequently  conveyed  portions  of  it,  other 
than  such  premises ,  to  different  persons  by  deeds  also  recorded. 

On  November  1,  1878,  Stephen  Dow,  by  a  deed,  which  contained  the 
usual  covenants  of  warranty*,  convej'ed  to  "  Alfred  A.  Dow,  liis  heirs 
and  assigns,  all  my  interest  in  all  that  lot  of  land,  with  the  buildings 
thereon,  situated  on  Corey  Hill,  in  Brookline,  in  the  county  of  Norfolk 
and  Commonwealth  aforesaid,  bounded  on  the  north  by  Summit  Ave- 
nue ;  east  by  land  now  or  late  of  William  Woods ;  north  again  by  said 
Woods  ;  east  again  by  land  now  or  late  of  Thomas  Griggs ;  south  by 
land  of  Henry  M.  Whitney,  land  of  Mrs.  John  M.  Clark,  and  Beacon 
Street;  and  west  by  land  now  or  late  of  E.  D.  Jordan  et  al.,  formerly' 
of  James  Bartlett ;  being  the  same  premises  conveyed  to  me  b}-  S.  A. 
Robinson  et  ul.,  also  by  Otis  Withington,  by  deed  dated  November  2, 
1857,  and  recorded  with  Norfolk  Deeds,  book  261,  page  279,  .  .  . 
hereby  conveying  to  said  grantee  all  the  land  conveyed  to  me  bj-  the 
deeds  aforesaid,  except  such  portions  thereof  as  I  have  heretofore 
sold." 

On  October  1,  1879,  Alfred  A.  Dow,  by  a  deed  of  like  tenor  as  the 
above,  conveyed  "  all  my  interest"  in  the  same  land  to  the  plaintiff, 
who,  on  February  23,  1887,  entered  into  an  agreement  in  writing  with 
the  defendant  for  its  sale  and  purchase,  she  to  give  a  "  good  and  clear 
title  to  the  same  free  from  all  incumbrances." 

The  defendant  contended  that  the  deeds  from  Stephen  Dow  to  Alfred. 
A.  Dow,  and  from  the  latter  to  the  plaintiff,  conveyed  only  such  interest 
as  each  grantor  actually  had  at  the  time  of  the  deliverj-  thereof,  and 
was  subject  to  possible  unrecorded  deeds  theretofore  made  by  each,. 
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but  of  which  there  was  no  evidence,  and  that  the  plaintiff  could  not 
make  title  in  accordance  with  the  agreement. 

Hearing  before  0.  Allen,  J.,  who  ordered  a  decree  for  the  plaintiff; 
and  tlie  defendant  appealed  to  the  full  court. 

U.  W.  Ghaplin  and  J,  R.  Garret,  for  the  defendant. 

A.  Hemenway  and  M.  T.  Allen,  for  the  plaintiff. 

Morton,  C.  J.  It  is  clear  that  the  clause  following  the  specific 
description  in  Stephen  Dow's  deed,  beginning,  "  being  the  same 
premises,"  etc.,  was  not  intended  to  limit  the  prior  granting  clause 
of  the  deed,  or  to  alter  the  description,  but  was  inserted  for  the  pur- 
pose of  showing  the  grantor's  chain  of  title.  Lovejoy  v.  Lovett, 
124  Mass.  270. 

The  principal  question  in-  this  case  is  whether  the  deed  of  Stephen 
Dow  conveyed  to  the  grantee  a  title  which  is  superior  to  that  of  any 
grantee  by  a  prior  unrecorded  deed  of  the  grantor.  Tliis  question  was 
fully  considered  and  discussed  in  Woodward  v.  Sartwell,  129  Mass. 
210.  In  that  case,  it  was  held  that  a  deed  by  an  officer,  upon  a  sale  on 
execution  of  "  all  the  right,  title,  and  interest"  of  the  judgment  debtor 
in  land  specifically  described  in  the  deed,  tooli  precedence  of  a  prior 
unrecorded  deed  of  the  judgment  debtor,  and  conveyed  to  the  pur- 
chaser a  good  title.  The  court  put  the  decision  upon  the  ground,  that 
an  attaching  creditor  has  the  same  standing  as  a  bona  fide  purchaser, 
and  that  the  deed  of  the  officer  '•  is  equivalent  to  a  conveyance  made 
by  the  debtor  at  the  time  the  attachment  was  made ;  and  in  the  case  at 
bar,  as  the  record  title  then  stood  in  the  name  of  the  debtor,  as  to  bo7ia 
fide  purchasers,  he  was  the  owner  of  the  land." 

We  are  satisfied  that  these  views  are  correct.  We  can  see  no  sound 
distinction  between  a  deed  made  b}'  an  officer  upon  a  sale  on  execu- 
tion, and  a  deed  made  by  the  debtor  himself.  In  either  case,  the  deed 
conveys  all  the  title  which  the  debtor  had,  and  no  more  ;  but  a  prior 
unrecorded  deed  has  no  effect  except  as  between  the  parties  to  it,  and 
others  having  notice  of  it,  and  as  to  creditors  and  purchasers  leaves 
the  title  in  the  grantor.     Earle  v  Fiske,  10.3  Mass.  491. 

A  deed  of  ''  all  the  right,  title,  and  interest,"  or  of  ''  all  the  interest," 
of  the  grantor  in  a  lot  of  land,  conveys  the  same  title  as  a  deed  of  the 
land.  It  is  the  policy  of  our  laws  that  a  purchaser  of  land,  by  exam- 
ining the  registry  of  deeds,  may  ascertain  the  title  of  his  grantor.  If 
there  is  no  recorded  deed,  he  has  the  right  to  assume  that  the  record 
title  is  the  true  title.  The  law  has  established  the  rule,  for  the  protec- 
tion of  creditors  and  purchasers,  that  an  unrecorded  deed,  if  unknown 
to  them,  is  as  to  them  a  mere  nullity.  The  reasons  for  the  rule  apply 
with  equal  force  in  the  case  of  a  deed  of  the  grantee's  right,  title,  and 
Interest,  as  in  that  of  a  deed  of  the  land.  We  are  of  opinion,  there- 
fore, that  the  deed  of  Stephen  Dow  conveyed  to  his  grantee  a  title 
which  is  good  against  any  prior  deed,  if  unrecorded.  To  hold  other- 
wise would  defeat  the  purpose  of  the  registration  laws,  and  create  con- 
fusion iu  the  titles  to  land. 


436  DOW  V.    WHITNEY.  [CHAP.  II. 

It  is  to  be  noticed  tliat  the  deed  in  this  case  contains  a  specific  de- 
scription of  the  land  intended  to  be  conveyed,  and  contains  the  usual 
covenants  of  warranty.  The  case  is  thus  distinguished  from  a  class  of 
cases  relied  upon  by  the  defendant,  in  which  it  has  been  held  that, 
where  a  deed  contains  no  particular  description,  but  only  a  general 
description,  like  "  all  my  land,"  or  "  all  the  land  I  have  in  Boston,"  or 
other  similar  general  description,  it  does  not  take  precedence  of  prior 
unrecorded  deeds  of  the  grantor.  See  Adams  v.  Cuddy,  13  Pick.  460  ; 
Jamaica  Fond  Aqueduct  v.  Chandler,  9  Allen,  159  ;  Fitzgerald  v. 
Zibby,  142  Mass.  235.  In  each  of  these  cases  the  question  was  not 
as  to  the  effect  of  a  prior  unrecorded  deed  of  the  same  land,  but  it  was 
whether  the  land  previously  sold  was  included  within  the  description  of 
the  later  deed.  In  other  words  it  was  a  question  of  the  construction 
of  the  deed  relied  upon.  No  such  question  can  arise  in  the  case  at 
bar,  as  the  description  of  the  land  intended  to  bo  conveyed  is  specific 
and  exact.  The  same  considerations  apply  to  the  deed  from  Alfred  A. 
Dow  to  the  plaintiff. 

The  defendant  contends  that  specific  performance  of  his  contract 
ought  not  to  be  decreed,  because,  if  compelled  to  take  a  conveyance, 
he  may  afterwards  be  exposed  to  litigation  to  defend  his  title.  It  is 
not  known  that  there  is  any  unrecorded  deed  made  bj-  Stephen  Dow  or 
Alfred  A.  Dow.  The  only  alleged  defect  is,  that  there  is  a  possibility  ■ 
that  there  is  such  a  deed,  and  that  the  grantee  in  it  may  hereafter 
appear  and  contest  the  defendant's  title. 

The  defendant  ought  not  to  be  required  to  accept  a  title  that  is 
doubtful.  But  in  this  case  there  is  no  reasonable  doubt  that  the 
plaintiffs  deed  conveys  a  good  title.  Its  validity  depends  upon  a  pure 
question  of  law,  and  no  question  of  fact  is  involved.  The  mere  possi- 
bility that  a  claimant  may  hereafter  appear  and  ask  the  court  to  over- 
turn a  well  settled  rule  of  law  is  not  such  a  defect  or  doubt  in  the  title 
as  ought  to  lead  the  court  in  its  discretion  to  deny  to  the  plaintiff 
the  right  in  equity  to  a  specific  performance  of  the  contract.  Hayes  v. 
Harmony  Grove  Cemetery,  108  Mass.  400 ;  Chesman  v.  Cunimings, 
142  Mass.  65. 

As  the  parties  agree  to  the  form  of  the  decree  entered  by  the  justice 
who  heard  the  case,  it  should  therefore  be  aflSrmed. 

Decree  affirmed. 
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SECTION  VI. 

EFFECT   OF   NOTICE. 

BLADES   V.   BLADES. 

Chanceet.     1727. 

[Reported  1  Hq.  Cos.  Ah.  358,  pi.  12.] 

In  a  case  between  two  purchasers  of  lands  in  Yorkshire,  where  the 
second  purchaser  having  notice  of  the  first  purchase,  but  that  it  was 
not  registered,  went  on  and  purchased  the  same  estate,  and  got  his 
purchase  registered ;  j'et  it  was  decreed,  that  having  notice  of  the  first 
purchase,  though  it  was  not  registered,  bound  him,  and  that  his  getting 
his  own  purchase  first  registered  was  a  fraud,  the  design  of  those  Acts 
being  onlj-  to  give  parties  notice,  who  might  otherwise,  without  such 
registry,  be  in  danger  of  being  imposed  on  by  a  prior  purchase  or  mort- 
gage, which  they  are  in  no  danger  of  when  they  have  notice  thereof  in 
any  manner,  though  not  by  the  registry.  By  Lord  Chancellor  King 
decreed.^ 


DOE  d.   ROBINSON  v.  ALLSOP. 

King's  Bench.     1821. 

[Reported  5  B.  &  Aid.  142.] 

Ejectment  to  recover  certain  premises  in  the  parish  of  Saint  Mary-le- 
bone,  in  the  County  of  Middlesex.  Plea  general  issue.  The  cause  was 
tried  hefore  Abbott,  C.  J.,  at  the  Westminster  sittings  after  Michaelmas 
Term,  1820,  when  a  verdict  was  found  for  the  plaintiff,  subject  to  a  special 
case  upon  the  following  facts.  The  demise  was  laid  on  the  2d  day  of 
March,  1818.  By  lease  dated  the  30th  day  of  March,  1813,  the  premi- 
ses in  question  were  demised  by  Matthew  Wood  to  George  Stoddart, 
since  deceased,  for  a  term  of  88  years.  This  lease  was  prepared  by 
the  then  attorney  of  Stoddart,  and  left  by  Stoddart  in  his  possession. 
About  this  time,  the  plaintiff,  Robinson,  paid  large  sums  of  money  for, 
and  on  account  of  Stoddart,  and  by  his  desire  also,  paid  a  sum  of 
£13  14s.  6c?.  for,  and  obtained  the  possession  of  the  lease  from  the  attor- 
ney who  had  prepared  it,  and  with  whom  it  had  been  left.  On  the  29th 
October,  1813,  upon  a  settlement  of  accounts  between  Stoddart  and 
Robinson,  Stoddart  gave  to  Robinson  an  acceptance  for  £83  5s.,  which 
was  then  due  to  Robinson,  in  addition  to  the  former  sum  of  £13  14s.  Qd., 

1  See  Le  Neve  v.  Le  Neve,  Amb.  436  (1747). 
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and  in  the  month  of  February,  1814,  Robinson  further  paid  on  ac- 
count of  Stoddart,  £.70,  and  put  into  an  auctioneer's  hands  the  lease 
to  be  sold  by  public  auction.  At  the  sale,  no  person  bidding  sufficiently 
high  for  the  premises,  they  were  bought  in,  and  the  lease  delivered  back 
to  Robinson.  By  indenture  of  the  25th  day  of  July,  1814,  in  considera- 
tion of  £190,  Stoddart  assigned  the  lease  and  premises  to  one  Jeremiah 
Moore  for  all  his  term  therein,  but  the  lease  remained  in  Robinson's 
possession.  On  the  4th  day  of  November,  1815,  Stoddart  was  dis- 
charged from  the  King's  Bench  prison,  pursuant  to  an  order  of  the 
court  for  the  relief  of  insolvent  debtors,  and,  upon  his  discharge,  by 
indenture  bearing  date  the  4th  day  of  November,  1815,  assigned  all  his 
estate,  property,  and  effects  in  possession,  remainder  and  reversion, 
to  the  provisional  assignee  of  the  insolvent  debtors'  court.  This  assign- 
ment was  registered  in  the  register  oflBce,  in  the  County  of  Middlesex, 
on  the  7th  day  of  October,  1818.  In  the  schedule  of  the  said  insol- 
vent's estate,  property,  and  effects,  filed  in  court,  and  which  accom- 
panied the  assignment  to  the  provisional  assignee  of  the  court,  the 
lessor  of  the  plaintiff,  Robinson,  was  stated  and  returned  as  a  creditor 
of  the  insolvent,  and  the  premises  in  question  were  stated  to  have  been 
mortgaged  or  conveyed,  and  then  to  be  in  mortgage  and  conveyed  for 
£60  to  a  Mr.  Barton  Greenwood,  and  also  to  the  said  Jeremiah  Moore. 
On  the  19th  day  of  December,  1815,  Moore  put  the  premises  up  to  sale 
by  public  auction.  The  auctioneer  had  not  the  original  lease,  which 
was  at  that  time  in  Robinson's  possession,  but  Robinson  knew  that  he 
was  about  to  sell  the  premises,  and  desired  the  auctioneer,  if  thej'  went 
for  a  certain  price,  to  buy  them  in  for  him.  The  premises,  however, 
exceeded  Robinson's  price,  and  they  were  finally  bought  by  one  William 
Barton,  and  the  auctioneer  sometime  afterwards  told  Barton,  that  if 
Robinson  was  paid  £30  he  would  give  up  the  lease,  but  Barton  refused. 
On  the  31st  day  of  Jul)',  1817,  the  plaintiff,  Robinson,  as  one  of  the 
creditors  of  Stoddart,  took  an  assignment  from  the  provisional  assignee 
of  Stoddart,  of  all  the  insolvent's  estate  and  effects,  and  the  7th  Octo- 
ber, 1818,  registered  the  original  lease  of  the  30th  day  of  March,  1813, 
and  also,  at  the  same  time,  registered  the  assignment  to  the  provisional 
assignee,  and  the  assignment  from  the  provisional  assignee  to  him,  dated 
the  31  St  of  July,  1817,  and  brought  an  ejectment  against  the  then  tenant 
in  possession,  in  Michaelmas  Term,  1819,  but  was  nonsuited  by  reason 
of  his  not  being  able  to  prove  the  discharge  of  Stoddart  under  the  Insol- 
vent Debtors' Act  by  the  regular  proof.  On  the  9th  June,  1819,  Wil- 
liam Barton  assigned  the  premises  to  the  present  defendant,  GeOrge 
Alexander  Allsop,  for  the  term  therein,  and  the  plaintiff,  Robinson, 
brought  the  ejectment  against  the  present  defendant,  who  appeared  as 
landlord.  The  assignments  by  Stoddart  to  Moore  of  the  25th  July,  1814, 
and  assignment  from  Moore  to  Barton  of  the  13th  July,  1816,  were  not 
registered  until  the  27th  day  of  February,  1819. 

IToU,  for  the  plaintiff. 

Abraham,  contra. 
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Abbott,  C  J.  A  court  of  law  is  now  called  upon  for  the  first  time, 
to  put  a  construction  on  the  words  of  this  Statute,  by  which  it  is  enacted, 
that  every  deed  or  conveyance  that  shall,  after  the  29th  September, 
1709,  be  made  and  executed,  shall  be  adjudged  fraudulent  and  void 
against  any  subsequent  purchaser,  or  mortgagee,  for  valuable  con- 
sideration, unless  a  memorial  thereof  be  registered  before  the  registering 
of  the  memorial  of  the  deed  or  conveyance,  under  which  such  subse- 
quent purchaser  or  mortgagee  shall  claim.  Now  it  is  impossible,  that 
plainer  words  could  be  used,  and  I  think,  that,  sitting  in  a  court  of 
law,  we  are  bound  to  give  effect  to  them,  and  that  we  cannot  say,  that 
this  deed  is  not  fraudulent  and  void  within  the  meaning  of  this  Act,  be- 
cause, possibly  it  may  turn  out  upon  examination,  that  the  defendant 
is  entitled  to  some  relief  in  equitJ^  If  there  be  any  such  ground,  a 
court  of  equity  maj-  interfere,  and  this  case  shows  clearly  how  inconve- 
nient it  would  be,  if  this  court  were  to  enter  into  any  equitable  con- 
siderations. For  here,  it  is  cleaf ,  that  the  lessor  of  the  plaintiff  had  at 
all  events  a  lien  on  the  instrument  of  conveyance.  What  effect  that 
might  have  on  a  court  of  equity,  I  cannot  say,  but  I  think  it  at  least  is 
a  fit  matter  for  its  consideration.  We,  however,  in  a  court  of  law,  must 
give  effect  to  the  words  of  the  Act. 

Bayley,  J.  I  am  of  the  same  opinion.  The  words  of  the  Statute 
are,  that  such  deeds  or  conveyances  shall  be  adjudged  fraudulent  and 
void  against  every  subsequent  purchaser  for  valuable  consideration.  It 
is  to  be  observed,  that  the  words  '■^  bona  fide  purchaser"  are  not  used. 
I  think,  therefore,  that  we  are  bound  in  a  court  of  law  to  give  effect  to 
these  words.  That  seems  to  have  been  the  opinion  of  the  judges  in  the 
cases  cited,  although  they  thought  tliat  a  court  of  equity  would,  in  some 
cases,  interfere  to  relieve  the  party.  It  is  so  laid  down  by  Lord  Hard- 
wicke,  in  Le  Neve  v.  Le  Neve,  and  the  woids  of  Lord  Mansfield,  in 
DoeY.  Moutledge,  Cowp.  712,  are  these,  "Equity  says,  if  the  part}' 
knew  of  the  unregistered  deed,  his  registered  deed  shall  not  set  it  aside, 
because  he  has  that  notice  which  the  Act  of  Parliament  intended  he 
should  have.  He  therefore  puts  it  as  a  case  in  which  equity  would 
interfere  ;  and  the  circumstances  of  this  case  show  the  proprietj-  of  our 
adhering  to  the  words  of  the  Act ;  for  I  am  by  no  means  clear  that  we 
should  not  woi'k  great  injustice,  if  we  were  to  decide  in  favor  of  the 
defendant. 

Best,  J.  The  words  of  this  Statute  are  quite  clear,  and  in  the  ab- 
sence of  any  case,  I  should  think  the  plaintitf  entitled  to  judgment. 
But  it  seems  to  me,  that  the  case  of  Le  Neve  v.  Le  Neve,  in  which  Lord 
Hardwicke  considers  the  party  under  these  circumstances  as  entitled  to 
relief  in  equity,  is  an  authority  to  show,  that  at  law  he  is  without 
defence. 

HoLEOYD,  J.,  absent  at  chambers. 

Judgment  for  the  lessor  of  the  plaintiff . 
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STEOUD   V.   LOCKAET. 
Supreme  Court  of  Pennsylvania.    1797. 
[Beported  4  Ball.  153-] 

Scire  facias  on  a  mortgage.  The  mortgage  had  not  been  recorded, 
conformably  to  the  Act  of  Assembly  ;  and  Lockart  had  purchased  the 
premises.  But,  on  the  trial,  the  plaintiff  proved,  that  Lockart  knew 
of  the  existence  of  the  mortgage  at  the  time  of  his  purchase,  and  said 
he  would  have  to  pay  it,  although  it  was  not  then  recorded. 

By  the  Court.  The  case  is  too  plain  for  controversy.  The  plain- 
tiff must  have  a  verdict ;  and  all  the  trouble  of  the  jury  will  be  to 
calculate  the  interest. 

Verdict  for  the  plaintiff.^ 


MAYHAM   V.   COOMBS. 
Supreme  Court  or  Ohio.     1846. 

[Reported  14  Ohio,  428.] 

This  is  a  bill  in  chancery  reserved  in  the  County  of  Clermont. 

This  bill  is  filed  bj'  the  complainant  to  foreclose  a  mortgage,  and  to 
procure  the  sale  of  mortgaged  premises.  Benjamin  Coombs  is  the 
mortgagor,  Anna  Parker,  a  mortgagee,  and  Mathias  Kagler,  a  judg- 
ment creditor.  There  are  other  defendants,  but,  for  present  purposes, 
it  is  unnecessary  to  specify  the  relations  in  which  they  stand  to  the 
case. 

The  facts,  so  far  as  respects  the  several  mortgages  and  the  judgment, 
are  as  follows:  Anna  Parker,  on  the  12th  daj- of  March,  1838,  con- 
tracted to  sell  to  Benjamin  Coombs  one  hundred  and  one  acres  of  land, 
and  which  is  the  only  land  about  which  there  is  any  controversy,  and 
gave  to  him  a  title  bond.  At  the  same  time  she  took  his  note  for  the 
purchase  monej-,  signed  by  James  Coombs  as  his  security.  On  the  18th 
day  of  July,  1840,  she  conveyed  the  same  land,  by  deed  duh'  executed, 
and  took  back  a  mortgage,  to  secure  the  payment  of  $1 ,616,  the  balance 
due  of  the  purchase  monej-.  This  mortgage  was  recorded  on  the  11th 
day  of  November,  1840. 

On  the  30th  day  of  October,  1840,  Benjamin  Coombs  executed  to  the 
complainants  a  mortgage  of  the  same  premises  to  secure  the  payment 
of  twelve  hundred  and  sixty-nine  dollars,  whi6h  mortgage  was  entered 
for  record  on  the  day  of  its  date. 

1  See  Briiton's  Appeal,  45  Pa.  172  (1803). 
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This  latter  mortgage  also  covered  fiftj'  acres  of  land  in  addition  to  the 
one  hundred  and  one  acres,  which,  in  1837,  had  been  mortgaged  by 
Coombs  to  one  Shadrack  Lane,  to  secure  the  payment  of  two  hundred 
and  seventy  dollars,  which  mortgage,  on  the  17th  day  of  May,  1841,  was 
assigned  by  Lane  to  the  complainant.  As  to  this  fifty  acres,  there  is 
not,  at  present,  any  controversy.  Or  the  30th  July,  1840,  the  defen- 
dant, Mathias  Kagler,  recovered  a  judgment  in  the  Court  of  Common 
Pleas  of  Clermont  County,  against  Benjamin  Coombs,  for  $506.25  and 
costs  of  suit. 

Anna  Parker,  in  her  answer  to  the  bill,  charges  that  the  complainant, 
at  the  time  he  received  his  mortgage,  had  full  notice  of  the  existence 
of  her  mortgage,  and  that,  with  a  view  to  defraud  her,  he  procured  his 
to  be  first  received ;  and  she  calls  upon  him,  by  interrogatories,  to 
answer  this  charge. 

In  answer,  he  denies  notice  pereraptorilj'.  Much  evidence,  however, 
is  on  file  to  prove  notice,  but  the  view  of  the  case  taken  by  the  court, 
renders  it  unnecessarj'  to  abstract  this  evidence. 

The  defendant,  Parker,  further  alleges,  in  her  answer,  that  the  con- 
sideration of  the  note  secured  by  the  complainant's  mortgage,  is  made 
up,  in  a  great  measure,  of  exorbitant  interest,  and  such  exorbitant 
interest  compounded,  from  time  to  time ;  and  she  calls  upon  him  by 
interrogatories  to  answer  this  allegation,  and  to  set  forth  the  original  con- 
sideration, which  was  the  foundation  of  the  note,  and  the  manner  in 
which  it  has  been  increased  to  its  present  amount. 

These  interrogatories  the  complainant  refuses  to  answer,  for  the 
reason,  as  he  alleges,  that  he  is  informed  by  counsel  that  he  is  not 
bound  to  make  answer.     This  answer  is  excepted  to. 

John  Jolliffe,  for  the  complainant. 

John  W.  Lane,  for  the  defendant,  Anna  Parker. 

Hitchcock,  J.  The  facts  in  this  case,  show  that  the  defendant, 
Anna  Parker,  has  the  oldest  mortgage  upon  the  premises  in  contro- 
versy, that  mortgage  bearing  date  the  18th- of  Julj-,  1840,  but  it  was 
not  recorded  until  the  11th  day  of  November  following.  Before  this 
time,  to  wit,  on  the  30th  day  of  October  of  the  same  3'ear,  the  com- 
plainant had  procured  a  mortgage  of  the  same  premises,  which  was 
entered  for  record  on  the  day  of  its  date. 

Now,  there  can  be  no  doubt  that,  under  these  circumstances,  at  law, 
the  mortgage  of  the  complainant  is  the  preferable  lien  upon  this  land. 
The  7th  section  of  the  Act  expressly  declares  that  mortgages  "  shall 
take  effect  from  the  time  when  they  are  recorded  ;  and  if  two  mortgages 
are  presented  for  record  on  the  same  day,  they  shall  take  effect  from 
the  order  of  presentation  for  record ;  the  first  presented,  shall  be  the 
first  recorded."  —  And  if  they  take  effect  from  such  time,  they  surely 
could  have  had  no  effect  before.  It  is  claimed,  however,  that  before 
recording  a  mortgage,  although,  in  form,  a  legal  mortgage,  it  '■'■takes 
effect  "  as  an  equitable  mortgage,  and  that  a  subsequent  mortgage,  with 
notice  of  thia  previous  mortgage,  will  be  postponed  in  equity.    This 
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question  was  before  the  court  at  the  last  term,  in  the  case  of  Stanselv. 
Roberts  and  others  (13  Ohio  Rep.  148),  and  it  was  decided  that  the  lien 
of  a  second  mortgage,  first  recorded,  is  preferred  ;  that  notice  of  a  prior 
unrecorded  mortgage  will  not,  under  the  Ohio  Statute,  postpone  the 
second  mortgage,  and  that  it  does  not  make  anj-  difference  that 
the  first  mortgage  was  given  to  secure  monej'  borrowed  to  paj'  for 
the  land. 

I  am  aware  that  this  construction  of  the  Statute  is  not  entirel}'  satis- 
factory to  the  profession,  as  the  law  thus  construed  interferes  with  pre- 
vious received  opinions  of  equity  principles,  as  applicable  to  the  subject. 
But  it  is  not  perceived  how  a  different  construction  would  have  been 
put  upon  the  Statute,  by  any  rule  of  construction  known  in  law.  Mort- 
gages "shall  take  effect  from  the  time  they  are  recorded,"  or,  according 
to  a  subsequent  Statute,  from  the  time  when  entered  or  delivered  for 
record.  There  is  no  ambiguitj',  no  uncertainty,  in  the  phraseolog3-.  It 
is  plain  and  explicit.  Not  that  it  shall  take  effect  at  law,  but  that  it 
shall  take  effect  from  that  time.  It  is  the  delivery  of  the  instrument 
to  the  proper  officer,  or  at  the  proper  office,  for  registry,  that  gives  it 
vitality.  There  is  no  more  impropriety  in  this  legislation  than  there  is 
in  saying  that  a  deed  for  the  convej-ance  of  land,  although  otherwise 
executed  according  to  the  forms  of  the  law,  shall  not  operate  even  as  be- 
tween the  parties  as  a  conveyance,  until  acknowledged  before  competent 
authority ;  yet  such  is  our  law ;  and  it  is  held  that  such  deed  can, 
until  acknowledged,  be  treated  in  no  other  manner  than  as  contracts 
to  convej'. 

The  opinion  that  it  was  the  intention  of  the  Legislature  that  a  mort- 
gage should  be  recorded  in  order  to  give  it  vitality,  is,  as  it  seems  to 
the  court,  perfectly  apparent,  from  an  examination  of  the  different 
laws  providing  for  the  execution  and  acknowledgment  of  deeds.  The 
fourth  section  of  the  Act  of  January  30th,  1818  (Chase  Stat.  1041),  "  to 
provide  for  the  proof  and  acknowledgment  of  deeds  and  other  instru- 
ments of  writing,"  provides,  "  that  all  deeds,  mortgages,  and  othet 
instruments  of  writing,  executed  agreeably  to  the  first  and  second 
sections  of  this  Act,  shall  be  recorded  within  six  months  from  the  date 
of  the  same,  within  the  county  wherein  such  lands,  tenements,  and 
hereditaments  are  situate  ;  and  all  deeds,  mortgages,  and  other  instru- 
ments of  writing,  executed  agreeably  to  the  third  section  of  tliis  Act, 
shall  be  recorded  within  six  months  from  the  date  of  the  same,  within 
the  county  wherein  such  lands,  tenements,  and  hereditaments  shall  lie ; 
and  all  such  deeds,  mortgages,  and  other  instruments  of  writing,  exe- 
cuted, acknowledged,  or  proved,  and  recorded  as  aforesaid,  shall  be 
good  and  valid  in  law ;  and  if  any  deed,  mortgage,  or  other  instrument 
of  writing,  as  aforesaid,  shall  not  be  recorded  within  the  time  limited, 
as  aforesaid,  such  deed,  mortgage,  or  other  instrument  of  writing,  shall 
be  considered  fraudulent  against  any  subsequent  bona  fide  purchaser  or 
purchasers,  without  knowledge  of  the  existence  of  such  conveyance ; 
-provided,  that  such  conveyance  may  be  recorded  after  the  expiration  of 
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the  time  herein  required,  and  shall,  from  the  date  of  the  record,  be 
notice  to  any  subsequent  purcliaser  or  purchasers." 

The  first  and  second  sections  of  this  Act  relate  to  deeds  executed 
within,  the  third,  to  deeds  executed  without,  the  State.  Previous 
to  this  Act,  one  year  was  allowed  for  recording  deeds  of  the  latter 
description. 

By  this  section  it  will  be  seen  that  unrecorded  deeds,  mortgages, 
and  other  instruments,  were  good  as  against  subsequent  grantees  with 
notice. 

This  Act  was  repealed  by  an  Act  of  the  same  title,  passed  February 
24th,  1820.  The  fourth  section  of  this  Act,  however,  is  substantially,  if 
not  identicallj-,  the  same  with  the  7th  section  of  the  Act  of  1818  (Ch. 
Stat.  1149)  ;  and  it  will  be  observed  that,  as  to  recording,  and  the  eflect 
thereof,  mortgages  are  placed  precisely  on  the  same  footing  with  other 
deeds  of  conveyance. 

The  last-named  Act  was  repealed  by  the  Act  of  1831,  the  law  now  in 
force.  Bj'  this  latter  law,  a  difference -is  made  between  mortgages  and 
other  deeds  of  conveyance.  The  7th  section  provides,  "  that  all  mort- 
gages, executed  agreeably  to  the  provisions  of  this  Act,  shall  be  recorded 
in  the  office  of  the  recorder  in  tiie  county-  in  which  such  mortgaged 
premises  are  situated,  and  shall  take  effect  from  the  time  when  the  same 
are  recorded ;  and  if  two  or  more  mortgages  are  presented  for  record 
on  the  same  daj',  the  first  presented  shall  be  first  recorded,  and  the  first 
recorded  shall  have  preference." 

Then  follows,  in  section  seven,  "  that  all  other  deeds  and  instruments 
of  writing,  for  the  conve^-ance,  or  encumbrance  of  any  lands,  tene- 
ments, or  hereditaments,  executed  agreeably  to  the  foregoing  pro- 
visions, shall  be  so  recorded,  within  six  months  from  the  date  thereof; 
and  if  such  deed  or  other  instrument  of  writing,  shall  not  be  so  recorded 
within  the  time  herein  prescribed,  the  same  shall  be  deemed  fraudulent, 
so  far  as  relates  to  any  subsequent  bona  fide  purchaser,  having,  at  the 
time  of  making  such  purchase,  no  knowledge  of  the  existence  of  such 
former  deed  or  other  instrument  of  writing,  and  may  be  recorded  after 
the  expiration  of  the  time  herein  prescribed  ;  and  from  the  date  of  such 
record,  shall  be  notice  to  anj"  subsequent  purchaser." 

It  will  be  seen  that,  by  this  last  legislation,  mortgages  and  other 
instruments  of  writing,  which  before  had  been  provided  for  in  one  sec- 
tion, are  separated.  Deeds  of  conveyance,  other  than  mortgages,  may 
be  recorded  within  six  months ;  but  the  principle  is  retaihed,  that  al- 
though not  recorded,  j'et  a  subsequent  purchaser,  with  notice,  cannot 
defeat  the  title  of  the  grantee.  The  same  principle  had  prevailed  with 
respect  to  mortgages  until  this  time.  But,  b}'  this  law,  no  time  is  speci- 
fied within  which  they  shall  be  recorded  ;  that  is  at  the  election  of  the 
mortgagee.  It  is  prescribed,  however,  that  thej-  shall  take  efl"ect  from 
the  time  of  recording.  What  means  all  this?  Was  it  done  without 
design,  through  mere  carelessness,  or  want  of  attention?  It  is  evident 
that  a  change  in  the  law  was  intended.     It  was  thought  that  there  was 
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some  mischief  in  the  previous  law,  and  the  object  was  to  supplj'  a 
remedj' ;  and  that  mischief  was,  as  we  must  suppose,  from  the  course 
of  legislation,  that  a  man  might  take  a  mortgage  of  his  neighbor's  prop- 
ertj'.,  and  keep  it  concealed  for  six  months,  thereby-  enabling  that  neigh- 
bor to  contract  further  debts,  which  he  would  be  unable  to  pay,  and 
thereby  defraud  the  community  around  him.  To  remedy  evils  of  this 
character,  the  law-making  power  thought  it  good  policy  to  provide  that 
this  species  of  conveyance  should  only  take  effect  from  the  time  of  re- 
cording—  from  the  time  that  notice  was  given  of  the  encumbrance 
upon  the  public  records  of  the  county.  Whether  the  policy  was  sound 
or  not,  is  not  for  us  to  say.  It  is  sufficient  for  us  to  know  that  such  is 
the  poUcy.  But  we,  in  fact,  believe  that  the  policy  is  good,  and  if  per- 
severed in,  will  tend  to  prevent,  and  actually  will  prevent,  frauds.  We 
have  no  doubt  that,  under  this  construction,  frauds  may  be  practised 
and  hard  cases  arise.  The  case  before  the  court  is  a  hard  one.  Anna 
Parker  sold  her  land,  and  took  a  mortgage  to  secure  the  purchase 
mone}' ;  she  neglected  to  place  this  mortgage  upon  record.  She  may,  in 
consequence,  lose  the  debt,  but  it  will  not  do  to  bend  the  law  to  prevent 
its  operation  against  her. 

But,  as  between  ordinarj-  mortgages,  I  cannot  perceive  how  this  con- 
struction can  operate  improperly.  I  know  it  is  said  that  a  subsequent 
mortgagee,  with  notice,  defrauds  the  prior  mortgagee  bj-  putting  his 
mortgage  first  upon  record.  In  one  sense  of  the  word,  perhaps  he  does, 
but  there  is  no  actual  fraud.  Take  an  instance  :  A.  and  B.  are  creditors 
of  C. ;  the  debts  are  equal,  and  either  is  sufflcient  to  sweep  away  the 
entire  property  of  the  debtor ;  A.  seeks  his  opportunity,  and  for  the 
security  of  his  debt,  procures  a  mortgage  upon  the  entire  property-  of 
C. ;  when  he  does  it,  he  knows  of  the  debt  of  B.,  and  knows,  further, 
that  his  mortgage  will  entirely  defeat  the  collection  of  that  debt.  Now, 
in  the  common  acceptation  of  the  term,  and  according  to  the  ideas  of 
the  profession,  here  is  no  fraud.  True,  B.  is  deprived  of  the  collection 
of  his  debt,  but  there  is  no  fraud.  A.  is  the  vigilant  creditor  ;  he  only 
took  the  mortgage  to  secure  what  was  honestly  his  due.  But  change 
the  case :  A.  after  having  procured  his  mortgage,  becomes  negligent,  he 
does  not  place  it  upon  record ;  B.,  knowing  the  existence  of  that  mort- 
gage, but  equally'  anxious  to  secure  his  debt,  procures  a  mortgage,  and 
places  it  upon  record.  All  cry  out,  here  is  a  fraud.  Now,  m)'  percep- 
tions are  so  obtuse,  that  I  can  perceive  no  difference,  in  a  moral  point 
of  view,  in  the  actions  of  these  two  men.  They  are  both  creditors,  and 
both  equallj-  anxious  to  secure  their  debts.  They  pursue  the  course 
pointed  out  bj'  law  to  effect  their  object.  The  one  is  the  most  vigilant 
to  get  his  mortgage  executed :  the  other,  to  get  his  recorded.  The 
course  of  neither  is  in  accordance  with  the  principles  of  abstract  justice. 
Such  justice  would  require  that,  inasmuch  as  the  propertj'  was  not  suffi- 
cient to  pay  both,  it  should  be  equallj'  divided  between  them. 

It  is  attempted,  in  this  case,  to  set  up  the  vendor's  lien  for  the  pro- 
tection of  Mrs.  Parker.    This  can  be  done  only  where  it  appears  that 
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the  vendor  relied  upon  this  lien  as  security  for  the  payment  of  the 
purchase  money.  In  this  case,  a  note,  with  personal  security,  was 
given  for  the  purchase  money  in  the  first  instance,  and  subsequently  a 
mortgage. 

It  is  urged  by  counsel,  that  although  as  between  mortgages,  the  first 
recorded  mortgage  must  prevail,  yet  that  an  unrecorded  mortgage,  being 
in  equity  a  specific  lien,  must  prevail  as  against  a  prior  judgment  lien, 
which  is  general.  If  we  are  right  in  the  construction  of  the  Statute,  if 
a  tnortgage  does  not  take  effect  until  recorded  ;  in  otlier  words,  if  the 
recording  is  part  and  parcel  of  the  execution,  it  is  difficult  to  see  how 
this  position  can  be  sustained.  If,  as  we  suppose,  the  leading  motive 
of  the  Legislature,  in  the  enactment  of  the  law,  was  to  have  encum- 
brance upon  land  placed  upon  the  record  of  the  county,  to  adopt  the 
principle  insisted  upon,  would  be  to  defeat  that  intention.  The  case  of 
Iiuke  v.  Doud,  10  Ohio  Eep.  415,  is  cited  in  support  of  the  position 
assumed  h\  defendant's  counsel.  In  that  case,  there  was  no  judgment 
lien.  The  judgment  had  been  rendered  in  a  county  diflterent  from  the 
one  in  which  the  land  in  controversj'  was  situated.  But  execution  had 
been  levied  upon  the  land  in  coiitroversj',  and  it  had  been  sold.  The 
purchaser  did  not  set  up  anj'  claim  against  the  mortgage.  The  great 
question  in  the  case  was  a  question  of  fraud,  and  the  court  found,  not 
that  there  was  constructive  fraud,  but  that  an  actual  and  aggravated 
fraud  liad  been  attempted  upon  the  rights  of  the  complainants.  The 
question  was  made  bj'  defendants,  whether  the  deed  of  tlie  complainant 
would  be  enforced,  not  being  a  legal  mortgage  ;  and  the  court  held  that 
it  could,  and  cited,  as  authority,  the  case  of  the  Bank  of  Muskingum  v. 
Carpenter,  7  Ohio  Rep.  21.  The  case  in  7th  Ohio  was  undoubtedly 
correctly  decided,  but  the  mortgage  in  controversy,  in  that  case,  was 
executed  long  before  the  Act  of  1831. 

In  the  case  of  Lake  v.  Doud,  this  latter  Act  was  scarcely  taken  into 
consideration  by  the  court.  The  great,  the  leading  question,  as  before 
stated,  being  the  question  of  fraud. 

The  case  of  Magee  v.  Bell,  Administrator  of  Beatty,  8  Ohio  Rep. 
396,  was  one  in  which  the  question  as  to  priority  of  lien  was  raised. 
The  plaintiff  was  a  judgment  creditor  of  Thos.  T.  Beatty  ;  the  intestate 
was  a  creditor  whose  debt  was  secured  by  mortgage.  The  mortgage 
was  delivered  for  record,  before  the  first  day  of  the  term,  when  the 
judgment  was  entered,  but  was  not  copied  into  the  record  until  after- 
wards. When  the  case  was  first  under  consideration,  the  question  was, 
whether  the  mortgage  should  take  effect  from  the  time  of  its  deliverj' 
for  record,  or  from  the  time  it  was  actuallj'  copied  into  the  record.  If 
from  the  time  of  delivery  for  record,  the  mortgage  in  the  case  then 
before  the  court,  was  to  be  preferred  to  the  judgment.  If  from  the  time 
it  was  actually  copied  into  the  record,  then  the  lien  of  the  judgment  was 
the  preferable  lien.  Upon  this  question,  the  court  divided  in  opinion, 
and  this  division  of  opinion  induced  the  Legislature  to  pass  the  declara- 
tory Act  of  March,  1838.    In  that  case,  it  is  evident  that  the  court  con- 
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sidered  that  the  lien  of  a  judgment  must  be  preferred  to  any  lien  of  an 
unrecoided  mortgage. 

Upon  the  whole,  the  court  are  of  opinion  that  the  judgment  of  Kaglor 
is  the  preferable  lien  upon  the  one  hundred  acres  of  land,  and  that  the 
mortgage  of  the  complainant  must  be  preferred  to  that  of  Anna  Parker. 
As  we  suppose  the  case  was  reserved  for  the  purpose  of  settling  this 
point,  we  shall  not  now  enter  a  final  decree,  nor  order  a  sale  of  the 
mortgaged  premises  ;  but  the  case  will  be  referred  to  a  master,  to  ascer- 
tain the  amount  due  upon  the  respective  liens,  with  instructions,  to 
report  at  the  next  term  of  the  court  in  Clermont  County. 

In  making  this  inquiry,  the  master  will  examine  the  complainant  on 
oath,  touching  the  consideration  of  the  debt  secured  by  his  mortgage. 
In  the  answer  of  Anna  Parker,  she  charges  that  much  of  the  considera- 
tion of  this  note  is  exorbitant  interest,  such  exorbitant  interest  being 
compounded ;  and  she  calls  upon  complainant,  by  interrogatories,  to 
answer  this  charge.  This  he  refuses  to  do,  and,  as  he  says,  under  the 
advice  of  counsel,  that  he  is  not  obliged  to  do  it.  We  differ  from  coun- 
sel on  this  point ;  the  interrogatories  must  be  answered,  or  what  will 
result  in  the  same  thing,  the  complainant  must  answer  on  oath  before 
the  master.! 


SECTION   VII. 

WHAT   IS   NOTICE. 

POMEOY  V.    STEVENS. 
Supreme  Judicial  Court  of  Massachusetts.     1846. 

[Reported  11  Met.  244.] 

Writ  of  entry  to  recover  fortj-three  acres  of  land  in  Hancock.  At 
the  trial  before  Shaw,  C.  J.,  both  parties  claimed  title  to  the  demanded 
premises  under  Hiram  Chapman.  The  demandant  claimed  under  a 
levj'  upon  the  premises,  made  on  the  8th  of  November,  1842,  upon  an 
execution  against  said  Chapman,  in  pursuance  of  an  attachment  alleged 
to  have  been  made  on  the  6th  of  December,  1841.  The  tenant  claimed 
under  a  deed  of  the  premises,  made  to  him  bj'  said  Chapman,  on 
the  4th  day  of  February,  1839,  acknowledged  on  the  same  day,  and 
recorded  on  the  10th  of  December,   1842. 

Several  objections  (which  need  not  be  here  stated)  were  made  to  the 
legality  and  sufficiency  of  the  demandant's  said  levy,  which  were  over- 
ruled by  the  judge. 

I  See  Bercaw  v.  CocUrill,  20  Ohio  St.  163  (1870). 
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An  objection  was  then  made  to  the  demandant's  attachment  of  the 
demanded  premises,  on  the  ground  of  a  discrepancy  between  the 
ofBcer's  return  thereof  on  the  original  writ  and  his  return  on  the  copy 
deposited  in  the  clerk's  office  and  entered  in  the  clerk's  book,  pursuant 
to  Rev.  Sts.  c.  90,  §§  28-30.  The  attachment  on  the  writ  purported  to 
be  made  on  the  7th  of  December,  1841,  whereas,  on  said  copy,  it  was 
stated  to  be  on  tlie  Cth  of  said  December.  The  judge  ruled,  Jirst,  that 
this  slight  misdescription  of  the  attachment  did  not  raise  a  doubt  of  its 
identity,  nor  affect  any  one's  rights  ;  and  secondly,  that,  as  the  tenant 
did  not  claim  under  any  subsequent  conveyance  or  attachment,  by 
the  terms  of  the  Statute  he  could  not  take  advantage  of  such  mis- 
description. 

The  defence  was,  that  the  demandant,  when  he  made  his  levj',  and 
when  he  made  his  attachment,  had  actual  notice  of  the  tenant's  prior 
unrecorded  deed.  In  support  of  this  defence,  the  tenant  offered  evi- 
dence to  show  that  he  was  in  the  open  occupation  and  possession  of  the 
demanded  premises  ;  that  he  pastured  part  thereof,  and  cultivated  other 
parts  thereof;  and  that  this  was  so  ojDen  and  visible  as  to  warrant  a  belief 
that  the  demandant  knew  it.  This  evidence  was  objected  to  as  incom- 
petent, having  no  tendency  to  prove  knowledge  of  a  pre-existing  title  by 
deed,  rather  than  a  tenancy  for  years  or  at  will.  Whereupon  the  judge 
ruled,  that  such  acts  of  occupation  and  improvement  were  not  compe- 
tent evidence,  unless  connected  with  some  admission  or  declaration  of 
the  demandant,  showing  that  he  attributed  such  acts  to  the  existence 
of  a  previous  convej^ance. 

The  tenant  then  proposed  to  prove  some  improvements  of  a  more 
expensive  and  permanent  character,  such  as  an  owner  only  would  be 
likely  to  make ;  and  for  this  purpose  he  offered  to  prove  that  he  joined 
with  a  neighbor  who  had  purchased  another  part  of  said  Hiram  Chap- 
man's land,  and  put  his  deed  on  record,  in  building  a  partition  rail 
fence,  of  considerable  extent.  But  the  judge  ruled,  that  such  fencing 
fell  under  the  rule  before  stated,  in  regard  to  possession,  occupation, 
and  improvement,  and  had  no  tendency  to  prove  a  pre-existing  deed. 

The  tenant's  counsel  declined  going  to  the  jurj-  upon  the  question  of 
fact,  and  consented  to  a  verdict  for  the  demandant,  subject  to  the 
opinion  of  the  whole  court  upon  the  rulings  at  the  trial. 

Bishop,  for  the  tenant. 

Rockwell,  for  the  demandant. 

Wilde,  J.  The  parties  in  this  case  both  claim  their  titles  under 
Hiram  Chapman ;  and  the  general  question  is,  which  party  has  the 
better  title. 

The  tenant  claims  under  a  deed  dated  February  4th,  1839,  acknow- 
ledged the  same  da}',  but  not  recorded  until  the  10th  of  December, 
1842.  The  demandant  claims  under  a  levy  of  an  execution,  alleged  to 
have  been  made  on  the  8th  of  November,  1842,  in  pursuance  of  an 
attachment  alleged  to  have  been  made  on  the  6th  of  December,  1841. 

Several  objections  were  taken,   at  the  trial,  to  the  legality  of  the 
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demandant's  levy  ;  but  they  were  all  overruled,  and  no  exceptions  were 
taken  to  the  ruling  of  the  court  in  this  respect.  An  objection  was  also 
made  to  the  validity  of  the  attachment,  on  the  ground  that  in  the  copy 
left  at  the  clerk's  office  there  was  a  misdescription  as  to  the  day  when 
the  attachment  was  made ;  the  attachment  purporting  to  have  been 
made  on  the  7th  of  December,  and  in  the  clerk's  book  it  was  stated  to 
be  on  the  6th  of  December.  But  this  objection  is  immaterial,  as 
the  tenant  was  a  previous  purchaser,  and  could  not  have  been 
prejudiced  by  this  slight  mistake.  The  Rev.  Sts.  c.  90,  §  28,  pro- 
vide that  "no  attachment  of  real  estate,  on  mesne  process,  shall  be 
valid  against  any  subsequent  attaching  creditor,  or  against  anj-  person 
who  shall  afterwards  purchase  the  same,"  &c.  "unless  the  original 
writ  or  a  copy  thereof,  and  so  much  of  the  officer's  return  thereon  as 
relates  to  the  attachment  of  such  estate,  shall  be  deposited  in  the  office 
of  the  clerk  of  the  court,"  &c.  This  provision  is  made  for  the  benefit 
of  subsequent  purchasers  and  attaching  creditors,  and  by  them  only  can 
advantage  be  taken  of  anj-  non-compliance  therewith. 

The  remaining  objection  to  the  demandant's  title  is  that  on  which 
the  tenant  principall}-  relies.  He  contends,  that  at  the  time  of  the  de- 
mandant's attachment  and  the  levj'  of  his  execution,  the  demandant 
had  actual  notice  of  the  tenant's  prior  title  ;  and  he  offered  evidence  to 
pi'ove  that,  before  the  attachment,  he  was  in  the  open  and  visible  posses- 
sion of  the  demanded  premises,  cultivating  the  same,  and  making  im- 
provements of  a  permanent  character  thereon  ;  and  he  contended  that 
this  was  competent  and  sufficient  evidence  to  warrant  the  jur}-  in  finding 
that  the  demandant  had  actual  notice  of  the  tenant's  title.  But  the 
presiding  judge  was  of  a  different  opinion,  and  ruled  accordingly. 
Whether  the  demandant  had  notice  of  the  tenant's  title  or  not,  was  a 
question  of  fact  for  the  jary  to  decide.  But  the  competencj'  and  suffi- 
ciency of  the  evidence  to  prove  the  fact  were  within  the  province  of  tlie 
conrt  to  determine  ;  and  we  are  all  of  opinion  that  the  ruling  of  the  pre- 
siding judge  on  this  point  was  well  founded. 

Before  the  Eev.  Sts.  c.  59,  §  28,  the  open  and  notorious  possession 
and  improvement  of  real  estate,  b^'  a  party  entering  under  a  deed  not 
registered,  was,  in  general,  sufficient  evidence  from  which  notice  of  such 
deed  might  be  inferred  or  implied,  so  as  to  avoid  a  subsequent  deed  or 
attachment.  But  to  have  that  effect,  the  evidence  must  have  been  such 
as  to  render  the  inference  not  merely  probable,  but  necessary  and  un- 
questionable. M'Mechan  v.  Griffing,  3  Pick.  149.  But  since  the 
Eev.  Sts.  c.  59,  §  28,  no  implied  or  constructive  notice  of  an  unregis- 
tered deed  can  avoid  a  subsequent  deed  or  attachment.  The  Statute 
expressly  provides  that  no  convej-ance  of  real  estate  shall  be  valid  and 
effectual,  against  any  person  other  than  the  grantor  and  his  heirs  and 
devisees,  and  persons  having  actual  notice  thereof,  unless  it  is  made  by 
a  deed  recorded  as  the  Statute  directs.  Since  this  provision,  no  im- 
plied or  constructive  notice  of  an  unregistered  deed  will  give  it  validity 
against  a  subsequent  purchaser  or  attaching  creditor.     It  is  not  suffl- 


SECT.  VII.]  WILLIAMSON  V.  BROWN.  449 

cient  to  prove  facts  that  would  reasonably  put  him  on  inquirj'.  He  is 
not  bound  to  inquire ;  but  the  party  relying  on  an  unregistered  deed, 
against  a  subsequent  purchaser  or  attaching  creditor,  must  prove  that 
the  latter  had  actual  notice  or  knowledge  of  such  deed.  The  evi- 
dence offered  was  clearlj'  insufficient  to  prove  any  such  notice  or  knowl- 
edge. A  tenant  for  years,  or  at  will,  vaa,y  have  possession  of  real 
estate,  and  may  build  fences,  and  make  other  improvements  thereon ; 
or  a  party  maj'  have  possession,  and  make  improvements,  without  anj- 
title  by  deed  or  by  lease. 

The  evidence  of  such  possession  and  improvements  is  wholly  insuffi- 
cient to  prove  that  the  party  in  possession  holds  under  a  conveyance  to 
him  in  fee  simple.  The  evidence  offered,  therefore,  would  not  have 
warranted  the  inference  that  the  demandant  had  any  notice  or  knowl- 
edge of  the  tenant's  title-deed. 

Judgment  on  the  verdict. 


WILLIAMSON  V.   BROWN, 

Court  op  Appeals  of  New  York.     1857. 

[Reported  15  N.  Y.  354.] 

The  defendant,  Brown,  was  the  owner  of  fifty  acres  of  land  in  Han- 
nibal, Oswego  County,  which,  on  the  4th  of  April,  1851,  he  sold  and 
conveyed  to  one  Jackson  Earl,  taking  back  from  Earl  a  mortgage  for 
$800  of  the  purchase  mone}',  but  omitting  at  that  time  to  put  his  mort- 
gage upon  record. 

On  the  29th  of  October,  1851,  Earl  conveyed  the  land  to  the  plaintiff 
by  deed,  which  was  duty  recorded  on  the  same  da}' ;  and  on  the  28th 
of  January,  1852,  the  mortgage  from  Earl  to  the  defendant  was  put 
upon  record.  In  May  following  the  defendant  commenced  proceedings 
for  the  foreclosure  of  the  mortgage  by  advertisement.  This  suit  was 
commenced  to  restrain  the  defendant  from  proceeding  with  this  fore- 
closure, on  the  ground  that  the  plaintiff  was  protected  by  the  Recording 
Act  against  the  defendant's  prior  but  unrecorded  mortgage. 

The  cause  was  tried  before  a  referee,  who  reported  that  he  found  as 
matter  of  fact  "  that  the  plaintiff  did  not  at  the  time  he  purchased  the 
premises  have  actual  notice  of  the  existence  of  the  mortgage  men- 
tioned in  the  pleadings,  given  by  Jackson  Earl  to  the  defendant,"  but 
also  found  that  he  had  "  sufficient  information,  or  belief  of  the  exist- 
ence of  said  mortgage  to  put  him  upon  inquiry,  before  he  purchased 
and  received  his  convej'ance  of  the  premises  in  question  ;  and  that  he 
pursued  such  inquiry  to  the  extent  of  his  information  and  belief,  as  to 
the  existence  of  the  said  mortgage,  and  did  not  find  that  such  mort- 
gage existed,  or  had  been  given." 

VOL.  VL  —  29 
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Upon  these  facts  the  referee  held  that  the  plaintiff  was  chargeable 
with  notice  of  the  mortgage,  and  dismissed  the  complaint,  and  the 
plaintiff  excepted  to  the  decision.  Judgment  was  entered  for  the  de- 
fendant upon  the  referee's  report,  which  upon  appeal  to  the  General 
Term  of  the  Fifth  District,  was  affirmed. 

J).  If.  Marsh,  for  the  appellant. 

tT.  R.  Lawrence,  for  the  respondent. 

Selden,  J.  The  referee's  report  is  conclusive  as  to  the  facts.  It 
states,  in  substance,  that  the  plaintiff  had  sufficient  information  to  put 
him  upon  inquiry  as  to  the  defendant's  mortgage  ;  but  that  after  making 
all  the  inquiry,  which  upon  such  information  it  became  his  duty  to 
make,  he  failed  to  discover  that  any  such  mortgage  existed.  This 
being,  as  1  think,  what  the  referee  intended  to  state,  is  to  be  assumed 
as  the  true  interpretation  of  his  report. 

The  question  in  the  case,  therefore  is,  as  to  the  nature  and  effect  of 
that  kind  of  notice  so  frequently  mentioned  as  notice  sufficient  to  put 
a  party  upon  inquiry.  The  counsel  for  the  plaintiff  contends  that 
while  such  a  notice  may  be  all  that  is  required  In  some  cases  of  equita- 
ble cognizance,  it  is  not  sufficient  in  cases  arising  under  the  Registry 
Acts,  to  charge  the  partj-  claiming  under  a  recorded  title  with  knowl- 
edge of  a  prior  unregistered  convej-ance.  He  cites  several  authorities 
in  support  of  this  position. 

In  the  case  of  Dey  v.  Dunham,  2  John.  Ch.  R.  182,  Chancellor 
Kent  says,  in  regard  to  notice  under  the  Registr}'  Act :  "  If  notice  that 
is  to  put  a  party  upon  inquiry  be  sufficient  to  break  in  upon  the  policy 
and  the  express  provisions  of  the  Act,  then  indeed,  the  conclusion 
would  be  different ;  but  I  do  not  apprehend  that  the  decisions  go  that 
length."  Again,  in  his  Commentaries,  speaking  on  the  same  subject, 
he  says:  "Implied  notice  ma}'  be  equally  effectual  with  direct  and 
positive  notice ;  but  then  it  must  not  be  that  notice  which  is  barely 
sufficient  to  put  a  party  upon  inquiry." 

So  in  Jackson  v.  Van  Valkenhurg,  8  Cow.  260,  Woodworth,  J., 
says :  "  If  these  rules  be  applied  to  the  present  case,  the  notice  was 
defective.  It  maj-  have  answered  to  put  a  person  on  inquiry,  in  a  case 
where  that  species  of  notice  is  sufficient ;  but  we  have  seen  that  to  sup- 
ply the  place  of  registrj',  the  law  proceeds  a  step  further." 

A  reference  to  some  of  the  earlier  decisions  under  the  Registry  Acts 
of  England  will  tend,  I  think,  to  explain  these  remarks,  which  were 
probably  suggested  by  those  decisions.  One  of  the  earliest,  if  not  the 
first  of  the  English  Recording  Acts  was  that  of  7  Anne,  ch.  20.  That 
Act  differed  from  our  General  Registry  Act  in  one  important  respect. 
It  did  not,  in  terms  require,  that  the  party  to  be  protected  by  the  Act 
should  be  a  Jona,/?cfe  purchaser.  Its  language  was  :  "And  that  every 
such  deed  or  conveyance,  that  shall  at  any  time  after,  &c.,  be  made 
and  executed,  shall  be  adjudged  fraudulent  and  void,  against  any 
subsequent  purchaser  or  mortgagee  for  valuable  consideration, 
unless,"  &c. 
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The  English  judges  found  some  difficulty  at  first  in  allowing  any 
equity,  however  strong,  to  control  the  explicit  terms  of  the  Statute. 
It  was  soon  seen,  however,  that  adhering  to  the  strict  letter  of  the  Act 
would  open  the  door  to  the  grossest  frauds.  Courts  of  equity,  there- 
fore, began,  but  with  great  caution,  to  give  relief  when  the  fraud  was 
palpable.  Sine  v.  Dodd,  2  Atk.  275,  was  a  case  in  which  the  com- 
plainant sought  relief  against  a  mortgage  having  a  preference  under 
the  Registry  Act,  on  the  ground  that  the  mortgagee  had  notice.  Lord 
Hardwicke  dismissed  the  bill,  but  admitted  that  "  apparent  fraud,  or 
clear  and  undoubted  notice  would  be  a  proper  ground  of  relief." 
Again  he  said:  "There  may  possibly  have  been  cases  of  relief 
upon  notice,  divested  of  fraud,  but  then  the  proof  must  be  extremely 
cleiir." 

•Tolland  v.  Stainhridge,  3  Ves.  478,  is  another  case  in  which  relief 
was  denied.  The  Master  of  the  Eolls,  however,  there  says  :  "I  must 
admit  now  that  the  registry  is  not  conclusive  evidence,  but  it  is  equally 
clear  that  it  must  be  satisfactorily  proved,  that  the  person  who  regis- 
ters the  subsequent  deed  must  have  known  exactly  the  situation  of  the 
persons  having  the  prior  deed,  and  knowing  that,  registered  in  order  to 
defraud  them  of  that  title." 

Chancellor  Kent  refers  to  these  cases  in  Dey  v.  Dunham  (supra), 
and  his  remarks  in  that  case,  as  to  the  effect,  under  the  Registr3-  Acts, 
of  notice  sufficient  to  put  a  party  upon  inquirj',  were  evidently  made 
under  the  influence  of  the  language  of  Lord  Hardwicke  and  the  Master 
of  the  Rolls  above  quoted. 

But  the  English  courts  have  since  seen,  that  if  they  recognized  any 
equity  founded  upon  notice  to  the  subsequent  purchaser  of  the  prior 
unregistered  convejance,  it  became  necessarilj'  a  mere  question  of  good 
faith  on  the  part  of  such  purchaser.  They  now  apply,  therefore,  the 
same  rules  in  regard  to  notice,  to  cases  arising  under  the  Registrj-  Acts, 
as  to  all  other  cases. 

It  will  be  sufl3cient  to  refer  to  one  onl}-  among  the  modern  English 
cases  on  this  subject,  viz.,  Whitbreadv.  £oulnois,  1  You.  &  Coll.  Ex. 
R.  303.  The  plaintiff  was  a  London  brewer,  and  supplied  Jordan,  who 
was  a  publican,  with  beer.  It  was  the  common  practice  with  brewers 
in  London  to  lend  money  to  publicans  whom  thej'  supplied  with  beer, 
upon  a  deposit  of  their  title  deeds.  Jordan  had  deposited  certain 
deeds  with  the  plaintiff,  pursuant  to  this  custom.  He  afterwards  gave 
to  one  Boulnois,  a  wine  merchant,  a  mortgage  upon  the  propert}-  cov- 
ered by  the  deeds  deposited,  which  was  d\\\y  recorded.  Boulnois  had 
notice  of  Jordan's  debt  to  the  plaintiff,  and  of  the  existing  custom  be- 
tween brewers  and  publicans,  but  he  made  no  inquiry  of  the  brewers. 
The  suit  was  brought  to  enforce  the  equitable  mortgage  arising  from 
the  deposit.  Baron  Alderson  held  that  the  notice  to  Boulnois  was  suf- 
ficient to  make  it  his  duty  to  inquire  as  to  the  existence  of  the  deposit ; 
tiiat  his  not  doing  so  was  evidence  of  bad  faith ;  and  the  plaintiff's 
right,  under  his  equitable  mortgage,  was  sustained.     No  case  could 
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show  more  strongly  that  notice  which  puts  the  partj-  upon  inquirj-  is 
suflBcient  even  under  the  Registry  Act. 

The  cases  in  our  own  courts,  since  Day  v.  Dunham  and  Jackson  v. 
Van  Vulkenburgh  {supra),  hold  substantially  the  same  doctrine. 
I'uttle  V.  Jackson,  6  Wend.  213  ;  Jackson  v.  Post,  15  Wend.  588 ; 
Grimstone  v.  Carter,  3  Paige,  421. 

I  can  see  no  foundation  in  reason  for  a  distinction  between  the  evi- 
dence requisite  to  establish  a  want  of  good  faith,  in  a  case  arising 
under  the  Recording  Act,  and  in  any  other  case  ;  and  the  authorities 
here  referred  to  are  sufficient  to  show  that  no  such  distinction  is  recog- 
nized, at  the  present  day,  by  the  courts.  The  question,  however,  re- 
mains, whether  this  species  of  notice  is  absolutely  conclusive  upon  the 
rights  of  the  parties.  The  plaintiff's  counsel  contends,  that  knowledge 
sufficient  to  put  the  purchaser  upon  inquiry  is  only  presumptive  evi- 
dence of  actual  notice,  and  may  be  repelled  by  showing  that  the  party 
did  inquire  with  reasonable  diligence,  but  failed  to  ascertain  the  exist- 
ence of  the  unregistered  conveyance ;  while,  on  the  other  hand,  it  is 
insisted  that  notice  which  makes  it  the  duty  of  the  party  to  inquire, 
amounts  to  constructive  notice  of  the  prior  conveyance,  the  law  pre- 
suming that  due  inquiry  will  necessarily  lead  to  its  discovery. 

The  counsel  for  the  defendant  cites  several  authorities  in  support  of 
his  position,  and  among  others  the  cases  of  Tuttle  v.  Jackson  and 
Grimstone  v.  Carter  {supra).  In  the  first  of  these  cases,  Walworth, 
Chancellor,  saj-s :  "If  the  subsequent  purchaser  knows  of  the  unreg- 
istered conveyance,  at  the  time  of  his  purchase,  he  cannot  protect 
himself  against  that  convej'ance  ;  and  whatever  is  sufficient  to  make  it 
his  duty  to  inquire  as  to  the  rights  of  others,  is  considered  legal  notice 
to  him  of  those  rights ; "  and  in  Grimstone  v.  Carter,  the  same  judge 
saj-s :  "  And  if  the  person  claiming  the  prior  equity  is  in  the  actual 
possession  of  the  estate,  and  the  purchaser  has  notice  of  that  fact,  it  is 
sufficient  to  put  him  on  inquiry-  as  to  the  actual  rights  of  such  jjos- 
sessor,  and  is  good  constructive  notice  of  those  rights." 

It  must  be  conceded  that  the  language  used  by  the  learned  Chancel- 
lor in  these  cases,  if  strictlj-  accurate,  would  go  to  sustain  the  doctrine 
contended  for  by  the  defendant's  counsel.  Notice  is  of  two  kinds : 
actual  and  constructive.  Actual  notice  embraces  all  degrees  and 
grades  of  evidence,  from  the  most  direct  and  positive  proof  to  the 
slightest  circumstance  from  which  a  iurj-  would  be  warranted  in  infer- 
ring notice.  It  is  a  mere  question  of  fact,  and  is  open  to  ever3-  species 
of  legitimate  evidence  which  maj'  tend  to  strengthen  or  impair  the 
conclusion.  Constructive  notice,  on  the  other  hand,  is  a  legal  infer- 
ence from  established  facts ;  and  like  other  legal  presumptions,  does 
not  admit  of  dispute.  "Constructive  notice,"  saj's  Judge  Story,  "is 
in  its  nature  no  more  than  evidence  of  notice,  the  presumption  of 
which  is  so  violent  that  the  court  will  not  even  allow  of  its  being  con- 
troverted."    Story's  Eq.  Juris.  §  399. 

A  recorded  deed  is  an  instance  of  constructive  notice.    It  is  of  no 
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consequence  whetlier  the  second  purchaser  has  actual  notice  of  the 
prior  deed  or  not.  He  is  bound  to  talce,  and  is  presumed  to  have, 
the  requisite  notice.  So,  too,  notice  to  an  agent  is  constructive  notice 
to  the  principal ;  aud  it  would  not  in  the  least  avail  the  latter  to  show 
that  the  agent  had  neglected  to  communicate  the  fact.  In  such  cases, 
the  law  imputes  notice  to  the  part}'  whether  he  has  it  or  not.  Legal  or 
implied  notice,  therefore,  is  the  same  as  constructive  notice,  and  cannot 
be  controverted  by  proof. 

But  it  will  be  found,  on  looking  .into  the  cases,  that  there  is  much 
want  of  precision  in  the  use  of  these  terms.  They  have  been  not  un- 
frequently  applied  to  degrees  of  evidence  barely  sufficient  to  war- 
rant a  jurj'  in  inferring  actual  notice,  and  which  the  slightest  opposing 
proof  would  repel,  instead  of  being  confined  to  those  legal  presump- 
tions of  notice  which  no  proof  can  overthrow.  The  use  of  these  terms 
by  the  Chancellor,  therefore,  in  Tattle  v,  Jackson  and  Grimstone  v. 
Carter,  is  by  no  means  conclusive. 

The  phraseology  uniformlj-  used,  as  descriptive  of  the  kind  of  notice 
in  question,  "  sufficient  to  put  the  party  upon  inquiry,"  would  seem  to 
impl}-  that  if  the  party  is  faithful  in  making  inquiries,  but  fails  to  dis- 
cover the  conveyance,  he  will  be  protected.  The  import  of  the  terms 
is,  that  it  becomes  the  duty  of  the  part}-  to  inquire.  If,  then,  he  per- 
forms that  duty  is  he  still  to  be  bound,  without  any  actual  notice  ?  The 
presumption  of  notice  which  arises  from  proof  of  that  degree  of  knowl- 
edge which  will  put  a  party  upon  inquiry  is,  I  apprehend,  not  a  presump- 
tion of  law,  but  of  fact,  and  may,  therefore,  be  controverted  by  evidence. 

In  Whitbread  V.  Jioulnois  (supra) ,  Haron  Alderson  l^id  down  the 
rule  as  follows:  "When  a  party  having  knowledge  of  such  facts  as 
would  lead  any  honest  man,  using  ordinary-  caution,  to  make  further 
inquiries,  does  not  make,  but  on  the  contrary  studiously  avoids  making, 
such  obvious  inquiries,  he  must  be  taken  to  have  notice  of  those  facts, 
which,  if  he  had  used  such  ordinary  diligence,  he  would  readilj^  have 
ascertained."  This  very  plainly  implies  that  proof  that  the  party  has 
used  due  diligence,  but  without  effect,  would  repel  the  presumption. 
In  this  case,  it  is  true,  the  decision  was  against  the  party  having  the 
notice.  But  in  Jones  v.  Smith,  1  Hare,  43,  we  have  a  case  in  which 
a  party,  who  had  knowledge  sufficient  to  put  him  on  inquiry,  was  nev- 
ertheless held  not  bound  by  the  notice. 

The  defendant  had  loaned  money  upon  the  security  of  the  estate  of 
David  Jones,  the  father  of  the  plaintitr.  At  the  time  of  the  loan  he 
was  informed,  by  David  Jones  and  his  wife,  that  a  settlement  was 
made  previous  to  the  marriage,  but  was  at  the  same  time  assured  that 
it  only  affected  the  property  of  the  wife.  He  insisted  upon  seeing  the 
settlement,  but  was  told  that  it  was  in  the  hands  of  a  relative,  and  that 
it  could  not  be  seen  without  giving  offence  to  an  aged  aunt  of  the  wife, 
from  whom  they  had  expectations.  David  Jones,  however,  after  some 
further  conversation,  promised  that  he  would  try  to  procure  it  for  exhi- 
bition to  the  defendant.    This  promise  he  failed  to  perform.     It  turned 
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out  that  the  settlement  included  the  lands  upon  which  the  money  was 
loaned.  Here  was  certainly  knowledge  enough  to  put  the  party  upon 
inquiry ;  for  he  was  apprised  of  the  existence  of  the  very  document 
which  was  the  foundation  of  the  complainant's  claim.  He  did  inquire, 
however,  and  made  every  reasonable  effort  to  see  the  settlement  itself, 
but  was  baffled  b}'  the  plausible  pretences  of  David  Jones.  The  Vice- 
Chaneellor  held  the  notice  insufficient.  He  said  :  "  The  affairs  of  man- 
kind cannot  be  carried  on  with  ordinary  security,  if  a  doctrine  like  that 
of  constructive  notice  is  to  be  refined  upon  until  it  is  extended  to  cases 
like  the  present." 

Possession  by  a  third  person,  under  some  previous  title,  has  fre- 
quently but  inaccurately  been  said  to  amount  to  constructive  notice  to 
a  purchaser,  of  the  nature  and  extent  of  such  prior  right.  Such  a 
possession  puts  the  purchaser  upon  inquiry,  and  makes  it  his  dut}-  to 
pursue  his  inquiries  with  diligence,  but  is  not  absolutely  conclusive 
upon  him.  In  Hanbury  v.  Litchfield,  2  Myl.  &  Keene,  629,  when  the 
question  arose,  the  Master  of  the  Rolls  said  :  "  It  is  true  that  when  a 
tenant  is  in' possession  of  the  premises,  a  purchaser  has  implied  notice 
of  the  nature  of  his  title ;  but  if,  at  the  time  of  his  purchase,  the  ten- 
ant in  possession  is  not  the  original  lessee,  but  merely  holds  under  a 
derivative  lease,  and  has  no  knowledge  of  the  covenants  contained  in 
the  original  lease,  it  has  never  been  considered  that  it  was  want  of  due 
diligence  in  the  purchaser,  which  is  to  fix  him  with  implied  notice,  if  he 
does  not  pursue  his  inquiries  through  ever^-  derivative  lessee  until  he 
arrives  at  the  person  entitled  to  the  original  lease,  which  can  alone 
convey  to  him  information  of  the  covenants." 

This  doctrine  is  confirmed  bj-  the  language  of  Judge  Storj-,  in  Flagg 
V.  Mann  et  al.,  2  Sumner,  554.  He  says :  "  I  admit  that  the  rule  in 
equity  seems  to  be,  that  where  a  tenant  or  other  person  is  in  possession 
of  the  estate  at  the  time  of  the  purchase,  the  purchaser  is  put  upon 
inquiry  as  to  the  title  ;  and  if  he  does  not  inquire,  he  is  bound  in  the 
same  manner  as  if  he  had  inquired,  and  had  positive  notice  of  the  title 
of  the  party  in  possession." 

It  is  still  further  confirmed  bj-  the  case  of  Mogers  v.  Jones,  8  N. 
Hamp.  264.  The  language  of  Parker,  J.,  in  that  case,  is  very  emphatic. 
He  says :  "To  say  that  he  (the  purchaser)  was  put  upon  inquiry-,  and 
that  having  made  all  due  investigation,  without  obtaining  any  knowledge 
of  title,  he  was  still  chargeable  with  notice  of  a  deed,  if  one  did  reall}- 
exist,  would  be  absurd." 

If  these  authorities  are  to  be  relied  upon,  and  I  see  no  reason  to 
doubt  their  correctness,  the  true  doctrine  on  this  subject  is,  that  where 
a  purchaser  has  knowledge  of  any  fact,  suflficient  to  put  him  on  inquiry 
as  to  the  existence  of  some  right  or  title  in  conflict  with  th^t  he  is 
about  to  purchase,  he  is  presumed  either  to  have  made  the  inquiry,  and 
ascertained  the  extent  of  such  prior  right,  or  to  have  been  guilty  of  a 
degree  of  negligence  equalh'  fatal  to  his  claim  to  be  considered  as  a 
bona  fide  purchaser.    This  presumption,  however,  is  a  mere  inference 
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of  fact,  and  may  be  repelled  by  proof  that  the  purchaser  failed  to  dis- 
cover the  prior  right,  notwithstanding  the  exercise  of  proper  diligence 
on  his  part. 

The  judgment  should  be  reversed,  and  there  should  be  a  new  trial, 
with  costs,  to  abide  the  event. 

Paige,  J.  The  question  to  be  decided  is,  whether  under  the  finding 
of  the  referee,  the  plaintiff  is  to  be  deemed  to  have  had  at  the  time  of 
his  purchase,  legal  notice  of  the  prior  unrecorded  mortgage  of  the  de- 
fendant. The  referee  finds  that  the  plaintiif  had  sufficient  information 
or  belief  of  the  existence  of  such  mortgage  to  put  him  upon  inquiry' ; 
but  that  upon  pursuing  such  inquiry  to  the  extent  of  such  information 
and  belief,  he  did  not  find  that  such  mortgage  existed  or  had  been 
given.  It  seems  to  me  that  the  two  findings  are  inconsistent  with  each 
other.  If  the  plaintiff  on  pursuing  an  inquiry  to  the  full  extent  of  his 
information  and  belief  as  to  the  existence  of  the  defendant's  mortgage, 
was  unable  to  find  that  it  either  then  existed  or  had  been  given,  the 
highest  evidence  is  furnished  that  the  information  received  or  belief 
entertained  by  the  plaintiff  was  not  sufficient  to  put  him  on  inquiry  as 
to  the  existence  of  such  mortgage.  The  last  part  of  this  finding  effec- 
tually disproves  the  fact  previously  found  of  the  sufficiency  of  notice 
to  put  the  plaintiff  on  inquiry.  The  two  facts  are  utterly  inconsistent 
with  each  other,  and  cannot  possiblj-  coexist. 

The  remarks  of  Parker,  Justice,  in  Hogers  v.  Jones,  8  N.  Hamp. 
264,  269,  are  directh'  apposite  to  the  facts  found  by  the  referee.  Judge 
Parker  says:  "To  say  that  he  (demandant),  was  put  upon  inquiry, 
and  that  having  made  all  due  investigation  without  obtaining  any 
knowledge  of  title,  he  was  still  chargeable  with  notice  of  a  deed,  if  one 
did  really  exist,  would  be  absurd."  The  sound  sense  of  these  observa- 
tions is  clearly  shown  by  the  principle  of  the  rule  that  information 
sufficient  to  put  a  party  upon  inquiry  is  equivalent  to  evidence  of  actual 
notice,  or  to  direct  and  positive  notice.  That  principle  is,  that  such 
information  will,  if  followed  by  an  inquiry  prosecuted  with  due  dili- 
gence, lead  to  a  knowledge  of  the  fact  with  notice  of  which  the  party 
is  sought  to  be  charged.  Hence,  in  all  cases  where  the  question  of 
implied  notice  of  a  prior  unrecorded  mortgage  or  convej-ance  arises  as 
a  question  of  fact  to  be  determined,  the  court  must  decide  whether  the 
information  possessed  by  the  party  would,  if  it  had  been  followed  up 
by  proper  examination,  have  led  to  a  discovery  of  such  mortgage  or 
conveyance.  If  tlje  determination  is  that  such  an  examination  would 
have  resulted  in  a  discovery  of  the  mortgage  or  conveyance,  the  con- 
clusion of  law  necessarily  results  that  the  information  possessed  bj'  the 
party  amounted  to  implied  notice  of  such  instrument.  But  if  the  de- 
termination is  the  converse  of  the  one  stated,  the  information  of  the 
party  cannot  be  held  to  be  an  implied  notice  of  the  deed  or  mortgage. 
These  propositions  will  be  found  to  be  fully  sustained  by  authority. 
Kennedy  v.  Green,  3  Mj'l.  &  Keene,  699  ;  2  Sugden  on  Vendors,  &c., 
552,  Am.  ed.  of  1851,  marg.  page  1052  ;  4  Kent's  Com.  172  ;  Howard 
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Ins.  Co.  V.  Halsey,  4  Sandf.  S.  C.  E.  577,  578 ;  same  case,  4  Seld. 
274,  275  ;  1  Story's  Eq.  Jur.  §§  398-400,  400  a;  Jackson  v.  JBurc/ott, 
10  John.  461 ;  Dunham  v.  Dey,  15  John.  568,  569,  in  error;  Jackson 
V.  Given,  8  John.  137  ;  Jolland  v.  iStainbridge,  3  Ves.  478  ;  Pendleton 
V.  Fay,  2  Paige,  205.  Where  the  information  is  sufficient  to  lead  a 
party  to  a  knowledge  of  a  prior  unrecorded  conveyance,  a  neglect  to 
make  the  necessary  inquiry  to  acquire  such  knowledge,  will  not  excuse 
him,  but  he  will  be  chargeable  with  a  knowledge  of  its  existence  ;  the 
rule  being  that  a  party  in  possession  of  certain  information  will  be 
chargeable  with  a  knowledge  of  all  facts  which  an  inquiry,  suggested 
by  such  Information,  prosecuted  with  due  diligence,  would  have  dis- 
closed to  him.  4  Sandf.  S.  C.  E.  578  ;  3  Myl.  &  Keene,  699.  In  this 
case  the  fact  being  found  by  the  referee,  that  the  plaintiff  after  pursu- 
ing an  inquiry  to  the  extent  of  his  information,  failed  to  discover  the 
existence  of  the  defendant's  mortgage,  it  seems  to  me  that  neither  law 
nor  justice  will  justify  us  in  holding  the  plaintiff  chargeable  with  implied 
notice  of  such  mortgage.  The  doctrine  of  notice  and  its  operation  in 
favor  of  a  prior  unrecorded  deed  or  mortgage  rests  upon  a  question  of 
fraud,  and  on  the  evidence  necessary  to  infer  it.  4  Kent's  Com.  172. 
Actual  notice  affects  the  conscience,  and  convicts  the  junior  purchaser 
of  a  fraudulent  intent  to  defeat  the  prior  conveyance.  His  knowledge 
of  facts  and  circumstances  at  the  time  of  the  second  purchase  sufficient 
to  enable  him  on  due  inquiry  to  discover  the  existence  of  the  prior  con- 
veyance, is  evidence  from  which  a  fraudulent  intent  may  be  inferred. 
15  John.  569  ;  2  John.  Ch.  E.  190  ;  Jackson  v.  Burgott,  10  John.  462. 
Now  if  it  is  ascertained  and  found  as  a  fact,  that  the  facts  and  circum- 
stances within  the  knowledge  of  the  second  purchaser,  at  the  time  of 
his  purchase,  were  insufficient  to  lead  him,  on  a  diligent  examination, 
to  a  discovery  of  the  prior  conveyance,  how  upon  this  finding  can  a 
fraudulent  intent  be  inferred,  and  if  not,  how  can  he  be  charged  with 
notice,  which  implies  a  fraudulent  intent?  It  is  not  in  the  nature  of 
things,  that  a  knowledge  of  the  same  facts  and  circumstances,  shall  at 
one  and  the  same  time,  be  held  evidence  of  both  innocence  and  guilt. 
I  think  the  rule  well  established  that  an  inference  of  a  fraudulent  intent 
on  the  part  of  a  junior  purchaser  or  mortgagee,  must  in  the  absence  of 
actual  notice,  be  founded  on  clear  and  strong  circumstances,  and  that 
such  inference  must  be  necessary  and  unquestionable.  McMechan  v. 
Qriffing,  3  Pick.  149,  154,  155 ;  Sine  v.  Dodd,  2  Atk.  275  ;  Jackson 
V.  Given,  8  John.  137 ;  2  Mass.  509 ;  2  John.  Ch.  E.  189 ;  15  John. 
S.  C.  569 ;  8  Cow.  264,  266. 

For  the  above  reasons,  botli  the  judgment  rendered  on  the  report  of 
the  referee,  and  the  judgment  of  the  General  Term  affirming  the  same, 
should  be  reversed,  and  a  new  trial  should  be  granted. 

All  the  judges  concurred  in  the  result  of  the  foregoing  opinions  ex- 
cept CoMSTOCK  and  Brown,  who,  not  having  heard  the  argument,  took 
no  part  in  the  decision. 

New  trial  ordered. 
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GEORGE  V.  KENT.  - 
StJPEEMK  Judicial  Court  of  Massachuseits.     1863. 

[Reported  7  Allen,  16.] 

Bill  in  equity  to  redeem  land  from  a  mortgage. 

It  appeared  at  the  hearing  that  on  the  7th  of  Ma}',  1850,  Nathaniel 
Chessman,  being  the  owner  of  a  parcel  of  land  on  the  south  side  of 
Water  Street  in  Milford,  containing  about  three  acres,  mortgaged  it  to 
Maxcy  Cook ;  that  afterwards,  on  the  1st  of  July,  1853,  he  conveyed  a 
small  lot  on  the  easterly  part  thereof  to  Hugh  Galliher,  by  a  deed  of 
warranty  which  was  duly  recorded  ;  that  afterwards,  on  the  5th  of  June, 
1854,  he  conveyed  a  small  lot  on  the  westerly  part  thereof,  to  Patrick 
Murphy,  by  a  deed  of  warranty  which  was  not  recorded  ;  and  that  after- 
wards, on  the  .2d  of  November,  1854,  he  convej'ed  another  small  lot, 
lying  between  the  lots  conveyed  to  Galliher  and  Murphy,  to  the  plain- 
tiff, by  a  deed  of  mortgage  which  was  duly  recorded,  containing  the 
following  description  of  the  mortgaged  premises:  "Beginning  at  the 
northeasterly  corner  of  the  premises,  on  Water  Street,  on  land  of  Hugh 
Galliher ;  thence  S.  2°  W.  by  land  of  said  Galliher  eight  rods  ;  thence 
S.  87|:°  W.five  and  one  half  rods  to  land  of  Patrick  Murphy,  bounding 
southerly  on  land  of  N.  Chessman  ;  thence  N.  2°  E.  eight  rods  to  said 
street,  bounding  westerly  on  land  of  said  Murphy ;  thence  easterly  by 
said  street  five  and  one  half  rods  to  the  place  of  beginning.''  The 
mortgage  to  Maxcy  Cook  was  assigned  to  the  defendants  in  February, 
1861 ;  and  in  May,  1861,  they  commenced  an  action  against  the  plain- 
tiff to  foreclose  it,  describing  in  their  writ  the  lot  conveyed  to  the 
plaintiff,  and  no  more,  and  obtained  a  conditional  judgment  in  Feb- 
ruary, 1862,  for  the  sum  of  $1,679.15.  In  April,  1861,  the  lot  con- 
veyed to  Murphy  became  vested  in  the  defendant  Kent  by  mesne 
convej'ances. 

The  plauitiff  contended  that  the  Murphy  lot  should  be  held  to  con- 
tribute, m  proportion  to  its  value,  towards  the  redemption  of  the  Cook 
mortgage ;  and  the  case  was  reserved  by  Chapman,  J.,  for  the  determi- 
nation of  the  whole  court. 

P.  C.  Bacon,  JP.  JEJ.  Aldrich  with  him,  for  the  plaintiff. 

G.  F.  Hoar,  for  the  defendants. 

Chapman,  J.  It  is  not  denied  that  the  plaintiff  has  a  right  to  redeem 
on  payment  of  the  amount  for  which  conditional  judgment  was  rendered  ; 
but  he  claims  the  right  on  payment  of  a  less  sum.  He  insists  that  as 
his  deed  was  a  deed  of  warranty,  and  was  made  and  recorded,  while 
the  deed  to  Murphy  was  unifecorded,  he  has  a  right  to  hold  the  Murphy 
lot  liable  to  contribute  to  the  payment  of  the  Cook  mortgage.  This 
position  would  be  correct  if  there  were  no  other  facts  to  affect  it.  But 
the  defendants  reply  that  he  had  notice  of  the  deed  to  Murphy.    The 
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fact  relied  on  to  prove  such  notice  is,  that  Murphy's  lot  adjoins  him  on 
the  west,  and  in  his  deed  he  is  bounded  westerly  on  land  of  Patrick 
Murphy.  The  court  are  of  opinion  that  this  was  sufficient  notice  of 
Murphy's  title.  Before"  the  enactment  of  Rev.  Sts.  c.  69,  §  28,  actual 
notice  of  an  unrecorded  deed  was  not  necessary ;  and  circumstantial 
evidence  of  title  was  held  to  be  sufficient.  But  the  Eev.  Sts.  made  a 
change  in  this  respect,  and  required  that  there  should  be  actual  notice. 
Curtis  V.  Mundy,  3  Met.  405.  Pomroy  v.  Stevens,  11  Met.  244. 
Mara  v.  Pierce,  9  Gray,  306.  Parker  y.  Osgood,  3  Allen,  487.  The 
case  of  Curtis  v.  Mundy  is,  to  some  extent,  overruled  b}'  the  later 
cases  ;  yet  none  of  them  hold  it  to  be  necessary  that  the  notice  siiall  be 
by  actual  exhibition  of  the  deed.  Intelligible  information  of  a  fact, 
either  verbally  or  in  writing,  and  coming  from  a  source  which  a  partj' 
ought  to  give  heed  to,  is  generall}'  considered  as  notice  of  it,  except  in 
cases  where  particular  forms  are  necessary'.  In  this  case  no  particular 
form  is  necessary.  The  description  of  the  land  in  the  plaintiffs  deed 
was  equivalent  to  an  affirmation  of  his  grantor  that  the  land  lying  west 
of  it  was  owned  by  Patrick  Murphy-,  by  virtue  of  some  proper  instru- 
ment of  conveyance.  He  knew  from  this  information  that  Murphy's 
title  was  prior  to  his  own.  Having  such  a  title,  and  the  plaintiff  having 
notice  of  it,  Murphy  and  his  grantees  are  not  liable  to  contribute  towards 
the  redemption  of  the  Cook  mortgage.  Chase  v.  Woodbury,  6  Cush. 
143.     Bradley  v.  George,  2  Allen,  892. 

The  plaintiff  is  entitled  to  redeem  on  paj-ment  of  the  amount  of  the 
conditional  judgment  against  him,  with  interest,  deducting  rents  and 
profits  received. 


MAUPIN   V.  EMMONS. 
SuPEEME  Court  of  Missouri.     1871. 
[Repffrled  47  Mo.  304.] 

Ewing  and  Smith,  for  plaintiffs  in  error. 

Xiay  and  Belch,  for  defendants  in  error. 

Bliss,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiffs  brought  their  action  for  the  possession  of  320  acres  of 
land  owned  and  occupied  by  defendants,  and  relied  upon  a  sale  and 
purchase  bj'  them  upon  execution  against  one  Hammack,  the  grantor 
of  defendant  Emeline  Emmons.  The  execution  sale  was  on  the  20th 
of  April,  1864,  and  the  sheriff's  deed  was  made  on  the  20th  of  Septem- 
ber following,  and  placed  on  record  the  29th.  Hammack,  the  execu- 
tion debtor,  had  sold  the  property  and  conveyed  the  same  to  Emeline 
Emmons,  wife  of  the  other  defendant,  on  the  16th  of  November,  1858, 
and  received  a  full  consideration  therefor.     But  the  purchasers  failed 
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to  put  their  deed  upon  record  until  after  the  sheriff's  sale  and  the 
record  of  the  sheriff's  deed,  although  they  went  into  immediate  pos- 
session of  the  property,  have  ever  since  resided  thereon,  and  have 
made  valuable  improvements.  One  of  the  plaintiffs,  on  examining  the 
records,  and  finding  that  defendant's  deed  was  not  recorded,  directed 
the  sheriff  to  levy  upon  the  property,  and  at  the  sale  bid  it  in  for  a 
nominal  consideration.  It  is  one  of  those  attempts,  generally  unsuc- 
cessful, though  too  often  otherwise,  to  take  advantage  of  the  negligence 
of  those  who  rest  secure  ,in  the  possession  of  their  property',  and  to 
transfer  it  to  those  who  are  watching  for  opportunities  to  prey  upon 
the  unwary. 

The  case  was  submitted  to  the  court,  and  the  defendants  recovered 
judgment.  I  need  not  consider  in  detail  the  numerous  declarations  of 
law  given  and  refused,  but  the  record  shows  a  full  and  fair  trial,  and 
that  no  other  result  could  have  been  reached.  The  effect  of  a  failure 
to  place  upon  record  one's  title-deeds  has  often  been  considered  by  this 
court,  and  it  has  always  been  held  here,  as  elsewhere,  that,  as  between 
the  purchaser  and  his  vendor,  it  is  of  no  importance  that  the  deed 
be  recorded  at  all.  The  same  is  held  as  between  the  holder  of  the  first 
conveyance  and  subsequent  purchasers  from  the  same  vendor,  if  they 
purchase  with  notice  of  the  original  convej'anee,  or  if  their  purchase 
was  not  made  upon  payment  of  a  good  and  valuable  consideration. 
The  payment  of  the  consideration  raises  the  equity  that  invalidates  the 
first  deed.  I'aul  v.  Fulton,  25  Mo.  156 ;  Aubuchon  v.  Betider,  44  Mo. 
560.  The  Statute  invalidating  the  original  unrecorded  deed  is  held  to 
operate  in  favor  of  bona  fide  purchasers  at  sheriffs'  as  well  as  private 
sales,  provided  the  original  deed  be  not  recorded  until  after  the  sale. 
Davis  V.  Ownsbij,  14  Mo.  170;  Draper  v.  Bryson,  17  Mo.  71,  and 
26  Mo.  108  ;  Valentine  v.  Havener,  20  Mo.  133  ;  Reed  v.  Ownby, 
44  Mo.  204.  But  differences  have  often  arisen  as  to  what  constitutes 
the  notice  spoken  of  in  the  Statute. 

The  following  is  the  section  declaring  the  effect  upon  the  unrecorded 
instrument  of  a  failure  to  file  for  record:  "  Sec.  26.  No  such  instru- 
ment in  writing  shall  be  valid  except  between  the  parties  thereto,  and 
such  as  have  actual  notice  thereof,  until  the  same  shall  be  deposited 
with  the  recorder  for  record." 

The  actual  notice  required  by  the  Statute  is  used  in  contradistinction 
to  the  constructive  notice  given  by  a  record.  It  does  not  mean  that 
there  must  necessarily  be  direct  and  positive  evidence  that  the  subse- 
quent purchaser  actually  knew  of  the  existence  of  the  deed.  Any 
proper  evidence  tending  to  show  it  —  facts  and  circumstances  coming 
to  his  knowledge  that  would  put  a  man  of  ordinary  circumspection 
upon  inquiry  —  should  go  to  the  jury  as  evidence  of  such  notice.  The 
second  sale  by  one  who  has  already  conveyed  the  property  is  neces- 
sarily fraudulent ;  and  if  it  appears  in  evidence  that  the  purchaser 
knows  that  the  holder  of  the  unrecorded  deed  is  in  possession  of  the 
property  as  owner,  or  that  he  is  informed  that  such  holder  has  bought 
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the  property,  the  jury  has  a  right  to  infer  full  knowledge  or  voluntary 
ignorance ;  and  if  he  buy  with  such  knowledge,  or  such  means  of 
knowledge,  he  becomes  a  party  to  the  fraud,  and  will  not  be  permitted 
to  take  advantage  of  it.  In  Speck  v.  Biggin,  40  Mo.  405,  the  court 
holds  that  "  notice  is  actual  where  the  purchaser  either  knows  of  the 
existence  of  the  adverse  claim  or  title,  or  is  conscious  of  having  the 
means  of  knowing,  although  he  may  not  use  them."  And  the  majority 
of  the  court,  per  Leonard,  J.,  in  Vaughn  v.  Tracy,  22  Mo.  417,  and 
25  Mo.  318,  holds  that  evidence  of  possession  and  apparent  ownership, 
brought  home  to  the  knowledge  of  the  second  purchaser,  should  go  to 
the  jury,  and  ought  to  be  deemed  sufficient  information  "  that  the  pos- 
sessor IS  the  owner  in  fee  under  a  title  derived  from4,he  former  owner." 
Proof  of  actual  knowledge  of  the  existence  of  the  former  deed  has  never 
been  held  to  be  necessary ;  but  the  jury  has  the  right  to  infer  such 
knowledge  from  facts  that  would  naturally  suggest  it,  and  from  which 
the  actual  relation  of  the  prior  purcha^r  of  the  land  might  be  reason- 
ably inferred.  The  doctrine  of  Judge  Scott,  in  Beattie  v.  Butler,  21 
Mo.  313,  was  expressly  disclaimed  bj'  his  associates,  and  has  never 
been  sustained  by  this  court. 

It  will  be  thus  seen  that  the  court  committed  no  error  in  refusing  to 
declare  as  law,  at  the  instance  of  plaintiffs,  that  "  actual  notice  con- 
sists in  the  fact  that  the  purchaser  of  lands  has  the  direct  and  positive 
mformation  that  there  has  been  a  former  deed  executed  and  delivered 
to  some  other  person,  or  that  there  is  some  one  in  possession  of  the 
lands  claiming  title,  which  information  must  be  brought  home  to  the 
party  purchasing,"  etc.  The  declaration  would  have  substituted  the 
necessity  of  actual  knowledge  for  the  statutory  requirement  of  actual 
notice,  and,  besides,  would  have  required  a  character  and  degree  of 
evidence  the  party  had  no  right  to  claim.  Judge  Bates,  in  corament- 
ang  upon  a  similar  instruction,  says  that  "the  specification  of  the  char- 
acter of  the  proof  was  erroneous.  Notice  is  a  fact  to  be  proved,  like 
other  facts,  by  evidence  direct  or  circumstantial."  Lemay  v.  Pou- 
penez,  35  Mo.  71.  The  court,  however,  at  plaintiffs'  instance,  did 
declare  as  law  (and  went  as  far  as  they  had  a  right  to  claim)  that  un- 
less one  of  the  plaintiffs  had  the  information  or  knowledge  brought 
home  to  him  that  defendants  were  living  upon  the  specified  lands, 
claiming  title,  the  plaintiffs  should  recover.  Other  declarations  of  law 
were  given  at  the  instance  of  the  plaintiffs,  and  several  rejected.  Some 
of  the  latter  were  well  enough  as  general  propositions,  but  their  sub- 
stance was  embraced  in  others,  and  thej'  were  not  called  for.  From 
the  declarations  made  and  refused  there  can  be  no  doubt  as  to  the 
views  of  the  law  that  inspired  the  action  of  the  court,  and  in  those 
views  we  concur.  There  was  evidence,  both  direct  and  circumstantial, 
strongly  tending  to  show  that  one  of  the  plaintiffs  —  the  one  who  did 
all  the  business,  ordered  the  levy,  and  bid  off  the  land  —  positivelj' 
knew  that  defendants  occupied  the  farm  as  owners.  It  satisfied,  and 
was  suflScient  to  satisf}',  the  court  below  that  he  knew  all  about  it, 
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and  that  he  never  dreamed  of  levj'ing  upon  the  land  until  he  was 
informed  by  the  recorder  that  the  deed  had  not  been  recorded. 

It  will  be  perceived  that  the  court  held  that  open  and  notorious  pos- 
session by  the  grantee  in  the  unrecorded  deed  as  owner,  was  not  of 
itself  notice  to  subsequent  purchasers,  but  required  affirmative  evidence 
that  they  knew  of  such  possession.  As  judgment  was  given  for  defend- 
ant, it  does  not  become  necessary  to  consider  that  question.  (See, 
upon  this  subject,  3  Washb.  Real  Prop.,  3d  ed.,  283,  284,  and  cases 
cited  ;  and  remarks  of  Judge  Scott  in  Beattie  v.  Butler;  and  of  Judge 
Leonard  in  Vaughn  v.  Tracy.) 

But  even  if  the  court  committed  an  error  upon  the  question  of  notice, 
the  plaintiffs  could  take  nothing  bj-  their  purchase,  for  the  reason  that 
the  sheriff  had  no  authority  to  sell.  The  execution  was  issued  under 
the  Act  of  March  23,  1863,  which  required  the  clerk,  in  issuing  new 
executions,  to  refer  to  the  former  ones,  "  and  in  case  levies  have  been 
made,  to  recite  such  levies  in  such  renewed  executions,  and  authorize 
and  command  the  officer  to  whom  such  renewed  executions  are  directed 
to  levy  such  renewed  executions  upon  additional  propertj',  if  the  former 
levy  shall  be  deemed  insufficient  to  satisfy  such  executions." 

The  clerk  issued  an  ordinary  venditioni  exponas,  reciting  the  old 
levies  and  ordering  the  sale  of  what  had  been  levied  on,  but  left  out 
entirely  the  command  to  levy  upon  additional  property.  That  in  dis- 
pute had  not  been  included  in  the  former  levies,  but  the  sheriff  pro- 
ceeds with  this  writ  to  levy  upon  and  sell  other  property,  including 
the  defendant's  farm.  Thus  the  levj-  and  sale  were  not  in  obedience 
to  the  command  of  the  writ  under  which  they  were  had.  Counsel 
now  claim  that,  inasmuch  as  it  was  the  duty  of  the  clerk  to  insert  in 
the  new  execution  a  command  to  make  new  levies,  the  writ  must  be 
treated  as  having  contained  such  command,  and  the  sheriff  was  clothed 
with  the  same  power  as  though  it  had  been  inserted. 

This  proposition  runs  counter  to  all  our  ideas  of  the  powers  and 
duties  of  sheriffs.  It  has  always  been  considered  that  he  was  but  the 
executive  officer  of  the  court,  bound  to  obey  its  lawful  commands,  and, 
in  executing  a  writ,  that  he  must  look  to  the  face  of  it  for  the  extent 
and  boundary  of  his  duties  and  his  powers.  It  does  not  matter  what 
writ  might  have  been  issued  —  to  what  writ  the  party  was  entitled  by 
law  if  he  had  chosen  to  sue  it  out.  When  it  is  issued  and  placed  in 
the  officer's  hands,  his  only  duty  is  to  see  what  are  its  commands,  and 
if  he  finds  them  within  the  authority'  of  the  court  he  must  obey  them. 
But  he  cannot  go  bej-ond  those  commands,  or  question  their  regularity. 
If  he  is  ordered  merely  to  sell  certain  property,  the  order  gives  him  no 
authority  to  seize  and  sell  anj^  other  property.  If  the  writ  is  merely  a 
Jieri  facias  he  cannot  under  it  sell  property  as  having  been  seized 
under  a  former  writ.  If  the  clerk  has  not  issued  the  proper  process  — 
that  is,  between  him  and  the  parties  to  the  cause  —  the  sheriff  cannot 
correct  their  errors.  These  principles  are  so  elementarj',  so  univer- 
sally received  and  acted  upon,  as  never  to  be  disputed. 
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Counsel  have  cited  us  to  Towner  v.  Purkey,  1  Con,  Court,  S.  C, 
323,  where  an  execution  was  amended  in  a  material  part  by  correct- 
ing a  clerical  error,  and  claim  that  the  omission  in  the  present  case 
was  but  a  clerical  mistake  and  should  be  disregarded.  But  it  was  much 
more  than  a  clerical  mistake ;  it  was  a  total  omission  of  the  fieri  facias 
portion  of  the  writ.  As  issued,  it  was'  in  substance  but  the  well-known 
writ  of  venditioni  exponas  ;  and  the  omission  of  the  additional  power 
to  make  new  levies,  authorized  by  the  Statute  as  well  as  the  common 
law,  was  not  a  clerical  mistake,  but  a  neglect  by  the  party  in  interest 
to  sue  out  the  double  writ  to  which  he  was  entitled. 

The  judgment  of  the  District  Court,  affirming  that  of  the  Circuit 
Court,  is  affirmed.    The  other  judges  concur.' 


LAMB   V.  PIERCE. 

Supreme  Judicial  Court  of  Massachusetts.     1873. 

[Beported  113  Mass.  72.] 

Tort  in  the  nature  of  trespass,  for  breaking  and  entering  the  plain- 
tiff's close,  and  cutting  and  carrying  away  a  quantity  of  wood  there 
growing. 

Trial  in  the  Superior  Court,  before  Dewey,  J.  The  plaintiff's  title 
was  derived  through  a  deed  from  Lyman  Morse  and  others  to  Mary 
Clark,  dated  Noveinber  22,  1869,  and  duly  recorded. 

The  defendant  admitted  the  entry,  and  the  cutting  and  carrying 
away  of  the  wood,  and  justified  as  the  purchaser  of  the  wood  under  a 
conveyance  to  him  from  the  same  grantors  and  of  the  same  date  as  the 
deed  through  which  the  plaintiff'  claimed. 

It  appeared  that  the  wood  growing  upon  the  close  described  in  the 
writ  was  sold  at  public  auction  in  different  lots  by  Lj-man  Morse  and 
others,  November  22,  1869,  just  prior  to  the  conveyance  of  the  real 
estate  by  Morse  and  others  to  Mary  Clark,  with  license  to  enter  upon 
the  premises  and  cut  and  remove  the  wood  at  any  time  within  two 
years  from  the  day  of  sale.  The  defendant  was  one  of  the  purchasers 
at  the  sale,  and  immediately  thereafter  received  a  conveyance  under 
seal  of  "  all  the  wood  and  timber  lying,  standing  and  being  "  upon  the 
land,  "  with  the  privilege  of  entering  said  farm  at  any  and  all  times 
prior  to  April  1,  1872,  to  take  off  said  wood  and  timber." 

It  appeared  that  Mary  Clark  had  full  knowledge  of  the  sale  at  the 

time  she  received  her  deed,  and  that  she  paid  only  the  value  of  the 

premises,  after  the  wood  should  have  been  cut  off,  and  evidence  was 

introduced  tending  to  prove  that  the  plaintiff  knew  of  the  sale  of  the 

1  And  see  Brinkman  v.  Jones,  44  Wis,  498,  517  et  seq.  (1878.) 
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wood  at  the  time  of  the  conveyance  to  him,  and  it  was  conceded  by 
the  plaintiff  that  upon  the  evidence  the  jury  would  be  authorized  to  find 
that  prior  to  receiving  his  deed  he  had  notice  of  the  sale  of  the  wood, 
and  that  the  purchasers  had  two  years  thereafter  to  cut  and  remove  it, 
but  he  claimed  that  this  was  not  sufHcient ;  that  in  order  to  affect  him 
with  notice  it  was  necessary  that  it  should  appear  that  he  had  knowl- 
edge or  notice  of  the  deed  to  the  defendant,  at  the  time  of  receiving  his 
convej-ance. 

There  was  no  evidence  that  the  plaintiff,  at  the  time  of  receiving  his 
conveyance,  had  any  knowledge  or  notice  of  the  deed  to  the  defendant. 

A  verdict  was  rendered  for  the  defendant ;  and  the  presiding  judge 
reported  the  case  for  the  determination  of  this  court.  If,  in  the 
opinion  of  this  court,  it  was  necessary  that  the  defendant,  in  order  to 
justify  under  the  sale,  should  prove  that  the  plaintiff  had  knowledge  or 
notice  of  the  deed  to  the  defendant  at  the  time  of  the  convej'ance  to 
himself,  then  the  verdict  was  to  be  set  aside  and  a  new  trial  granted, 
otherwise  judgment  was  to  be  entered  on  the  verdict. 

I*.  E.  Aldrich,  for  the  plaintiff. 

G.  F.  Verry  (G.  A.  Torrey  with  him),  for  the  defendant. 

Morton,  J.  The  deed  under  which  the  defendant  justifies  conveyed 
an  interest  in  the  land,  and  would  be  valid  against  a  subsequent  pur- 
chaser, if  dul}'  recorded,  or  if  such  purchaser  when  he  took  his  deed 
had  actual  notice  .thereof.  This  is  decided  in  the  recent  case  of  White 
v.  Foster,  102  Mass.  375,  in  which  the  tenant  claimed  under  a  deed 
which  is,  in  legal  effect,  like  the  deed  in  this  case.  As  stated  in  that 
case,  "  growing  timber  constitutes  a  part  of  the  realtj',  is  parcel  of  the 
inheritance,  and  like  any  other  part  of  the  estate  may  be  separated 
from  the  rest  by  express  reservation  or  grant,  so  as  to  form  itself  a 
distinct  inheritance,"  and  "  when  so  separated  and  made  a  distinct 
estate,  it  has  the  incidents  of  real  property  so  long  as  it  remains  uncut, 
and  the  rules  which  govern  the  title  and  transfer  of  such  property  must 
apply."  Therefore,  as  the  conveyance,  under  which  the  defendant 
claims,  is  of  a  freehold  estate,  the  provisions  of  Gen.  Sts.  c.  89,  §  3, 
apply  to  it,  and  as  it  was  not  recorded,  it  is  not  valid  against  the 
plaintiff  unless  he  had  "  actual  notice  thereof." 

It  appears  by  the  report  that  there  was  evidence  tending  to  show 
that  the  plaintiff  had  notice  that  the  wood  had  been  sold  to  the  de- 
fendant, and  that  he  had  two  years  to  cut  and  remove  it,  but  "  there 
was  no  evidence  that  the  plaintiff,  at  the  time  of  receiving  his  convey- 
ance, had  any  knowledge  or  notice  of  the  deed  to  the  defendant." 

We  think  this  Statute  requires  that  the  plaintiff  must  be  shown  to 
have  had  actual  notice  that  there  had  been  a  convej'ance  to  the  defend- 
ant of  the  estate  purchased  by  him  at  the  auction  sale.  The  provision 
we  are  now  considering  was  first  enacted  in  the  Revised  Statutes,  c. 
59,  §  28.  Since  then  it  has  been  uniformly  held  that  no  implied  or 
constructive  notice  of  an  unrecorded  deed  would  give  it  validity  against 
a  subsequent  purchaser.    Therefore,  proof  of  open  and  notorious  occu- 
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pation  and  improvement,  or  of  other  facts  which  would  reasonablj-  pnt 
a  purchaser  upon  inquiry,  are  not  sufficient,  but  the  party  who  claims 
under  an  unrecorded  deed  must  prove  that  the  subsequent  purchaser 
had  actual  knowledge  or  notice  of  such  deed.  Pomroy  v.  Stevens, 
11  Met.  244;  Parlcer  v.  Osgood,  3  Allen,  487;  Booley  v.  Wolcott, 
4  Allen,  406  ;  Sibley  v.  Lejfingwell,  8  Allen,  584. 

The  case  at  bar  falls  within  these  decisions.  The  report  finds  that 
the  plaintiff  had  no  notice  of  the  deed  to  the  defendant.  His  knowl- 
edge that  the  defendant  had  bought  the  wood  at  auction,  without  proof 
that  he  had  notice  that  the  sale  had  been  consummated  by  a  convej-- 
ance  to  the  purchaser,  is  not  sufficient.  The  ^Statute  requires  proof  of 
actual  notice  of  the  deed.  It  follows  that,  according  to  the  terms  of 
the  report,  the  verdict  must  be  set  aside. 

I7&W  trial  ordered. 


SECTION  VTII. 

LIS   PENDENS. 

NEWMAN   V.   CHAPMAN. 

CoTJET  OP  Appeals  op  Vikginia.     1823. 

[Reported  2  Randolph,  93.] 

Appeal  from  the  Chancery  Court  of  Fredericksburg. 

George  Chapman,  jun.,  filed  his  bill  stating  that  a  certain  John 
Armistead  of  the  County  of  Caroline,  died  in  1788,  leaving  a  large 
estate  in  lands,  negroes,  and  other  propertj',  which  he  devised  to  his 
children :  that,  his  son  William  Armistead  received  the  portion  allotted 
to  him,  and  gave  a  mortgage  upon  his  land ;  which  mortgage  was  after- 
wards assigned  to  a  certain  Jesse  Simms  :  that  the  said  Sirams  brought 
a  suit  in  the  Chancery  Court  of  Richmond,  to  foreclose  the  said  mort- 
gage, and  obtained  a  decree,  by  virtue  of  which  the  land  was  diil3'  sold  ; 
the  said  Simms  became  the  purchaser,  and  the  court  confirmed  the 
sale ;  whereby,  he  became  the  lawful  proprietor  in  fee,  of  the  said  land 
and  appurtenances,  so  far  as  the  title  of  the  said  William  Armistead 
was  concerned ;  and  the  said  Simms  was  entitled  to  be  put  in  posses- 
sion of  the  same,  subject  only  to  the  claims  of  such  persons  as  should 
have  right  derived  from  any  other  person  than  the  said  William,  or  de- 
rived from  him  prior  to  the  said  mortgage  or  suit  in  chancery  to  fore- 
close, as  aforesaid  :  that  the  sale  and  conveyance  of  the  commissioners 
was  made  on  the  13th  of  July,  1804,  and  on  the  13th  of  August  in  the 
same  j-ear  the  said  Jesse  Simms  conveyed  the  said  tract  of  land  with 
its  appurtenances  to  the  complainant,  in  consideration  of  $11,400, 
which  the  complainant  had  previously  paid  to  the  said  Jesse  Simms, 
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he  not  supposing  that  any  dispute  could  be  raised  concerning  a  title, 
acquired  and  confirmed  by  the  authority  of  the  Couit  of  Chancery  ;  to 
which  he  is  now  obliged  to  apply  for  its  further  aid  to  effectuate  its  own 
decree  :  that  a  part  of  the  said  land,  viz. :  about  593  acres,  is  in  posses- 
sion of  Thomas  Newman  ;  another  part  consisting  of  about  acres 
is  in  possession  of  Richard  Newman  ;  and  the  residue  is  still  in  posses- 
sion of  the  said  William  Armistead :  that,  Thomas  and  Richard  New- 
man have  no  other  title  or  claim  to  the  said  land,  except  that  derived 
from  the  said  William  Armistead,  subsequent  to  the  institution  of  the 
said  suit  of  Jesse  Simms,  and  while  it  was  pending  in  the  said  Su- 
perior Court  of  Chancery :  that  the  said  William  Armistead  has  been 
in  the  receipt  of  the  profits  of  the  lands  in  his  possession,  by  which  he 
has  principally  maintained  his  familj',  and  has  rendered  no  account 
thei'eof  to  the  complainant :  that  the  rents  and  profits  of  the  portions 
of  land  m  possession  of  the  said  Thomas  and  Richard  Newman,  have 
been  received  by  them,  in  like  manner,  and  no  account  rendered  to  the 
complainant:  that  all  these  persons  refuse  to  deliver  possession  to  the 
complainant  of  the  said  lands,  and  also  refuse  to  account  for  the  profits, 
according  to  their  respective  receipts  and  enjoyments  :  that  no  writ  of 
habere  facias  possessionem  vi&s  issn^A  from  the  said  Superior  Court, 
and  the  said  Jesse  Simms  is  dead,  insolvent,  and  has  no  representative 
known  to  the  complainant:  that,  in  a  case  so  complicated,  the  com- 
plamant  is  advised  to  apply  to  the  Court  of  Chancery,  to  carry  into 
effect  its  own  decree,  in  such  manner  as  shall  be  consistent  with 
the  just  rights  of  all  persons  who  do  not  claim  title  from  or  under 
the  said  William  Armistead,  since  the  pendency  of  the  said  suit  of 
the  said  Jesse  Simms,  whose  bill  was  filed  on  the  12th  day  of 
May,  1797;  but,  with  regard  to  the  said  William,  the  complainant  is 
advised  that  the  said  decree  and  proceedings  of  sale  are  findl  and  con- 
clusive. He  therefore  prays,  that  the  said  Thomas  and  Richard  New- 
man, and  William  Armistead,  may  be  made  defendants  to  this  bill;  that 
the  decree  aforesaid  may  be  carried  into  eflfect,  in  favor  of  the  com- 
plainant, against  the  said  WiUiam  Armistead,  and  all  persons  claiming 
under  him,  since  the  12th  day  of  May,  in  the  year  1797,  &c. 

Thomas  Newman  answered,  that  he  had  purchased  of  William  Arm- 
istead, at  different  times,  between  the  years  1793  and  1797,  about  326 
acres  of  land,  out  of  the  tract  in  the  bill  mentioned ;  that  the  deeds 
will  fully  show,  at  what  time  the  purchases  of  the  said  land  were  made, 
except  as  to  47  acres,  which  were  purchased  in  October,  1793;  but, 
that  the  defendant  did  not  get  a  conveyance  from  the  said  William 
Armistead,  until  the  month  of  July,  1797,  at  or  about  which  time  he 
purchased  a  further  quantity  of  104  acres,  and  both  purchases  were 
included  in  the  same  deed  ;  that  the  defendant  never  knew  anything  of 
the  existence  of  the  suit  in  Chancery  for  the  sale  of  the  lands  in  the 
bill  mentioned,  until  long  after  he  had  completed  his  purchases  of  the 
aforesaid  lands  of  William  Armistead;  nor  had  he  ever  seen  any- 
thing of  the  mortgage  in  the  bill  mentioned  ;  nor  did  he  know  that  any 
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such  mortgage  existed,  until  he  had  completed  those  purchases  and  ob- 
tained his  deeds ;  that  the  defendant  also  purchased  of  John  B.  Arm- 
istead,  who  had,  before  that  time,  purchased  of  William  Armistead, 
about  513  acres  of  the  same  tract  of  land,  on  or  about  the  month  of 
April  or  May,  1800,  but  did  not  get  a  conveyance  for  the  same,  until 
the  month  of  April,  1801 ;  that  at  the  sale  by  the  commissioners,  the 
defendant  attended  with  his  deeds,  and  forbade  the  sale,  as  it  would 
be  illegal,  and  the  title  was  in  him.  He  therefore  charges,  that  the 
complainant,  before  he  purchased  of  Simms,  was  fully  apprised  of  the 
title  of  the  defendant. 

Richard  Newman  stated  in  his  answer,  that,  as  to  the  transactions 
between  William  Armistead  and  Abraham  Morehouse,  and  the  mort- 
gage of  laud  to  him  by  the  said  Armistead,  he  had  heard  nothing, 
until  several  years  after  he  had  purchased  of  William  Armistead  163 
acres  of  land,  at  40  shillings  per  acre,  and  had  the  deed  for  the  same 
recorded  in  the  County  Court  of  Prince  William,  which  record  was 
made  in  October,  1793;  and,  when  he  did  hear  that  such  a  mortgage 
was  in  existence,  he  also  heard  that  it  had  not  been  recorded  in 
due  tim,e  to  give  it  validity  against  the  claim  of  a  third  person. 
He,  therefore,  hopes,  that  his  title  to  the  lands  purchased  of  William 
Armistead,  maj'  not  be  affected  by  any  decision  relative  to  the  said 
mortgage,  &c. 

The  deed  of  mortgage  from  William  Armistead  and  wife  to  Abraham 
Morehouse,  was  dated  on  the  3d  day  of  December,  in  the  year  1794 ; 
which  mortgage  was  assigned  by  David  Allison,  as  attorney  for  the 
said  Morehouse,  to  the  said  Simms,  by  virtue  of  a  power  of  attorne}', 
which  was  attested  by  only  two  witnesses. 

A  deed  from  William  Armistead  and  Nanc)',  his  wife,  and  John  B. 
Armistead  to  Thomas  Newman,  conveying  151  acres,  is  dated  on  the 
11th  day  of  September,  1797. 

A  deed  from  William  Armistead  to  Thomas  Newman,  dated  the  26th 
day  of  September,  1793,  for  175  acres. 

The  bill  to  foreclose,  brought  by  Jesse  Simms  against  William  Arm- 
istead, was  filed  on  the  12th  day  of  Ma)',  1797. 

The  deed  made  by  the  commissioners  for  the  sale  of  the  land,  under 
a  decree  of  the  court,  to  Jesse  Simms,  is  dated  on  the  13th  day  of 
July,  1804. 

The  deed  from  Jesse  Simms  to  George  Chapman,  the  plaintiff,  con- 
veying the  tract  of  land  on  which  William  Armistead  then  lived,  con- 
taining 1140  acres,  more  or  less,  being  the  same  that  the  said  Armistead 
conveyed  to  Abraham  Morehouse,  by  deed  of  mortgage,  dated  the  3d 
of  December,  1794,  and  by  the  said  Morehouse  assigned  to  the  said 
Jesse  Simms. 

The  mortgage  from  Armistead  to  Morehouse  was  not  recorded  within 
the  time  prescribed  by  law. 

The  deed  from  William  Armistead  to  Richard  Newman,  conveying 
163  acres,  is  dated  the  27th  day  of  September,  1793. 
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William  Armistead  never  answered  the  bill. 

The  Chancellor  decreed,  that  William  Armistead  and  Thomas  New- 
man should  severally  deliver  up  to  the  plaintiff,  possession  of  all  the 
lands  held  by  them,  mentioned  in  the  deed  of  mortgage  between  Arm- 
istead and  Morehouse,  except  175  acres  described  in  the  deed  of  the 
26th  of  September,  1793,  between  the  said  Armistead  and  Thomas 
Newman  ;  and,  that  one  of  the  commissioners  of  the  court  should  make 
up  an  account  of  the  rents  and  profits  of  the  lands  so  directed  to  be 
given  up,  from  the  9th  day  of  August,  1804. 

Thomas  Newman  appealed  to  this  court. 

Stanard,  for  the  appellant. 

Wickham,  for  the  appellee. 

December  6.     Judge  Gkeen  delivered  the  following  opinion  :  — 

The  object  of  the  Statute  requiring  mortgages  to  be  recorded,  and 
declaring  that,  if  not  recorded  as  the  Statute  prescribes,  they  shall  be 
void  as  to  creditors  and  subsequent  purchasers,  was  to  prevent,  by  af- 
fording the  means  of  ascertaining  the  existence  of  the  encumbrance, 
the  frauds  which  might  otherwise  be  practised  by  the  mortgagor  and 
mortgagee,  on  creditors  and  subsequent  purchasers,  b^-  concealing  it. 
If  a  purchaser  has  actual  notice  otherwise  of  the  existence  of  the  mort- 
gage, he  is  not  only  not  prejudiced  l)y  the  failure  to  record  it,  but  is 
himself  guilty  of  a  fraud  in  attempting  to  avail  himself  of  the  letter  of 
the  Statute,  to  the  prejudice  of  another  who  has  a  just  claim  against  the 
property.  The  Statute,  indeed,  vests  in  the  subsequent  purchaser,  in 
that  case,  the  legal  title  ;  yet,  although  the  legal  title  of  the  mortgagee 
is  divested  by  the  subsequent  conveyance,  his  equitable  right  to  sub- 
ject the  property  to  the  payment  of  the  debt,  remains ;  not  only  be- 
cause the  mortgage  is  good  between  the  parties ;  but,  even  if  void  as  a 
convej'ance  between  the  parties,  it  would  still  be  evidence  of  an  agree- 
ment between  them,  and  a  court  of  equity  will  give  effect  to  the  equity 
of  the  mortgagee,  by  holding  the  subsequent  purchaser  to  be  a  trustee. 
Upon  these  principles,  the  Court  of  Chancery  in  England  has  alwaj^s 
relieved  a  prior  purchaser,  whose  deed  has  not  been  registered,  against 
a  subsequent  purchaser  with  notice. 

I  had  at  one  time  great  doubts,  whether  the  principle  of  those  decis- 
ions did  not  apply  to  the  case  of  a  lis  pendens.  Lord  Hardwicke,  in 
the  leading  case  of  Le  Neve  v.  Le  Neve.,  3  Atk.  646,  declared,  that  the 
Statutes  of  Eegistry  in  England  (which,  as  to  the  matter  under  consid- 
eration, are  the  same  in  effect  as  our  Statute),  onh'  vested  the  legal 
title  in  the  subsequent  purchaser,  and  left  the  case  "  open  to  all 
equity  ;  "  and,  in  that  case,  he  relieved  against  a  subsequent  purchaser, 
upon  constructive,  and  not  actual  notice,  the  notice  being  to  an  agent 
of  the  purchaser.  A  lis  pendens  has  always  been  spoken  of  in  the 
English  Court  of  Chancery,  as  a  constructive  notice  to  all  the  world ; 
as  all  men  are  bound  and  presumed  to  take  notice  of  the  proceedings 
of  a  court  of  justice.  If  these  propositions  were  universally-  true,  it 
would  seem  to  follow,  that  a  lite  pendente  purchaser  was  a  purchaser 
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with  notice,  and  would  take  the  property  subject  to  the  claims  of 
the  plaintiff  in  the  suit,  as  the  defendant  held  it.  In  all  questions  of 
fact,  the  existence  of  the  matter  in  question  may  be  proyed  by  di- 
rect evidence,  or  by  the  proof  of  other  facts,  from  which  it  may  justly 
be  inferred,  that  the  fact  in  question  does  exist.  A  fact  thus  proved 
by  circumstantial  evidence,  is  taken  to  exist  for  all  purposes,  as  if 
it  were  proved  by  direct  evidence.  I  cannot,  therefore,  feel  the 
force  of  the  observation  frequently  thrown  out  in  modern  cases,  that  a 
notice  to  affect  a  subsequent  purchaser,  after  an  unregistered  deed, 
must  be  actual,  and  such  as  to  affect  his  conscience,  and  not  con- 
striictioe.  A  notice,  proved  by  circumstances  to  exist,  affects  the  con- 
science of  the  party  as  much  as  if  proved  by  direct  evidence.  In  all 
other  cases,  a  purchaser  of  a  legal  estate,  with  notice  of  a  subsisting 
equity,  is  bound  by  constructive,  as  well  as  by  actual,  notice  ;  and  that, 
because  his  conscience  is  affected,  and  he  is  guilty  of  a  fraud.  With- 
out fraud  on  his  part,  bis  legal  title  ought  to  prevail.  I  see  no  reason 
whj-  a  difference  should  be  made,  between  the  case  of  a  purchaser  after 
an  unregistered  deed,  and  a  purchaser  of  a  legal  title,  subject  to  an^- 
other  equity,  as  to  the  proof  of  the  notice  which  ought  to  be  held  to 
bind  them.  This  distinction  between  an  actual  and  constructive  notice, 
in  the  case' of  a  purchaser  after  an  unregistered  deed,  seems  to  have 
proceeded  from  a  doubt,  whether  the  relief  given  in  the  early  cases 
upon  that  subject,  had  not  been  in  opposition  to  the  spirit  and  policy, 
as  well  as  the  letter,  of  the  Statutes  of  Registry. 

The  rule,  as  to  the  effect  of  a  lis  pendens,  is  founded  upon  the  neces- 
sitj'  of  such  a  rule,  to  give  effect  to  the  proceedings  of  courts  of 
justice.  AVithout  it,  the  administration  of  justice  might,  in  all  cases, 
be  frustrated  bj'  successive  alienations  of  the  property,  which  was  the 
object  of  litigation,  pending  the  suit,  so  that  every  judgment  and  de- 
cree would  be  rendered  abortive,  where  the  recovery  of  specific  property 
was  the  object.  This  necessitj'  is  so  obvious,  that  there  was  no  occa- 
sion to  resort  to  the  presumption,  that  the  purchaser  reall3-  had,  or  by 
inquiry  might  have  had,  notice  of  the  pendency  of  the  suit,  to  justify 
the  existence  of  the  rule.  In  fact,  it  applied  in  cases  in  which  there 
was  a  phj'sical  impossibilitj'  that  the  purchaser  could  know,  with  any 
possible  diligence  on  his  part,  of  the  existence  of  the  suit,  unless  all 
contracts  were  made  in  the  office  from  which  the  writ  issued,  and  on 
the  last  moment  of  the  daj'.  For,  at  common  law,  the  writ  was  pend- 
ing from  the  first  moment  of  the  daj'  on  which  it  was  issued  and  bore 
teste  ;  and  a  purchaser,  on  or  after  that  day,  held  the  property  subject 
to  the  execution  upon  the  judgment  in  that  suit  as  the  defendant  would 
have  held  it,  if  no  alienation  had  been  made.  The  Court  of  Chancery 
adopted  the  rule,  in  analogy  to  the  common  law  ;  but  relaxed,  in  some 
degree,  the  severity  of  the  common  law.  For,  no  lis  pendens  existed 
until  the  service  of  the  subpoena  and  bill  filed  ;  but,  it  existed  from  the 
service  of  the  subpoena,  although  the  bill  were  not  filed  until  long  after ; 
so  that  a  purchaser,  after  service  of  the  subpoena  and  before  the  bill 
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was  filed,  would,  after  the  filing  of  the  bill,  be  deemed  to  be  a  lite 
pendente  purchaser,  and  as  such,  be  bound  by  the  proceedings  in  the 
suit,  although  the  subpoena  gave  him  no  information  as  to  the  subject 
of  the  suit.  A  suhpoena  might  be  served  the  very  day  on  which  it  was 
sued  out,  and  there  is  an  instance  in  the  English  books  of  a  purchaser 
who  purchased  on  the  day  that  the  subpcena  was  served,  without  actual 
notice,  and  who  lost  his  purchase  by  force  of  this  rule  of  law.  This 
principle,  however  necessary,  was  harsh  in  its  effects  upon  bona  fide 
purchasers,  and  was  confined  in  its  operation  to  the  extent  of  the  policy 
on  which  it  was  founded  ;  that  is,  to  the  giving  full  effect  to  the  judg- 
ment or  decree  which  might  be  rendered  in  the  suit  depending  at  the 
time  of  the  purchase.  As  a  proof  of  this,  if  the  suit  was  not  prose- 
cuted with  effect,  as  if  a  suit  at  law  was  discontinued,  or  the  plaintiff 
suffered  a  nonsuit,  or  if  a  suit  in  chancer^'  was  dismissed  for  want  of 
prosecution,  or  for  any  other  cause  not  upon  the  merits,  or  if  at  law  or 
in  chancery  a  suit  abated  ;  although,  in  all  these  cases,  the  plaintiff',  or 
his  proper  representative  might  bring  a  new  suit  for  the  same  cause,  he 
must  make  the  one  who  purchased  pending  the  former  suit,  a  party ; 
and,  in  this  new  suit,  such  purchaser  would  not  be  at  all  affected  by 
the  pendency  of  the  former  suit  at  the  time  of  his  purchase.  In  the 
case  of  an  abatement,  however,  the  original  suit  might  be  continued  in 
Chancery,  by  revivor,  or  at  law,  in  real  actions,  abated  by  the  death  of 
a  party,  hy  journies  accounts,  and  the  purchaser  still  be  bound  by  the 
final  judgment  or  decree.  If  a  suit  be  brought  against  the  heir,  upon 
the  obligation  of  his  ancestor  binding  his  heirs,  and  he  alienates  the 
land  descended,  pending  the  writ,  upon  a  judgment  in  that  suit,  the 
lands  in  the  hands  of  the  purchaser  would  be  liable  to  be  extended,  in 
satisfaction  of  the  debt.  But,  if  that  suit  were  discontinued,  abated, 
or  the  plaintiff  suffered  a  nonsuit,  in  a  new  action  for  the  same  cause, 
the  purchaser  would  not  be  affected  by  the  pendency  of  the  former  suit 
at  the  time  of  his  purchase ;  and,  if  he  could  be  reached  at  law,  in 
equit}'  it  could  only  be,  upon  proof  of  actual  notice  and  fraud.  If  a 
lis  pendens  was  notice  then,  as  a  notice  at  or  before  the  purchase  would, 
in  other  cases,  bind  the  purchaser  in  any  suit  in  equity,  prosecuted  at 
any  tiirie  thereafter,  to  assert  the  right  of  which  he  had  notice,  would 
bind  the  purchaser,  so  ought  the  lis  pendens  to  bind  him  in  any  subse- 
quent suit  prosecuted  for  the  same  cauue  ;  but  It  does  not.  Again  ;  a 
bill  of  discovery,  or  to  perpetuate  the  testimony  of  witnesses,  ought,  if 
all  persons  were  bound  to  take  notice  of  what  is  going  on  in  a  court  of 
justice,  to  be  a  notice  to  all  the  world,  as  much  as  a  bill  for  relief. 
But,  these  are  decided  to  be  no  notice  to  any  purpose  ;  a  proof  that  the 
rule,  as  to  the  effect  of  a  lis  pendens,  is  one  of  mere  policy,  confined 
in  its  operation  strictly  to  the  purposes  for  which  it  was  adopted  ;  that 
is,  to  give  effect  to  the  judgments  and  decrees  of  courts  of  justice, 
and  that  it  is  not  properly  a  notice  to  any  purpose  whatsoever.  The 
English  judges  and  elementary  writfers  have  carelesslj-  called  it  a  notice, 
because,  in  one  single  case,  that  of  a  suit  prosecuted  to  decree  or  judg- 
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ment,  it  had  the  same  effect  upon  the  interests  of  the  purchaser,  as  a 
notice  had,  though  for  a  different  reason.  But,  the  courts  have  not,  in 
any  case,  given  it  the  real  force  and  effect  of  a  notice. 

I  think  that  the  Statute  overrules  this  principle  of  law,  in  the  case  of 
a  lite  pendente  purchaser,  after  an  unrecorded  mortgage.  The  decisions 
in  the  cases  of  notice,  are  according  to  the  policj'  and  spirit  of  the 
Statutes ;  since,  in  those  cases,  the  purchaser  has  the  very  benefit 
which  the  law  intended  to  provide  for  him,  and  he  is  chargeable  with 
mala  fides,  in  attempting  to  acquire  that  to  which  he  knows  another 
has  a  just  right.  He  cannot  complain,  that  the  mortgagee  has  done 
him  an  injury  by  his  default  in  failing  to  record  his  mortgage,  as  the 
law  requires.  But,  if  the  purchaser  were  held  to  be  affected  by  the 
pendency  of  a  suit,  if  he  had  not  actual  notice,  he  would  suffer  an 
injurj-  bj'  the  default  of  the  mortgagee,  unless  it  were  held  to  be  his 
duty  to  inquire  if  any  suit  were  depending,  when  he  had  no  reason  to 
suspect  that  there  was  anj'  defect  in  the  title.  I  think,  that  to  require 
him  to  look  to  any  other  source  of  information  than  that  which  the 
Statute  has  provided  for  him,  would  be  coutrarj'  to  the  spirit  and  policy, 
and  letter  of  the  Statute. 

It  follows,  that  the  decree  is  erroneous,  as  it  respects  the  151  acres 
convej-ed  to  the  appellant  in  September,  1797;  but,  as  to  the  513  acres, 
which  the  appellant  states  in  his  answer  that  he  purchased  in  1800,  he 
is  not  protected  by  the  Statute.  He  admits,  that  he  came  into  the  pos- 
session pendente  lite.  He  does  not  deny  notice  of  the  mortgage,  if 
that  fact  be  material,  upon  the  pleadings  in  this  cause ;  and  he  does 
not  show  that  he  was  a  purchaser,  and  that  a  convej'ance  was  made  to 
him.  As  to  this,  then,  the  decree  ought  to  be  affirmed,  unless  the 
other  objections  made  at  the  bar  ought  to  prevail.  These  are,  tliat 
the  suit  was  not  so  instituted  as  to  attach  on  Morehouse's  title  under 
the  mortgage,  he  not  being  a  party,  and  there  being  no  evidence  that 
his  title  was  in  the  plaintiff'  in  that  suit;  that  a  court  of  equit}- 
has  no  jurisdiction,  as  the  plaintiff,  if  he  has  a  right,  has  a  legal  rem- 
edy ;  that  the  deed  under  which  the  plaintiff  claims,  passed  no  title,  as 
the  property  was  then  in  the  adverse  possession  of  another;  and,  that 
the  rents  and  profits  should  be  ascertained  by  a  jurj',  and  not  by  a 
commissioner. 

If  the  rule  be,  that  a  purchaser,  pending  the  suit,  is  bound  by  the 
decree  in  the  suit  as  the  defendant  is  bound,  then  it  is  too  late  now  to 
urge  the  first  of  these  objections.  It  might,  possibly,  have  been  urged 
by  Armistead,  whilst  the  suit  was  depending.  But,  failing  to  do  so, 
he  was  bound  by  the  decree,  whether  it  were  right  or  wrong.  I  think, 
however,  that  the  objection  could  not  have  been  relied  on  with  effect, 
in  the  original  suit.  The  power  of  attorney,  by  authorizing  the  attor- 
ney- to  dispose  of  the  mortgage,  for  and  in  the  name  of  Morehouse, 
authorized  him  to  convey  the  legal  title,  and  that  was  the  effect  of  the 
deed  to  Sirams.  The  power  of  attorney  being  attested  by  only  two 
witnesses,  was  not,  for  that  cause,  defective.     The  law  does  not  re- 
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quire  any  particular  form,  as  to  the  attestation  of  a  power  of  attorney 
to  convey  land :  as,  between  the  parties,  such  a  power  may  be  proved 
by  any  evidence,  which  would  be  sufficient  to  prove  any  other  fact  in  a 
court  of  justice.  A  court  of  equity  always  has  jurisdiction  to  carry 
into  effect  its  own  decrees.  In  this  case,  a  bill  for  that  purpose  was 
necessary ;  as  well,  because  another  party,  not  appearing  as  a  party 
on  the  record,  had  become  interested,  as  on  account  of  the  death  of 
Simms.  The  decree  had  never  been  executed.  If  there  had  been  no 
change  of  the  interest,  and  Simms  had  lived,  the  decree  might  have 
been  executed,  and  Simms  let  into  possession  by  the  ordinary  proceed- 
ings in  the  court  for  that  purpose.  After  the  decree  was  so  executed, 
if  Simms,  or  his  assignee,  had  been  ousted  or  disturbed,  be  or  his 
assignee  would  have  been  bound  to  proceed  at  law.  The  Court  of 
Chancery  was  aot  functus  officio,  until  the  decree  was  executed  by  the 
delivery  of  possession. 

I  do  not  think,  that  Armistead  could  hold  a  possession  adverse  to 
Morehouse  or  his  assignee,  and  consequently  the  convej'ances  of  More- 
house and  Simms  passed  the  title  they  professed  to  pass,  unless  the 
sale  to  Newman  varied  the  case ;  but,  that  sale  being  made  pending 
the  suit,  Newman  could  no  more  hold  an  adversary  possession,  unless 
he  had  taken  a  conveyance  without  notice,  than  Armistead  himself 
could.  Armistead  was  a  tenant  at  will,  and  so  was  Newman,  standing 
in  his  place. 

The  account  of  rents  and  profits  might  as  well  be  taken  by  a  com- 
missioner, as  ascertained  by  a  jury ;  and  the  former  is  the  most  usual 
course.^ 

Judge  Coaltek.  I  am  of  opinion,  that  the  Chancellor  erred  in  his 
decree,  in  directing  the  appellant  to  deliver  possession  of  the  tract  of 
151  acres,  convej-ed  by  William  Armistead  to  him,  on  the  11th  of  Sep- 
tember, 1797,  by  the  deed  of  lease  and  release  in  the  record,  of  that 
date. 

The  bill  claims  to  set  up  a  mortgage,  executed  by  the  aforesaid  "Wil- 
liam Armistead,  of  anterior  date  to  the  above  conveyance ;  but  which 
was  never  recorded,  purely  on  the  ground,  that  at  the  time  of  the  pur- 
chase by  the  appellant,  there  was  a  suit  pending  to  foreclose  the 
mortgage. 

If  the  Act  of  Assembly  in  regard  to  mortgages  not  recorded,  and 

which  was  in  force  at  the  time  this  bill  was  filed,  is  to  be  construed  in 

• 
1  The  following  were  the  cases  referred  to  by  Judge  Green,  in  the  course  of  his 
opinion;  Ditrbaiiie  v.  Knight,  1  Vem.  318  ;  Preston  v.  Tubbin,  Ibid.  286  ;  15  Vin. 
Abr.  128,  pi.  2  ;  Birch  v.  Wade,  Ves.  &  Beam.  200  ;  Murray  v.  Ballow,  1  Johns.  Ch. 
Cas.  ;  'LiMeherry's  Case,  5  Rep.  476  ;  Cro.  James,  340  ;  2  Eq.  Ca.  Abr.  482 ,  lb.  685  ; 
3  Ves.  485  ;  1  Eq.  Ca.  Abr.  358  ;  Bennet  v.  Batchelor,  1  Ves.  jun.  64  ;  Habergham  v. 
Vincent,  Ibid.  68 ;  3  Atk.  243  ;  Shannon  v.  Bradstreet,  1  Sch.  and  Lefr.  66  ;  Brace  v. 
Duchess  of  Marlborough,  2  P.  W.  491  ;  2  Vent.  337  ;  Brotherton  v.  ffatt,  3  Vem.  674  ; 
2  Eq.  Ca.  Abr.  594;  Bao.  Abr.  tit.  Fraud,  letter  C  ;  Gooch's  Case,  5  Co.  Rep.  80  ;  1 
Fonb.  Eq.  279  ;  Curtis  v.  Perry,  6  Ves.  745  ;  Davis  v.  Earl  of  Slrathmore,  16  Ves. 
419  ;  Wyatt  v.  Barwell,  19  Ves.  439. 
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connection  with  the  previous  clause  in  relation  to  other  conveyances, 
so  as  to  transpose  the  words  from  the  one  to  the  other,  in  relation  to 
notice,  and  thus  to  make  the  law  precisely  what  it  now  is,  under  the 
Act  of  1819  ;  let  us  inquire  how  the  appellee  would  have  stood  in  a 
court  of  law,  on  a  special  verdict,  finding  simply  the  mortgage  and 
subsequent  conveyance,  and  a  suit  pending  to  foreclose  the  mortgage 
at  the  time  of  the  conveyance  ? 

The  case  fur  him  would  rest  on  an  unrecorded  mortgage  against  a 
subsequent  conveyance,  and  which  is  expressly  declared  by  the  Act  to 
be  void  as  to  such  subsequent  purchaser,  not  having  notice  thereof. 
What  sort  of  notice?  Undoubtedly,  such  as  would  affect  the  coit' 
science  of  the  purchaser ;  otherwise,  the  Act  would  be  no  safeguard 
to  the  innocent,  as  it  was  intended  to  be.  A  mere  lis  pendens  is 
not  such  notice  as  that.  This  has  been  decided,  as  will  be  seen-  iu 
a  case  mentioned  in  a  note  to  the  case  of  Xe  Neve  v.  Le  Neve; 
and,  also,  as  I  am  told,  in  a  late  case  which  I  have  not  examined, 
reported  in  1 9  Vesej'.  A  court  of  law  could  not  substitute  any  other 
kind  of  notice  for  that  contemplated  by  the  Act.  But,  if  the  party 
has  ground  for  coming  into  equity,  that  court,  too,  I  presume,  must 
follow  the  law. 

But  if,  previous  to  the  Act  of  1819,  the  mortgagee  of  an  unrecorded 
mortgage  stood,  as  against  a  subsequent  purchaser,  as  he  did  in  Eng- 
land under  the  Registry  Acts  (and  I  incline  to  think  he  did),  then  his 
onl3'  remedy  was  in  equitj' ;  and  there  he  can  onlj-  prevail  on  the 
ground  of  fraud,  or  such  notice  as  would  afltect  the  conscience  of  the 
purchaser,  and  which  was,  therefore,  considered  a  fraud ;  and  it  has 
been  decided  as  aforesaid,  and,  I  think,  correctly,  that  a  mere  lis 
pendens  did  not  affect  the  conscience. 

Suppose,  in  this  case,  the  appellant  had  not  denied  notice,  no  charge 
of  notice  being  in  the  bill,  but  had  simply  answered,  that  he  had  pur- 
chased for  value,  and  got  his  deed,  exhibiting  it  with  his  answer,  and 
had  demurred  to  the  residue  of  the  bill.  Could  the  appellee  have  suc- 
ceeded ?  I  apprehend  not.  Or,  would  not  such  an  answer  have  been 
a  full  response  to  the  bill,  no  fraud  or  notice  being  charged,  and  suffi- 
cient of  itself  to  defeat  the  claim  of  the  appellee  ?  1  am  much  inclined 
to  think  it  would ;  and,  therefore,  had  the  appellant  exhibited  a  deed 
from  William  Armistead  to  John  B.  Armistead,  and  from  the  latter  to 
him  for  the  513  acres  mentioned  in  the  argument,  although  there  is  no 
denial  of  notice  as  to  it,  I  should,  as  at  present  advised,  have  thought 
that  the  appellee  could  not  have  recovered  that  tract,  without  amending 
his  bill,  and  putting  the  fact  of  notice  or  fraud  in  issue ;  so  as  to  give 
the  appellant  an  opportunity  of  answering  thereto,  It  is,  however,  not 
necessary  to  decide  this  point,  because  the  appellant  does  not  show- 
himself  to  be  a  subsequent  purchaser  of  that  tract,  and  it  is  only 
against  such  that  the  mortgage  is  void. 

Whether,  as  this  is  an  interlocutory  decree,  he  may  hereafter  be  per- 
mitted to  file  those  documents,  if  they  exist,  is  not  for  me  to  know  or 
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anticipate.    On  tlie  record,  now  before  tiie  court,  the  decree  must  be 
reversed  as  to  the  151  acres,  and  affirmed  as  to  the  residue. 

Judge  Beooke  concurred ;  and  a  decree  was  entered  conformable  to 
the  foregoing  principles.^ 


JACKSON  d.   HENDRICKS  v.   ANDREWS. 

Supreme  Court  of  New  York.     1831. 

[Reported  7  Wend.  152.] 

This  was  an  action  of  ejectment,  tried  at  the  Cortland  Circuit  in 
June,  1829,  before  the  Son.  Samuel  Nelson,  then  one  of  the  circuit 
judges. 

Title  was  shown  in  the  lessor  of  the  plaintiff  to  the  premises  in  ques- 
tion, being  part  of  lot  No.  60,  Homer,  under  a  sheriff's  sale,  by  virtue 
of  an  execution  issued  on  a  judgment  obtained  by  the  lessor  of  the 
plaintiff  against  Abraham  Franklin  and  others,  docketed  the  28th  Ma}', 
1808.  Lot  No.  60,  Homer,  was  convej'ed  by  the  sheriff  of  Cortland  in 
pursuance  of  such  sale  by  deed,  bearing  date  the  15th  November,  1821, 
to  Hendricks,  the  lessor,  and  to  Elisba  Tibbits ;  and  on  the  5th  Julj-, 
1826,  Tibbits  conveyed  all  his  interest  in  the  lot  to  Hendricks.  The 
defendants  being  admitted  to  be  in  possession  in  severalty  of  distinct 
parcels  of  the  lot  at  the  commencement  of  the  suit,  the  plaintiff 
rested. 

The  defendants,  admitting  Abraham  Franklin  to  be  the  common 
source  of  title  to  both  parties,  produced  an  exemplification  of  flie 
record  of  a  deed,  bearing  date  "  the  twentj'-ninth  day  of  March,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  between  Abra- 
ham Franklin  of,  &c.,  of  the  first  part,  and  Henry  Franklin  of,  &c., 
of  the  second  part,"  whereby,  for  the  consideration  of  $3000,  No. 
60,  Homer,  and  various  other  tracts  of  land  are  conveyed  in  fee  to  the 
grantee.  This  deed  purported  to  have  been  acknowledged  before  a 
proper  officer  on  the  29th  March,  1808,  and  toeihave  been  recorded  in 
the  clerk's  office  of  the  county  of  Onondaga  on  the  21st  April,  1808, 
Having  produced  this  evidence,  the  defendants  insisted  that  the  title  of 
Abraham  Franklin  having  been  divested  in  1800,  and  the  judgment 
under  which  the  plaintiff  claimed  not  having  been  docketed  until  1808, 
the  plaintiff  was  not  entitled  to  recover. 

To  destroy  the  effect  of  this  evidence,  the  plaintiff  produced  a  decree 

1  "  It  is  only  by  actual  notice  clearly  proved  that  a  registered  coiiTeyaiioe  can  lie 
postponed.  Even  a  lis  pendens  is  not  deemed  notice  for  that  purpose."  —  Per  Sir 
William  Grant,  M.  R,,  in  Wyatt  v.  Barwell,  19  Ves.  435,  439  (1815). 

And  see,  accord.,  Douglass  v.  McOrackim,  52  Ga.  596  (1874)  ;  M'Cutchen  v.  Miller, 
31  Miss.  65,  83  (1856). 
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in  chancery,  made  on  the  20th  January,  1817,  whereby  certain  convey- 
ances of  real  estate,  from  Abraham  Franklin  to  Henry  Franklin,  made 
in  February  and  March,  1808,  were  adjudged  to  have  been  fraudu- 
lently executed,  and  were  declared  to  be  null  and  void  in  law.  This 
decree  was  made  in  a  suit  in  chancery,  in  wliich  Hendricks,  the  lessor 
of  the  plaintiff,  was  complainant,  and  Abraham  Franklin,  Henry  Frank- 
lin and  others  were  defendants.  In  the  bill,  which  was  filed  on  the  3d 
June,  1809,  the  plaintiff  charged  that  he  was  a  judgment  creditor  of 
Abraham  Franklin  to  a  large  amount;  that  Abraham  Franklin  had 
fraudulently  conveyed  away  his  real  estate,  specifying  some  of  the  con- 
veyances made  by  him,  and  alleging  that  he  could  not  specify  all ;  that 
he  had  issued  execution  on  his  judgment,  and  could  not  obtain  satis- 
faction by  reason  of  such  fraudulent  transfers,  and  praying" a  discovery 
of  the  conveyances  made  to  Henry  P'ranklin,  and  that  the  same  might 
be  avoided,  &c.  In  the  answer  of  Henry  Franklin  he  admitted  that 
Abraham  Franklin,  by  deed,  bearing  date  the  29th  March,  1808,  for 
the  consideration  of  $3000,  conveyed  to  him  lot  No.  60,  Homer,  and 
various  other  tracts,  and  that  such  deed  was  acknowledged  on  the  29th 
March,  1808,  and  recorded  on  the  21st  April,  1808,  in  the  clerk's  ofHce 
of  the  count}-  of  Onondaga,  which  conveyance  he  alleged  was  executed 
to  him  to  secure  him  for  a  debt  due  to  him,  and  to  indemnify'  him  for 
certain  responsibilities  assumed  for  Abraham  Franklin.  The  decree 
avoided  such  conveyances  as  were  admitted  i)i  the  pleadings  to  have 
been  executed. 

The  defendants  now  produced  a  deed  from  Henry  Franklin,  bearing 
date  the  10th  November,  1810,  wherebj-,  for  the  consideration  of  $1600, 
he  convej-ed  lot  No.  60,  Homer,  to  J.  N.  Cushman,  and  deduced  title 
to  themselves,  from  Cushman  to  the  several  portions  possessed  by 
them,  and  as  the  case  states,  offered  to  show  an  adverse  possession  of 
more  than  twentj'  years  before  silit  brought,  by  proving  that  the}-, 
more  than  twenty  years  before  suit  brought,  were  respectivelj-  in  pos- 
session of  the  premises  in  question,  but  disclaiming  to  have  an}-  right 
or  pretence  of  right  to  such  possession,  other  than  that  derived  through 
the  deed  from  Abraham  Franklin  to  Henry  Franklin ;  insisting  that 
the  said  deed  having  been  recorded  as  a  deed  bearing  date  in  1800, 
and  prior  to  the  docketing  of  the  judgment  in  favor  of  the  lessor,  and 
the  defendants  having  purchased  on  the  faith  of  that  record,  they  were 
entitled  to  protect  themselves  under  it  as  a  deed  of  that  date ;  which 
evidence  thus  offered  to  be  given  was  objected  to,  and  rejected.  The 
defendants  having  shown  that  on  the  5th  July,  1826,  and  since,  they 
were  in  possession  of  several  and  distinct  portions  of  lot  No.  60,  in 
severalty,  and  this  action  having  been  brought  against  them  jointly, 
insisted  that  the  plaintiff  was  not  entitled  to  a  verdict,  or  if  entitled, 
that  a  verdict  could  be  rendered  against  one  oidy  of  the  defendants, 
and  that  the  plaintiff  was  bound  to  make  his  election  ;  and  they  fur- 
ther insisted,  that  being  in  possession,  holding  adversely  at  the  date  of 
the  deed  from  Tibbits  to  the  lessor,  that  deed  was  void,  and  conse- 
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quently  the  plaintiff,  if  entitled  to  recover,  could  recover  but  a  moiety 
of  the  premises  claimed.  Under  the  direction  of  the  judge  a  verdict 
was  entered  against  each  of  the  defendants  for  the  premises  in  his 
separate  possession,  subject  to  the  opinion  of  this  court,  upon  the 
question  whether  the  plaintiff  was  entitled  to  recover,  and  if  so, 
whether  he  should  recover  the  whole  or  only  a  moiety  of  the  premises 
in  question. 

J.  A.  Collier,  for  the  plaintiff. 

J.  A.  Spencer,  for  the  defendants. 

By  the  Court,  Sutherland,  J.  The  first  inquiry  in  this  case  is  as 
to  the  effect  of  the  proceedings  in  chancery,  instituted  by  the  lessor  of 
the  plaintiff,  upon  the  rights  of  the  parties.  It  is  not  pretended  that 
Henry  Franklin  had  any  other  title  to  these  premises  than  such  as  he 
acquired  by  the  deed  from  Abraham  Franklin  ;  and  that  deed  was  ex- 
presslj'  adjudged  and  pronounced  to  have  been  void  on  the  ground  of 
fraud  ;  not  incidental!}^  and  collaterally,  but  in  a  proceeding  instituted 
in  proper  form  and  with  proper  parties,  for  the  express  purpose  of  test- 
ing its  validity.  Again ;  the  conveyance  from  Henry  Franklin  to 
Cushman  was  made  in  November,  1810,  while  the  suit  in  chancery 
against  the  grantor,  calling  in  question  his  title  to  this  identical  prop- 
ertj',  was  pending  and  in  a  course  of  active  and  persevering  litigation. 
This  conveyance  was  void  on  the  ground  of  a  lis  pendens.  .  A  lis  pen- 
dens duly  prosecuted  is  notice  to  a  purchaser,  so  as  to  affect  and  bind 
his  interest.  The  conveyance  is  so  far  a  nuUitj',  that  it  cannot  avail 
the  party  against  the  title  established  by  the  pending  suit.  This  sub- 
ject is  very  elaborately  considered  by  Chancellor  Kent,  in  Murray  v. 
£allou,  1  Johns.  Ch.  R.  573,  and  Murray  v.  Lilburn,  2  Id.  444, 
where  all  the  cases  are  reviewed,  and  the  wisdom  and  policj'  of  the 
rule  are  vindicated  with  great  learning  and  ability.  1  Cas.  in  Ch.  150  ; 
2  Ch.  Cas.  115 ;  1  Id.  301 ;  Rep.  Temp.  Finch,  321 ;  1  Vernon,  286, 
318,  459  i  2  Id.  216  ;  2  P.  Wms.  482  ;  2  Atk.  174  ;  3  Id.  392  ;  Ambl. 
676;  11  Ves.  194;  2  Ves.  &  Beames,  200;  2  Ball  &  Beat.  167;  2 
Madd.  Ch.  189,  190,  324,  325. 

The  purchase  of  land  pending  a  suit  concerning  it,  is  champerty  un- 
der the  Statute.  1  R.  L.  172.  This  was  expresslj'  adjudged  in  Jack- 
son V.  Ketchum,  8  Johns.  R.  484,  and  in  Mowre  v.  Weaver  and 
Postern,  Moore,  655.  The  conveyance  in  such  a  case  is  absolutely 
void,  even  where  the  purchase  is  bona  fide,  although  the  party  will 
not  be  subjected  to  the  penal  consequences  of  the  act.  The  convey- 
ance from  Abraham  to  Henry  Franklin,  and  from  Henry  to  Cushman, 
must  therefore  be  considered  as  out  of  the  case,  so  far  as  they  are 
relied  upon  as  establishing  a  paper  title  in  the  defendants. 

The  next  inquiry  is  whether  the  evidence  of  adverse  possession 
offered  by  the  defendants  should  have  been  received.  The  case  states 
that  the  defendants  offered  to  show  an  adverse  possession  of  more 
than  20  years,  b}-  proving  that  more  than  20  years  before  the  action 
brought,  they  were  respectively  in  possession  of  the  premises  in  ques- 
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tion ;  but  disclaiming  to  have  any  right  or  pretence  of  right  to  such 
possession,  other  than  that  derived  through  the  before-mentioned  deed 
from  Abraham  to  Henry  Franklin  ;  insisting  that  the  said  deed  having 
been  recorded  as  a  deed  bearing  date  in  1800,  and  prior  to  the  docket- 
ing of  the  judgment  in  favor  of  the  lessor,  and  the  defendants  having 
purchased  on  the  faith  of  that  record,  they  were  entitled  to  protect 
themselves  under  it  as  a  deed  of  that  date.  This  evidence  was  ob- 
jected to  by  the  plaintiff's  counsel,  and  rejected  by  the  judge.  It  is 
difllcult  to  understand  from  this  statement  the  precise  nature  of  the 
proof  of  adverse  possession  offered  by  the  defendants.  There  can  be 
very  little  doubt  that  the  deed  from  Abraham  to  Henry  Franklin  was 
actually  given,  and  was  intended  to  have  home  date  in  1808.  It  was 
acknowledged  on  the  29th  March,  and  recorded  the  21st  day  of  April 
of  that  j-ear.  I  do  not  perceive  how  the  defence  of  adverse  possession 
can  be  affected  bj-  the  circumstance  (admitting  such  to  have  been  the 
fact),  that  upon  the  record  it  appeared  to  have  been  given  in  1800.  It 
certainly  was  not  recorded.until  April,  1808,  and  prior  to  that  time  the 
defendants  could  not  have  been  misled  by  it ;  and  their  subsequent 
entr}'  cannot  be  carried  bj'  relation  back  to  the  period  when  they  sup- 
posed that  deed  was  given,  for  the  purpose  of  aiding  or  establishing  an 
adverse  possession.  So  far  as  I  understand  the  nature  of  the  evidence 
offered,  it  was  properly  rejected. 

If  the  possession  of  the  defendants  was  not  originally  adverse,  then 
it  had  not  become  so  in  1826,  when  Tibbits  eonvej-ed  his  interest  in 
the  premises  to  the  lessor ;  so  that  the  lessor  is  entitled  to  recover  the 
whole  of  the  premises,  and  not  a  moiety-,  if  he  can  recover  at  all. 

The  case  of  Jackson  ex  dem.  Haines  and  Others  v.  Wood  and 
Others,  5  Johns.  li.  278,  sanctions  the  practice  of  uniting  several  de- 
fendants in  ejectment  in  one  suit,  where  the  plaintiff's  title  in  relation 
to  all  is  the  same,  although  their  possessions  may  be  several,  and  not 
joint.  The  jurj'  in  that  case  found  each  defendant  separately  guilt}', 
as  to  that  part  of  the  premises  in  his  possession,  and  not  guilty  as  to 
the  other  parts  possessed  by  the  other  defendants ;  and  it  was  held 
that  the  plaintiff  was  entitled  to  judgment  against  all  the  defendants 
severally,  according  to  the  verdict.  The  verdict  in  this  case  is  in  the 
same  form.  This  practice  was  also  recognized  in  Jackson  v.  Scoville, 
6  Wendell,  96. 

The  plaintiff  must  have  judgment  accordingly.* 

1  See  Edwards  v.  BmkmUh,  35  Ga.  213  (1866). 
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BOLLING  V.   CARTER. 

Supreme  Court  op  Alabama.     1846. 
[Ee^mrted  9  Ala.  921.] 

Appeal  from  a  decree  of  the  Court  of  Chancery  for  the  7th  District. 

Carter  and  Womack,  on  the  19th  of  March,  1843,  exhibited  their 
hill  in  chancery,  in  the  Chancery  Court  of  said  district,  against  one 
Slianes,  to  obtain  a  decree  of  foreclosui'e  on  a  mortgage  by  him  of  a 
slave.  A  decree  was  pronounced  at  the  June  Term,  1845,  directing, 
that  if  a  certain  sum  was  not  paid  to  the  complainants  with  the  costs 
of  suit  previous  to  a  fixed  day,  the  defendant,  Skanes,  should  be  fore- 
closed from  all  equity  of  redemption,  and  the  master  sell  the  slave, 
&c.  The  slave  canae  to  the  possession  of  Boiling,  during  the  pendency" 
of  the  suit,  by  a  mortgage  from  Skanes  to  him,  and  Boiling,  under  this, 
sold  the  slave,  claims  it  as  his  property,  and  refuses  to  deliver  it  to  the 
master,  to  be  sold  under  the  decree. 

These  facts  are  stated  in  a  petition  to  the  Chancellor,  and  the  com- 
plainants ask  that  Boiling  may  be  compelled  to  deliver  the  slave  to  be 
sold,  &c. 

A  copy  of  the  petition,  with  notice  to  appear,  &c.,  was  served  on 
Boiling,  who  answered,  insisting  the  mortgage  under  which  the  decree 
was  made,  although  placed  on  record,  was  never  acknowledged,  or 
proven,  in  any  manner,  and  that  he.  Boiling,  had  no  knowledge  what- 
soever of  its  existence  or  execution;  that  on  the  20th  May,  1844, 
Skanes,  for  the  consideration  of  $511,  then  paid  him,  executed  to  Boil- 
ing a  mortgage  of  the  same  slave,  conditioned  to  be  void  upon  the 
payment  of  the  said  sum  by  Skanes  to  Boiling,  on  the  1st  Januarj-, 
1845,  with  power  to  Boiling  to  sell  the  slave  at  public  auction,  if  the 
money  should  be  unpaid.  Under  this  power,  Boiling  exposed  the  slave 
to  sale,  and  himself  became  the  purchaser.  The  mortgage  was  duly 
acknowledged  and  recorded  on  the  day  of  its  date.  Under  these  cir- 
cumstances. Boiling  insists  the  mortgage  under  which  the  decree  was 
made,  is  absolutely  null  and  void,  and  that  he  has  the  right  to  retain 
the  slave,  notwithstanding  the  decree. 

The  facts  of  the  petition  and  answer  are  verified  hy  affidavits. 

The  Chancellor  considered  the  pendency  of  suit  against  Skanes  as 
sufficient  notice  to  Boiling,  his  mortgage  having  originated  after  the 
commencement  of  the  suit,  and  ordered  the  slave  to  be  delivered  by 
him  to  the  master,  to  be  sold  under  the  decree.  Also,  that  Boiling 
should  paj'  the  costs  of  the  petition. 

Boiling  appealed  from  this  order,  and  here  assigns  it  as  error. 

T.  J.  Julge,  for  the  appellant. 

No  counsel  appeared  for  the  appellees. 
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GoLDTHWAiTE,  J.  1.  Considering  mortgages  of  personal  property- 
as  convej-ances  in  trust  for  the  purpose  of  securing  debts,  thej'  are 
within  the  terms  of  the  Statute  which  declares  such  convej-ances,  unless 
recorded  in  the  manner  therein  directed,  shall  be  void  against  creditors 
or  subsequent  purchasers,  without  notice.  Dig.  256,  §  5.  Similar 
protection  had  previously  been  given  to  bona  fide  purchasers  .and 
mortgagees,  for  a  valuable  consideration,  of  real  estate,  not  having 
notice,  against  unregistered  deeds.  Dig.  154,  §  18.  From  the  simi- 
larity of  terms  used  in  these  Statutes,  it  seems  evident,  the  notice,  to 
affect  the  subsequent  purchaser,  must  be  the  same,  whether  the  pur- 
chase is  of  real  or  personal  estate.  The  question  to  be  decided  is, 
What  is  notice  under  these  Statutes? 

It  will  be  remembered,  the  English  Statutes  of  Registration  were  not 
common  to  the  whole  kingdom,  and  as  we  infer  from  the  decisions, 
contained  no  exception  of  notice.  Le  Neve  v.  Le  Neve,  1  Vese}',  64  ; 
H.  &  B.  Notes  on  Coke  on  Litt.  290  b,  §  11.  It  was  then  entirely 
matter  of  equitable  construction,  when  the  Courts  of  Chancery  first 
held,  it  was  a  fraud  in  the  bolder  of  a  registered  deed,  to  take  the 
estate,  when  he  had  actual  notice  of  the  conveyance  of  the  estate,  bj- 
one  which  was  not  registered.  Subsequent  decisions  there  have  estab- 
lished that  the  notice  must  be  such  as  to  fix  a  fraud  on  the  con- 
science of  the  subsequent  purchaser,  and  it  is  in  this  view  the  courts  of 
England  held  that  a  lis  pendens  is  not  sufficient,  as  that  is  only  con- 
structive notice.  Wyatt  v.  Barwell,  19  Vesey,  435.  In  the  American 
courts,  the  rule  is  believed  to  be  universal,  that  constructive  notice  is 
sufficient  to  prevent  a  subsequent  registered  deed  from  taking  priority 
of  one  that  is  unregistered.  1  Story,  §  403.  We  cannot  suppose  the 
intention  of  the  Legislature,  in  these  enactments,  to  be  to  exclude  the 
same  notice  which  would  prevail  against  one  purchasing  property' 
which  never  was,  but  only  conti-acted  to  be,  conveyed. 

It  is  perfectly  clear,  that  a  bill  filed  for  the  specific  performance  of  a 
contract,  in  relation  to  land,  will  affect  a  purchaser  from  the  defendant 
pending  the  suit.  And  can  it  be  imagined,  that  one  having  the  actual 
title  by  mortgage,  can  be  in  a  worse  condition  ?  What  distinction  in 
principle  is  there  to  allow  the  rights  of  the  complainant  to  be  defeated 
by  a  subsequent  purchase,  when  he  has  filed  his  bill  U)  foreclose  a  mort- 
gage, and  to  sustain  these  rights  when  the  contract  is  unexecuted  by  a 
conveyance  ? 

We  apprehend  no  answer  can  be  given  to  these  questions,  which  will 
establish  the  right  in  the  one  instance  and  not  in  the  other,  On  prin- 
ciples of  public  policy,  it  has  always  been  considered,  that  a  suit  in 
equity  for  a  specific  estate,  or  thing,  has  the  effect  to  bind  all  parties 
who  became  interested  pending  the  suit.  Murray  v.  £alow,  1  John. 
Ch.  566.  The  very  condition  of  this  case  is  a  strong  illustration  that 
the  rule  should  be,  as  we  conceive  it  to  be,  universal.  It  would  be  im- 
possible in  the  nature  of  things,  after  the  omission  to  register  the  mort- 
gage, to  give  a  notice  so  general  that  all  the  world  should  know  it,  and 
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unless  the  suit  affected  the  title  in  the  possession  of  Skanes,  it  would  at 
all  times  be  in  his  power  to  defeat  the  mortgage  bj'  a  sale  to  another.  We 
have  given  more  time  and  space  to  this  case,  because  we  find  the  Court 
of  Appeals  of  Virginia,  under  similar  circumstances,  have  decided,  that 
the  right  of  a  mortgagor  was  defeated  bj'  a  sale  or  mortgage,  pendente 
lite.  Newman  v.  Chapman,  2  Rand.  93.  In  Kentucky,  however,  the 
courts  seem  to  hold  an  entire  concurrence  in  the  views  expressed  by 
us.  Thomas  v.  Southard,  2  Dana,  475 ;  JDoe  v.  Chaudron,  8  Ala. 
Kep.  570. 

■  In  relation  to  the<;osts  of  the  petition,  the  uniform  practice  of  the 
court  is  not  to  reverse  on  such  a  question  ;  it  is  therefore  unimportant 
to  decide  whether  the}'  should,  or  should  not  have  been  given. 

On  the  whole,  we  are  entirely  satisfied  there  is  no  error  in  the  decree. 

Decree  affirmed. 

Note.  —See  also  Grant  v.  Bennett,  96  111.  513  (1880)  ;  Smith  v.  Hodsdon,  78  Me. 
180  (1886). 


SECTION  IX. 

PURCHASER  WITHOUT   NOTICE    FROM  PURCHASER  WITH   NOTICE. 

VAN   RENSSELAER  v.   CLARK. 

Supreme  Court  of  New  York.     1837. 

[Reported  17  Wend.  25.] 

This  was  an  action  of  ejectment,  tried  at  the  Tompkins  Circuit  in 
June,  1835,  before  the  Hon.  Robert  Monell,  one  of  the  Circuit  judges. 

The  plaintiffs  showed  title  in  one  Derick  Schuj-ler,  to  lots  No.  57  and 
58  —  Dlj'sses,  in  the  military  tract,  containing  1,200  acres  of  land  and 
a  deed  from  Schuyler  to  James  Van  Rensselaer,  the  father  of  the  plain- 
tiffs, bearing  date  25th  August,  1794,  conveying  the  two  lots  for  the 
consideration  of  fifty  dollars  ;  which  deed  was  recorded  in  the  County 
of  Cayuga,  2d  Jannarj-,  1804.  The  plaintiffs  did  not  prove  that  the 
deed  was  deposited  according  to  the  requirement  of  the  Act  of  1794. 
Previous  to  the  deed  from  Schuyler  to  Van  Rensselaer  being  recorded, 
to  wit,  on  the  2d  July,  1799,  Derick  Schu3'ler  for  the  consideration  of 
$1000,  conveyed  the  same  lots  to  one  Philip  FT.  Schuyler,  who  pro- 
cured his  deed  to  be  recorded  on  the  25th  October,  1802,  and  on  2d 
April,  1805,  conveyed  lot  No.  57  to  one  Samuel  Clark  for  tlie  con- 
sideration of  $1300.  Clark  in  1806,  conveyed  to  James  Emott  for  the 
consideration  of  $2500,  and  Eraott  in  1833,  conveyed  to  Matliias  Miller 
for  the  consideration  of  $10,233.43.     The  premises  in  question,  are 
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part  of  lot  No.  57,  and  at  the  commencement  of  the  suit,  were  in  pos- 
session of  the  defendant  as  the  tenant  of  Miller.  It  was  proved  that 
Philip  H.  Schu3'ler  at  the  time  of  the  convej-ance  to  him,  had  actual 
notice  of  the  deed  to  Van  Rensselaer ;  this  evidence  was  objected  to 
but  received  bj-  the  judge,  wlio  charged  the  jury  that  Philip  H.  Schuyler 
was  not  a  bona  fide  purchaser  and  his  deed  was  void,  notwithstanding 
it  was  first  recorded,  if  at  the  time  he  toolc  his  conveyance  he  had 
knowledge  or  had  notice  of  the  previous  deed  to  Van  Rensselaer ;  and 
that  the  record  of  the  deed  to  Van  Rensselaer  was  sufficient  notice  to 
subsequent  purchasers  and  rendered  void  the  conveyances  to  them.  • 
The  defendant  excepted  to  the  charge,  and  the  jury  found  for  the  plain- 
tiffs.    The  defendant  moves  for  a  new  trial. 

i.  IT.  Palmer  and  S.  Stevens,  for  the  defendant.  ■ 

J.  A.  Collier,  for  the  plaintiffs. 

£1/  the  Court,  Cowen,  J.  The  question  of  knowledge  in  Philip  H. 
Schuyler  was  put  to  the  jur^',  who  found  for  the  plaintiffs  as  thej-  were 
directed  to  do  by  the  judge,  on  being  satisfied  that  he  had  actual  notice 
of  the  prior  deed.     Their  finding  is  fuUj-  sustained  by  the  evidence. 

The  defendant  moves  for  a  new  trial  on  the  ground  that  James  Van 
Rensselaer's  deed,  not  being  deposited  as  required  by  the  Statute,  was 
fraudulent  and  void  as  against  P.  H.  Schuyler,  though  he  had  full 
notice.  To  this  the  answer  is,  the  Act  applies  only  to  such  deeds  as 
were  dated  prior  to  its  passage,  which  was  on  the  8th  Jannarj',  1794. 
Van  Rensselaer's  deed  was  dated  in  August  of  that  year.  The  Statute 
of  8th  January,  1794,  after  reciting  that  manj-  frauds  had  been  com- 
mitted in  respect  to  these  bounty  lands,  bj-  forging  and  antedating  con- 
veyances of  lands  to  different  persons,  and  various  other  contrivances, 
so  that  it  had  become  difficult  to  discover  the  legal  title  ;  for  remedj- 
whereof  and  in  order  to  detect  the  said  frauds  and  to  prevent  like  frauds 
in  future,  enacted,  bj'  §  1,  that  all  deeds,  &c.  theretofore  made  concern- 
ing such  lands  should,  on  or  before  the  1st  of  Maj',  1794,  be  deposited 
with  the  clerk  of  the  city  and  count}'  of  Albanj- ;  and  that  those  not  so 
deposited  should  be  adjudged  fraudulent  and  void  against  the  subse- 
quent purchaser,  dtc.for  valuable  consideration  /  and  that  ever}- deed, 
&c.  thereafter  to  be  made,  &c.  should  be  adjudged  fraudulent  and  void 
as  against  anj'  subsequent  purchaser,  <&c.  for  valuable  consideration, 
unless  recorded  by  the  clerk  of  Herkimer  Count}-,  before  the  recording 
of  the  deed,  &c.  of  the  subsequent  purchaser.  Other  counties  were 
afterwards  substituted  as  places  of  registry. 

It  is  objected  that  Schuyler's  deed  was  first  recorded.  The  answer 
given  is,  he  had  actual  notice  of  Van  Rensselaer's  deed,  which  was  held 
sufficient  as  to  him  in  Jackson,  ex  dem.  Gilbert  v.  Burgott,  10  Johns. 
R.  457.  The  point  was  there  very  fully  examined  by  Chief  Justice 
Kent,  who  delivered  the  opinion  of  the  court,  and  the  import  of  the 
yi!ovds  p^ir  chaser  for  a  valuable  consideration  was  considered  synony- 
mous with  bona  fide  purchaser.  And  it  was  held  that  actual  notice 
takes  away  bona  fides,  as  effectually,  under  this  Act,  as  under  the 
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General  Registry  Act.  The  position  was  never  doubted  as  to  the  latter, 
and  was  so  express!}'  adjudged  in  Jackson,  ex  dem.  Merrick  v.  Post, 
15  Wendell,  588.  The  case  of  Jackson  v.  Burgott  turned  on  the  very 
points  arising  out  of  the  identical  Statute  on  which  the  titles  of  these 
parties  depend.  The  court  held,  1.  that  actual  notice  was  equivalent 
to  registry-,  and  2.  that  this  was  so  as  well  at  law  as  in  equitj'.  That 
it  is  so  in  equity  is  admitted  by  the  English  courts  in  respect  to  the 
Middlesex  Registry  Act,  7  Anne,  ch.  20,  §  1,  which  was  the  model  of 
this  Militarj'  Registry  Act ;  though  the  King's  Bench  in  Doe  ex  dem. 
JRobinson  v.  Allsop,  5  Barn.  &  Aid.  142,  refused  to  import  the  equi- 
table doctrine  into  a  court  of  law.  This  is  but  little  more,  probablj-, 
than  a  dispute  about  fprm  ;  at  any  rate,  it  is  enough  for  us  to  see  that 
the  contrary  has  been  long  settled  in  this  court. 

But  it  is  said  that  Clark  bought  of  Schuyler  on  the  faith  of  finding 
that  his  deed  was  first  recorded,  and  that  he  shall  not  be  holden  to  look 
farther,  and  run  the  hazard  of  actual  notice  to  Schuyler.  In  Jackson 
ex  dem.  Merrick  v.  Post,  it  was  held  that  the  registry  of  a  deed  is 
notice  to  every  one,  from  the  time  of  its  being  recorded,  even  to  a  pur- 
chaser standing  a  second  or  farther  remove  from  tlie  common  source  of 
title.  The  same  case  held  that,  having  such  notice,  the  purchaser 
takes  at  the  peril  of  his  immediate  grantor's  title  being  impeached  bj' 
actual  notice,  though  his  deed  was  recorded  previous  to  the  adverse 
one.  This,  it  is  true,  was  under  the  General  Registry  Acts ;  but  if  the 
case  of  Jackson  v.  Burgott  is  to  govern,  the  same  rules  apply  to  deeds 
of  military  bounty  lands.  That  case  holds,  that  actual  notice  is  a  sub- 
stitute for  registrj'.  Under  both  Acts,  to  entitle  the  purchaser  to  pro- 
tection he  must  be  a  bona  fide  purchaser  in  the  strict  sense  of  the  term. 
He  must  not  have  notice  when  he  buj-s.  If  the  registry  be  notice,  it 
takes  awaj'  bona  fides.  There  is  nothing  to  distinguish  the  two  Acts 
ia  regard  to  the  effect  of  registry.  By  both  it  is  declared  to  be  no- 
tice in  much  .the  same  phraseology.  Under  the  General  Registry  Act 
it  is  declared  that  every  convej-ance  not  recorded  shall  he  void  as 
against  any  subsequent  purchaser  in  good  faith  and  for  a  valuable 
consideration,  whose  conve3'ance  shall  be  first  duly  recorded.  1  R.  S. 
756,  §  1.  The  Act  in  question,  3  R.  S.  188,  §  1,  is,  that  it  "shall  be 
adjudged  fraudulent  and  void  as  against  any  subsequent  purchaser,  <&c. 
for  valuable  consideration."  The  condition  of  the  subsequent  pur- 
chaser, as  being  mediate  or  immediate  from  the  common  source  of  title, 
and  his  liabilit}'  to  be  afl'ected  with  notice,  must  be  the  same  in  both 
cases.  The  only  question  which  can  arise  is  in  respect  to  the  quality  of 
his  purchase,  the  first  cited  Statute  demanding  bona  fides,  the  latter 
not  doing  so  in  terms. 

New  trial  denied.^ 

1  See,  accord.,  Mahoney  v.  Middleton,  41  Cal.  41  (1871)  ;  Fallass  v.  Pierce,  30  Wis. 
443  (1872). 
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BAYLES  V.  YOUNG. 

Supreme  Court  of  Illinois.     1869. 

[Reported  51  III.  127.] 

Weit  of  eeeoe  to  the  Circuit  Court  of  Champaiga  County ;  the 
Hon.  O.  L.  Davis,  Judge,  presiding. 

The  opinion  fullj-  presents  the  facts  in  the  case. 

Messrs.  Moore  and  Caulfield,  for  the  plaintiff  in  error. 

Messrs.  Coler  and  Smith,  for  the  defendant  in  error. 

Me.  Justice  Lawrence  delivered  the  opinion  of  the  court. 

On  the  10th  of  March,  1845,  one  P.  S.  Loughborough,  residing  in 
Kentucky,  but  owning  a  large  quantity  of  land  in  Illinois,  sold  and 
convej'ed  the  tract  in  dispute  in  this  case  to  Young,  the  defendant  in 
error.  Young  neglected  to  record  his  deed  until  December  81st,  1855. 
Loughborough  died  in  1852,  having  by  his  will  left' all  his  property  to 
his  mother,  Elizabeth  Loughborough,  in  general  terms.  Before  he 
died  he  had  sold  all  his  Illinois  lands,  except  a  tract  of  two  hundred 
and  eighty' acres  in  Vermilion  Countj-.  On  the  2d  of  June,  1855,  his 
mother,  through  Joshua  F.  Speed,  the  acting  executor  of  the  will,  sold 
and  conveyed  to  Gamble,  Crawford,  Lane  and  Cassidy,  by  quitclaim 
deed,  for  the  consideration  of  one  thousand  dollars,  all  her  Illinois 
lands.  The  deed  described  all  the  lands  which  her  son  had  owned, 
amounting  to  over  six  thousand  acres.  Gamble  made  the  purchase  for 
himself  and  his  co-grantees.  Their  deed  was  recorded  June  13th,  1855. 
Bayles,  the  appellant  and  complainant  below,  holds  under  them,  parti}- 
bj-  a  direct  and  partly  through  an  intermediate  conve3-ance ;  but  this 
is  immatei'ial,  as  the  deed  from  Loughborough  to  the  appellee,  was 
recorded  before  auj-  of  the  grantees  of  his  mother  had  conveyed.  The 
bill  in  this  case  was  filed  bj'  Baj'les,  who  is  in  possession,  against 
Young,  to  have  the  deed  from  Loughborough  to  the  latter  cancelled  as 
an  unjust  cloud  on  the  title  of  Bayles.  Young  answered  and  also  filed 
a  cross  bill,  and  the  court  decreed  in  his  favor. 

After  examining  the  evidence  in  this  record,  we  can  entertain  no 
doubt  as  to  the  correctness  of  this  decree.  The  onlv  question  is, 
whether  Gamble,  who  acted  for  himself  and  as  agent  for  his  co-grantees 
in  purchasing  from  Elizabeth  Loughborough,  had  actual  notice  that 
P.  S.  Loughborough  had  convej-ed  in  his  lifetime.  The  proof  on  this 
point  is  entirely  conclusive.  Speed,  the  acting  executor,  testifies  he 
repeatedly  told  Gamble  that  Loughborough  had  sold  during  his  life  all 
his  Illinois  lands,  though  he  might  have  overlooked,  in  the  large  quan- 
titj-,  some  small  tract,  and  offered  to  show  him  the  maps  of  the  lands 
and  the  papers  in  his  possession  left  by  Loughborough  relating  to 
them.  These  papers  are  made  exhibits  to  Speed's  deposition,  and  it  ap- 
pears by  them,  if  Gamble  had  taken  the  trouble  to  examine  them,  they 
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would  have  clearly  shown  the  tract  in  controversy  was  sold  and  to 
whom.  The  testimony  of  Ballard  is  equally  positive.  He  was  the  law 
partner  of  Loughborough,  and  swears  he  told  Gamble  that  Loughbor- 
ough had  sold  all  his  Illinois  lands,  and  advised  him  not  to  make  the 
purchase.  But  Gamble  was  entirely  indifferent  to  this  information,  as 
he  had  an  ofi'er  for  the  240  acres  in  Vermilion  Count}-,  of  the  same 
sum  he  was  to  pay  Mrs.  Loughborough,  and  therefore  incurred  no 
risk.  The  information  received  by  him  from  Speed  and  Ballard,  and 
the  still  more  definite  information  oflered  to  him  through  the  papers  of 
Loughborough  and  declined,  take  from  him  all  claim  to  be  regarded  as 
an  innocent  purchaser.  The  insignificance  of  the  consideration  com- 
pared with  the  quantity  of  land  described  in  the  deed,  confirms  the 
statements  of  these  witnesses  as  to  the  character  of  the  transaction. 

Gamble  must  be  charged  with  actual  notice,  and  this  disposes  of  the 
case,  for  before  Gamble  and  his  co-grantees  conveyed,  the  deed  from 
Loughborough  to  Young  was  recorded.  This  was  notice  to  subsequent 
purchasers  from  Gamble.  No  person  holds  under  Mrs.  Loughborough 
who  did  not  have  either  actual  or  constructive  notice  of  the  convej-ance 
to  Young. 

Decree  affirmed.^ 


MORSE  V.   CURTIS. 

Supreme  Judicial  Court  of  Massachusetts.     1885. 

[Reported  140  Mass.  112.] 

Morton,  C.  J.  This  is  a  writ  of  entry.  Both  parties  derive  their 
title  from  one  Hall.  On  August  8,  1872,  Hall  mortgaged  the  land  to 
the  demandant.  On  September  7,  1875,  Hall  mortgaged  the  land  to 
one  Clark,  who  had  notice  of  the  earlier  mortgage.  The  mortgage 
to  Clark  was  recorded  on  January  31,  1876.  The  mortgage  to  the 
demandant  was  recorded  on  September  8,  1876.  On  October  4,  1881, 
Clark  assigned  his  mortgage  to  the  tenant,  who  had  no  actual  notice  of 
the  mortgage  to  the  demandant.  The  question  is  which  of  these  titles 
has  priority. 

The  same  question  was  directlj-  raised  and  adjudicated  in  the  two 
cases  of  Connecticut  v.  Bradish,  14  Mass.  296,  and  Trull  v.  JBigelow, 
16  Mass.  406.  These  adjudications  establish  a  rule  of  property  which 
ought  not  to  be  unsettled,  except  for  the  strongest  reasons. 

It  is  true,  that,  in  the  later  case  of  Flynt  v.  Arnold,  2  Met.  619, 
Chief  Justice  Shaw  expresses  his  individual  opinion  against  the  sound- 
ness of  these  decisions  ;  but  in  that  case  the  judgment  of  the  court 
was  distinctly  put  npon  another  ground,  and  his  remarks  can  only  be 
1  See  Sims  y.  Hammond,  33  Iowa,  368  (1872). 
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considered  in  the  light  of  dieta,  and  not  as  overruling  the  earlier 
adjudications. 

Upon  careful  consideration,  the  reasons  upon  which  the  earlier  cases 
were  decided  seem  to  us  the  more  satisfactory-,  because  they  best  fol- 
low the  spirit  of  our  registry  laws  and  the  practice  of  the  profession 
under  them.  The  earliest  registry  laws  provided  that  no  conveyance 
of  land  shall  be  good  and  effectual  in  law  "  against  any  other  person 
or  persons  but  the  grantor  or  grantors,  and  their  heirs  only,  unless  the 
deed  or  deeds  thereof  be  acknowledged  and  recorded  in  manner  afore- 
said."    St.  1783,  c.  37,  §  4. 

Under  this  Statute,  the  court,  at  an  early  period,  held  that  the 
recording  was  designed  to  talie  the  place  of  the  notorious  act  of  livery 
of  seisin  ;  and  that,  though  by  the  first  deed  the  title  passed  out  of  the 
grantor,  as  against  himself,  yet  he  could,  if  such  deed  was  not  recorded, 
convey  a  good  title  to  an  innocent  purchaser  who  received  and  recorded 
his  deed.  But  the  court  also  held  that  a  prior  unrecorded  deed  would 
be  valid  against  a  second  purchaser  who  took  his  deed  with  a  knowl- 
edge of  the  prior  deed,  thus  engrafting  an  exception  upon  the  Statute. 
Reading  of  Judge  Trowbridge,  3  Mass.  575.  Marshall  v.  Fisk,  6 
Mass.  24. 

This  exception  was  adopted  on  the  ground  that  it  was  a  fraud  in  the 
second  grantee  to  take  a  deed,  if  he  had  knowledge  of  the  prior  deed. 
As  Chief  Justice  Shaw  forcibly  says,  in  Lawrence  v.  Stratton,  6  Cush. 
163,  tlie  rule  is  "put  upon  the  ground,  that. a  partj-  with  such  notice 
could  not  take  a  deed  without  fraud,  the  objection  was  not  to  the  nature 
of  the  conveyance,  but  to  the  honest3'  of  the  taker ;  and,  therefore,  if 
the  estate  had  passed  through  such  taker  to  a  bona  fide  iDurchaser, 
without  fraud,  the  convej-ance  was  held  valid." 

This  exception  bj'  judicial  exposition  was  afterwards  engrafted  upon 
the  Statutes,  and  somewhat  extended,  by  the  Legislature.  Rev.  Sts. 
c.  59,  §  28  ;  Gen.  Sts.  c.  89,  §  3  ;  Pub.  Sts.  c.  120,  §  4.  It  is  to  be 
observed  that,  in  each  of  these  revisions,-  it  is  provided  that  an  unre- 
corded prior  deed  is  not  valid  against  anj'  persons  except  the  grantor, 
his  heirs  and  devisees,  "  and  persons  having  actual  notice  "  of  it.  The 
reason  why  the  Statute  requires  actual  notice  to  a  second  pui'chaser,  in 
order  to  defeat  liis  title,  is  apparent :  its  purpose  is  that  his  title  shall 
not  prevail  against  the  prior  deed,  if  he  has  been  guilty  of  a  fraud  upon 
tlie  first  grantee ;  and  he  could  not  be  guiltj- of  such  fraud,  unless  he 
had  actual  notice  of  the  first  deed. 

Now,  in  the  case  before  us,  it  is  found  as  a  fact  that  the  tenant  had 
no  actual  knowledge  of  the  prior  mortgage  to  the  demandant  at  the  time 
he  took  his  assignment  from  Clark ;  but  it  is  contended  that  he  had 
constructive  notice,  because  the  demandant's  mortgage  was  recorded 
before  such  assignment. 

It  was  held  in  Connecticut  v.  Bradish,  uhi  supra,  that  such  record 
was  evidence  of  actual  notice,  but  was  not  of  itself  enough  to  show 
actual  notice,  and  to  charge  the  assignee  of  the  second  deed  with  a 
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fraud  upon  the  holder  of  the  first  unrecorded  deed.  This  seems  to  us 
to  accord  with  the  spirit  of  our  registry  laws,  and  with  the  uniform 
understanding  of  and  practice  under  them  by  the  profession. 

These  laws  not  only  provide  that  deeds  must  be  recorded,  but  they 
also  prescribe  the  method  in  which  the  records  shall  be  kept  and 
indexes  prepared  for  public  inspection  and  examination.  Pub.  Sts.  c. 
24,  §§  14-26.  There  are  indexes  of  grantors  and  grantees,  so  that,  in 
searching  a  title,  the  examiner  is  obliged  to  run  down  the  list  of 
grantbrs,  or  run  backward  through  the  list  of  grantees.  If  he  can 
start  with  an  owner  who  is  known  to  have  a  good  title,  as,  in  the  case 
at  bar,  he  could  start  with  Hall,  he  is  obliged  to  run  through  the  index 
of  grantors  until  he  finds  a  conveyance  by  the  owner  of  the  land  in 
question.  After  such  conveyance,  the  former  owner  becomes  a  stranger 
to  the  title,  and  the  examiner  must  follow  down  the  name  of  the  new 
owner  to  see  if  he  has  conveyed  the  land,  and  so  on.  It  would  be  a 
hardship  to  require  an  examiner  to  follow  in  the  indexes  of  grantors 
the  names  of  every  person  who,  at  any  time,  through  perhaps  a  long 
chain  of  title,  was  the  owner  of  the  land. 

We  do  not  think  this  is  the  practical  construction  which  lawj'ers  and 
convej-ancers  have  given  to  our  registry-  laws.  The  inconveniences  of 
such  a  construction  would  be  much  greater  than  would  be  the  incon- 
venience of  requiring  a  person,  who  has  neglected  to  record  his  prior 
deed  for  a  time,  to  record  it,  and  to  bring  a  bill  in  equity  to  set  aside 
the  subsequent  deed,  if  it  was  taken  in  fraud  of  his  rights. 

The  better  rule,  and  the  one  the  least  likelj-  to  create  confusion  of  titles, 
seems  to  us  to  be,  that,  if  a  purchaser,  upon  examining  the  registry, 
find  a  conveyance  from  the  owner  of  the  land  to  his  grantor,  which 
gives  him  a  perfect  record  title  completed  b\-  what  the  law,  at  the  time 
it  is  recorded,  regards  as  equivalent  to  a  livery  of  seisin,  he  is  entitled 
to  rely  upon  such  record  title,  and  is  not  obliged  to  search  the  records 
afterwards,  in  order  to  see  if  there  has  been  any  prior  unrecorded  deed 
of  the  original  owner. 

This  rule  of  propert3-,  established  by  the  early  case  of  Connecticut  v. 
Bradish,  ought  not  to  be  departed  from,  unless  conclusive  reasons 
therefor  can  be  shown. 

We  are  therefore  of  opinion,  that,  in  the  case  at  bar,  the  tenant  has 
the  better  title  ;  and,  according  to  the  terms  of  the  report,  the  verdict 
ordered  for  the  demandant  must  be  set  aside,  and  a 

New  trial  granted.^ 

P.  H.  Cooney,  for  the  demandant. 

E.  S.  Mansfield,  for  the  tenant. 

1  See  Day  v.  Clark,  25  Vt.  397  (1853). 
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SECTION  X. 


ESTOPPEL. 


WHITE   V.   PATTEN. 
Supreme  Judicial  Court  op  Massachusetts.     1837. 

[B^parUd  24  Pick.  324.] 

Writ  of  entry  to  recover  a  messuage  in  Brookline. 

On  a  case  stated,  it  appears,  that  both  parties  claim  under  Isaac 
Thayer. 

The  demandant  derives  his  title  from  a  mortgage  made  to  him  by 
Thajer,  dated  the  30th  of  December,  1833,  and  recorded  on  the  19th 
of  February,  1834,  containing  the  usual  covenants  of  seisin,  war- 
rant}', &c. 

At  the  time  of  the  execution  of  the  mortgage  to  the  demandant,  the 
legal  title  was  in  John  Peny,  the  father-in-law  of  Thayer.  Perry  con- 
veyed to  Thayer  in  fee  simple,  by  deed  dated  the  20th  of  July,  1834, 
and  delivered  on  the  2d  of  August,  in  the  forenoon. 

The  tenant  derives  his  title  from  a  mortgage  made  to  hira  by  Thayer, 
dated  the  21st  of  July,  1834,  and  delivered  on  the  2d  of  August,  1834, 
in  the  afternoon,  containing  the  usual  covenants  of  seisin,  warrant}-,  &c. 
This  mortgage,  and  the  deed  from  Perrj-  to  Thayer,  were  left  for  regis- 
try at  the  same  time,  in  the  afternoon  of  the  2d  of  August. 

Thaj-er  was  in  possession  at  the  time  of  making  the  mortgage  to  the 
demandant,  and  continued  in  possession  until  the  13th  of  Febru- 
ar}',  1835,  when  the  demandant  entered  under  his  mortgage;  and 
the  demandant  remained  in  possession,  b\'  Thayer,  who  became  his 
tenant,  until  Thayer  was  dispossessed  b}'  Patten,  by  a  writ  of  habere 
facias  on  a  judgment  against  Thaj-er.  The  demandant  had  no  actual 
notice  of  Thayer's  want  of  title,  at  the  time  when  T^hayer  convej'ed  to 
him,  and  Patten  had  no  actual  notice  of  that  conveyance  at  the  time 
when  Thaj-er  conveyed  to  Patten. 

Judgment  was  to  be  entered  for  the  demandant  or  the  tenant,  accord- 
ing to  the  opinion  of  the  court  on  the  foregoing  facts. 

C.  P.  Curtis  and  B.  R.  Curtis,  for  the  demandant.  Thayer  being 
in  possession  and  claiming  to  own  the  fee,  his  deed  to  the  demandant 
gave  a  title  valid  against  all  persons  except  the  true  owner.  Bearce  v. 
Jackson,  4  Mass.  R.  408.  Thayer  is  estopped  to  say,  he  was  not 
seised  at  the  time  when  he  delivered  that  deed  ;  Comstock  v.  Smith, 
13  Pick.  119  ;  and  Patten,  who  claims  under  him,  being  privy  in  estate, 
is  likewise  estopped.  Mawlyn's  Case,  4  Coke,  52  ;  Trevivan  v.  Law- 
rence, 1  Salk.  276  ;  Right  v.  Bucknell,  2  Barn.  &  Adolph.  278  ;  Coe  v. 
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Talcot,  5  Day,  88 ;  Penrose  v.  Griffith,  4  Binney,  231  ;  Carver  v. 
Astor,  4  Peters,  83 ;  Fairbanks  v.  Williamson,  7  Greenleaf,  97. 
The  moment  Thayer  obtained  a  title  from  Perry,  the  legal  owner,  it 
enured  to  the  use  of  the  demandant.  Somes  v.  Skinner,  3  Pick.  52, 
(2d  ed.  and  notes ;)  Doe  v.  Oliver,  10  Barn.  &  Cressw.  186. 

Clarke,  for  the  tenant.  Under  our  Statutes,  the  conveyance  by 
Thayer  to  Patten,  after  Thayer  had  acquired  the  legal  title,  was  effectual 
against  all  persons.  His  previous  conveyance  was  good,  "  against  the 
grantor  and  his  heirs  only."  St.  1783,  c.  37,  §  4  ;  llevised  Stat.  c.  59, 
§  1,  28  ;  3  Mass.  R.  574,  575,  581,  582 ;  Bates  v.  Norcross,  14  Pick. 
230 ;  Ward  v.  Fuller,  15  Pick.  189  ;  2  BI.  Coram.  290 ;  Davis  v. 
Hayden,  9  Mass.  R.  519.  A  purchaser  does  enough,  so  far  as  regards 
the  acts  of  his  grantor,  if  he  searches  the  records  back  to  the  time  when 
the  grantor  acquired  his  title  ;  if  he  must  go  farther  back,  for  the  pur- 
pose of  ascertaining  whether  the  grantor  did  not  convej-  before  he  had 
a  title,  he  must  make  the  like  investigation  in  regard  to  all  those  through 
■whose  hands  the  estate  had  previously  passed  for  a  series  of  j-ears,  and 
titles  will  possess  no  certainty.  The  recording  of  the  deed  to  the  de- 
mandant, therefore,  was  not  constructive!  notice  to  Patten.  If  the 
demandant,  in  the  exercise  of  ordinary  diligence,  had  examined  the 
records  before  he  took  his  deed,  he  would  have  perceived  that  Thayer 
had  no  title.  The  principle  of  estoppel  applies,*-in  the  case  of  a  cove- 
nant of  warrant^-,  to  prevent  circuity  of  action.  Thayer  is  estopped  to 
deny  the  demandant's  title,  because  the  demandant  might  sue  him  on 
his  covenant ;  but  Patten  is  a  stranger  and  not  liable  to  be  sued  on  any 
covenant,  and  so  there  is  no  circuity  of  action.  Blight's  Lessee  v. 
Rochester,  7  Wheaton,  547  ;  M'Crackiny.  TFriV/Zii!,  14  Johns.  R.  194  ; 
Somes  v.  Skinner,  3  Pick.  61  ;    Comstock  v.  Smith,  13  Pick.  119. 

Putnam,  J.,  afterward  drew  up  the  opinion  of  the  court.  If  the  con- 
troversy were  between  Thayer  and  White,  it  would  be  perfectly-  clear 
that  Thaj'er  could  not  prevail,  notwithstanding  the  legal  title  were  in 
Perry,  at  the  time  when  Thayer  conveyed  to  White.  Thayer,  having 
subsequently  acquired  the  legal  title,  would  be  estopped  to  saj'  that  he 
was  not  seised  in  fee  of  the  estate  which  he  had  conve3ed  with  warranty 
to  White.     Somes  v.  Skinner,  3  Pick.  60. 

It  is  then  to  be  considered,  whether  the  tenant,  who  claims  the  same 
estate  as  the  grantee  of  Thayer,  by  a  subsequent  conveyance  of  the 
same,  is  estopped  to  sa3'  that  Thaj^er  was  not  seised,  inasmuch  as 
Thayer  himself  would  be  elearlj^  so  estopped,  if  he  were  a  party. 

In  1  Salk.  276,  Trevivan  v.  Lawrence  et  al.,  it  was  held,  that  parties 
and  all  claiming  under  them  were  bound  b3'  estoppels  ;  "  as  if  a  man 
makes  a  lease  by  indenture  of  D.,  in  which  he  hath  nothing,  and  after- 
wards purchases  D.  in  fee,  and  afterwards  bargains  and  sells  it  to  A. 
and  his  heirs,  A.  shall  be  bound  by  the  estoppel ;  and  that  where  tlie 
estoppel  works  on  the  interest  in  the  land,  it  runs  with  the  land  into 
whose  hands  soe\;;er  the  land  comes." 

So  in  6  Mod.  258,  s.  c.   Lord  Chief  Justice  Holt  states  the  case 
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thus:  "If  a  man  by  deed  indented  make  a  lease  of  Dale,  reserving 
rent,  in  which  at  that  time  he  has  nothing,  and  afterwards  he  purchases 
Dale,  and  bargains  and  sells  it  to  a  stranger,  the  bargainee  shall  hold 
it  liable  to  the  first  lease,  and  coming  under  him  who  made  the  lease 
shall  be  estopped  to  say  that  the  bargainor  had  nothing  to  let  in  the 
premises  at  the  time  of  the  lease  made  ;  for  this  estoppel  runs  upon  the 
land  and  alters  the  interest  of  it." 

The  case  of  Fairbanks  et  al.  v.  Wllliamso7i,  7  Greenleaf,  96,  is  in 
point.  On  the  loth  of  December,  1818,  Weston  made  a  deed  to 
Webster.  The  demandants  levied  an  execution  upon  the  demanded 
premises  as  belonging  to  Webster,  in  July,  1827,  and  Webster  released 
to  the  demandants  on  the  27th  of  August  following.  When  Weston 
made  his  deed  to  Webster,  he  (Weston)  had  no  title,  but  it  was  in  the 
Commonwealth.  But  in  June,  1820,  the  committee  for  the  sale  of 
eastern  lands  conveyed  the  title  of  the  Commonwealth  to  Weston. 
Weston,  on  the  10th  of  May,  1821,  conveyed  the  demanded  premises 
to  the  tenant  in  fee.  And  it  was  held  that  Weston,  bj-  his  deed  and 
covenant  (although  it  was  not  of  general  warrant^',  as  is  the  ease  at  bar) 
was  estopped  to  make  any  claim  or  title  to  the  land,  and  that  the  tenant, 
claiming  subsequently'  under  Weston,  was  privy  in  estate  and  bound  by 
the  estoppel. 

The  case  of  Weale  sf.  Lower,  Pollexfen,  60,  is  to  the  same  point. 
Where  one  conveyed  by  a  fine  an  estate  which  at  the  time  was  contin- 
gent, 3'et  the  partj'  convejMng  was  bound  by  estoppel,  and  when  the 
contingency  happened,  that  "which  at  the  beginning  was  only  good 
against  him  by  estoppel  would  then  have  been  turned  into  a  good  estate 
and  term  in  interest."  And  p.  66,  per  Lord  Chief  Justice  Hale  :  "  The 
estate  which  cometh  to  the  heir  upon  the  happening  of  the  contingency, 
feeds  his  estoppel,  and  the  estate  by  estoppel  becometh  an  estate  in 
interest,  and  shall  be  of  the  same  effect  as  if  the  contingency  had  hap- 
pened before  the  fine  levied." 

So  in  the  case  at  bar,  Thaj'er  and  his  heii's  and  assigns  are  bound  by 
his  deed  with  warranty  to  White.  The  tenant  claims  the  same  estate  as 
the  assignee  or  grantee  of  Thayer  bj'  a  subsequent  conveyance,  and  the 
tenant  is  concluded,  as  his  grantor  was  concluded,  to  aver  that  Thaj-er 
had  no  title  when  he  convej-ed  to  White.  The  tenant  is  privy  in 
estate. 

Co.  Lit.  352  a.  Privies  in  blood,  as  the  heir,  privies  in  estate,  as  the 
feoffee,  lessee,  &c.,  privies  in  law,  comprehending  those  who  come  in 
by  act  in  law  or  in  the  post,  shall  be  bound  and  take  advantage  of 
estoppels. 

Termes  de  la  Lej',  Privy.  "  The  lessees  or  feoffees  are  called  pri- 
vies in  estate,  and  so  are  their  heirs." 

The  conveyance  of  the  title  by  the  deed  of  Perry  to  Thaj-er,  after  his 
deed  to  White,  turned  the  estoppel  which  bound  Thayer  and  his  heirs 
and  assigns,  into  a  good  estate  in  interest.  So  that^bj'  the  operation 
of  law  the  interest  should  be  considered  as  vested  in  him  in  the  same 
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manner  as  if  it  iiad  been  conve3ed  to  Thayer  before  he  conveyed  to 
White.  And  if  that  had  been  the  case  tliere  could  be  no  question  be- 
tween these  parties  now  before  the  court.  For  Wliite  procured  his  deed 
from  Thayer  to  be  recorded  before  the  tenant  obtained  his  deed  from 
Thayer. 

It  would  be  very  easy  to  multiply  authorities  in  support  of  the  prin- 
ciple upon  which  this  case  is  decided,  but  it  is  not  necessarj*.  The 
court  are  of  opinion,  for  the  reasons  and  upon  the  authorities  before 
referred  to,  and  cited  by  the  counsel  for  the  demandant,  that  he  is  en- 
titled to  recover.^ 


CALDER  V.   CHAPMAN. 

Supreme  Court  of  Pennsylvania.     18G6. 
[Eeported  52  Pa.  359.] 

Error  to  the  Court  of  Common  Pleas  of  Wayne  County. 

This  was  an  action  of  ejectment  by  Abner  Chapman  against  Alex- 
ander Calder,  William  C.  Marshall  and  Walker  Marshall,  for  a  tract 
of  about  30  acres  of  land.  Israel  Chapman  and  Alexander  Calder, 
being  the  joint  owners  of  a  large  tract  of  land,  made  partition,  and 
Chapman  conveyed  to  Calder  the  one-half,  "  excepting  from  and  out 
of  the  above  described  premises  the  undivided  two-thirds  part  of  the 
'  Factory  Lot' "  Subsequently,  under  proceedings  in  partition,  Chap- 
man acquired  title  to  the  whole  "  Factory  Lot."  Afterwards,  Novem- 
ber 1st,  1853,  Calder  mortgaged  to  the  Marshalls,  defendants,  the 
whole  tract,  describing  it  by  metes  and  bounds,  which  included  the 
"  Factory  Lot."  The  lot  was  not  excepted  from  the  mortgage.  Chap- 
man having  died,  his  executors  conveyed  the  "  Factory  Lot"  to  Calder, 
September  21st,  1854.  On  the  5th  of  August,  1858,  a  judgment  was 
recovered  against  Calder,  under  which  the  "  Factory  Lot "  was  sold  to 
Abner  Chapman,  plaintiff,  and  convej-ed  to  him  by  the  sheriff,  Septem- 
ber 4th,  1862.  The  whole  tract  was,  on  the  2d  of  September,  1862, 
sold  by  the  sheriff  to  the  Marshalls  under  their  mortgage.  Chapman 
then  brought  this  action  of  ejectment. 

On  the  trial,  Harrett,  P.  J.,  charged,  amongst  other  things:  — 

"  The  question  raised  is.  Whether  the  '  Factor3-  Lot'  was  bound  by 
the  mortgage.  As  between  the  parties  it  clearly  would  have  been. 
The  mortgagor  might  have  perfected  his  title  to  the  land  for  the  benefit 
of  the  mortgagee.  But  we  have  to  deal  with  subsequent  lien-creditors. 
The  judgment  was  entered  against  property  acquired  subsequent  to  the 
mortgage.  It  became  at  once  a  lien.  A  judicial  sale  conveyed  it  clear 
of  any  lien  under  the  mortgage. 

1  Followed,  Knight  v.  Thayer,  125  Mass.  25  (1878) ;  McCusTcer  v.  McEvey,  9  B.  I. 
528  (1870). 
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"  As  between  the  lien-creditors  the  judgment  had  preference.  But 
however  that  may  have  been,  it  was  a  judicial  sale,  and  the  title  to  the 
'  Factory  Lot '  passed  to  the  plaintiff.  If  Chapman  was  an  innocent 
purchaser,  then  he  took  it  discharged  from  the  lien  of  the  mortgage. 
If  he  was  not,  did  the  record  furnish  him  notice  of  any  lien?  It  must 
have  shown  that  the  title  to  the  lot  was  acquired  subsequently  to  the 
making  and  recording  of  tiie  mortgage.  This  being  the  fact,  the  ver- 
dict of  the  jury  must  be  for  the  plaintiff." 

The  jury  having  found  for  the  plaintiff,  this  instruction  was  assigned 
for  error. 

F.  M.  Crane,  for  plaintiffs  in  error. 

S.  M.  Dimmick,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered,  October  17th,  1866,  by 

Eead,  J.  At  the  time  Alexander  Calder  executed  the  mortgage  to 
William  C.  Marshall  and  Walker  Marshall  of  the  30  acres  called  the 
"  Factor}-  Lot,"  included  in  the  boundaries  of  a  larger  piece  of  land 
embraced  in  the  mortgage,  the  mortgagor  had  no  title  or  estate  of  anj- 
kind  in  the  said  "Factory  Lot."  The  mortgage  was  dated  November 
1st,  1853,  and  recorded  on  the  3d. 

At  the  time  of  the  execution,  Israel  Chapman  was  the  undisputed 
owner  of  the  30  acres,  and  he  died  in  Julj',  1854  ;  and  Abner  Chap- 
man, who  was  one  of  the  sons  of  Israel,  with  the  executors  and  other 
heirs  of  the  said  decedent,  by  deed  dated  September  21st,  1854,  con- 
veyed the  "  Factory-  Lot"  to  Alexander  Calder. 

The  judgment  of  Van  Dusen  &  Jagger  against  Alexander  Calder 
was  entered  August  5th,  1858  ;  and,  on  the  23d  of  August,  1862,  the 
"Factory  Lot"  was  sold  thereon,  bj'  the  sheriff,  to  Abner  Chapman, 
and  deed  executed  to  him  and  acknowledged  b^-  the  sheriff,  Septem- 
ber 4th,  1862  ;  the  monej's  arising  from  the  said  sale  being  applied 
to  an  earlier  judgment  of  Hornheck  v.  Calder. 

The  Marshalls  proceeded  on  the  mortgage,  and  on  the  2d  September, 
1862,  the  sheriff,  under  levari  facias,  sold  the  larger  tract,  including 
the  thirty-acre  "  Factor}'  Lot,"  to  the  plaintiffs,  the  Marshalls;  the 
deed  to  them  was  executed  and  acknowledged  September  4th,  1862. 

The  question  is.  By  these  sales  who  became  the  owner  of  the  "  Fac- 
tory Lot  "  ?     Was  it  Chapman,  or  the  Marshalls? 

It  is  said,  "  that  if  a  man  sells  and  conveys  land  to  which  he  has  no 
right  or  title,  and  afterwards  bu3-s  or  acquires  the  title  to  the  same 
land,  he  cannot  claim  it  as  against  his  grantee ;  "  and,  whether  this 
rule  is  based  on  estoppel  or  rebutter,  or  upon  the  equity  as  practised 
in  Pennsylvania  b}'  which  that  which  ought  to  be  done  is  considered  as 
done,  is  perhaps  immaterial,  as  the  effects  of  our  Recording  Acts  must 
be  the  same  in  either  case. 

This  whole  subject  has  been  fully  ventilated  bj-  Judge  Hare  in  his 
very  able  note  to  the  Duchess  of  Kingston's  Case,  in  2  Smith's  Lead. 
Cas.  pp.  705,  723-4  (ed.  1866),  and  in  Mr.  Rawle's  excellent  work  on 
Covenants  for  Title   (3d  ed.),  ch.  9  ;  and  perhaps  the  most  succinct 
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statement  of  the  doctrine  is  to  be  found  in  the  very  clear  and  lucid 
opinion  of  Mr.  Justice  Nelson,  in  Van  Rensselaer  v.  Kearney,  11 
How.  297.  "  It  is  a  doctrine,  therefore,"  said  he,  "  when  properly  un- 
derstood and  applied,  that  concludes  the  truth  in  order  to  prevent 
fraud  and  falsehood,  and  imposes  silence  on  a  party  only  where,  in 
conscience  and  honesty,  he  should  not  be  allowed  to  speak." 

Now,  in  the  present  case,  in  searcliing  for  encumbrances  or  convej-- 
ances,  the  search  against  Calder  would  begin  with  his  title  from  Chap- 
man, and  the  search  bej'ond  would  be  against  Chapman  and  those 
through  whom  he  claimed  ;  and  a  search  against  Calder  during  the 
same  period  would  be  considered  an  utter  absurdity.  If  the  mortgage 
and  the  conveyance  were  ten  j-ears  apart,  the  case  would  only  be  more 
glaring  than  the  one  presented  to  us. 

In  Uhler  v.  Hutchinson,  11  Harris,  110,  it  was  held  that  the  holder 
of  an  unrecorded  mortgage,  or  of  a  mortgage  illegallj-  recorded,  by 
giving  notice  of  its  existence,  at  a  sheriff's  sale  upon  a  judgment,  can- 
not bind  the  estate  mortgaged  in  the  hands  of  a  purchaser  at  such  sale, 
where  the  judgment-creditor  had  no  notice  of  the  mortgage  when  his 
judgment  was  entered.  In  this  case  the  mortgage  had  a  defective  ac- 
knowledgment. So,  where  the  mortgage  is  made  by  an  absolute  con- 
veyance with  a  deed  of  defeasance,  and  the  defeasance  is  unrecorded, 
it  is  decided  that  it  will  be  considered  as  an  unrecorded  mortgage ; 
and  where  the  absolute  deed  and  the  defeasance  were  recorded  in  the 
same  volume,  on  the  same  daj',  and,  though  it  did  not  expressly  so 
appear,  most  probablj'  in  juxtaposition,  C.  J.  Gibson  said,  "  The  prin- 
ciple applicable  to  them  is  the  same :  a  creditor  in  search  of  a  clew 
to  the  title  would  necessarily  stop  at  a  conveyance  absolute  on  the  face 
of  it,  and  referring  to  nothing  bej-ond  it.  he  would  have  no  reason  to 
suspect  that  further  search  would  lead  to  a  defeasance,  of  which,  not 
lying  in  the  channel  of  the  title,  he  would  not,  though  actually  re- 
corded, be  bound  to  take  notice."  "  If  the  record  of  the  encumbrance 
lay  not  in  the  creditor's  way,  he  was  not  bound  to  notice  it."  Mc- 
Lanahan  v.  Reeside,  9  Watts,  -510,  511.  And,  in  LucKs  Appeal,  8 
Wright,  519,  it  was  held  that  mortgages  must  be  recorded  in  mortgage- 
books,  and  are  not  properly  recorded  in  any  other  species  of  books, 
where  they  cannot  be  found  by  means  of  the  mortgage  index.  In  that 
case  the  mortgage  was  recorded  in  the  Book  of  Miscellanies  in  North- 
ampton County,  and  it  was  held  to  be  an  unrecorded  mortgage. 

These  decisions  rule  this  case,  and  there  is  no  hardship  on  the  mort- 
gagees ;  for  an  examination  of  the  title  when  they  took  the  mortgage 
must  have  shown  them  Calder  had  no  title  to  the  "  Factory  Lot ;  "  an 
innocent  creditor  should  not  suffer  for  their  gross  negligence. 

Judgment  affirmed. 
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SECTION  XI. 

EECOED  NO  NOTICE   TO   PRIOK  PURCHASERS. 

GEORGE  V.   WOOD. 

Supreme  Judicial  Court  of  Massachusetts.     1864. 

[Bepm-ted  9  Alien,  80.] 

Bill  in  equity  to  redeem  land  from  a  mortgage.  After  the  former 
decision  in  ttiis  case,  reported  in  7  Allen,  14,  the  parties  agreed  upon 
the  following  facts  :  — 

On  the  8th  of  August,  1853,  Nathaniel  Chessman,  being  seised  of  a 
tract  of  land  in  Milford,  mortgaged  it  to  Asa  Wood,  the  defendant's 
intestate,  to  secure  the  sum  of  $1000,  which  has  never  been  paid,  un- 
less the  release  hereinafter  mentioned  from  the  defendant  to  Chessman 
operated  as  a  payment  of  the  same.  Asa  Wood  afterwards  died,  and 
the  defendant  was  appointed  administratrix  of  his  estate  about  the  1st 
of  Januar}',  1856.  On  the  12th  of  May,  1855,  Chessman  mortgaged  a 
part  of  the  land,  described  as  bounded  on  land  of  Daniel  Finlej',  with 
full  covenants  of  warrant}-,  to  the  plahitiff,  to  secure  the  sum  of  $1500, 
which,  remains  wholly  unpaid.  This  mortgage  was  duly  recorded  in 
Maj%  1855.  On  the  4th  of  August,  1856,  Chessman  conveyed  another 
portion  of  the  land  to  Crawford  Pierce,  by  deed  of  warranty,  duly  re- 
corded on  the  20th  of  November,  1856.  On  the  26th  of  Februarj-, 
1857,  Chessman  conveyed  another  portion  of  the  land  to  Daniel  Finley, 
bj'  deed  of  quitclaim,  duly  recorded  on  the  25th  of  March,  1857.  On 
the  26th  of  February',  1857,  the  defendant  released  and  discharged  the  lot 
conve^-ed  to  Pierce,  describing  it  as  running  "  to  the  southerly  corner 
of  land  of  Daniel  Finlej-,"  from  the  operation  of  the  mortgage  to  Asa 
Wood,  by  her  deed  of  quitclaim  to  Chessman,  recorded  on  the  16th  of 
March,  1857. 

In  1855  Chessman  sold  to  Finley  the  lot  described  in  the  deed  to  the 
latter,  of  February  26th,  1857  ;  and  Finley  claimed  to  have  had  a  war- 
ranty deed  thereof,  which  was  lost. 

There  was  no  evidence  that  the  defendant,  at  the  time  of  executing 
her  release  to  Chessman,  had  any  actual  knowledge  of  the  conveyance 
to  the  plaintiff,  or  of  that  to  Finley. 

The  case  was  reserved  by  Chapman,  J.,  for  the  determination  of  the 
whole  court. 

P.  C.  Bacon,  (P.  E.  Aldrich  with  him,)  for  the  plaintiff. 

T.  G.  Kent,  for  the  defendant. 

Hoak,  J.  It  must  be  considered  as  settled  that  when  the  owner  of 
an  equity  of  redemption  conveys  by  deed  of  warranty  a  part  of  the 
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mortgaged  premises,  neither  he,  nor  bis  heirs,  nor  subsequent  grantees 
with  notice  of  the  remaining  part  of  the  mortgaged  premises,  are  en- 
titled in  equity  to  contribution  from  the  first  grantee,  toward  payment 
of  the  mortgage  debt.  Chase  v.  Woodbin-y,  6  Cush.  143.  Bradley  v. 
George,  2  Allen,  392.  George  v.  Kent,  7  Allen,  16.  Kilhorn  v. 
Rohhins,  8  Allen,  466.  The  land  remaining  in  the  mortgagor  is  first 
chargeable  ;  and  the  equity  of  his  vendee  will  be  enforced  against  anj' 
subsequent  purchaser  from  him  with  notice.  Allen  v.  Clark,  17 
Pick.  47. 

The  weight  of  authority  seems  to  be  that  this  equit}'  of  a  purchaser 
from  the  mortgagor  is  one  which  the  mortgagee  must  regard,  if  he  has 
actual  or  constructive  notice  of  it.  Parhman  v.  Welch,  19  Pick.  231. 
Brown  v.  Simons,  44  N.  H.  475.  1  Washburn  on  Real  Prop.  572, 
and  cases  cited.  4  Kent  Com.  (8th  ed.)  189,  n.  If  tlie  mortgagee, 
therefore,  I'eleases  a  part  of  the  mortgaged  estate  to  a  purchaser,  he 
must  abate  a  proportionate  part  of  the  mortgage  debt,  if  it  be  neces- 
sarj-  to  protect  a  prior  purchaser,  of  whose  title  he  had  notice  when  he 
made  the  release'.  The  equities  between  successive  purchasers  from 
the  mortgagor  will  be  in  the  order  in  which  they  take  their  conve}'- 
ances,  if  the  subsequent  purchasers  have  notice  of  those  which  precede. 
Guion  V.  Knapp,  6  Paige,  35.  Clowes  v.  Dickenson,  5  Johns.  Ch. 
235  ;  s.  c.  9  Cow.  403. 

These  principles  must  govern  the  rights  of  the  parties  to  this  suit ; 
and  the  first  question  is,  whether  the  defendant,  when  she  executed 
the  release  of  the  lot  purchased  by  Pierce,  had  notice  of  the  prior,  con- 
veyance to  the  plaintiff.  His  conveyance  was  on  record,  which  he 
contends  was  constructive  notice.  The  release  was  to  the  original 
mortgagor,  and  there  is  no  proof  of  any  other  notice  than  the  record  of 
the  plaintiffs  deed.  It  has  been  held  in  New  York  that  the  recording 
of  a  second  mortgage  is  not  constructive  notice  to  the  mortgagee  under 
a  first  recorded  mortgage.  Wheelwright  v.  Depeyster,  4  Edw.  Ch.  232. 
Talmadge  v.  Wilgers,  lb.  239,sn.  Cheesehrough  v.  Millard,  1  Johns. 
Ch.  409.  Stuyvesant  v.  Hone,  1  Sandf.  419.  The  same  doctrine  has 
prevailed  in  Pennsylvania.  Taylor  v.  Maris,  5  Rawle,  51.  And  it  was 
adopted  by  Mr.  Justice  McLean,  of  the  Supreme  Court  of  the  United 
States.     3  McLean,  603. 

The  question  is  not  free  from  difficulty,  but  we  are  not  aware  of  any 
adjudged  case  to  the  contrary ;  nor  indeed  of  any  case  in  which  the 
record  of  a  deed  has  been  held  to  be  constructive  notice  to  any  persons 
other  than  subsequent  purchasers,  or  those  claiming  title  under  the 
same  grantor.  2  White  &  Tudor's  Lead.  Cas.  in  Eq.  (Amer.  ed.)  193. 
In  Parhman  v.  Welch,  uhi  supra,  it  is  to  be  observed  that  no  question 
seems  to  have  been  suggested  in  the  argument  or  decision  as  to  the 
necessity  of  any  notice  to  the  mortgagee ;  and  no  allusion  is  made  in 
the  opinion  to  the  effect  of  any  prior  equity  resulting  to  the  prior  pur- 
chaser from  the  mortgagor.  The  case  apparently  rests  upon  the  idea 
that  all  parts  of  the  mortgaged  premises  were  equally  liable  to  contrib- 
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ute  in  proportion  to  their  value,  in  tiie  hands  of  separate  purchasers, 
without  regard  to  priority ;  and  that  the  release  of  one  parcel  by  the 
mortgagee  would  be  a  discharge  pro  tanto  of  the  mortgage.  In  these 
respects  it  is  not  easy  to  see  how  the  case  can  be  reconciled  with 
Allen  y.  Clark ;  and  it  is  certainly  inconsistent  with  the  recent  deci- 
sions of  this  court  to  which  reference  has  been  made.  But  these  points, 
although  necessarily  involved  in  the  decision,  were  not  brought  to  the 
attention  of  the  court ;  and  the  case  of  Allen  v.  Clark  was  decided 
before  the  justice  who  gave  the  opinion  in  Parhman  v.  Welch  came 
upon  the  bench,  and  had  not  then  been  reported. 

In  Brown  v.  Worcester  Bank,  8  Met.  47,  the  right  of  a  prior  pur- 
chaser of  a  part  of  an  equitj-  of  redemption  to  exemption  from  contri- 
bution to  purchasers  of  the  residue  was  not  noticed  bj'  Mr.  Justice 
Wilde,  who  gave  the  opinion  in  Allen  v.  Clark,  although  it  apparently 
existed.  But  it  is  now  firmly  established  as  a  rule  in  equity  in  this 
Commonwealth. 

When,  however,  the  purchaser  seeks  to  enforce  his  equity'  against 
the  mortgagee,  it  is  reasonable  to  require  strict  proof  of  noticer  He 
takes  his  title  with  full  knowledge  that  it  is  subject  to  the  mortgage ; 
and  if  he  does  not  perfect  it  b3'  a  release,  he  ought  not  to  subject  the 
mortgagee  to  the  constant  necessity  of  investigating  transactions  be- 
tween the  mortgagor  and  third  persons  subsequent  to  the  mortgage,  in 
order  to  protect  him  ;  when  hy  giving  notice  he  can  so  easilj-  protect 
himself.  The  establishing  of  such  mere  collateral  equities,  which  do  not 
affect  the  legal  title,  cannot  be  considered  as  within  the  purposes  in- 
tended to  be  accomplished  by  the  Statutes  for  registration  of  deeds. 

The  onlj'  remaining  point  which  has  been  argued  relates  to  the  pri- 
orit}'  of  equities  between  the  plaintiff  and  Finley.  The  plaintiff  con- 
tends that  Finley's  title  preceded  the  grant  to  Pierce  ;  and  that  the 
release  to  Pierce  being  made  with  notice  of  Finlej's  title,  as  shown 
from  the  recital  in  the  release  that  the  land  bounded  on  a  corner  of 
Finley's  land,  discharged  Finley  from  the  obligation  to  pay  the  propor- 
tion of  the  mortgage  which  should  have  been  borne  by  the  Pierce  lot ; 
and  that  as  Finley's  title  was  subsequent  to  the  plaintiff,  the  plaintiff  is 
deprived  of  any  right  of  subrogation  against  him.  But  the  facts  do  not 
find  when  Finley's  title  was  acquired,  or  his  purchase-money  paid.  The 
only  deed  to  Finley,  which  it  is  agreed  ever  existed,  was  subsequent  to 
both  the  plaintiff's  and  Pierce's.  If  the  recital  in  the  release  is  proof 
of  an  earlier  title,  the  similar  recital  in  the  plaintiff's  deed  would  prove 
in  like  manner  that  Finlej'  had  a  priority  over  the  plaintiff.  Blat  we 
think  a  conclusive  answer  is,  that  this  question  of  contribution  cannot 
be  settled  without  making  Finley  a  party  to  the  suit,  which  the  plain- 
tiff has  not  done.    Avery  v.  Petten,  7  Johns.  Ch.  211. 
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SECTION  XII. 

MARSHALLING. 

DAY   V.   MUNSON. 
Supreme  Court  of  Ohio.    1863. 

[Reported  14  Ohio  St.  488.] 

Reserved  in  the  District  Court  of  Cujahoga  Count}'. 

Ttiis  action  was  instituted  bj-  the  plaintiffs,  to  enforce  the  liens  which 
they  claim  were  secured  to  them  by  two  mortgages  upon  certain  chattel 
propert}',  executed  bj-  the  defendants,  Munson  &  Spear,  to  secure  cer- 
tain indebtedness  to  them. 

The  Cleveland  Paper  Mill  Companj',  as  the  assignee  of  T.  L.  Wilcox, 
to  whom  a  mortgage  was  executed  upon  the  same  propert}'  substan- 
tiallj-,  and  Younglove  &  Hoyt,  who  likewise  received  from  said  Munson 
&  Spear  a  mortgage  on  the  same  property,  were,  among  others,  made 
parties. 

The  dates,  times  of  filing  and  refiling,  and  the  amounts  due  on  each 

of  these  mortgages,  on  the day  of  September,  1861,  as  found  by 

the  District  Court,  are  as  follows  :  — 

1.  First  mortgage  to  the  plaintiffs,  dated  December  12,  1857,  filed 
February  16,  1858  ;  re-flled  March  22,  1859  ;  amount  $995. 

2.  Second  mortgage  to  the  plaintiffs,  dated  Jul}'  3,  1858,  filed  July  6, 
1858;  refiled  July  7,  1859;  amount  $467.56. 

3.  Mortgage  to  Wilcox,  dated  July  6,  1858,  filed  July  6,  1858 ;  re- 
flled  July  1,  1859;  amount  $54.17. 

4.  Mortgage  to  Younglove  &  Hoyt,  dated  October  28,  1858,  filed 
October  28,  1858  ;  refiled  October  14,  1859  ;  amount  $949.75. 

The  pleadings  and  the  findings  of  the  District  Court,  show  that  the 
Wilcox  mortgage  had  originally  been  given,  with  full  knowledge,  on 
the  part  of  Wilcox,  of  plaintiffs'  mortgages,  to  secure  the  payment  of 
$1000,  due  from  Munson  &  Spear ;  that  on  the  30th  December,  1858, 
Wilcox  assigned  said  mortgage  to  defendant  Warren  to  secure  the 
amount  then  due  Warren   from  Wilcox   (which  the   court  found,  as 

above,   to  amount  to  $54.17,  on  the day  of  September,   1861), 

also,  to  secure  any  future  advances  whicli  Warren  might  make  for 
Wilcox,  or  liabilities  which  he  might  incur  for  him.  That,  on  the  first 
of  January,  1859,  Wilcox  became  the  purchaser  of  the  property  from 
Munson,  subject  to  the  above  mortgages,  and  agreeing  to  pay  them  off, 
except  the  one  to  himself.  That,  about  September,  1859,  Warren  made 
advances  for  Wilcox,  or  became  liable  for  him  to  the  amount,  with  in- 
terest to  said  day  of  September,  1861,  of  $408.44.    That  the 
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remainder  of  the  Wilcox  mortgage  was,  subsequent  to  the  commence- 
ment of  this  suit,  assigned  by  Warren,  at  the  request  of  Wilcox,  to 
the  Lake  Erie  Paper  Mill  Company,  who  are  now  the  owners  of  anj' 
benefit  that  may  be  derived  therefrom. 

The  amount  which  may  ultimately  be  realized  fi-om  the  mortgaged 
property,  is  yet  uncertain ;  but  there  is  reason  to  apprehend  that  the 
proceeds  of  its  sale  will  be  insufficient  to  discharge  the  amount  due  to 
the  plaintiffs  on  their  two  mortgages,  the  amount  found  due  to  Warren, 
as  the  assignee  of  the  Wilcox  mortgage,  and  the  amount  due  Young- 
love  &  Hoyt  under  their  mortgage.  And  with  a  view  to  the  adjust- 
ment and  determination  of  the  respective  priorities  of  these  mortgagees, 
the  questions  of  law  arising  upon  the  facts  found  bj-  the  District  Court, 
and  shown  by  the  pleadings,  have  been  reserved  for  the  decision  of  this 
court. 

Hitchcock,  Mason,  and  Estep,  for  plaintiffs. 

Backus  and  N'ohle,  for  Younglove  &  Hoyt. 

Scott,  J.  The  fii'st  question  arising  in  this  case  is,  whether  bj'  force 
of  the  Statute,  the  plaintiffs'  mortgages,  upon  the  failure  to  refile  them 
within  one  year  from  the  time  of  the  first  filing,  became  void  as  against 
Younglove  &  Hoj't,  whose  mortgage  was  executed  and  filed  within  the 
j-ear,  and  who  received  the  same  without  actual  notice  of  plaintiffs' 
mortgages. 

The  fourth  section  of  the  Act  requiring  mortgages  or  bills  of  sale  of 
personal  property  to  be  deposited  with  township  clerks,  provides  that, 
"  Every  mortgage  so  filed,  shall  be  void,  as  against  the  creditors  of  the 
person  making  the  same,  or  against  subsequent  purchasers  or  mort- 
gagees in  good  faith,  after  the  expiration  of  one  y&ax  from  the  JUing 
thereof  unless,  within  thirtj-  days  next  preceding  the  expiration  of  the 
said  term  of  one  j'ear,  a  true  copj-  of  such  mortgage,  together  with  a 
statement  exhibiting  the  interest  of  the  mortgagee  in  the  propertj'  at 
the  time  last  aforesaid,  claimed  by  virtue  of  such  mortgage,  shall  be 
again  filed  in  the  office,"  &c.     S.  &  C.  St.  476. 

The  first  section  of  the  same  Act  provides  that  mortgages  of  goods 
and  chattels,  not  accompanied  by  delivery,  and  followed  by  actual  and 
continued  change  of  possession,  shall  be  void  as  against  creditors,  and 
subsequent  purchasers,  and  mortgagees  in  good  faith,  unless  the  mort- 
gage, or  a  true  cop}'  thereof,  shall  be  forthwith  deposited,  &c. 

The  question  in  this  case  turns  upon  the  proper  construction  and 
meaning  of  the  expression  "  subsequent  purchasers  and  mortgagees  in 
good  faith,"  as  used  in  these  sections. 

It  is  well  settled,  in  New  York,  under  a  Statute  substantially  similar, 
and  from  which  our  own  has  been  mainly  copied,  that  to  constitute 
"  good  faith  "  on  the  part  of  the  subsequent  mortgagee,  there  must  be 
the  absence  of  actual  notice  of  the  existence  of  the  prior  mortgage. 
And  so  it  was  held  by  this  court,  in  Paine  et  al.  v.  Mason  et  al.,  7 
Ohio  St.  Rep.  198.  In  that  case,  it  was  also  held,  that  constructive 
notice  alone,  of  the  prior  mortgage,  would  not  constitute  mala  fides  on 
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the  part  of  the  subsequent  mortgagee ;  and  that  as  against  him,  the 
priority  of  the  first  mortgage  could  not  be  retained,  without  refiling 
pursuant  to  Statute. 

That  decision,  unless  overruled,  must  be  fatal  to  the  claim  of  th4 
plaintiffs  in  this  case.  We  are  according!}'  asked  to  reconsider  the 
question  thus  decided,  on  the  ground  that  the  court,  in  that  case,  as- 
sumed, without  full  consideration,  that  the  term  "  subsequent"  in  each 
of  these  sections  had  relation  to  the  same  thing ;  that  is,  to  the  time  of 
the  execution  of  the  mortgage  declared  to  be  void ;  whereas  the  policy 
of  the  Statute  requires  the  term  "  subsequent,"  in  the  fourth  section  of 
the  Act,  to  be  construed  as  relating  to  the  expiration  of  the  year  within 
which  the  refiling  is  required.  And  in  support  of  this  view,  we  are 
referred  to  the  case  of  Meach  v.  Putchen,  i  Kernan,  71,  in  which  it 
was  so  held  by  the  Court  of  Appeals  of  New  York  (Mitchell,  J.,  dis- 
senting). The  decision  of  the  majorit}-  of  the  court,  in  that  case,  is 
supported  by  reasoning,  which  is,  certainl}-,  not  without  force.  But  it 
is  a  construction  given  to  the  Statute  after  its  adoption  in  this  State, 
and  in  opposition  to  the  opinion  expressed  b}-  .Justice  Cowen,  in  Greg- 
ory v.  Thomas,  20  Wend.  19,  prior  to  the  enactment  of  the  Statute 
in  this  State.  This  latter  opinion,  it  is  true,  was  of  an  obiter  char- 
acter, but  I  am  not  aware  of  any  New  York  decision  to  the  contrary, 
prior  to  the  enactment  of  our  own  Statute.  Subsequent  decisions, 
which  could  not  have  been  before  the  mind  of  the  Legislature,  can 
throw  no  light  on  its  intentions.  Besides,  the  phraseology  of  the 
fourth  section  of  the  Statute  of  this  State  differs  somewhat  from  that 
of  the  corresponding  section  in  the  New  York  Act,  and  is  such  that 
the  term  "  subsequent,"  in  the  fourth  section,  cannot  well  be  regarded 
as  referring  to  any  later  point  of  time  than  the  original  filing  of  the 
mortgage.  The  language  is,  "  Ever}-  mortgage  so  Jiled  shall  be  vo'id, 
as  against  the  creditors  of  the  person  making  the  same,  or  against 
subsequent  purchasers  or  mortgagees  in  good  faith,"  &c.  Subsequent 
to  what?  The  phraseology  would  import,  subsequent  to  the  making, 
or  to  the  filing  of  the  mortgage,  which  are  the  only  acts  previously 
spoken  of.  As  the  term  refers  clearly  to  the  making  of  the  mortgage 
in  the  first  section,  it  should  not,  without  strong  reason,  be  differently 
construed  in  the  fourth.  And  we  think  it  by  no  means  clear,  that  the 
policy  of  the  Act  designed  to  place  a  mere  creditor  on  a  better  foot- 
ing than  a  bona  fide  mortgagee,  in  respect  to  the  laches  of  a  prior 
mortgagee. 

Where  a  subsequent  mortgage  is  taken  in  good  faith,  and  without 
actual  notice  of  a  prior  one,  no  satisfactory  reason  is  perceived,  why 
the  rights  of  its  owner  should  depend  on  the  fact  of  its  date  being  one 
day  before,  or  one  day  after,  the  laches  of  the  first  mortgagee.  In 
either  case,  the  Statute  may  reasonably  have  intended,  that  such  laches 
should  inure  to  the  benefit  of  the  specific  lienholder,  as  well  as  to  that 
of  the  mere  creditor. 

Besides,  no  disapprobation  of  the  construction  given  to  the  Statute, 
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in  the  case  of  Paine  v.  Mason,  has  been  indicated  by  any  subsequent 
legislation ;  and  when  to  this  acquiescence  we  add  the  further  consid- 
eration, that  a  decision  which  has  become  known,  and  been  acted  on  as 
an  established  rule  of  property,  should  not  be  lightly  overruled,  and 
the  law  be  thereby  rendered  uncertain,  we  are  satisfied  that  the  former 
decision  of  this  question  should  stand  as  the  law  of  this  State,  until 
changed  by  legislative  authority. 

The  case,  then,  stands  thus :  The  plaintifiFs'  mortgages,  not  having 
been  refiled,  pursuant  to  Statute,  are  void  as  to  Younglove  &  Hoyt, 
the  third  mortgagees ;  but  the  plaintiffs  retain  their  priority  of  lien 
over  Warren,  who  holds  under  Wilcox,  the  second  mortgagee,  and 
whose  mortgage  was  taken  with  actual  notice  of  the  plaintiffs'  prior 
mortgages.  Warren's  lien  under  the  Wilcox  mortgage  has  priority 
over  that  of  the  third  mortgagees,  and  is  not  to  be  affected  by  the 
laches  of  the  plaintiffs.  The  plaintiffs'  mortgages  are,  then,  not  to 
affect  the  rights  of  the  third  mortgagees ;  nor  is  the  laches  of  the 
plaintiffs  to  affect  the  rights  of  the  second  mortgagee ;  and  whatever 
rights  these  conditions  leave  to  the  plaintiffs  they  still  retain.  The  re- 
sult will  be,  if  the  fund  is  insufficient  for  the  discharge  of  all  mort- 
gages, that  the  third  mortgagees,  Younglove  &  Hoyt,  are  entitled  to 
so  much  of  the  fund  as  would  be  applicable  on  their  mortgage,  after 
satisfj'ing  Warren's  prior  lien.  Warren  is  entitled  to  so  much  of  the 
fund  as  would  be  applicable  to  the  satisfaction  of  his  claim,  leaving 
the  third  mortgage  out  of  the  question,  and  preserving  the  plaintiffs' 
priorit}'  of  lien.    And  the  plaintiffs  are  entitled  to  the  residue. 

The  case  will,  therefore,  be  remanded  to  the  District  Court,  for  de- 
cree and  distribution  pursuant  to  the  foregoing  opinion  of  this  court, 
and  for  such  further  decree  as  may  become  necessary. 

Brinkerhoff,  C.  J.,  and  Wilder  and  White,  JJ.,  concurred. 

Eannet,  J.,  having  been  of  counsel,  did  not  sit  in  this  case. 


SAYRE  V.  HEWES. 

CoTiET  OF  Chancery  and  Court  of  Errors  and  Appeals  of 
New  Jerset.i     1880,  1881. 

{Beparted  32  N.  J.  Eg.  652  ;  33  N.  J.  Eq.  552.] 

On  final  hearing  on  bill,  answer  and  proofs. 

Mr.  Joseph  Coult,  for  complainant. 

Mr.  James  W.  Field,  for  defendant  Francis  M.  Hoag. 

The  Vice-Chancellor.  [Van  Fleet.]  This  is  a  strife  for  posi^ 
tion.  The  facts  material  to  the  controversy  are  as  follows :  On  the 
3d  of  December,  1877,  Mrs.  Margaret  V.  Hewes  executed  a  chattel 
I  In  the  latter  court  sub  nom.  Eoag  v.  Sayre, 
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mortgage  on  certain  chattels,  then  being  in  a  building  in  the  cit}'  of 
Newark,  to  Francis  M.  Hoag,  and  the  mortgage  was,  on  the  same 
daj%  filed  in  the  ofBce  of  the  register  of  the  county  of  Essex  ;  a  second 
mortgage  on  the  same  chattels  was  executed  by  Mrs.  Hewes  to  Fred- 
erick Fisher,  February  14th,  1878,  which  was  filed  March  2d,  1878,  in 
the  office  of  the  register  of  Hudson  County  ;  a  third  mortgage  was  exe- 
cuted by  Mrs.  Hewes  to  the  complainant  (Edward  Sayre),  on  the  same 
chattels,  February  25th,  1878,  which  was  also  filed  in  the  office  of  the 
register  of  Hudson  County  on  the  daj-  of  its  date ;  on  the  27tii  of 
February,  1878,  the  complainant  recovered  a  judgment  against  Mrs. 
Hewes,  by  confession,  in  the  Essex  County  Circuit  Court,  and  another 
judgment  was  recovered  against  her,  by  confession,  in  the  same  court, 
by  Albert  H.  Hewes,  on  the  2d  of  March,  1878.  Executions  were  im- 
mediatel}'  issued  upon  these  judgments,  and  levies  made  upon  the 
chattels  covered  by  the  three  mortgages.  Albert  H.  Hewes  assigned 
his  judgment  to  the  complainant  immediatelj"  after  its  recover}-.  No 
consideration  was  paid  for  the  assignment.  The  complainant  and 
Frederick  Fisher  knew,  when  they  received  the  mortgages  made  to 
them,  that  Mrs.  Hewes  bad  previously  executed  a  mortgage  to  Mr. 
Hoag.  They  are  subsequent  mortgagees  with  notice  of  the  antecedent 
mortgage. 

Neither  of  the  complainant's  securities  is  founded  on  a  debt  actually 
existing  at  the  time  it  was  obtained.  Both  were  given  for  the  same 
purpose.  The  complainant  liad  become  surety  for  Mrs.  Hewes,  on  a  bond 
given  by  her  to  the  ordinary,  in  1874,  on  obtaining  a  letter  of  guardi- 
anship for  one  of  her  children.  The  mortgage  executed  to  him,  and 
the  judgment  recovered  by  him,  were  intended,  as  he  testifies,  to 
secure  him  against  loss  in  consequence  of  his  contract  of  suret^'ship  for 
her.  Prior  to  getting  these  securities,  he  had  paid  nothing  on  account 
of  that  contract ;  he  neither  paid  anj-thing,  nor  expressly  bound  him- 
self to  stand  as  principal  in  that  contract,  at  the  time  he  obtained  these 
securities,  and  he  has  paid  nothing  since,  nor  incurred  any  new  or 
additional  obligation.  The  mortgage  and  judgment  were  without  other 
consideration  than  the  complainant's  contingent  liability  as  such  surety. 
No  debt  actually  existed  at  the  time  they  were  obtained,  and  none 
has  subsequently  been  created.  In  the  papers,  the  complainant  has 
styled  himself  trustee  of  Mrs.  Hewes's  ward,  but  his  act,  in  this  respect, 
as  a  matter  of  law,  is  a  mere  piece  of  assumption.  As  sijrety  of  the 
guardian,  he  had  no  authority  to  constitute  himself  trustee  of  her  ward, 
and  thus,  in  virtue  of  his  own  act,  without  paying  an3'thing,  or  binding 
himself  to  bear  the  whole  burden  of  her  obligation,  put  himself  in  a 
position  where  he  is  entitled  to  be  recognized  against  other  lien- 
holders,  as  a  creditor  invested  with  the  rights  of  the  ward.  While 
Mrs.  Hewes  remained  guardian,  she  was  the  sole  representative  of  the 
ward,  and  her  sureties  had  no  right,  in  virtue  of  their  liability  for  her, 
to  assume  the  position  of  creditors  against  her  in  respect  to  her  ward's 
estate. 
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The  mortgages,  it  will  be  observed,  were  filed  in  different  counties 
—  those  given  to  the  complainant  and  Mr.  Fisher  having  been  filed  in 
Hudson,  and  that  given  to  Mr.  Hoag,  in  Essex.  The  chattels  mort- 
gaged were,  at  the  time  the  mortgages  were  executed,  in  the  count}-  of 
Essex.  The  residence  of  the  mortgagor  is  in  dispute ;  but  the  evi- 
dence, I  think,  leaves  little  ground  for  diversity  of  opinion  as  to  where 
it  must  be  adjudged  to  have  been.  The  mortgagor's  husband  died  in 
1873.  At  the  time  of  his  death  his  residence  was  in  Kearney  Town- 
ship, Hudson  County.  The  mortgagor,  after  his  death,  continued  to 
occupj-  the  house  in  which  he  had  resided.  She  spent  portions  of  each 
winter  thereafter,  up  to  the  winter  of  1876  and  1877,  in  the  city  of 
Newark,  sometimes  taking  a  house,  and  at  others  three  or  four  rooms, 
but  keeping  her  dwelling  in  Kearney  open,  and  she  and  her  family 
going  there  whenever  they  chose.  She  continued  to  reside  in  her 
house  in  Kearney  during  the  whole  of  the  winter  of  1877  and  1878, 
and  on  the  day  Mr.  Hoag's  mortgage  was  executed,  she  walked  from 
her  house  in  Kearney  to  Newark  to  execute  it.  If  it  be  taken  as 
true  that,  when  she  executed  this  mortgage,  she  declared  Newark  to  be 
the  place  of  her  residence  (the  weight  of  the  evidence  does  not,  how- 
ever, I  think,  establish  the  fact  that  such  a  declaration  was  made"), 
still,  I  cannot  see  how  this  fact  can  affect  the  rights  of  the  complain- 
ant. The  question  as  to  him  is,  not  what  did  she  say  respecting  the 
place  of  her  residence,  at  the  time  she  executed  that  mortgage,  but 
where,  in  fact,  did  she  then  reside.  His  rights  must  be  controlled  by 
the  fact,  and  not  by  her  representation.  The  evidence  shows,  conclu- 
sivel}',  that  she  resided  in  Hudson  County  when  all  three  mortgages 
were  executed. 

It  is  clear,  then,  that  Mr.  Hoag's  mortgage  was  not  filed  in  the 
countj-  where  he  was  required  by  law  to  file  it,  in  order  to  give  it 
validity  against  the  creditors  of  the  mortgagor,  and  against  subsequent 
purchasers  and  mortgagees  in  good  faith.  The  law  upon  this  point  is 
plain  and  imperative.  Unless  a  mortgage  is  filed  in  the  county  where 
the  mortgagor  resides  (if  a  resident  of  this  State)  at  the  time  of  its 
execution,  or  the  mortgagee  takes  immediate  possession  of  the  mort- 
gaged chattels,  and  continues  in  the  actual  and  constant  possession  of 
them,  it  is  absolutely  void  as  against  the  creditors  of  the  mortgagor, 
and  as  against  subsequent  purchasers  and  mortgagees  in  good  faith. 
Rev.  p.  709,  §§  39,  40 ;  Be  Courcey  v.  Collins,  6  C.  E.  Gr.  357. 

The  complainant  is  clothed  with  a  dual  character ;  he  is  both  a  cred- 
itor and  a  subsequent  mortgagee.  He  is  not,  however,  a  subsequent 
mortgagee  in  good  faith.  He  knew,  when  he  took  his  mortgage,  that 
a  prior  mortgage  had  been  given,  and  any  attempt  by  him  to  dislodge 
that  mortgage  from  its  position  of  superioritj',  in  consequence  of  the 
failure  to  file  it  in  the  proper  county,  is,  in  equity,  an  act  of  bad  faith. 
His  mortgage  must  therefore  be  awarded  a  position  subordinate  to 
that  held  by  the  mortgage  to  Mr.  Hoag.  He  stands,  however,  as  r, 
judgment  creditor,  on  a  much  higher  plane.     The  Statute  makes  an 
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important  distinction  between  creditors  and  subsequent  purchasers  or 
mortgagees.  Purchasers  or  mortgagees,  to  be  in  a  position  to  avail 
themselves  of  an  omission  by  an  antecedent  mortgagee,  must  have 
acted  without  notice  of  the  rights  of  the  holder  of  the  antecedent  secu- 
rity ;  but  not  so  with  creditors.  A  creditor  may  know  that  an  ante- 
cedent mortgage  has  been  given,  yet  if  it  is  not  filed  according  to  the 
requirement  of  the  Statute,  and  he  obtains  a  judgment  and  procures  a 
levy  to  be  made,  his  lien,  by  force  of  the  Statute,  is  entitled  to  prefer- 
ence in  payment.  This  is  the  rule  plainly  prescribed  by  the  Statute. 
Had  the  meaning  of  the  Statute  ever  been  thought  to  be  open  to  doubt, 
its  construction  is  now  so  authoritatively  settled  as  to  be  no  longer 
open  to  discussion  in  this  court.  Williamson  v.  iVi  e/i  Southern  H.  H. 
Co.,  2  Stew.  Eq.  336  ;  s.  c.  1  Stew.  Eq.  278. 

To  what  extent,  then,  is  the  complainant  a  creditor?  Is  he  entitled 
to  that  position  in  virtue  of  both  of  his  judgments,  or  only  one?  The 
judgment  he  holds  under  assignment  from  Albert  H.  Hewes  does  not 
seem  to  be  open  to  any  valid  objection.  It  was  founded  on  a  just  debt, 
actually  existing  at  the  time  it  was  confessed.  The  defendant  Hoag 
cannot  impeach  the  complainant's  title  because  he  paid  nothing  for  it. 
The  judgment  creditor  had  an  unquestionable  right  to  assign  it,  with 
or  without  a  consideration,  just  as  he  pleased.  That  is  a  matter  which 
concerned  him  alone.  The  fact  that  the  assignment  was  gratuitous,  is 
onl}-  important  as  it  may  serve  to  show  whether  the  foundation  of  the 
judgment  was  honest  or  fraudulent.  Under  the  evidence,  there  can  be 
no  doubt  that  it  is  supported  b}'  a  just  debt. 

As  already  intimated,  the  complainant's  right  to  occupy  the  position 
of  a  judgment  creditor,  as  against  other  lien-holders,  under  the  judg- 
ment confessed  to  himself,  has  little  to  support  it  in  a  court  of  equity. 
Is  he  a  creditor  in  the  sense  in  which  that  term  is  used  in  this  Act? 
It  is  certain  that  no  debt  was  due  to  him  for  which  he  could  have  main- 
tained an  action.  At  the  time  of  his  recoverj-,  he  had  no  legal  or  just 
cause  of  action  against  the  defendant.  At  common  law,  a  judgment 
may  be  confessed  to  secure  a  debt  to  be  subsequently  created,  but  sup- 
pose the  consideration  promised,  is  never  furnished,  would  a  court  of 
equity  permit  the  judgment  to  be  collected,  or  give  such  a  judgment 
creditor  a  superior  position  against  an  unfiled  antecedent  mortgage,  the 
existence  of  which  was  known  to  him  when  he  obtained  his  judgment? 

Besides,  I  think  I  am  bound  to  consider  the  doctrine  as  settled,  so 
far  at  least  as  this  court  is  concerned,  that  a  judgment  on  bond  and 
warrant  of  attorney,  under  our  Statute,  can  only  be  entered  for  a  debt 
actually  existing  at  the  time  of  its  entry,  and  that  a  simple  liability  as 
indorser  or  surety  does  not  constitute  such  a  debt.  "  It  is  an  abuse  of 
language  to  say,"  says  Chancellor  Halsted,  "  that  because  I  indorse 
your  note  to-day,  payable  three  months  hence,  to  be  nsed  by  you,  you 
are  indebted  to  me  to-day  for  the  amount  of  it."  Blackwell  v.  Bankin, 
3  Hal.  Ch.  160.  But  the  decisive  authority  on  this  point  is  the  judg- 
ment of  the  Court  of  Errors  and  Appeals,  in  Clapp  v.  Ely,  3  Dutch. 
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555.  It  will  be  remembered  that,  in  that  case,  it  was  finall3-  held,  by  a 
divided  court,  it  is  true,  after  repeated  and  exhaustive  discussion  by 
counsel  as  able  as  any  that  ever  adorned  the  bar  of  this  State,  and 
after  the  best  consideration  that  could  be  given  by  the  court  to  any 
case,  that  a  valid  judgment  could  not  be  entered,  under  our  Statute 
regulating  the  recovery  of  judgments  by  confession  on  bond  and  war- 
rant of  attorney,  to  secure  future  advances,  or  a  debt  to  be  subse- 
quently created.  A  single  quotation  from  the  masterly  opinion  of 
Chief  Justice  Green  will  present  the  important  ruling  of  that  case, 
which,  I  think,  must  control  this.  He  says:  "Under  the  law  of  this 
State,  no  judgment  by  confession  can  be  entered,  except  for  a  demand 
founded  on  a  legal  consideration,  and  for  a  debt  justly  due  and  owing 
at  the  time  of  the  entry  of  the  judgment."  These  considerations,  I 
think,  effectuallv  dispose  of  the  complainant's  claim  to  be  regarded  as 
a  judgment  creditor,  as  against  the  other  lien-holders,  in  respect  to  the 
judgment  confessed  to  himself. 

But  if  it  were  possible  to  hold  that  the  complainant  was  entitled  to 
be  treated  as  the  holder  of  a  valid  security  for  future  advances,  it  is 
not  perceived  how  that  would  give  him  the  least  advantage  in  this 
controversy.  The  general  rule  in  respect  to  such  securities  is  well 
established.  They  are  onlj'  entitled  to  priority  over  subsequent  encum- 
brances to  the  extent  of  the  sums  actually  advanced  prior  to  actual 
notice  of  the  subsequent  encumbrance.  Ward  v.  Cook,  2  C.  E.  Gr. 
93;  Klinew.  McOuckin,  9  C.  E.  Gr.  411.  Here  nothing,  up  to  this 
time,  has  been  advanced,  and  the  complainant  cannot,  therefore,  in 
equity,  la}-  claim  to  the  rights  of  a  creditor. 

This  disposes  of  the  case  so  far  as  it  involves  merely  the  rights  of 
the  complainant  and  Mr.  Hoag,  and  without  reference  to-  the  rights  of 
Mr.  Fisher.  But  his  rights  must  also  be  considered.  He  took  his 
mortgage  with  Jiotice  that  a  prior  mortgage  had  been  given  to  Mr. 
Hoag,  and  he  must,  therefore,  as  between  Hoag  and  himself,  take  the 
subordinate  position.  But  he  and  complainant,  as  between  them- 
selves, occupy  equal  rank ;  the  judgment  of  the  one,  and  the  mortgage 
of  the  other,  were  recovered  and  filed  on  the  same  daj'.  So  that  the 
relative  positions  of  the  several  parties  are  as  follows :  The  complain- 
ant and  Fisher,  as  between  themselves,  hold  concurrent  liens,  but 
Hoag  stands  prior  to  Fisher  as  between  Fisher  and  himself,  and  the 
complainant,  as  between  Hoag  and  himself,  stands  prior  to  Hoag.  In 
this  condition  of  aff'airs,  it  is  impossible  to  give  the  complainant  the 
full  benefit  of  the  superiority  of  his  position  over  Hoag,  without  ad- 
vancing him  to  the  front  against  everj-body.  The  fact  that  the  com- 
plainant's position  is  superior  to  that  of  Hoag,  and  that  Fisher's  is  sub- 
ordinate to  that  held  bj'  Hoag,  raises  the  complainant  above  Fisher  as 
well  as  Hoag.  Where  a  third  encumbrancer  acquires  a  right  of  prioritj' 
as  against  the  first,  but  the  act  or  omission  from  which  such  right  flows 
does  not  change  his  relative  position  towards  the  second,  yet,  as  it  is 
impossible  to  put  him  in  advance'  of  the  first,  without  also  advancing 
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him  over  the  second,  his  lien  must,  of  necessity,  be  advanced  to  the 
first  position  as  against  both  the  first  and  the  second  encumbrances. 
Clement  v.  Kaighn,  2  McCart.  47. 

The  decree  will  declare  the  liens  of  the  parties  to  stand  in  the  follow- 
ing order :  The  complainant  shall  be  first  paid  the  amount  due  on  the 
judgment  assigned  to  him  by  Albert  H.  Hewes ;  the  defendant  Hoag 
shall  nest  be  paid  the  amount  due  on  his  mortgage ;  and,  lastly,  Fisher 
shall  be  paid  the  amount  due  on  his  mortgage.  If  a  surplus  remains, 
it  must  be  brought  into  court  to  await  the  determination  of  the  question 
whether  the  complainant  or  Mrs.  Hewes  is  entitled  to  it. 

On  appeal  from  a  decree  advised  by  the  Vice- Chancellor,  and  re- 
ported in  Sayre  v.  Hewes,  5  Stew.  Eq.  652. 

On  the  3d  of  December,  1877,  the  appellant,  Hoag,  obtained  a 
chattel  mortgage  on  the  goods  in  question.  This  mortgage  was  not 
recorded  in  the  proper  county;  it  was  to  secure  $2,150.  On  the  14th 
of  February,  1878,  Frederick  Fisher,  having  knowledge  of  the  prior 
mortgage,  took  a  second  mortgage  on  the  same  property  to  secure 
$1,160.  Edward  Sayre  holds  a  judgment  by  confession  against  the 
mortgagor  for  $6,000  debt  and  $4  costs,  which  was  entered  on  the 
27th  of  February,  1878.  Execution  on  this  judgment  was  duly  taken 
out  and  levied. 

Messrs.  Field,  for  appellant. 

Messrs.  Coult  and  Howell,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Beaslet,  C.  J.  I  agree  with  the  Vice-Chancellor  in  his  settlement 
of  the  disputed  facts  in  this  case,  but  it  seems  to  me  that  an  error  has 
crept  into  the  decree  with  respect  to  the  marshalling  of  the  encum- 
brances. These  liens  are  of  this  character :  the  mortgage  first  in  date 
is  held  by  the  appellant,  Hoag ;  then  comes  a  mortgage  held  bj-  Fred- 
erick Fisher,  one  of  the  defendants  ;  and  lastly  is  the  judgment  of  the 
defendant  Sayre.  This  first  mortgage  was  not  recorded  in  the  proper 
county,  and  therefore  is  subordinate  to  the  judgment,  but  it  is  para- 
mount to  the  second  mortgage,  which  was  taken  with  knowledge  of 
the  existence  of  this  first  lien.  In  this  state  of  things,  the  decree 
places  the  judgment  and  tlie  first  mortgage,  by  way  of  preference, 
before  the  second  mortgage.  This,  as  it  seems  to  me,  is  unjust  and 
inadmissible. 

Upon  what  possible  principle  is  the  result  in  this  case  to  be  justified  ? 
Fisher,  when  he  took  his  mortgage,  knew  that  there  was  an  ante- 
cedent mortgage  on  the  same  property,  securing  the  sum  of  $2,150, 
with  interest.  He  had  his  own  mortgage  duly  recorded,  so  that  it  be- 
came incontestably  the  second  legal  lien  ;  in  this  position  of  affairs  this 
judgment  is  entered,  and  he  at  once  finds  himself,  without  any  fault  on 
his  part,  degraded  from  the  position  of  a  second  encumbrancer  to  that 
of  a  third  encumbrancer,  and  instead  of  the  mortgaged  property  being 
subject  to  a  claim  prior  to  his  own  of  but  $2,160,  it  is  subject  to  para^ 
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mount  claims  which  amount  to  the  sum  of  $5,150.  If  such  a  principle 
be  correct,  it  does  not  appear  that  any  person,  under  any  circum- 
stances, can  talie  a  second  or  other  subordinate  mortgage  upon  prop- 
erty,.without  putting  his  interests  in  the  utmost  jeopardy.  Under,  the 
prevalence  of  such  a  rule  of  law,  a  subsequent  encumbrancer  would  be 
obliged  to  see  that  the  status  of  the  primary  encumbrance  was,  in  all 
Tespects,  unexceptionable,  under  penalty,  if  a  flaw  should  be  de- 
tected, of  having  his  lien  superseded  by  every  judgment  that  might  be 
entered  at  a  later  date.  Such  a  rule  would  be  as  inexpedient  as  it 
would  be  unjust. 

1  cannot  but  think  that  any  one  who  will  look  carefully  into  the  suT> 
ject  will  perceive  that  no  rule  applicable  to  such  a  juncture  as  this  can 
be  admissible  that  is  not  founded  on  the  theory  of  leaving  the  second 
mortgagee  in  the  position  originally'  acquired  by  him,  without  respect 
to  the  neglects  or  shortcomings  of  the  holder  of  the  previous  mortgage 
or  the  subsequent  judgments  of  creditors.  Viewed  in  this  aspect,  this 
would  be  the  result :  the  judgment  creditor  would,  in  the  marshalling  of 
these  liens,  take  priority'  over  the  first  mortgage ;  as  between  the  judg- 
ment and  that  mortgage,  the  former  must  be  first  paid.  But  with 
respect  to  the  second  mortgage,  the  judgment  creditor,  as  such,  has  no 
claim  to  stand  first,  his  only  claim  in  that  regard  being  his  right  to 
stand  in  the  shoes  of  the  first  mortgagee,  and  assert  all  the  privileges 
incident  to  that  position.  But  he  can  exact  nothing  further  than  such 
privileges  ;  he  can  legallj-  saj-  that  he  has  the  paramount  lien  on  the 
property  to  the  extent  of  the  sum  secured  by  the  first  mortgage ;  but 
he  cannot  legally  say  that,  with  respect  to  the'  second  mortgagee,  he 
has  an3'  paramount  lien  bej'ond  this.  No  additional  burden  can  be 
put  upon  the  land  to  the  detriment  of  the  second  mortgagee.  -If  the 
judgment  be  for  a  sum  greater  than  that  secured  by  the  first  mortgage, 
then,  bj'  right  of  representation,  such  judgment  will  constitute  the  first 
lien  to  the  full  extent,  and  no  further,  of  the  first  mortgage ;  if  it  be 
for  a  less  sum  than  the  first  mortgage,  it  will  take  precedence  and  con- 
sume the  first  mortgage  to  that  extent  onlj'.  It  will  be  observed  that 
by  these  adjustments  the  priority  of  the  first  mortgage,  with  regard  to 
the  second  mortgage,  will  be  exhausted,  either  partially  or  whollj-,  so 
that,  to  the  extent  of  such  exhaustion,  it  will  be  postponed  to  the 
second  mortgage. 

The  doctrine  thus  propounded  is  but  the  development  of  the  principle 
maintained  and  acted  on  in  Clement  v.  Kaighn,  2  McCart.  48.  In 
that  case  there  was  a  judgment  without  an  execution ;  then  a  mortgage, 
and  then  judgments  on  which  executions  had  been  taken  out.  These 
latter  judgments  were  entitled  to  precedence  over  the  first,  but  were 
subordinate  to  the  mortgage.  Chancellor  Green  decided  that  the  first 
judgment  on  the  mortgaged  premises,  by  reason  of  the  failure  to  sue 
out  execution  upon  it,  should  be  postponed  to  the  encumbrance  of  the 
jimior  judgments,  and,  as  an  inevitable  consequence,  that  it  should 
be  postponed  to  the  mortgage  which  was  prior  to  the  junior  judg- 
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ments,  and  whose  priority  was  not  to  be  affected  by  any  laches  of  the 
holder  of  such  prior  judgment. 

In  my  opinion,  the  decree  in  this  case  should  be  modified  so  as  to 
direct  the  payment  of  these  encumbrances  in  this  order,  viz. :  first,  the 
judgment  of  Sayre  to  the  amount  secured  by  the  first  mortgage  ;  second, 
the  payment  of  the  residue  of  such  judgment  and  the  second  mortgage, 
pari  passu,  as  they  were  concurrent  liens,  being  entered  on  the  same 
day  ;  third,  the  payment  of  the  first  mortgage. 

Dixon,  J.,  dissenting, 

I  agree  with  the  conclusions  which  the  Vice-Chancellor  has  reached 
upon  the  facts. 

But  I  dissent  from  the  legal  rule  by  which  he  fixes  the  order  of  pri- 
oritj',  for  I  do  not  think  it  necessary  to  advance  the  complainant  Sayre 
to  the  front  against  everybody,  in  order  to  give  him  the  full  benefit  of 
his  superiority  to  Hoag. 

Nor  do  I  assent  to  the  rule  laid  down  in  the  opinion  just  read,  since 
I  see  no  reason  for  regarding  the  complainant  as  substituted  in  the 
stead  and  rights  of  Hoag  as  against  Fisher,  merelj'  because  Hoag  failed 
to  comply  with  the  registry  laws.  The  eflect  of  non-compliance  with 
those  laws  is  declared  by  themselves  to  be,  not  that  the  rights  of  him 
in  default  shall  be  transferred  to  the  subsequent  encumbrancers,  but 
that  his  claim  shall  be  void  as  to  them. 

Therefore,  if  there  be  three  encumbrancers,  A,  B  and  C,  in  the  order 
of  time,  and  A's  lien  be  prior  to  B's,  and  B's  to  C's,  but,  for  A's  omis- 
sion to  properly'  register  his  lien,  it  is  void  as  to  C's,  then  the  fund 
should  be  disposed  of  as  follows  :  — 

1.  Deduct  from  the  whole  fund  the  amount  of  B's  lien,  and  apply 
the  balance  to  pay  C.  This  gives  C  just  what  he  would  have  if  A  had 
no  existence. 

2.  Deduct  from  the  whole  fund  the  amount  of  A's  lien,  and  apply 
the  balance  to  pay  B.     This  gives  B  what  he  is  entitled  to. 

3.  The  balance  remaining  after  these  payments  are  made  to  B  and  C 
is  to  be  applied  to  A's  lien. 

To  illustrate :  Suppose  the  fund  to  be  $5,000 ;  A's  lien  to  be  $3,000  ; 
B's  lien  to  be  $4,000,  and  C's  lien  to  be  $2,000.  Then,  C  receives 
$5,000,  less  $4,000  =  $1,000;  B  receives  $5,000,  less  $3,000  = 
$2,000;  A  receives  $5,000,  less  ($1,000  +  $2,000),  =  $2,000. 

Or  suppose  the  fund  to  be  $5,000,  and  each  of  these  encumbrances  to 
be  $5,000  ;  then  it  will  appear  that  A,  the  first  in  time,  will  take  it  all ; 
since,  except  for  the  registry  laws,  he  would  clearly  be  entitled  to  it, 
and  the  registry  laws  simply  prevent  his  taking  anything  by  which  C's 
security  may  be  lessened.  But  C's  security  was  nothing  at  tlie  be- 
ginning, for  B's  prior  lien  covered  the  whole  fund ;  and  C,  therefore, 
has  no  right  by  which  A's  claim  can  be  impaired. 

Where  B's  and  C's  claims  are  concurrent  in  time  and  lien,  but  A  is 
prior  to  B,  and  void  as  to  C  (as  in  the  present  case),  the  distribution 
should  be  as  follows :  — 
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1.  Divide  the  whole  fund  in  the  proportion  of  B's  and  C's  claims, 
and  give  to  C  his  proportion.    Thus  A  is  ignored  in  fixing  C's  rights. 

2.  Deduct  from  the  whole  fund  the  amount  of  A's  lien,  and  apply 
the  balance  to  B's  claim. 

3.  The  balance  remaining  after  both  paj-ments  goes  to  A. 

By  applying  these  rules  to  the  case  before  us,  it  will  be  seen  that,  in 
my  judgment,  Fisher  alone  is  injured  bythe  decree  below  ;  but  as  he  is 
not  a  party  to  this  appeal,  the  decree  cannot  be  changed  here  for  his 
sake,  and  therefore,  1  think,  should  be  affirmed. 

For  affirmance  —  Dixon  —  1. 

For  reversal  —  Beasley,  C.  J.,  Depue,  Knapp,  Magie,  Paekek, 
Reed,  Scdddee,  Van  Syckel,  Clement,  Cole,  Dodd,  Gkeen — 12. 


BOOK    XL 

CONVERSION  AND  ELECTION. 


CHAPTER     I. 
CONVERSION. 


KETTLEBY  v.  ATWOOD. 

Chanceet.     1685,  1687. 

[Sepm-ted  1  Veru.  298,  471. J 

By  articles  made  upon  marriage  it  was  agreed,  that  the  wife  having 
£1,500  portion,  the  husband  should  add  £500  more  to  it,  and  that 
the  same  should  be  deposited  in  trustee's  hands,  until  a  convenient 
purchase  could  be  found  out  for  investing  the  same  in  land ;  which 
land,  when  purchased,  was  to  be  settled  to  the  use  of  the  husband  and 
wife  for  their  lives,  remainder  to  the  first  and  other  sons  of  their  two 
bodies  in  tail,  remainder  to  their  daughters  in  tail,  with  a  remainder 
over  to  the  right  heirs  of  the  husband.  And  in  the  articles  there  was 
a  proviso,  that  in  case  the  husband  died  without  issue,  the  wife  might 
make  her  election,  whether  she  would  have  the  land  or  money,  and  had 
six  months  time  to  make  her  election. 

The  husband  died  before  any  purchase  was  made,  leaving  the  wife 
enseint  of  a  daughter,  born  soon  after  his  death,  who  died  at  a  month 
old.  The  wife  was  administratrix  both  to  her  husband  and  child,  and 
made  her  election  within  the  six  months  to  have  the  money,  and  gave 
notice  thereof  to  the  plaintiff,  who  was  her  husband's  brother  and  heir. 

The  bill  was  brought  by  the  plaintiff  to  have  the  £2000  invested  in 
lands  and  settled  according  to  the  articles. 

Lord  Keeper  [Guilford].  Had  a  bill  been  brought  in  the  life- 
time of  the  infant  (it  being  better  and  safer  for  the  infant  to  have  had 
land  than  money),  I  would  have  decreed  the  money  to  be  laid  out  for 
the  benefit  of  the  infant :  but  I  do  not  see,  what  equity  the  heir  has 
against  the  administratrix.     The  bill  was  dismissed,  but  without  costs. 

This  cause  came  on  to  be  re-heard,  and  the  question  now  was  be- 
tween the  wife  and  the  heir  on  the  part  of  the  husband,  who  should 
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have  the  money  after  the  death  of  the  wife ;  the  wife  being  adminis- 
tratrix both  to  her  husband  and  her  child :  and  the  court  decreed  for 
the  heir,  that  the  money  was  bound  by  the  articles,  and  should  be  for 
the  benefit  of  the  heir,  as  the  land  should  have  gone,  in  case  the  money 
had  been  laid  out  according  to  the  articles :  and  the  case  of  W/dttick 
and  Jermin  was  cited,  which  had  been  lately  decreed  by  this  Chan- 
cellor [Jeffreys],  and  was  a  case  in  point ;  and  the  Chancellor  said, 
he  remembered  the  case  of  Lawrence  and  Beverley  upon  a  special 
verdict  before  the  Lord  Ch.  Justice  Hales,  in  which  himself  was  of 
counsel,  and  was  there  ruled,  that  the  money  was  not  assets  to  satisfy 
a  creditor,  but  was  bound  by  the  articles. 

In  the  arguing  of  this  case  it  was  insisted  for  the  defendant,  that  the 
wife  by  the  articles  had  an  election,  in  case  her  husband  died  without 
issue,  whether  she  would  have  the  land  or  the  money,  and  had  six 
months  time  to  make  his  election  after  the  death  of  the  husband  ;  and 
although  the  husband  had  issue  at  his  death,  j-et  that  issue  died  within 
the  six  months,  and  therefore  the  wife  might  elect.  Sed  non  allocatur, 
for  the  husband  having  issue  at  his  death,  he  could  not  be  said  to  die 
without  issue ;  so  no  election  could  arise  to  the  wife.  And  the  case 
of  Goodier  and  Clark  was  cited  in  Siderfin,  part  1,  fo.  102. * 


CHICHESTER  v.  BICKERSTAFF. 
Chancery.     1693. 

[Reported  2  Vern.  295.] 

The  plaintifl'  was  brother  and  heir  to  Sir  John  Chichester  deceased, 
who  married  Sir  Charles  Bickerstaff's  daughter,  and  by  articles  on  the 
marriage,  Sir  Charles  was  to  pay  one  thousand  five  hundred  pounds  in 
■part  of  the  portion,  which  together  with  one  thousand  five  hundred 
pounds  more,  to  be  advanced  hy  Sir  John,  within  three  years  after  the 
marriage,  was  to  be  invested  in  lands,  and  settled  on  Sir  John,  for  life, 
his  intended  wife  for  life,  to  first  and  other  sons  in  tail,  remainder  to 
daughters,  remainder  to  Sir  John's  right  heirs.  Sir  John  and  his  lady 
within  a  j'ear  after  the  marriage,  fall  sick  of  the  small-pox,  the  wife 
dies  first,  and  Sir  John  in  three  days  after,  without  issue ;  Sir  John 
having  made  a  will,  and  the  defendant  Sir  Charles  executor ;  and  de- 
vised the  residue  of  his  personal  estate  after  debts,  &c.  paid,  to  the 
defendant  Frances  Chichester  his  sister. 

The  plaintifl!"s  bill  was  to  compell  the  defendant  Sir  Charles,  to  pay 
him  the  one  thousand  five  hundred  pounds,  insisting  that  by  virtue  of 
the  marriage  articles,  the  money  ought  to  be  looked  on  and  considered 
in  equity  as  land,  and  therefore  belonged  to  him  as  heir  to  his  brother, 
r-  1  See  Walrond  v.  Bosslyn,  11  Ch.  D.  640  (1879). 
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Per  Curiam.  This  monej-,  though  once  bound  by  the  articles,  j'et 
when  the  wife  died  without  issue,  became  free  again,  and  was  under 
the  power  and  dispose  of  Sir  John,  as  the  land  would  likewise  have 
been,  in  case  a  purchase  had  been  made  pursuant  to  the  articles,  and 
therefore  would  have  been  assets  to  a  creditor,  and  must  have  gone  to 
the  executor  or  administrator  of  Sir  John ;  and  this  case  is  much 
stronger  where  there  is  a  residuary  legatee,  and  therefore  dismissed 
the  bill. 

Money  shall  in  many  cases  be  considered  as  land,  when  bound  by 
articles  in  order  to  a  purchase,  but  whilst  it  remains  still  money,  and 
no  purchase  made,  the  same  shall  be  deemed  as  part  of  the  personal 
estate  of  such  person,  who  might  have  aliened  the  land  in  case  a 
purchase  had  been  made.^ 


SWEETAPPLE  v.  BINDON. 
Chancery.     1706. 
[Reported  2  Vern.  536.] 

W.  B.  DEVISED  £300  to  her  daughter  Mary,  to  be  laid  out  by  her 
executrix  in  lands,  and  settled  to  the  onlj'  use  of  her  daughter  Mary 
and  her  children  ;  and  if  she  died  without  issue,  the  lands  to  be  equally 
divided  between  her  brothers  and  sisters  then  living.  The  plaintiff 
married  Mary  the  legatee,  and  had  issue  by  her ;  but  she  and  her  child 
being  both  dead,  and  the  money  not  laid  out  in  land,  the  bill  was,  that 
the  plaintiff  might  either  have  the  money  laid  out  in  lands,  and  settled 
on  him  for  life,  as  being  tenant  by  the  curtesj',  or  in  lieu  of  the  profits 
of  the  lands  might  have  the  interest  of  the  money  during  his  life. 

Per  Curiam.  [Lord  Keeper  Cowper.J  If  it  had  been  an  imme- 
diate devise  of  land  Mary  the  daughter  would  have  been,  by  the  words 
in  the  will,  tenant  in  tail,  and  consequently  the  husband  would  have 
been  tenant  by  the  curtesy ;  and  in  the  case  of  a  voluntary  devise, 
the  court  must  take  it  as  they  found  it,  and  not  lessen  the  estate  or 
benefit  of  the  legatee ;  although  upon  the  like  words  in  marriage-arti- 
cles it  might  be  otherwise,  where  it  appeared  the  estate  was  intended 
to  be  preserved  for  the  benefit  of  the  issue  ;  and  therefore  decreed  the 
money  to  be  considered  as  lands,  and  the  plaintiff  to  the  interest,  or 
proceed  thereof,  for  his  life,  as  tenant  bj'  the  curtesj'. 

1  See  1  W.  &  T.  L.  C.  in  Eij.  (6th  ed.)  979,  980. 
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SEELEY  V.  JAGO. 

Chancery.     1718. 
[Reported  1  P.  Wms.  389.] 

One  devised  that  £1000  should  be  laid  out  in  a  purchase  of  lands  in 
fee,  to  be  settled  upon  A.,  B.  and  C.  and  their  heirs,  equally  to  be 
divided;  A.  dies  leaving  an  infant  heir ;  and  B.  and  C.  together  with 
the  infant  heir,  bring  a  bill  for  this  £1000, 

Lord  Chancellor.  [Lord  Cowper.]  The  money  being  directed 
to  be  laid  out  in  lands  for  A.,  B.  and  C.  equally/  (which  makes  them 
tenants  in  common),  and  B.  and  C.  electing  to  have  their  two  thirds  in 
money,  let  it  be  paid  to  them  ;  for  it  is  in  vain  to  lay  out  this  money 
in  land  for  B.  and  C.  when  the  next  moment  they  may  turn  it  into 
money,  and  equitj',  like  nature,  will  do  nothing  in  vain. 

But  as  to  the  share  of  the  infant,  that  must  be  brought  before  the 
master,  and  put  out  for  the  benefit  of  the  infant,  who,  by  reason  of  his 
infancy,  is  incapalile  of  making  an  election.  Besides  that  such  elec- 
tion might,  were  he  to  die  during  )|is  infancy,  be  prejudicial  to  his 
heir.^ 


SCUDAMORE  V.   SCUDAMORE. 

Chancery.     1720. 

[Reported  Pree.  Ch.  544.] 

The  Lady  Jane  Scudamore,  by  her  will  in  1696,  gave  the  sum  of 
£8000  to  her  daughter  Mrs.  Prince,  to  be  laid  out  by  her  in  a  purchase 
of  lands,  to  be  settled  to  the  use  of  herself  for  life,  with  remainder  to 
John  Scudamore,  and  his  heirs ;  and  in  case  he  died  in  the  lifetime  of 
the  said  Mrs.  Prince,  to  the  Lord  Scudamore,  his  heirs,  executors, 
and  administrators.  John  Scudamore  died  in  the  year  1714,  and  in 
the  lifetime  of  Mrs.  Prince.  The  Lord  Scudamore  hkewise  died  in  the 
lifetime  of  Mrs.  Prince,  in  the  year  1716,  having  about  three  months 
before  his  death  made  his  will,  and  the  plaintiff  his  lady  executrix,  and 
having  given  several  legacies  to  the  other  plaintiffs,  and  leaving  the  de- 
fendant Frances  Scudamore,  his  only  daughter  and  heir  at  law,  an 
infant;  and  in  the  year  1717  Mrs.  Prince  died,  and  the  money  had 
never  been  laid  out :  and  now  this  bill  was  brought  by  the  plaintiff 
against  the  Lady  Frances,  heir  at  law,  and  against  the  executors  of 
Mrs.  Prince,  to  have  the  money  for  the  benefit  of  the  executors  and 
1  See  Ashby  v.  Palmer,  1  Mer.  296  (1816). 
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legatees  of  the  Lord  Scudamore,  and  that  no  purchase  might  be  made 
for  the  benefit  of  the  defendant,  the  heir  at  law  of  Lord  Scudamore. 

Lord  Chancellor  [Lord  Macclesfield]  was  clear  of  opinion,  and 
decreed  accordingly-,  that  the  money  belonged  to  the  defendant  the  heir 
at  law,  as  the  lands  would  have  done  if  a  purchase  had  actually  been 
made,  as  it  ought  to  have  been,  by  Mrs.  Prince  the  trustee ;  and  that 
to  decree  it  otherwise  would  be  to  put  it  into  her  power  and  election 
which  of  the  two  should  have  it ;  for  if  the'  purchase  had  been  made,  it 
must  have  gone  to  the  heir ;  but  if  she,  bj'  delaying  the  purchase,  may 
alter  the  right,  and  give  it  to  the  executors,  this  would  be  to  make  it 
her  will,  and  not  the  will  of  the  first  testator,  which  would  be  very  un- 
reasonable and  inconvenient ;  and  therefore,  though  the  trust  for  laj-- 
ing  out  the  money  was  personally  confined  to  Mrs.  Prince,  without 
nominating  executors,  yet  they  were  implied  and  included  in  it ;  and 
this  case  was  the  stronger,  because  the  heir  at  law  of  Lord  Scudamore 
was  an  infant,  and  as  Mrs.  Prince  survived  mj-  lord  two  years,  the 
infant  heir  might  have  brought  her  bill  against  Mrs.  Prince  herself,  the 
trustee,  to  have  had  the  purchase  made,  and  her  laches  in  not  doing  it 
is  not  to  turn  to  her  prejudice,  being  an  infant.  The  cases  cited  were 
Linguen  and  Souray,  Prec.  Ch.  400,  in  Lord  Harcourt's  time,  and  a 
case  lately  decreed  of  Jones  cont'  Poioell. 

Note.  — In  this  case  it  was  agreed  by  my  Lord  Chancellor  to  be  a 
declared  rule  in  this  court,  that  if  money.be  devised  to  be  laid  out  in 
the  purchase  of  lands,  to  be  settled  on  one  and  his  heirs,  that  the  per- 
son himself,  for  whose  benefit  the  purchase  was  to  be  made,  may  come 
into  this  court,  and  pray  to  have  tlie  money  itself,  and  that  no  purchase 
may  be  made,  because  none  have  an  interest  in  it  but  himself ;  but  if 
he  dies  before  the  purchase  made,  or  paj'ment  of  the  money,  so  that 
the  question  comes  between  his  heirs  and  executors,  which  of  them 
shall  have  the  money,  the  heir  shall  be  preferred,  and  it  shall  for  his 
benefit  be  considered  in  a  court  of  equity,  as  if  the  purchase  had  been 
actually  made  in  the  life  of  his  ancestor,  for  two  reasons  :  1st,  Because 
the  heir  is  to  be  favored  in  all  cases,  rather  than  the  executors,  who  by 
the  old  law  were  to  have  nothing  to  their  own  use.  2d,  If  the  executor 
should  have  it,  it  would  be  against  the  words  of  the  will,  which  gave  it 
to  the  heirs.' 

I  See  Craig  v.  Leslie,  3  "Wheat.  563  (1818). 
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CURLING  V.  MAY. 

Chancery.     1734. 

[Mepffrted  3  Atk.  255.1] 

A.  GIVES  five  hundred  pounds  to  B.  in  trust  that  B.  should  lay  out  the 
same  upon  a  purchase  of  lands,  or  put  the  same  out  on  good  securities 
for  the  separate  use  of  his  daughter  H.  (the  plaintiff's  then  wife),  her 
heirs,  executors  and  administrators,  and  died  in  1729.  In  1731,  H. 
the  daughter  died  without  issue  before  the  money  was  vested  in  a  pur- 
chase ;  the  husband  as  administrator  brought  a  bill  for  the  raone}-  against 
the  heir  of  H.,  and  the  money  was  decreed  to  the  administrator,  for  the 
wife  not  having  signified  any  intention  of  a  preference,  the  court  would 
take  it  as  it  is  found  ;  if  the  wife  had  signified  any  intention,  it  should 
have  been  observed,  but  it  is  not  reasonable  now  to  give  either  her 
heir  or  administrator,  or  the  trustee,  liberty  to  elect ;  for  Lojiu  Talbot 
[C]  said,  it  was  originally  personal  estate,  and  yet  remained  so,  and 
nothing  could  be  collected  from  the  will,  as  to  what  was  the  testator's 
principal  intention.^ 


FLETCHER  v.   ASHBURNER. 

Chancery.     1779. 
[Beported  1  Bro.  C.  C.  497.] 

John  Fletchee,  by  his  will,  devised  his  burgage  houses  and  free 
rents,  in  Kendall,  and  all  his  personal  estate  to  trustees  and  the  sur- 
vivor, and  the  heirs,  executors,  and  administrators  of  such  survivor, 
in  trust  to  sell  so  much  as  should  be  sufficient  to  paj'  his  debts,  and 
then  to  permit  his  wife  Agnes  to  enjoj-  the  residue  during  her  life,  if 
she  so  long  continued  his  chaste  widow ;  and  after  her  decease,  to  sell 
and  dispose  thereof,  and  the  monej'  arising  thereby,  after  deducting 
charges,  and  half  a  guinea  each  to  the  trustees  for  their  trouble,  to  paj' 
to,  and  between  his  son  William  and  daughter  Maiy,  share  and  share 
alike,  provided  that  if  his  wife  should  happen  to  marrj-  again,  the  trus- 
tees should,  immediately  after  the  marriage,  sell  all  the  estate  and 
effects  given  to  her  for  her  life,  and,  after  such  deductions  as  aforesaid, 
should  pay  the  remainder  of  the  money  to  and  amongst  his  wife,  his 

1  This  case  is  stated  iu  the  argument  for  the  plaintiff  in  the  case  of  Guidot  v.  Guidot, 
3  Atk.  254  (1745). 

2  Cf.  Ecurlom  v.  Saunders,  Amhl.  241  (1754) ;  Polley  v.  Seymom,  2  Y.  &  C.  Ex.  708 
(1837). 


CHAP.  I.]  FLETOHEK  V.   ASHBUENEE.  513 

son  "William,  and  daughter  Mary,  share  and  share  alike,  equally ;  and 
in  case  either  his  son  William,  or  his  daughter  Mary  should  die  before 
his  or  their  I'egac}'  should  become  due,  that  the  share  or  legacy  of  him  or 
her  so  dying  should  go  to  the  survivor  of  them  :  The  testator  died  leav- 
ing Agnes  his  widow,  William  his  only  son  and  heir  at  law,  and  Mary 
his  daughter;  Agnes,  by  the  custom  of  burgage  tenure,  was  entitled  to 
hold  the  burgage  houses  in  Kendall  during  her  chaste  viduity,  against 
the  disposition  of  her  husband  by  will;  Mary  attained  twenty-one,  but 
died  unmarried  in  the  life  of  her  mother  and  brother.  William  was 
twenty-one  at  the  death  of  the  testator,  and  died  without  issue  in  the 
life  of  his  mother ;  the  mother  died  the  widow  of  the  testator :  upon 
her  death  a  bill  was  filed  by  the  heir  at  law  of  William  and  John  the 
testator,  against  the  trustees  and  the  personal  representatives  of  the 
testator  and  of  the  widow,  to  have  a  conveyance  of  the  real  estates 
devised  by  the  will,  to  the  plaintiff,  the  heir  at  law.  The  representa- 
tive of  the  widow,  who  was  the  sole  next  of  kin  of  William  the  son,  by 
answer,  claimed  the  property  as  personal ;  alleging  that  by  the  direc- 
tion to  the  trustees  to  sell  the  real  estates,  they  become  as  personal 
property,  and  as  such,  were  to  go  to  the  personal  representative  of 
William  the  son,  who  survived  his  sister. 

The  cause  was  heard  the  11th  December,  1778,  where  the  first  objec- 
tion taken  was  that  the  personal  representative  of  William  was  not 
before  the  court. 

But  the  Master  op  the  Rolls  was  of  opinion  there  were  snflScient 
parties  to  sustain  the  question  ;  that  the  personal  representative  was  a 
mere  formal  party,  and  that,  if  he  thought  proper  to  make  a  decree,  a 
personal  representative  might  be  brought  before  the  master. 

Mr.  Madocks  and  Mr.  Wilson,  for  the  plaintiff. 

Mr.  Kenyan  and  Mr.  Chambre,  on  behalf  of  the  defendants,  the 
executors  of  the  widow. 

In  June,  his  Honor  [Sie  Thomas  SewellJ  gave  his  opinion ;  he 
observed  that  nothing  was  better  established  than  this  principle,  that 
mone}-  directed  to  be  employed  in  the  purchase  of  land,  and  land 
directed  to  be  sold  and  turned  into  money,  are  to  be  considered  as  that 
species  of  property  into  which  they  are  directed  to  be  converted ;  and 
this  in  whatever  manner  the  direction  is  given :  whether  by  will,  b}' 
way  of  contract,  marriage  articles,  settlement,  or  otherwise,  and 
whether  the  monej'  is  actually  deposited  or  only  covenanted  to  be  paid, 
whether  the  land  is  actually  conveyed  or  only  agreed  to  be  conveyed. 
The  owner  of  the  fund  or  the  contracting  parties  may  make  land 
money,  or  money  land.  The  cases  established  this  rule  universally. 
If  any  difficulty  has  arisen,  it  has  arisen  from  special  circumstances. 
In  the  case  of  Sweetapple  v.  Bindon,  2  Vern.  536,  it  was  determined 
that  a  husband  was  entitled  to  money  to  be  laid  out  in  land  as  tenant 
by  the  curtesy,  and  although  it  is  held  that  a  wife  is  not  entitled  to 
dower  in  a  similar  case,  yet  it  is  allowed  that  it  is  so  held  because  cases 
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have  been  determined,  and  not  from  anj-  principle.  The  cases  of  land 
to  be  turned  into  money  are  fewer  than  those  of  money  to  be  employed 
in  the  purchase  of  land.  The  principal  cases  have  been  where  real 
estates  have  been  directed  to  be  sold,  and  some  part  of  the  disposition 
has  failed,  so  that  something  has  resulted  to  the  heir  at  law,  as  in  case 
of  Emblyn  v.  Freeman,  Tre.  in  Cha.  641  ;  and  Cruse  v.  Barley  and 
Banson,  3  P.  Wms.  20.  These  are  all  cases  where  a  devise  has  failed, 
and  the  thing  devised  has  not  accrued  to  the  representative  or  devisee, 
but  to  the  heir  at  law  of  the  testator.  The  case  of  Buroury.  Motteux, 
1  Ves.  320,  is  a  strong  case  to  the  point  now  before  the  court ;  and  if 
anything  could  strengthen  the  general  rule,  the  circumstances  of  the 
present  case  would  do  so.  The  testator  has  blended  the  r§al  and  per- 
sonal estate  together,  and  disposed  of  them,  without  distinction,  for  the 
benefit  of  his  wife  and  children.  Both  real  and  personal  estate  are 
made  one  fund.  In  the  case  of  Durour  v.  Motteux,  Lord  Hardwicke 
made  this  a  principal  ground  for  considering  the  whole  fund  as  per- 
sonal estate.  In  the  present  case,  it  might  be  uncertain,  till  the  death 
of  the  widow,  whether  the  estates  must  not  be  absolutel}'  sold :  both 
the  children,  indeed,  died  before  her ;  but  she  might  have  married  be- 
fore the  death  of  one  or  both.  The  interests  of  both  the  children  were 
vested,  subject,  as  to  one  of  them,  to  be  defeated  in  case  either  of  them 
died  before  the  mother.  There  could  be  no  election  to  take  the  fund 
as  land  or  money  ;  for  where  an  estate  is  directed  to  be  sold,  and  the 
monej'  divided  among  several  persons,  none  has  a  right  to  saj-  that  any 
part  shall  not  be  sold  ;  the  question  therefore  is  merelj-  between  the 
real  and  personal  representatives  of  the  son,  whether  the  personal  rep- 
resentative shall  take  the  fund  as  personal  propert}',  according  to  the 
will,  or  the  heir  at  law  shall  take  it,  as  if  no  will  had  been  made.  The 
case  of  Flanagan  v.  Flanagan  is  a  strong  authorit_y  that  it  shall  be 
taken  as  personal  estate,  according  to  the  will.  In  that  case  the  testa- 
trix, Sarah  Wooley,  by  will,  dated  28th  March,  1749,  gave  and  devised 
all  her  real  and  personal  estates  to  Francis  Plumtree,  in  trust,  in  the 
first  place,  out  of  her  personal  estate,  as  far  as  it  would  extend,  and,  in 
the  next  place,  by  sale  of  her  real  estate,  or  a  sufBcient  part  thereof,  to 
raise  so  much  money  as  should  be  sufficient  to  pay  her  debts  and  lega- 
cies ;  and  after  payment  thereof,  in  trust  to  conve3-  the  residue  of  the 
real  estate,  which  should  remain  unsold,  and  pay  the  produce  of  such 
part  as  should  be  sold,  and  all  other  the  residue  of  her  real  estates, 
between  her  father  James  Flanagan,  and  her  brother  James  Flanagan, 
their  heirs,  executors,  and  administrators,  equally.  A  bill  was  brought, 
by  the  creditors,  for  sale  of  the  real  estate,  to  supplj'  the  deficiency  of 
the  personal  estate  for  paj-ment  of  debts  ;  and  a  decree  was  made  for  a 
sale  ;  and  if  any  of  the  monej-  to  arise  by  the  sale  should  remain  after 
payment  of  the  debts  and  legacies,  it  was  directed  to  be  paid  to  James 
Flanagan  the  father,  and  James  Flanagan  the  son, 'equally  ;  and  if  any 
estate  should  remain  unsold,  the  trustees  were  directed  to  convey  it  to 
them  and  their  heirs  equally' :  after  the  decree,  James  Flanagan  the  son 
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died,  leaving  a  daughter,  and  a  son  born  after  his  death ;  part  of  the 
estate  was  sold,  and  afterwards  James  Flanagan  the  grandfather  died, 
leaving  his  grandson  his  heir,  and  his  grandson  and  granddaugliter  his 
sole  next  of  kin  :  after  the  death  of  tlie  grandfather,  a  further  part  of 
the  estate  was  sold,  under  an  apprehension  that  the  produce  of  the  first 
sale  was  insufficient  to  paj-  the  debts  and  legacies  :  it  appeared,  how- 
ever, that  the  produce  of  the  first  sale  was  sutBcient.    A  bill  was,  after- 
wards, brought  by  the   son  of  James  Flanagan  the  son,  claiming  a 
moiet}-  of  the  surplus,  as  the  real  estate  of  James  Planagan  his  grand- 
father, to  whom  he  was  become  heir  against  the  personal  representa- 
tive of  his  grandfather,  and  against  the  daughter  of  James  Flanagan 
the  son,  who  claimed  a  moietj'  as  one  of  the  next  of  kin  of  her  grand- 
father.    It  was  objected,  that  the  second  sale,  after  the  death  of  the 
grandfather,  was  improper.     The  court  determined,  that  the  second 
sale,  actually  made  under  the  decree  of  the  court,  before  the  master, 
could  not  be  considered  as  improperly  made  :  that  there  was  no  fraud, 
no  practice,  and  that  the  money  ought  to  go  to  the  personal  represent- 
ative of  the  grandfather.     The  case  of  Digby  v.   Legard,  3  Cox,  P. 
W.   22,  note,  is   a  different  question.     There  the  testatrix  (Elizabeth 
Byerle}')  directed  her  real  estates  to  be  sold  to  pay  debts  and  legacies, 
and  gave  the  residue  to  five  persons,  to  be  equalU*  divided  between 
them,  one  of  whom  (Lady  Cayley)  died  in  her  lifetime.     It  was  resolved 
tiiat  the  devise,  so  far,  failed  totallj',  and  should  accrue  to  the  heir  at 
law.    The  language  of  the  decree  is  such,  that  the  benefit  of  the  devise 
to  Lad}'  Cayle}'  should  accrue  to  the  testatrix's  heir  at  law,  Mr.  Jer- 
voice,  who  was  a  lunatic,  and  should  be  paid  to  his  committee,  as  real 
estate  descended  to  him.     The  case  of  Scudamore  v.  Scudamore,  Pre. 
in  Clia.  543,  shows  that,  in  all  cases  where  the  dispute  is  between  rep- 
resentatives, tlie  heir,  or  executor,  shall  have  the  fund  according  to  the 
will  or  contract  of  the  persons  who  gave  or  created  it.     There  was  a 
case  of   Ogle  v.  Cook,  heard   19th  February',  1748,  which  was  this: 
Mr.  Ogle  made  his  will  in  1744,  and  gave  his  real  estate  to  trustees  to 
sell,  and  to  vest  the  monej-  in  stock,  and  paj'  the  interest  to  his  wife 
during  her  widowhood,  and  after  her  death,  or  marriage,  to  his  two 
daughters  equally,   except  that  the  eldest  was  to   have  £1000  more 
than  the  other :  he  gave  the  residue  of  his  personal  estate  in  the  same 
way  :    he  afterwards  conveyed  the  real  estate  to  one  of  the  trustees 
named  in  his  will,  to  whom  he  was  considerably  indebted,  in  trust  to 
sell  so  much  as  should  be  necessarj-  to  pay  the  debt,  and  as  to  the  resi- 
due in  trust  for  Mrs.  Ogle  :  part  of  the  estate  was  sold,  and  then  Mr. 
Ogle  died.     His  youngest  daughter  died  in  his  lifetime.     The  bill  was 
brought  by  the  widow  and  the  eldest  daugliter,  against  the  son,  who 
was  the  heir,  and  the  trustees,  to  have  tlie  residue  of  the  estate  sold, 
and  claiming  the  share  of  the  youngest  daughter,  as  personal  estate  of 
Mr.  Ogle,  to  be  divided  between  them  and  the  son,  as  his  next  of  kin. 
Tlie  son  insisted  the  convejance  to  the  trustee  was  a  revocation  of  the 
will ;  and,  if  not,  that  the  share  of  the  dead  daughter  was  to  be  con- 


516  ACKROYD   V.    SMITHSON.  [CHAP.  I. 

sidered  as  real  estate  of  Mr.  Ogle,  and  descended  to  him  as  heir.  It 
was  determined  that  the  conve3ance  was  a  revocation  onl^-  pro  tanto, 
to  let  in  the  debt ;  and  that  so  much  of  the  estate  as  remained  unsold 
should  be  sold,  and  that  the  money  raised,  or  to  be  raised  b^y  sale 
of  the  estate,  made  part  of  the  personal  estate  of  Mr.  Ogle.  There 
was  another  case  about  the  same  time,  which  is  in  1  Ves.  174,  Cun- 
ningham V.  Moody,  where,  by  marriage  articles,  £500  was  agreed  to 
he  laid  out  in  purchase  of  lands,  to  be  settled  to  the  use  of  the  husband 
lor  life,  with  remainder  to  trustees  to  preserve  contingent  remainders, 
with  remainder  to  the  wife  for  life,  with  remainder  to  the  children  of 
the  marriage,  as  the  husband  and  wife  should  appoint ;  and  in  default 
of  a  joint  appointment,  as  the  survivor  should  "appoint ;  and  in  default 
of  any  appointment  to  the  children,  to  be  equally  divided  among  them, 
if  more  than  one,  as  tenants  in  common,  in  tail  general,  with  cross  re- 
mainders ;  and  if  but  one,  to  that  child  in  tail  general,  and  no  appoint- 
ment was  made.  The  father  and  mother  being  dead,  and  the  daughter 
being  married,  the  trustees  paid  the  £500  to  her  and  her  husband,  and 
they  received  it  as  money,  and  executed  a  release.  The  daughter  had 
a  child,  which  died,  and  she  afterwards  died  without  issue.  A  daugh- 
ter of  the  settlor  bj-  a  second  marriage  iiled  a  bill  against  the  husband, 
representative  of  his  wife,  the  daughter  by  the  first  marriage,  for  the 
£500,  considering  it  as  land ;  and  it  was  observed  that  she  was  en- 
titled to  the  money,  but  that  the  husband  of  her  deceased  sister  was 
entitled  to  the  interest,  during  his  life,  as  tenant  bj-  the  curtesj*.  In 
the  present  case,  William  Fletcher,  the  son,  had  the  whole  beneficial 
title  vested  in  him  as  monej-,  subject  to  his  mother's  interest  for  life  or 
widowhood.  She  was  his  sole  next  of  kin,  and  her  personal  represent- 
atives are  now  entitled  to  the  estate  as  money  ;  the  bill  must  therefore 
be  dismissed,  without  costs. 


ACKEOYD  V.   SMITHSON. 

Chancery.     1780. 

[Reported  1  Bro.  C.  0.  503.] 

Cheistopher  Holdsworth,  by  his  will,  gave  (int.  al.)  to  the  de- 
fendants, Smithson  and  Ibetson,  their  executors  and  administrators, 
£200  in  trust  to  put  the  same  out  at  interest,  and  to  apply  the  interest 
in  bringing  up  the  defendant,  Marj'  Bracklebank,  then  an  infant,  till 
21,  the  principal  to  be  paid  to  her  at  21,  and  if  she  died  before  21, 
then  to  be  paid  to  her  representative  ;  and  bequeathed  to  the  Rev. 
Thomas  Whitaker  £100,  to  James  Roberts  and  William  Roberts  £100 
each,  to  Grace  Ogle  £200,  to  George,  Ann,  and  Phoebe  Ogle,  her  chil- 
dren, £100  each,  to  Joseph  Scurr  £200,  to  Benjamin  Wright  £200,  to 
Mrs.  Molyneaux  £400,  to  Hannah  Close  £150,  to  William  Hawkeswell 
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£100,  to  Maiy  Ross  £200,  to  Joseph  Marshall  £200,  all  which  legacies, 
together  with  other  legacies  given  by  his  will,  he  directed  to  be  paid  at 
the  end  of  six  months  after  his  decease  ;  and  the  said  testator,  thereby, 
gave  all  his  messuages,  cottages,  lands,  tenements  and  hereditaments, 
situate  at  the  Bank,  in  the  township  of  Leeds,  with  their  appurte- 
nances, and  all  his  real  estate,  not  thereinbefore  devised,  and  all  his 
household  goods  and  furniture,  plate,  linen,  stock  in  trade,  and  all  his 
personal  estate  whatsoever,  unto  the  defendants  Smithson  and  Ibetsou, 
their  heirs,  executors,  administrators,  and  assigns,  to  hold  the  same  to 
them,  their  heirs,  executors,  administrators  and  assigns  forever,  in  trust 
that  they  should,  as  soon  as  convenient  after  his  decease,  sell  all  his  said 
messuages,  &c.  for  such  price  or  prices  as  could  be  got  for  the  same, 
and  thereby  to  convert  such  real  and  personal  estate,  so  to  them  de- 
vised, and  every  part  thereof,  into  ready  money,  and  by  and  out  of 
the  money  arising  by  such  sale  to  paj-  all  his  debts,  legacies,  and  fu- 
neral expenses,  and  charges  of  proving  his  will ;  and  after  payment 
thereof,  and  retaining  to  themselves  £50  each,  which  he  thereby  gave 
them  for  their  trouble,  in  trust  out  of  such  money's  to  arise  as  aforesaid, 
to  pay  all  legacies  and  annuities  therebj'  bequeathed,  at  the  time  and 
in  the  manner  thereby  directed  ;  and  if,  after  all  such  payments  made, 
and  putting  out  of  the  funds  as  thereby  directed,  for  raising  the  annu- 
ities thereby  given,  and  indemnifying  his  trustees  from  all  charges, 
expenses,  and  loss  which  might  attend  the  carrying  the  trusts  of  his 
will  into  execution,  there  should  remain  an  overplus  in  the  hands  of 
the  trustees,  which  he  apprehended  there  would  be  to  a  considerable 
amount,  he  directed  that  the3-,  and  the  survivors  of  them,  should,  within 
six  months  after  the  same  should  be  ascertained,  pa}'  the  same  unto 
his  said  legatees,  Thomas  Whitaker,  James  Roberts,  William  Roberts, 
Grace  Ogle,  George  Ogle,  Ann  and  Phoebe  Ogle,  Joseph  Scurr,  Ben- 
jamin Wright§Mrs.  Molyneaux,  H.  Close,  William  Hawkeswell,  Mary 
Braeklebank,  Mar}'  Ross,  and  Joseph  Marshall,  in  proportion  to  their 
several  and  respective  legacies  therein  to  them  bequeathed ;  and  the 
testator  thereby  willed  and  devised  that  two  several  sums  of  £250 
each,  which  he  had  therein  directed  to  be  put  out  on  securities  in  the 
names  of  his  trustees,  and  tlie  interest  arising  therefrom  to  be  respect- 
ively paid  to  M.  Thackeray  and  R.  Grant  during  their  respective 
lives,  should  upon  the  several  deaths  of  them  the  said  M.  Thackeray 
and  R.  Grant,  be  paid  in  the  like  proportions  unto  them  his  said  sev- 
eral and  respective  legatees. 

Benjamin  Wright  and  Mrs.  Molyneaux  died  in  the  lifetime  of  the 
testator. 

The  bill  was  filed  by  the  next  of  kin  of  the  testator,  against  the 
surviving  legatees,  and  the  heir-at-law ;  claiming  the  legacies  given  to 
the  deceased  legatees,  their  shares  in  the  overplus,  and  in  the  two 
sums  of  £250  as  lapsed,  and  become  part  of  the  personal  estate  of  the 
testator. 

The  cause  came  on  at  the  Rolls,  10th  July,  1778,  when,  his  Honor 
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{Sir  Thomas  Sewell)  being  of  opinion  that  the  surviving  legatees  took 
the  whole  residue,  in  proportion  to  their  several  legacies,  dismissed 
the  bill  without  costs. 

From  this  decree,  the  plaintiffs  appealed  to  Lord  Chancellor  [Thuk- 
Low]  ;  and  the  cause  coining  on  to  be  heard  before  his  Lordship,  — 

Mr.  Kenyan  attempted  to  support  the  decree  — 

But  Lord  Chancellor,  being  clear  (without  hearing  much  argu- 
ment) that  this  was  a  tenancy  in  common  in  the  residue,  and  that 
therefore  the  shares  of  the  legatees  who  died  in  the  testator's  lifetime 
were  undisposed  of,  said  the  only  question  was  whether  such  shares 
belonged  wholly  to  the  next  of  kin,  or  to  the  heir-at-law. 

The  Attorney- General,  Mr.  Madocks,  and  Mr.  Selwyn  (for  the 
plaintiffs,  the  next  of  kin),  contended  —  that  the  testator  had  con- 
verted his  real  estate  into  monej-,  out  and  out,  that  he  had  mixed  two 
funds,  and  made  all  personal  estate ;  that  the  cases  therefore  of  Mal- 
labar  v.  Mallabar,  For.  79,  and  Durour  v.  MoUevx,  1  Ves.  320,  must 
govern  the  decision  here,  and  that  the  blending  the  funds  distinguished 
this  case  from  that  of  I>igby  v.  Legard,  3  Cox  P.  W.  22,  note.  Mr.  Sel- 
wyn mentioned  the  cases  of  Flanagan  v.  Flanagan,  cited  1  Bro.  C.  C. 
500,  Fletcher  v.  Ashburner,  1  Bro.  C.  C.  497,  and  Ogle  v.  Cooh. 

Lord  .Chancellor  thought  the  two  former  cases  did  not  apply ;  but 
being,  in  general,  of  opinion  with  the  counsel  for  the  next  of  kin,  asked 
the  counsel  for  the  heir-at-law,  upon  what  grounds  thej-  could  support 
his  claim. 

Mr.  Scott,  for  the  heir-at-law,  said  thej'  claimed  on  his  behalf 
such  interest  in  the  monej's  produced  b^-  the  sale  of  the  testator's  real 
estates,  as  the  deceased  residuarj-  legatees  would  have  been  entitled 
to,  if  thej-  had  survived  the  testator;  or  so  much  of  their  shares  of 
the  overplus,  now  in  the  events  which  have  happened,  undisposed  of,  as 
is  constituted  bj-  the  produce  of  the  testator's  real  estate.  That  the 
heir-at-law  is  entitled  to  everj'  interest  in  land,  not' disposed  of  by  his 
ancestor,  is  so  much  of  a  truism  that  it  calls  for  no  reasoning  to  sup- 
port it.  It  is  not  necessarj-  for  the  heir-at-law  to  deny  that  the  in- 
tention of  the  testator  has  designed  him  nothing ;  his  intention  has 
certainlj'  been  equally  unpropitious  to  his  next  of  kin ;  but  it  is  not 
enough  that  the  testator  did  not  intend  that  his  heir  sliould  take,  he 
must  make  a  disposition  in  favor  of  another;  if  he  has  not  actuallj' 
disposed  of  all  his  real  estate,  if  he  has  not  made  an  universal  heir, 
the  law  will  give  such  part  of  his  real  estate  as  he  has  not  actually'  and 
eventually'  disposed  of,  even  against  his  intention,  and  a  fortiori  in  a 
case  where  he  has  expressed  no  intention,  to  the  hoeres  natus.  If  the 
interest  of  tiie  deceased  legatees  had  been  an  interest  in  the  produce 
of  mere  real  estate,  not  blended  with  the  produce  of  personal  estate,' 
it  has  been  admitted,  upon  both  hearings,  that  the  benefit  of  the  lapsed 
devises  would,  according  to  the  case  of  Digby  and  Legard,  and  the 
principle  of  the  case  of  Emblyn  and  Freeman,  Pre.  Chan.  541,  and 
of  many  others,  have  accrued  to  the  heir-at-law.     It  is  admitted,  and 
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cannot  be  denied,  that  where  a  testator  directs  real  estate  to  be  sold 
for  special  purposes,  if  anj-  of  those  purposes  become  incapable  of 
taking  effect,  the  heir-at-law  shall  take ;  because  there  is  an  end  of 
the  disposition  when  there  is  an  end  of  the  purposes  for  which  it  was 
made  :  but  it  is  contended  here  that  the  testator  had  not  a  special  in- 
tention, but  that  he  meant  the  produce  of  his  rgal  estate  should  be  con- 
sidered as  personal  estate,  that  he  intended  to  convert  it  out  and  out, 
that  he  has  not  kept  the  funds  distinct,  but  that  he  has  blended  them 
so  as  to  be  incapable  of  being  distinguished,  and  that  the  cases  there- 
fore of  Durour  v.  Motteux,  and  Mallahar  v.  Mallabar,  are  authorities 
in  point,  that  the  whole  fund  is  personal.  We  admit  that  a  person 
may  decide  what  shall  be  the  nature  of  his  property  after  his  deati),  so 
as  to  preclude  all  question  between  real  and  personal  representatives. 
But  we  insist  that  if  he  has  not  actually  and  eventualh'  so  decided, 
the}-  upon  whom  the  law  casts  the  title  to  personal  estate  can  no  more 
claim  in  a  court  of  equit}',  money  arising  from  the  sale  of  land,  than 
the  heir  can  claim  property  admitted  to  be  of  a  personal  nature.  As 
to  the  question  of  fact,  whether  he  meant  that  in  some  event  onh',  or 
that  in  all  events  the  produce  of  his  real  estates  should  be  considered 
as  personalt}',  we  admit  that  in  favor  of  his  residuar}'  legatees,  he 
meant  to  convert  the  whole  into  personaltj'  in  case  all  his  residuary 
legatees  should  eventually  talte  the  whole  ;  but  we  contend  that  he  has 
intimated  no  intention  as  to  that  part  of  the  produce,  as  to  which  his 
disposition,- in  the  event  which  has  happened,  has  failed  of  effect.  He 
converts  it  out  and  out,  indeed,  if  you  speak  of  his  intention  as  to  the 
qualities  of  tlie  property  which  his  legatees  were  to  take ;  but  as  to 
such  part  of  the  property  as,  in  the  event,  they  have  not  taken,  he  has 
not  determined  upon  its  nature  ;  he  never  meant  to  determine  upon  its 
nature,  as  between  his  heir-at-law  and  his  personal  representative  or 
next  of  kin,  because  he  appears  not  to  have  adverted  to  the  possibility 
of  an}'  events  taking  place  which  would  give  the  one  or  the  other  an 
interest  in  his  property,  and  lie  designed  no  part  of  his  property  for 
either.  In  the  event,  the  one  or  other  must  take  some  part  of  it ;  but 
to  say  he  has  made  it  all  personal  propertj',  and  that  therefore  the  law 
must  give  it  to  the  next  of  kin,  is  to  apply  an  argument  deduced  from 
what  was  the  testator's  intention  in  case  events  had  taken  place  which 
have  not  occurred,  for  the  sake  of  proving  a  similar  intention,  if  cir- 
cumstances happened  directly  contrarj-  to  those  with  relation  to  which 
only  the  testator  framed  his  intention.  To  argue  from  what  the  tes- 
tator intended  with  respect  to  residuary  legatees,  by  way  of  proving 
that  he  intended  the  same  in  favor  of  his  next  of  kin,  is  to  reason 
from  a  case  in  which  intention  is  expressed,  to  prove  a  like  intention 
in  a  case  which  supposes  the  absence  of  intention  :  though  the  testator 
therefore  intended,  that  his  legatees,  if  they  had  lived,  should  take 
their  respective  shares  of  such  part  of  the  general  surplus  as  was  pro- 
duced by  the  sale  of  the  real  estates  as  money,  he  has  not  declared 
any  intention  relative  to  its  nature  in  case  that  particular  event  of  his 
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should  be  disappointed.  In  the  event,  therefore,  which  has  happened, 
it  is  so  much  undisposed  of,  arising  from  the  sale  of  lands.  Such 
monej'  in  this  court  is  land  ;  and,  as  such,  the  heir  claims  it.  Suppose 
all  the  fifteen  legatees  had  died  in  the  lifetime  of  the  testator,  would 
it  not  have  been  competent  to  the  heir-at-law  to  have  insisted,  in 
equitj',  that  no  sale  should  be  made  of  the  real  estate?  Would  it 
have  been  possible  to  contend  that,  because  the  testator  had  blended 
the  funds,  in  order  to  make  a  disposition  wliich  never  took  effect,  and 
n  ithout  a  view  to  anj'  other  given  circumstances,  that  he  had  tlierefore 
blended  them,  if,  in  the  event,  he  had  made  no  disposition ;  that  be- 
cause he  had  made  the  real  estate  personal  to  give  it  to  his  residuary 
legatees,  and  to  disappoint  his  heir,  he  meant  also  to  disappoint  his 
heir,  whether  his  residuary  legatees  did  or  did  not,  in  the  event, 
take  the  benefit  of  that  disposition  ?  The  fact  of  his  having  blended 
the  funds  proves  not  a  mere  inattention,  not  mere  indifference  to 
the  interests  both  of  his  next  of  kin  and  his  heir-at-law,  but  it 
proves  a  purpose  hostile  to  both :  can  that  fact  then  be  a  ground, 
from  whence  to  infer  that,  in  a  change  of  circumstances,  lie  had  a 
purpose  of  kindness  and  bounty  to  the  next  of  kin,  and  adverse  to 
the  interest  of  the  heir  only?  The  reason  of  the  intention  ceasing, 
the  intention  should  be  taken  to  have  ceased.  The  testator  meant 
to  change  the  legal  qualities  of  his  property-,  when  he  meant  to  alter 
the  disposition  which  the  law  would  make  of  his  property :  but  if, 
in  the  event,  the  law  was  to  make  the  disposition  of  anj'  part  of  the 
property,  —  he  meant,  for  aught  that  appears  to  the  contrarj-  (and 
something  must  appear  to  the  contrary  to  defeat  the  claim  of  the  heir), 
that  the  law  which  made  the  disposition,  should  decide  on  the  qualities 
of  the  propertj-  of  which  it  was  to  dispose.  If  then,  in  case  all  the 
residuary  legatees  had  died,  the  heir  could  have  prevented  a  sale,  — 
is  it  to  be  said,  that  because  a  sale  must  be  made,  he  shall  not  have 
that  part  of  its  produce  which  the  objects  of  the  testator'^  bounty  can- 
not take?  It  is  not  true,  that  where  it  is  necessary  that  a  sale  should 
be  made  to  effectuate  the  testator's  purposes,  which  are  capable  of 
taking  eflfect,  that  such  sale  will  convert  the  nature  of  that  part  of  its 
produce  which  cannot  be  applied  according  to  the  testator's  intention. 
In  the  case  of  Erahlyn  and  Freeman,  Pre.  Chan.  541,  the  heir  was 
held  entitled  to  £200  arising  from  the  sale  of  real  estate,  which  the 
testator  had  made  liable  _to  an  appointment  bj-  note,  concerning  which 
he  had  made  no  appointment ;  and  there  a  sale  was  necessary.  In  the 
case  of  Bigby  v.  Legard,  3  P.  W.  22,  note,  where  the  heir  was  held 
entitled  to  the  benefit  of  the  devise  lapsed  by  the  death  of  one  of  five 
tenants  in  common  of  money,  to  be  raised  bj-  sale  of  real  estates  in 
the  lifetime  of  the  testator,  the  heir  could  not  possibly  prevent  a  sale. 
As  to  the  cases  of  Mallahar  and  Mallahar,  and  Durour  v.  Motteaux, 
they  can  be  considered  as  authorities  onlj-  bj-  those  who  do  not  attend 
to  the  distinction  submitted  above :  they  are  so  far  from  deciding  the 
case,  that  the}-  establish  no  principle  which  applies  to  it.     In  Mallahar 
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and  Mallahar,  the  real  and  personal  estate  are  not  blended  bj-  the  terms 
of  the  devise  in  the  beginning  of  the  will,  which  is  a  devise  of  real  estate 
onlj-,  upon  trust  to  sell :  and  that  out  of  the  moneys  arising  therefrom, 
the  testator's  debts  should  be  paid,  and  after  payment  thereof,  he  de- 
vised, out  of  the  remainder  of  the  money,  £500  to  his  sister  Mary 
Bainbridge,  £500  to  his  sister's  two  children,  that  should  be  living  at 
the  time  of  his  decease,  equally-  to  be  divided  between  them  ;  £500  to 
his  nephew  Nicholas,  who  was  his  heir-at-law ;  £500  to  be  divided 
amongst  the  children  of  his  late  brother,  James  Mallabar,  living  at  his 
decease ;  then  follows  the  clause  which  was  held  to  blend  the  funds. 
"  TiSew,  after  all  mj'  debts  and  legacies  paid,  I  give  and  bequeath  all 
the  rest  and  residue  of  my  personal  estate  unto  my  sister  Esther  Mal- 
labar :  "  and  appoint  her  executrix.  The  question  was,  whether  there 
was  a  resulting  trust  for  the  heir,  as  to  the  mone3-  arising  from  the  sale 
of  the  real  estate,  after  payment  of  the  debts,  and  the  several  sums  of 
£500.  The  court  held  that  the  testator  had  made  all  his  property  per- 
sonal, or  rather  it  inferred  from  the  purpose  of  the  testator,  as  far  as 
that  could  be  collected  from  the  will,  that  the  testator  meant  bj'  the 
residuary  clause  to  describe  not  only  mone3'  strictly  personal  estate, 
but  the  money  claimed  bj-  the  heir  likewise ;  the  court  inferred  this 
from  the  circumstance  of  the  heir's  having  a  legacy  of  £500  out  of  that 
very  monej-,  and  because,  if  a  different  construction  was  made,  the 
sister  his  executrix,  to  whom  the  testator  clearly  intended  to  give  a 
beneficial  interest,  would  have  taken  nothing  but  a  troublesome  office  ; 
for,  if  the  words,  "  the  residue  of  the  personal  estate,"  did  not  include 
this  money,  the  personal  estate  must  have  been  first  applied,  to  pay  the 
debts  and  legacies,  in  exoneration  of  tiie  real  estates  charged  therewith 
bj'  the  will,  and  the  executrix  would  have  had  an  ofHce  of  trouble 
without  the  benefit  intended  her :  but  though  the  court  considered  the 
surplus  of  the  money  as  personalty,  as  between  her,  whom  it  held  to 
be  a  residuary  legatee,  and  the  heir,  to  effectuate  the  testator's  inten- 
tion, does  it  follow,  that  if  the  testator  had  died  intestate  as  to  the 
surplus,  as  the  testator  here  did  as  to  a  part  of  it,  that  the  court  would 
have  determined  against  the  heir  in  favor  of  the  next  of  kin,  in  whose 
favor  no  such  argument  as  to  intention  could  have  been  urged?  If  the 
residuary  legatee  had  died  in  the  testator's  lifetime,  the  will  must  have 
had  tlie  same  construction  as  if  the  residuary  clause  had  not  been  in- 
serted ;  for  where  the  residuary  clause  has  no  operation  to  any  sub- 
stantial purpose,  it  cannot  be  considered  as  a  part  of  the  will :  if  it 
had  not  been  inserted,  the  devise  of  the  real  estate  would  have  been 
a  devise  to  pay  debts  and  legacies  merelj' ;  in  such  case,  then,  it  is 
clear  that,  as  to  the  surplus,  there  would  have  been  a  resulting  trust 
for  the  heir.  The  debts  and  the  sums  of  £500  being  paid,  the  testa- 
tor's intention  would  have  been  satisfied,  to  the  extent  in  whieli  it  could 
take  effect ;  there  would  then  have  been  an  end  of  the  disposition. 
There  is  no  difference  between  such  a  case,  and  the  present  case,  ex- 
cept that  in  that  case  there  is  no  residuary  legatee  as  to  any  part  of  the 
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surplus ;  here  there  is  none  as  to  some  part  of  it ;  there,  then,  is  a 
general  intestacy,  as  to  the  surplus,  here  a  partial  intestacy :  but  the 
effect  of  a  partial  intestacy  must  be  the  same,  as  to  the  part,  as  tlie 
effect  of  a  general  intestacy  is  to  the  whole.  The  case  of  Burour  and 
Motteux  is  also  a  case  between  residuary  legatees  and  the  heir-at-law  ; 
tliere,  the  testator  gave  all  his  real  estates  to  sell  and  dispose  of  the 
whole  with  his  personal  estate,  blending  theui,  for  payment  of  his 
debts,  legacies  and  funeral  expenses,  and  performance  of  his  will ;  he 
gave  several  legacies,  and  among  the  rest,  £1200  or  thereabouts,  where- 
of part  was  to  be  laid  out  in  the  purchase  of  freehold  lands  for  chari- 
table uses,  some  of  which  were,  confessedlj-,  within  the  Mortmain  Act, 
and  the  rest  determined  to  be  so ;  the  question  was,  whether  the  £1200 
should  go  to  the  heir-at-law  or  to  the  residuary  legatees.  Lord  Hard- 
wicke  said,  that  he  was  of  opinion,  that  the  money  which  should  arise 
by  the  sale  of  the  real  estate  was  turned  into  personal,  and  so  intended 
by  tlie  testator,  it  plainly  appearing,  that  by  the  description  of  all  his 
personal  estate,  he  meant  to  include  the  whole  in  the  residue,  so  that 
it  is  to  be  considered  now  as  personal  estate ;  then  it  comes  to  this,  a 
will  is  made,  in  which  there  are  several  legacies,  and  the  residue  of  the 
personal  estate  is  given  away ;  one  of  the  personal  legacies  is  void  by 
law ;  the  court  cannot  say,  for  that  reason,  that  he  intended  to  die  in- 
testate, for  giving  the  residue  over  includes  everything,  let  it  fall  in  by 
reason  of  the  legacies  being  void,  or  lapsing  in  the  life  of  the  testator. 
Now,  here,  the  reasoning  of  the  court  is  grounded  upon  the  testator's 
intention  to  give  his  residuary  legatees  everything  which  was  not 
otherwise  effectually  disposed  of.  And  the  testator  was  held  to  have 
converted  his  real  estate  out  and  out  into  personal  estate,  to  effectuate 
that  intention  ;  for  the  residuary  legatees  could  not  otherwise  take  the 
£1200.  But  if  the  residuary  legatees  had  died  in  the  Mfetime  of  the 
testator,  and  the  next  of  kin  had  been  called  upon  to  sustain  the  ques- 
tion against  the  heir,  the  reasoning  of  the  court  would  not  apply : 
arguments  from  intention,  in  tlieir  favor,  could  not  be  resorted  to,  and 
the  court  might  have  said,  and  must  have  said,  that  the  testator  meant 
to  die  intestate  as  to  the  surplus,  if  there  was  no  residuarj'  legatee 
named  in  his  will  living  at  his  death.  It  could  not,  in  that  case,  have 
been  said,  that  the  testator  meant,  bj'  the  description  of  all  his  personal 
estate,  to  include  the  whole  in  the  residue,  and  therefore  the  void 
legacy  of  £1200  among  the  rest;  because  the  will,  in  that  case,  must 
be  considered  as  if  nothing  concerning  the  residue  had  been  inserted 
in  it.  Here  he  meant  to  make  one  fund  of  the  whole,  to  effectuate  his 
intended  disposition  of  the  whole ;  but  if  subsequent  events  defeated 
that  disposition,  his  intention,  in  case  it  took  effect,  is  no  proof  that  he 
had  the  same  intention  in  ease  it  did  not  take  effect.  If  there  had  been 
no  residuarj'  clause,  and  if  the  residuary  legatees  had  been  dead,  it 
could  have  no  effect,  and  therefore  could  not  have  been  attended  to. 
In  Dvrour  v.  Motteux,  it  would  have  been  nothing  more  than  a  devise 
of  real  and  personal  estate  for  payment  of  debts,  valid  legacies,  and 
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funeral  expenses  ;  it  would  have  been  then  a  disposition  with  a  special 
intention  ;  that  intention  being  satisfied,  there  would  have  been  a  re- 
sulting trust  as  to  the  surplus.  It  is  said,  if  this  way  of  reasoning 
was  good,  it  would  have  entitled  the  heir  to  the  £1200  in  the  case  of 
Durour  v.  Motteux,  for  it  was  the  testator's  intention  there,  that  the 
same  sum  should  be  considered  as  monej'  only,  in  case  the  charity  tools 
it ;  that  the  testator  never  adverted  to  the  event  which  happened,  viz. 
the  residuary  legatee's  taking  it,  an  event  which  he  as  little  thought  of 
as  he  did  of  the  next  of  kin's  taking  the  residue.  The  answer  is,  the 
rule  of  law  would  not  suffer  in  that  case  what  no  rule  forbids  in  this  ; 
the  law  says,  where  there  is  a  I'esiduary  legatee,  the  testator  shall  be 
presumed  to  mean  that  he  should  take  whatever  lapses,  either  hy  the 
death  of  the  legatees,  or  whatever  is  not  given  according  to  law.  So 
long  as  there  is  any  person  to  take,  wlio  is  declared  by  the  testator  to 
be  preferred  bj-  him  to  those  whom  the  law  appoints  to  succeed  him,  the 
heir  can  have  no  claim.  If  the  testator  spoke  for  himself,  he  would 
say,  if  mj'  special  intention  of  kindness  to  the  charit}'  fails,  ray  general 
intention  of  bounty  to  my  residuary  legatee  shall  take  place  :  but 
where  the  residuary  legatee  is  removed,  there  is  nothing  like  a  declara- 
tion, by  the  testator,  in  favor  of  the  next  of  kin,  to  entitle'  them  to 
succeed  the  residuary  legatees,  as  there  is  where  there  is  a  general 
residuary  clause  in  a  will  in  favor  of  the  persons  named  in  it  to  succeed 
the  particular  legatees ;  and  to  money  arising  bj'  the  sale  of  land, 
there  can  be  no  claim,  in  the  next  of  his  kin,  but  what  arises  from  the 
declaration  of  the  testator ;  for  unless  he  directs,  or  expresses,  that  it 
shall  be  considered  as  personalty,  the  heir  must  take  it.  We  admit 
the  heir  then  to  be  excluded  whilst  there  are  &x\j  persons  who  can  take 
the  produce  of  the  real  estate  under  the  will,  the  declaration  of  the 
testator's  intention :  we  deny  that  he  is  excluded  bj^  any  who  make 
their  claim  not  under  the  will,  but  in  defect  of  the  will ;  or  that  the  in- 
tention in  the  will  can  affect  those  who  claim,  upon  the  ground  that  there 
is  no  will  which  relates  to  the  subject.  The  case  of  Cruse  v.  Barley 
and  Hanson,  before  Sir  Jo.  Jekyll,  3  Wras.  20,  seems  to  establish 
those  principles ;  for  it  sh.ows,  that  where  any  part  of  the  produce  of 
the  real  estate  is  so  given,  as  to  prove  that  it  was  not  the  testator's 
intention,  in  case  that  part  should  lapse,  that  it  should  go  to  the  residu- 
ary legatees,  but  that  he  has  given  them  the  residue  exclusive  of  that 
part,  it  shall  not  go  as  undisposed  personalty  to  the  next  of  kin.  Why 
should  the  next  of  kin  take  in  preference  to  the  heir  what  the  residu- 
ary legatees  cannot  take  for  another  reason,  namelj',  removal  by  death? 
The  case  was,  William  Banson,  seised  in  fee  of  freehold  and  copyhold 
lands,  which  he  had  surrendered  to  the  use  of  his  will,  and  being  much 
indebted  by  mortgages,  and  having  a  wife  and  five  .children,  devised  all 
his  freehold  and  copyhold  lands  to  the  defendant  Barley  and  his  heirs, 
in  trust  to  sell  for  the  best  price,  and  in  the  first  place  to  pay  off  all  his 
encumbrances  and  his  debts.  He  also  devised  his  personal  estate  to 
the  same  trustee,  in  trust  to  sell,  and  after  the  testator's  debts  paid,  to 
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apply  the  monej'  arising  by  sale  of  the  personal  estate,  and  also  the 
money  to  be  produced  by  sale  of  the  real  estate,  among  his  five  chil- 
dren, in  manner  thereinafter  mentioned :  To  his  eldest  son  £200  at  his 
age  of  21 ;  all  the  rest  and  residue  thereof  among  his  four  younger 
children  at  21,  and  with  benefit  of  survivorship;  the  eldest  son  died 
under  21 :  the  question  was,  what  was  to  become  of  the  £200.  The 
Master  of  the  Rolls  thought  it  would  not  go  to  the  younger  children, 
who  were  only  to  have  the  residue,  but  to  the  heir.  It  was  objected 
that  all  is  made  personal  estate ;  the  surplus  of  the  mone3-  arising  from 
the  sale  of  the  real  and  personal  estate,  is  to  go  to  the  hmredes  facti. 
There  could  be  no  doubt,  it  was  urged,  if  the  eldest  son  had  died  in  the 
testator's  life,  it  would  have  been  a  lapsed  residuum :  But  his  Honor, 
after  looking  into  precedents,  declared  for  the  heir,  that  it  was  the 
same  as  if  so  much  land,  as  was  of  the  value  of  £200  had  not  been  to 
be  sold,  but  suffered  to  descend.  As  to  the  case  of  Flanagan  v. 
Flanagan,  it  is  perfectly'  difierent  from  this :  That  was  a  question  be- 
tween the  real  and  personal  representative  of  a  person  entitled  under 
the  will  of  the  testator.  The  land  was  sold  under  a  decree  of  the 
court,  in  a  cause  in  which  the  person,  through  whom  both  claimed,  was 
party  ;  and  the  decree  had  ordered  the  surplus,  if  there  should  be  anj-, 
to  be  paid  to  James  Flanagan  the  father  and  James  Flanagan  the  son 
equally.  The  sale  was  made  under  the  decree ;  and  the  question  aris- 
ing between  the  real  and  personal  representative  of  Flanagan  the 
father,  the  court  determined  the  surplus  should  have  the  same  nature, 
with  respect  to  them,  as  the  decree  had  given  it  with  respect  to  Flana- 
gan the  father.  In  that  case,  too,  the  testator  had,  foreseeing  that  a 
sale  could  not  be  made,  which  would  produce  the  exact  sum  and  no 
more,  directed  his  trustees  to  conve}-  the  residue  of  the  real  estate, 
which  should  remain  unsold,  or  pay  the  produce  of  such  part  as  should 
be  sold,  and  all  other  the  residue  of  his  real  estates,  between  the  father 
and  the  son.  Scudamore  v.  Scudamore,  Pre.  Ch.  513,  is  not  to  this 
point :  it  determines  that  the  representatives  of  a  person  entitled  under 
a  will  shall  take  monej',  as  monej'  or  as  land,  according  as  the  person 
whose  representatives  they  are  would  have  taken  it ;  but  it  decides 
nothing  between  the  heir  and  personal  representative  of  the  testator 
himself.  There  is  no  case  in  which  the  next  of  kin  have  been  consid- 
ered as  entitled  against  the  heir,  in  the  event  of  a  lapse  of  the  whole, 
or  a  part  of  the  residue,  except  the  case  of  Ogle  v.  Cook,  heard  19th 
Februar3',  1748,  which,  so  far  as  it  relates  to  this  subject,  was  thus : 
Mr.  Ogle  made  his  will  in  1744,  and  gave  his  real  estate  to  trustees  to 
sell,  and  vest  the  money  in  stock,  and  pa}'  the  interest  to  his  wife 
during  her  widowhood,  and  after  her  death,  or  marriage,  the  principal 
to  his  two  daughters  equallj-,  except  that  the  eldest  was  to  have  £1000 
more  than  the  other :  he  gave  the  residue  of  his  personal  estate  in  the 
same  waj'.  He  afterwards  executed  a  conveyance  in  trust  to  sell,  for 
payment  of  his  debts,  which  was  held  a  revocation  pro  tanto  only,  and 
part  was  sold.     One  of  the  daughters  died  in  Mr.  Ogle's  life.     The  bill 
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was  brought  hy  the  widow,  and  the  eldest  daughter,  against  the  son, 
the  heir,  and  the  trustees,  to  have  the  residue  of  the  estate  sold,  and 
claiming  the  share  of  the  deceased  daughter,  as  personal  estate  of  Mr. 
Ogle,  to  be  divided  between  them  and  the  son.  The  son  insisted  that 
her  share  was  to  be  considered  as  real  estate :  the  court  decreed  the 
residue  of  the  estate  to  be  sold,  and  that  the  produce  should  be  con- 
sidered as  Mr.  Ogle's  personal  estate.  Here,  it  cannot  be  denied  that 
the  intention  of  the  testator  to  convert  this  estate  into  mone}-,  for  the 
sake  of  his  daughters,  was  taken  to  be  a  sufficient  ground  for  the 
court's  considering  the  moiet^',  which  in  the  event  was  undisposed,  as 
personal  estate :  ^  but  the  case  of  Digby  v.  Legard,  is  a  later  au- 
thorit}-,  and  contradicts  the  doctrine  of  tliat  case.  The  cases  are  not 
in  &ny  respect  different,  except  in  the  number  of  the  persons  interested 
in  the  produce.  The  daughters,  in  the  case  of  Ogle  v.  Cook,  indeed 
had  an  interest  in  the  personal,  as  well  as  real  estate,  which  was  not 
given  in  that  of  Digby  v.  Legard ;  but  the  funds  are  kept  separate, 
and  not  blended  in  Ogle  v.  Cook.  The  determination  in  the  later 
case,  we  submit,  is  neither  justified  bj'  principle  nor  bj'  authoritj'.  The 
case  of  Ogle  v.  Cook  admits  the  deceased  daughter's  moiety,  in  both 
the  real  and  personal  funds,  to  be  undisposed,  but  it  supposes  that  the 
conversion,  which  the  testator  made  with  a  view  to  disposition,  is  to 
take  effect,  though  the  disposition  does  not  take  effect.  Upon  the 
whole,  we  contend,  that,  if  the  shares  of  the  deceased  legatees  in  the 

1  In  the  case  of  Collins  v.  Wakeman,  2  Ves.  Jr.  683,  686,  687  (1795),  Lord 
Lough  BO ROUOH,  C,  said  of  Ogle  v.  Cook  \  "  I  have  had  the  Register's  hook  examined, 
and  it  does  not  stand  in  contradiction  to  the  other  cases.  It  was  particularly  circum- 
stanced ;  but  Lord  Hardwicke  had  made  no  disposition  of  the  surplus  arising  from  the 
sale  of  that  estate.  He  considered  it  as  personal  property,  and  could  not  consider  it 
otherwise,  for  the  only  purpose  expressed  in  the  decree  he  actually  made.  Cook,  the 
testator,  directing  certain  parts  of  his  real  estate  to  be  turned  into  money,  and  the 
produce  to  be  laid  out  in  stock,  always  subject  to  debts,  gave  the  interest  to  his  wife 
for  life,  and  after  her  decease  the  principal  to  his  daughters ;  taking  notice,  that  his  heir 
was  otherwise  provided  for,  and  giving  him  a  legacy  of  books  on  condition  of  paying 
£500  to  his  sisters.  The  testator  afterwards  conveyed  the  very  estate,  that  was  the  sub- 
ject of  the  devise,  to  a  creditor,  to  whom  he  had  assigned  a  mortgage,  that  covered  the 
estate  devised  and  a  little  more.  He  directed  the  estate  to  he  sold  to  pay  the  debts. 
It  was  an  absolute  conveyance  for  a  sum  of  money  ;  but,  hy  a  defeasance,  the  person, 
to  whom  the  estate  was  conveyed,  was  directed  to  account,  after  satisfying  the  debts, 
to  Cook  himself.  The  question  was,  whether  the  devise  was  not  revoked.  Lord  Hard- 
wicke held  it  not  revoked  by  the  deed,  which  in  fact  did  what  the  testator  had  by  his 
will  directed  to  be  done.  But  the  bill  states,  that  without  carrying  into  execution  all 
the  purposes  of  the  agreement  and  reducing  the  whole  into  money  there  was  not  suffi- 
cient to  pay  the  debts  and  legacies.  Therefore  Lord  Hardwicke  only  decreed,  that  the 
remainder  after  satisfying  the  particular  debts  should  be  taken  as  part  of  the  personal 
estate,  and  directed  an  account  of  the  personal  estate,  including  in  it  the  produce  of 
the  real,  and  an  application  ;  and  he  reserved  the  consideration  of  what  should  be  done 
with  the  surplus  till  after  the  report.  Therefore  the  only  point,  which  applies  to  that 
string  of  cases,  was  left  undecided.  Consequently  it  does  not  stand  in  contradiction  to 
them  ;  and  I  am  perfectly  satisfied,  that  where  the  court  has  no  direction  from  the 
testator,  to  whom  the  money  arising  from  any  part  of  his  real  estate  shall  go,  it  rests 
with  his  heir-at-law." 
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overplus  are  undisposed,  parts  of  those  shares  being  constituted  by 
monej-  arising  from  the  sale  of  real  estate,  the  heir  is  entitled  to  such 
part ;  that  the  intention  of  the  testator,  in  the  events  that  have  hap- 
pened, does  not  destroy-  his  claim  ;  and  that  this  is  a  case  to  which  the 
principles  of  the  adjudications  cited  hy  the  counsel  for  the  next  of  kin 
do  not  apply. 

The  Chancellor  reversed  the  decree,  and  directed  an  account  to  be 
taken  of  the  personal  estate,  and  the  money  arising  from  the  sale  of 
the  real  estate,  and  that  the  share  of  the  deceased  legatees,  in  the  over- 
plus, should  be  divided  between  the  next  of  kin  and  the  heir ;  that  is, 
so  much  of  those  shares  as  was  constituted  of  the  personal  estates,  to 
the  next  of  kin,  and  so  much  as  was  made  up  of  the  produce  of  the 
real  estate,  to  the  heir.  He  said  that  he  fullj'  approved  the  determina- 
tion in  Dighy  v.  Legard.  That  he  used  to  think,  when  it  was  neces- 
sary for  anj-  purposes  of  the  testator's  disposition,  to  convert  the  land 
into  monej',  that  the  undisposed  money  would  be  personalty ;  but  the 
cases  fully  proved  the  contrarj'.  It  would  be  too  much  to  say,  that,  if 
all  the  legatees  had  died,  the  heir  could,  as  he  certainly  might,  he  said, 
prevent  a  sale  :  and  yet  to  say  that,  because  a  sale  was  necessarj-,  the 
heir  should  not  take  the  undisposed  part  of  the  produce.  The  heir 
must  stand  in  the  place  of  the  residuarj'  legatees  who  died,  as  to  the 
produce  of  the  real  estate.  He  said  he  approved  the  distinctions  made 
in  behalf  of  the  heir,  and  decreed  as  before.' 


TOWNLEY   V.  BEDWELL. 
Chancery.     1808. 
[Reported  U  Ves.  591.] 

By  the  master's  report  under  an  order  of  reference  to  state  encum- 
brances it  appeared,  that  a  lease  had  been  executed  in  1795  by  the 
testator  in  this  cause  to  Townley  for  thirty-three  j'ears  ;  with  a  proviso, 
that,  if  Townlej',  his  executors,  administrators,  or  assigns,  should  be 
desirous  to  purchase  the  premises  within  six  years,  he,  his  executors, 
administrators,  or  assigns,  should  pay  to  the  testator,  his  heirs  or 
assigns,  £600  for  the  purchase  upon  having  a  good  title  made  to  him, 
Townlej',  his  executors,  administrators,  or  assigns. 

The  testator  died  before  the  expiration  of  six  years  from  the  date  of 
the  lease.  After  his  death,  and  within  that  period,  Townlej-  declared 
his  option  to  purchase,  according  to  the  proviso. 

1  See  Cogan  v.  Stephens,  5  L.  J.  N.  S.  Ch.  17  (1835).  Cf.  also  Hutcheson  v.  Earn- 
mond,  3  Bro.  C.  C.  128  (1790)  ;  Fitch  v.  Weber,  6  Ha.  145  (1848)  ;  Court  v.  Buck- 
land,  1  Ch.  D.  605  (1876). 
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The  master's  report  also  stated  an  agreement  for  a  lease  to  Pratt ; 
with  a  proviso  for  a  covenant,  that,  if  at  any  time  after  the  ground 
should  be  covered  with  houses  by  the  tenant,  he,  Pratt,  his  executors, 
administrators,  or  assigns,  should  be  minded  to  have  all  or  any  part 
made  freehold,  the  testator,  his  heirs,  executors,  &c.  would  make  a 
title ;  the  value  to  be  fixed  by  two  persons  :  one  to  be  appointed  by 
the  testator ;  the  other  by  Pratt.  In  pursuance  of  that  agreement  a 
lease  was  granted  in  1791  for  ninety-nine  years. 

A  petition  was  presented  by  the  heir-at-law ;  praying  to  be  let  into 
possession  ;  and  to  have  the  rents,  accrued,  paid  to  him  out  of  court. 
No  option  to  purchase  had  been  declared  as  to  the  premises  demised 
to  Pratt. 

Mr.  Fonhlanque  and  Mr.  JBell,  in  support  of  the  petition. 

The  Lord  Chancellor.  [Lord  Eldon.]  This  precise  question  was 
decided  at  the  Rolls  by  Lord  Kenj-on  ;  holding,  that  upon  such  a  con- 
tract by  a  lessee,  for  libertj'  to  purchase  the  freehold  and  inheritance 
within  a  certain  period  at  a  limited  price,  from  the  death  of  the  lessor 
the  rent  went  to  the  heir ;  but  the  monej',  when  the  purchase  was 
claimed,  belonged  to  the  executor. 

Sir  Samuel  Romilly,  Mr.  Wetherell,  and  Mr.  Heald,  for  the  next 
of  kin. 

The  Lord  Chancellor  observed,  as  to  the  premises,  demised  to 
Pratt,  that  until  the  option  declared,  wliich  ascertains,  whether  the 
estate  is  ever  to  be  converted,  the  rents  and  profits  m'ust  go  according 
to  the  freeliold  title  ;  and  it  was  admitted  by  the  counsel  for  the  next 
of  kin,  that  the  prayer  of  the  petition,  that  the  heir  may  be  let  into 
possession,  could  not  be  resisted. 

The  Lord  Chancellor.  The  case  to  which  I  alluded  j-esterday  is 
Lawes  v.  Bennett  [1  Cox,  167  (1785)],  which  according  to  my  own 
note  was  this. 

A  person,  named  "Witterwronge,  in  1758  demised  to  Douglas  for 
seven  years ;  with  a  covenant,  that,  if  after  the  29th  of  September, 
1761,  and  before  the  29th  of  September,  1765,  Douglas  should  choose 
to  purchase  the  inheritance  for  £3000,  Witterwronge  would  convey  ac- 
cordingly. Witterwronge  died  in  1763:  no  election  having  been  then 
made  by  Douglas  ;  and  left  all  his  real  estate  to  John  Bennett ;  and  all 
his  personal  estate  to  Bennett  and  his  sister,  equally,  as  tenants  in 
common.  In  1765,  before  the  29th  of  September,  Waller,  who  had  pur- 
chased the  lease  and  the  benefit  of  the  agreement  from  Douglas,  called 
upon  Bennett,  the  devisee  of  the  real  estate,  to  convey  upon  payment 
of  £3000.  The  bill  was  filed  in  1781  by  Lawes,  the  husband  of  Ben- 
nett's sister,  against  the  personal  representative  of  Bennett,  the  brother, 
claiming  a  moiety  of  the  £3000  and  interest;  and  Lord  Kenyon  made 
the  decree  accordingly ;  observing,  that,  though  Witterwronge  could 
not  have  compelled  Douglas  to  purchase,  the  money  was  at  the  time 
of  the  election  declared  to  be  considered  as  the  personal  estate  of  the 
testator ;  and  did  not  belong  to  the  devisee  of  the  real  estate. 
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That  case  was  very  much  argued ;  and  I  do  not  moan  to  say  that  a 
great  deal  may  not  be  urged  against  it ;  but,  where  there  is  a  decision 
precisely  in  point,  it  is  better  to  follow  it. 

Therefore  the  rents  of  the  premises  demised  to  Pratt  and  the  rents 
of  the  other  premises,  demised  to  Townley,  until  the  option,  declared 
by  him,  belong  to  the  heir ;  and  from  the  time  of  that  option  Townley 
is  entitled  to  the  latter ;  and  must  be  charged  with  interest  upon  his 
purchase-money ;  which  money  and  interest  are  personal  estate  of  the 
testator ;  and  go  to  his  next  of  kin.^ 


SMITH   V.   CLAXTON. 
Chancery.     1819. 
[Reported  4  Mad.  484.] 

Thomas  Smith  by  his  will,  1st  April  1811,  after  making  certain 
specific  bequests  to  his  wife  Margaret  Smith,  bequeathed  all  other  his 
IDersonal  estate  and  effects  of  what  nature  or  kind  soever  unto  P.  Hisil- 
ton  and  Thomas  Stephenson  (two  of  the  defendants),  their  executors, 
&c. ;  and  devised  all  his  freehold  messuages,  dwelling-houses,  tene- 
ments and  hereditaments,  situate  in  the  town  of  Stokeslej-,  unto  the 
use  of  Hisilton  and  Stephenson,  their  heirs  and  assigns,  upon  trust,  as 
soon  as  might  be  after  his  decease,  to  sell  and  dispose  of  his  said  real 
and  personal  estate  and  effects  for  the  best  price  that  could  be  reason- 
ablj'  had  or  gotten  for  the  same ;  and  directed  his  trustees,  and  the 
survivor,  &c.  to  stand  possessed  of  the  money  to  arise  and  be  produced 
bj-  the  sale,  upon  trust,  to  pay  such  debts  as  he  might  owe  at  the  time 
of  his  decease,  his  funeral  expenses,  and  the  following  legacies ;  viz. 
to  his  wife  £40,  to  be  paid  immediately  upon  his  decease ;  to  his  son 
Thomas  Smith  £10,  to  be  also  paid  immediately  after  his  decease ; 
to  his  son  Joseph  Smith  (a  defendant)  £300 ;  to  his  son  Robert 
Smith  £1,000;  and  to  his  niece  Mary  Potter  £40.  The  three  last 
legacies  to  be  paid  at  the  end  of  six  calendar  .months  after  his  decease, 
without  interest,  if  the}-  should  be  living,  but  not  otherwise.  And, 
upon  further  trust,  to  pay  testator's  nephew-in-law  Thomas  Caxton, 
£40,  to  be  paid  at  the  age  of  21  years,  and  subject  thereto  and  to  the 
provisos  in  his  will ;  upon  trust,  to  pay  the  ultimate  residue  or  surplus 
to  his  wife,  her  executors,  &c.  And  the  testator  bj-  his  will  further 
gave  and  devised  all  his  other  freehold  closes  or  parcels  of  ground  in 
the  township  or  parish  of  Stokesley,  known  by  the  name  of  Mill  Riggs, 
unto  Hisilton  and  Stephenson,  their  heirs  and  assigns,  upon  trust,  to 
receive  the  profits  thereof,  and  to  pay  the  same  to  his  wife  during  her 
1  See  Edwards  v.  West,  7  Ch.  D.  858  (1878). 
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life  ;  and  after  her  death,  during  the  life  of  his  son  Thomas,  to  pay  the 
same  into  lus  proper  hands,  &c. ;  and  after  his  said  son's  decease,  that 
his  said  trustees  should  stand  seised  of  the  said  closes,  upon  trust,  to 
sell  the  same,  and  to  apply  the  mone3-  arising  by  the  sale  to  and 
amongst  Robert  the  son  of  the  said  testator's  son  Thomas,  and  all  and 
ever^-  other  child  or  children  of  his  said  son  Thomas  lawfullj-  to  be 
begotten,  in  equal  shares,  to  be  considered  a  vested  interest  in  them 
respectively  as  and  when-they  should  attain  twenty-one;  but  if  his  said 
grandson,  and  all  other  the  children  of  his  said  son  Thomas  thereafter 
to  be  born,  should  die  before  any  of  them  attained  twenty-one  years, 
unmarried,  and  without  issue,  then  the  monej-  to  arise  bj'  the  sale  of  the 
said  closes  should  be  in  trust  for  the  testator's  sons  Joseph  and  Robert 
(in  equal  shares),  their  executors,  &c.  And  the  testator  further  gave 
certain  other  freehold  estates,  and  certain  leasehold  estates,  to  the  same 
trustees  upon  trust,  to  pa}-  an  annuity  of  £27  to  his  son  Thomas  during 
the  life  of  his  wife,  and  subject  thereto  to  pay  the  rent  and  profits  to 
his  son  Robert  for  his  life ;  and  after  the  death  of  Robert  to  sell  the 
same,  and  applj-  the  produce  for  the  benefit  of  the  children  of  Robert 
in  manner  therein  mentioned ;  and  if  there  should  be  no  children  of 
Robert,  then  the  money  to  arise  from  the  sale  should  be  in  trust  for  his 
the  testator's  sons  Thomas  and  Joseph,  in  equal  shares,  their  executors, 
&c. 

The  testator  died  29th  February  1816,  and  left  surviving  Thomas 
Smith  his  eldest  son  and  heir-at-law ;  and  also  his  two  other  children 
Margaret  Smith  and  Joseph  Smith ;  but  the  testator's  wife,  and  his  son 
Robert,  and  also  his  grandson  Robert  (the  son  of  the  testator's  son 
Thomas),  died  in  the  lifetime  of  the  testator.  The  legacies  bequeathed 
to  them  having  lapsed,  the  other  specific  and  pecuniary  legacies  and 
debts  charged  upon  the  testator's  freehold  estate,  in  aid  of  his  personal 
estate,  were  ver}'  small,  and  were  paid  out  of  his  personal  estate,  which 
was  more  than  sufficient  for  the  paj'ment  of  the  same. 

Thomas  Smith,  the  son,  died  14th  June  1816,  without  issue,  having 
previously  made  his  will,  but  not  attested  so  as  to  pass  real  estates  in 
favor  of  the  plaintiff,  his  wife,  and  others ;  and  the  wife  filed  the 
present  bill  to  obtain  a  decision  as  to  the  eflTect  of  the  will  of  Thomas 
Smith  the  elder,  and  the  questions  were  :  — 

1st.  Under  the  first  devise,  Whether,  as  the  debts  and  legacies  were 
paid  from  the  personal  estate,  and  the  wife  was  dead,  Thomas,  the 
heir  of  the  testator,  took  the  estates,  as  land  which  descended  to  his 
heir;  or  as  money,  which  passed  to  his  personal  representative? 

2d.  Under  the  second  devise,  Whether,  as  the  testator's  son  Robert 
had  died  in  his  lifetime,  the  moiety  of  the  produce  of  the  sale,  which 
was  given  to  him,  and  being  lapsed  by  his  death,  vested  in  Thomas  as 
the  heir  of  the  testator,  was  to  be  considered  as  land  descending  to  the 
heir  of  Thomas  ;  or  as  part  of  the  personal  estate  of  Thomas? 

3d.  Under  the  third  devise.  Whether  the  moiety  of  the  produce  of 
the  sale,  which  Thomas  the  heir  took  by  limitation,  upon  failure  of 
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Robert  and  his  children,  was  also  to  be  considered  as  land  descending 
to  the  heir  of  Thomas  ;  or  as  part  of  the  personal  estate  of  Thomas  ? 

Mr.  Bell  and  Mr.  Willis,  for  the  plaintiff. 

Mr.  Sugden,  for  the  executors  of  Thomas  Smith  and  son,  in  the 
same  interest. 

Mr.  Wetherell  and  Mr.  Wilbraham,  for  the  defendant  Joseph  Smith. 

The  case  was  afterwards  re-argued,  as  to  the  first  devise  onlj',  by  Mr. 
Sugden  and  Mr.  Wilbraham. 

The  Vice-Chancelloe.  [Sir  John  Leach. J  The  inaccuracy  of 
some  expressions,  which  are  to  be  found  in  the  books,  has  created 
much  of  the  difficulty  which  arises  in  cases  of  this  kind.  I  have 
anxiouslj'  considered  everj-  authority  which  has  been  referred  to  ;  and 
my  endeavor  has  been  to  extract  from  them  certain  general  principles 
which  ma^'  admit  of  clear  application.  Where  a  devisor  directs  his 
real  estate  to  be  sold,  and  the  produce  to  be  applied  to  particular  pur- 
poses, and  those  purposes  partiall3-  fail,  the  heir-at-law  is  entitled  to 
that  part  of  the  produce  which  in  the  events  is  thus  undisposed  of. 
The  heir-at-law  is  entitled  to  it,  because  the  real  estate  was  land  at  the 
devisor's  death  ;  and  this  part  of  the  produce  is  an  interest  in  that  land 
not  eflFectually  devised,  and  which  therefore  descends  to  the  heir.  It  is 
for  this  reason  that  the  produce  of  an  estate,  which  the  devisor  directs 
to  be  sold,  can  never  be  strictly  part  of  his  general  personal  estate. 
If  a  devisor  directs  such  produce  to  ibe  paid  to  his  executors,  and  ap- 
plied as  part  of  his  personal  estate,  the  executors  take  it  as  devisees. 
Ever}'  person,  taking  an  interest  in  the  produce  of  land  directed  to  be 
sold,  is  in  truth  a  devisee,  and  not  a  legatee.  A  devisor  ma}'  give  to 
his  devisee  either  land,  or  the  price  of  land,  at  his  pleasure ;  and  the 
devisee  must  receive  it  in  the  quality  in  which  it  is  given,  and  cannot 
intercept  the  purpose  of  the  devisor.  If  it  be  the  purpose  of  the 
testator  to  give  land  to  the  devisee,  the  land  wiU  descend  to  his  heir ; 
if  it  be  the  purpose  of  the  devisor  to  give  the  price  of  land  to  the  de- 
visee, it  will,  like  other  money,  be  part  of  his  personal  estate.  Under 
every  will,  when  the  question  is,  whether  the  devisee  or  the  heir  failing, 
the  devisee  takes  an  interest  in  land,  as  land  or  monej',  the  true 
inquirj-  is,  whether  the  devisor  has  expressed  a  purpose  that,  in  the 
events  which  have  happened,  the  land  shall  be  converted  into  monej'? 
Where  a  devisor  directs  his  land  to  be  sold,  and  the  produce  divided 
between  A.  and  B.  the  obvious  purpose  of  the  testator  is,  that  there 
shall  be  a  sale  for  the  convenience  of  division  ;  and  A.  and  B.  take 
their  several  interests  as  monej-,  and  not  land.  So,  if  A.  dies  in  the 
lifetime  of  the  devisor,  and  the  heir  stands  in  his  place,  the  purpose  of 
the  devisor,  that  there  shall  be  a  sale  for  the  convenience  of  division, 
still  applies  to  the  case  ;  and  the  heir  will  take  the  share  of  A.  as  A. 
would  have  taken  it  —  as  money,  and  not  land.  But  in  the  case  put, 
let  it  be  supposed  that  A.  and  B.  both  die  in  the  lifetime  of  the  devisor, 
and  the  whole  interest  in  the  land  descends  to  the  heir ;  the  question 
would  then  be,  whether  the  devisor  can  be  considered  as  having  ex- 
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pressed  anj-  purpose  of  sale  applicable  to  that  event,  so  as  to  give  the 
interest  of  the  heir  the  qualitj'  of  money.  The  obvious  purpose  of  the 
devisor  being,  that  there  should  be  a  sale  for  the  convenience  of  divi- 
sion between  his  devisees,  that  purpose  could  have  no  application  to  a 
case  in  which  the  devisees  wholly  failed,  and  the  heir  would  therefore 
take  the  whole  interest  as  land. 

To  apply  these  principles,  which  I  apprehend  to  be  the  true  result 
of  all  the  authorities,  to  the  present  case:  Under  the  first  devise,  the 
estate  is  directed  to  be  sold,  and  the  produce  applied  in  aid  of  the  per- 
sonal estate,  in  payment  of  debts  and  legacies ;  and  the  surplus  is 
given  to  the  wife.  The  debts  and  legacies  are  fully  paid  out  of  the 
personal  estate  ;  and  the  wife  dies  in  the  testator's  lifetime.  The  wliole 
interest  thus  resulted  to  Thomas  the  heir ;  and  the  devisor's  purpose  of 
sale  being  plainly  for  a  distribution,  according  to  the  will,  has  no  ap- 
plication to  the  events  which  have  happened,  and  Thomas  took  the 
estate  as  land,  which  descends  in  that  character  to  his  heir. 

Under  the  second  devise,  there  is  an  obvious  purpose  of  sale  for  the 
convenience  of  division  between  the  sons  of  Thomas,  or  failing  them, 
between  the  devisor's  sons  Joseph  and  Eobert.  The  onl}'  son  of 
Thomas,  and  the  devisor's  son  Robert,  both  die  in  the  devisor's  life- 
time, and  Thomas  the  heir  becomes  entitled,  by  lapse,  to  the  moiety  of 
the  produce  intended  for  Robert.  The  purpose  of  sale  for  convenience 
of  division  still  applies  to  the  events  which  have  happened,  and  this 
moietj-  is  not  land,  but  personal  estate  of  Thomas  the  heir. 

Under  the  third  devise,  there  is  the  same  obvious  purpose  of  sale ; 
first,  for  a  division  between  the  children  of  Robert ;  and  failing,  then 
between  Thomas  the  heir  and  Joseph.  There  were  no  children  of 
Robert,  but  the  purpose  of  sale  remains  ;  and  this  moiety  also  is  not 
land,  but  personal  estate  of  Thomas  the  heir. 

Under  both  these  last  devises,  Thomas  the  heir  might,  by  agreement 
with  his  brother  Joseph,  have  elected  to  take  his  interest  as  land,  but 
no  such  point  is  raised  in  the  pleadings,  nor  are  there  any  facts  before 
the  court  to  that  effect.^ 


WRIGHT  V.   ROSE. 

Chanceet.     1825. 

[Reported  2  S.  S  St.  323.] 

The  bill  stated  that  Joseph  Wright  was  seised  in  fee  of  a  freehold 
estate ;  that  he  boiTowed  £.300  from  James  Rose,  the  defendant,  and 
secured  the  repaj'ment  of  it,  with  interest,  bj*  executing  a  mortgage 
deed  of  the  estate,  with  a  power  of  sale  ;  and  that,  by  the  terms  of  the 

1  See  Davenport  v.  Coltman,  12  Sim.  588,  610  (1842)  ;  Attorney-General  -v.  Lomas, 
L.  E,  9  Ex.  29  (1873). 
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deed,  it  was  provided  that  the  surplus  moneys  to  arise  from  the  sale, 
ill  case  the  same  should  take  place,  were  to  be  paid  to  Wright,  his 
executors  or  administrators.^ 

In  1822,  Wright  died  intestate,  and  without  ever  having  been  mar- 
ried. All  the  interest  due  on  the  mortgage  money  had  been  duly  paid 
by  him  up  to  the  time  of  his  death,  but  the  principal  remained  unpaid. 
—  The  interest  that  accrued  due  after  his  death  having  remained  un- 
paid. Rose,  the  mortgagee,  entered  into  possession,  and  afterwards 
sold  the  estate  under  the  power  of  sale,  for  a  sum  which  considerably 
exceeded  the  mortgage  money  and  interest. 

Joseph  Wright,  the  mortgagor,  was  an  illegitimate  child,  and,  having 
died  without  issue,  a  claim  was  set  up  on  the  part  of  the  Crown  to  the 
mortgaged  estate.  But,  on  inquirj-  being  made  as  to  the  value  of  the 
property,  it  was  found  to  be  subject  to  the  mortgage,  and  the  claim 
was  abandoned  :  and,  after  the  sale,  letters  of  administration  of  the 
estate  of  Joseph  Wright  were  granted  to  the  plaintiffs. 

The  bill,  after  setting  forth  these  facts,  and  alleging  that  a  large  sur- 
plus remained  in  the  hands  of  the  defendant.  Rose,  after  satisfying 
the  mortgage  debt  and  interest,  prayed  that  an  account  might  be 
taken  of  the  mone3's  produced  by  the  sale,  and  of  the  amount  due  in 
respect  of  the  mortgage  ;  and  that  the  defendants  might  be  decreed  to 
pay  over  the  surplus  to  the  plaintiffs  as  the  personal  representatives  of 
Joseph  Wright. 

To  this  bill  the  defendant  put  in  a  general  demurrer  for  want  of 
equitj',  which  now  came  on  to  be  argued. 

Mr.  Cooper,  for  the  bill. 

Mr.  IToe,  for  the  demurrer. 

The  Vice-Chancellor.  [Sie  John  Leach.  J  If  the  estate  had 
been  sold  by  the  mortgagee  in  the  lifetime  of  the  mortgagor,  then  the 
surplus  mone3's  would  have  been  personal  estate  of  the  mortgagor,  and 
the  plaintiffs  would  have  been  entitled.  But  the  estate  being  unsold  at 
the  death  of  the  mortgagor,  the  equity  of  redemption  descended  to  his 
heir,  and  he  is  now  entitled  to  the  surplus  produce.      ' 

Demurrer  allowed.^ 


DAVIES   V.  ASHFORD. 

CHANCERr.      1845. 

[Reported  15  Sim.  42.] 

By  the  settlement  on  the  marriage  of  William  and  Sophia  Davies, 
dated  in  January  1802,  estates  in  Radnorshire  were  conveyed  to  trus- 
tees in  trust  to  sell  the  same  immediately  after  the  marriage,  and  to 

1  It  did  not  appear  on  the  face  of  the  bill  to  whom  the  right  of  redemption  was 
reserved.  —  Eep. 

2  See  Bourne  v.  Bourne,  2  Hare,  35  (1842). 
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invest  the  proceeds  in  certain  securities  ;  but  no  sale  was  to  take  place 
during  tlie  lives  of  Mr.  and  Mrs.  Davies,  or  the  life  of  the  survivor 
of  them,  without  their,  his,  or  her  consent;  and  the  trustees  were 
directed  to  hold  the  securities  and  the  estates  until  they  should  be  sold, 
in  trust  for  Mr.  and  Mrs.  Davies  for  their  lives  successively,  and,  after 
the  death  of  the  survivor  of  them,  in  trust  for  their  children,  who,  be- 
ing sons,  should  attain  twenty-one,  or,  being  daughters,  should  attain 
that  age  or  marry  under  it;  and,  if  there  should  be  no  such  son  or 
daughter,  in  trust  for  such  person  or  persons  as  Mr.  and  Mrs.  Davies, 
or  tlie  survivor  of  them,  should  appoint,  and,  in  default  of  appointment, 
in  trust  for  the  survivor  absolutely. 

There  was  no  child  of  the  marriage  who  acquired  a  vested  interest 
under  the  settlement.  Mrs.  Davies  died  in  1838,  without  having 
joined  with  her  husband  in  making  any  appointment  of  the  trust  prop- 
perty.  Mr.  Davies,  after  the  death  of  his  wife,  consulted  his  solicitors 
as  to  his  interest  under  the  settlement,  and  his  right  to  the  possession 
of  it  and  the  title  deeds  of  the  estates,  none  of  which  had  been  sold ; 
and  they  advised  him  that  the  beneficial  interest  in  the  estates  was  ab- 
solutely vested  in  him,  and  that  the  settlement  and  title  deeds  might 
be  safel}-  delivered  to  him.  He  died  in  1842.  The  estates  and  the 
title  deeds  were  in  his  possession  at  his  death ;  but  how  he  became 
possessed  of  the  latter  did  not  appear.  By  his  will  he  gave  all  his 
personal  estate  to  the  plaintiff,  subject  to  the  paj-ment  of  his  debts 
and  funeral  and  testamentary  expenses,  and  charged  his  freehold 
estates  with  the  payment  of  tiie  legacies  and  annuities  thereinafter  be- 
queathed ;  and,  subject  thereto,  he  gave  all  his  estates  in  Eadnorshire 
and  elsewhere  to  the  plaintiff  and  other  persons. 

One  question  in  the  cause  was  whether  the  estates  comprised  in  the 
settlement  were  to  be  deemed  real  or  personal  estate  of  the  testator. 

Another  question  was  whether  the  legacies  and  annuities  were  pay- 
able out  of  the  testator's  personal  estate,  or  were  charged  exclusively 
upon  his  real  estates. 

Mr.  James  Parker  and  Mr.  Nevinson,  appeared  for  the  plaintiff. 

Mr.  Bethell,  Mr.  W.  M.  James,  and  Mr.  Freeling,  appeared  for  the 
other  parties  ;  but 

The  Vice-Chancellor  [Sir  Lancelot  Shadwell],  without  hearing 
them,  said  :  — 

I  admit  that  the  settlement  contained  a  clear  trust  for  sale,  which 
must  have  been  exercised  unless  Mr.  Davies  did  some  act  which  showed 
that  he  meant  the  trust  to  be  at  an  end  and  to  take  the  estates  as 
land. 

It  does  not  distinctly  appear  in  whose  custody  the  title  deeds  originally 
were  ;  but  it  is  clear  that  there  was  a  change  in  the  possession  of  them, 
and  that  Mr.  Davies  got  them  into  his  custody.  Now,  was  not  that,  of 
necessitj',  a  destruction  of  the  trust?  For  the  trustees  could  not  have 
compelled  Mr.  Davies  to  deliver  up  the  deeds  ;  and,  without  doing  so, 
they  could  not  have  made  any  effectual  sale  of  the  estates.     Therefore, 


534  HOLLOWAY   V.   KADCLIFFE.  [cHAP.  I. 

it  seems  to  me  that,  by  consulting  upon  his  rights  under  the  settlement, 
and  then  taking  the  deeds  into  his  possession  (from  whom  or  bj'  what 
means  he  obtained  them,  is  immaterial),  he  made  a  clear  election  to 
take  the  estates  as  land.^ 


HOLLOWAY  V.   RADCLIFFE. 

Chancery.     1857. 
[Beported  23  Seav.  163.] 

The  testator,  John  Radcliflfe,  the  elder,  bj-  his  will  dated  in  1832, 
devised  and  bequeathed  his  real  and  personal  estate  as  follows :  — "  To 
my  wife  Mary  RadclifFe,  for  and  during  the  term  of  her  natural  life,  she 
maintaining,  educating  and  bringing  up  my  son  John  Radcliflfe  ;  and  from 
and  after  the  decease  of  raj-  said  wife,  I  give,  devise  and  bequeath  the 
real  and  personal  estate  unto  mj-  son  John  Radcliflfe,  if  he  shall  be  then 
living,  upon  his  attaining  the  age  of  twenty-one  j'ears,  to  hold  to  him, 
his  heirs,  executors,  administrators  and  assigns  forever.  But  in  case 
my  son  John  Radcliflfe  shall  happen  to  die  in  the  lifetime  of  my  dear 
wife  [which  happened],  or  surviving  her,  shall  die  before  he  attains 
the  age  of  twentj'-one  j-ears,  then,  upon  the  decease  oi  mj'  wife,  or  of 
mj'  son,  in  case  he  survives  her  and  dies  before  he  attains  the  said  age, 
I  direct,  authorize  and  empower  mj'  executors  (Holloway  and  Jones)  to 
sell ;  and  as  to  the  money  to  arise  from  such  sale  or  sales,  after  pay- 
ment of  all  expenses  attending  the  same,  I  give  and  bequeath  one 
moiety  or  equal  half  part  thereof  unto  and  equally  amongst  my  legal 
personal  representatives,  in  such  and  the  like  manner  as  if  the  same 
had  been  to  be  paid  under  the  Statute  of  Distribution ;  and  as  to  the 
other  moiety  or  equal  half  part  thereof,  I  give  and  bequeath  the  same 
unto  and  equally  amongst  the  legal  personal  representatives  of  my  said 
wife,  to  be  paid  in  manner  aforesaid." 

The  testator  appointed  the  plaintiff,  Holloway,  and  others  executors. 
The  testator  republished  his  will  in  1835,  and  died  in  1840. 

John  Radcliffe  the  son  was  the  onlj'  next  of  kin  of  the  testator  at  his 
death.  He  married  in  1850,  and  died  in  1852,  in  the  life  of  his  mother, 
who  died  in  1856.  This  gave  rise  to  the  first  question,  as  to  the  con- 
struction of  the  gift  to  the  "  legal  personal  representatives." 

Another  question  arose  under  the  following  additional  circumstances. 
The  property  which  passed  bj'  the  first  testator's  will  consisted  of  per- 
sonal estate  of  the  value  of  £1,000,  and  the  following  real  estate :  — 
1st,  the  Egerton  Arms;  2d,  six  cottages  in  Egerton  Street;  3d,  a 
dwelling-house  in  Brook  Street;  and  four  other  properties,  which  it 
is  unnecessary  to  specify.     By  a  settlement  made  in  1850,  on  the  mar- 

1  The  part  of  the  case  which  touches  the  second  question  is  omitted.  ^ 
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riage  of  Joha  Radcliffe  the  son.,  he  convej-ed  the  Egerton  Arms,  the  six 
cottages,  and  the  dwelling-house,  specificallj'  (subject  to  the  life  estate 
of  the  widow)  to  two  trustees  and  their  heirs,  to  the  use  of  himself  for 
life,  with  remainder  to  his  wife  for  life,  with  remainder  to  his  children  as 
they  should  appoint,  and  in  default  to  the  children  equally  in  tail. 

John  Radcliffe  made  his  will  in  April,  1852,  whereby,  after  reciting 
his  marriage  settlement,  he  devised  the  real  estate  comprised  therein 
as  therein  mentioned.     He  died  in  the  same  year. 

There  was  issue  of  the  marriage  one  child  only,  who  died  two  hours 
after  its  birth,  without  having  been  named. 

The  real  estate  had  all  been  sold,  and  the  fund  in  question  consisted 
of  £2,743  10s.,  being  a  moiety  of  the  aggregate  amount  of  the  sale  of 
the  real  estate. 

After  the  death  of  the  widow  of  the  first  testator,  which  occurred  in 
January,  1856,  a  special  case  was  filed  to  determine  the  several  ques- 
tions and  the  rights  of  the  parties  to  the  fund. 

Mr.  Follett  and  3Ii\  Amphlett,  for  Holloway,  the  executor  of  the 
first  testator. 

Mr.  Lindley,  for  the  representative  of  the  widow  of  the  first  testator. 

Mr.  a.  Palmer  and  Mr.  Osborne,  for  devisees  under  the  will  of 
the  son. 

Mr.  Lloyd  and  Mr.  Joliffe,  for  the  next  of  kin  of  the  first  testator, 
living  at  the  death  of  the  tenant  for  life. 

Mr.  Selwin  and  Mr.  Freeling,  on  behalf  of  parties  claiming  under 
the  will  of  the  son. 

The  Master  of  the  Rolls.  [Sir  John  Romillt.]  The  questions 
which  arise  are,  first,  whether  the  persons  who  are  to  take  under  the 
designation  "  my  legal  personal  representatives"  are  the  persons  who 
were  next  of  kin  of  the  testator  at  the  time  of  his  decease,  or  the  per- 
sons who  would  have  been  his  next  of  kin  if  he  had  died  simultaneously 
with  his  wife.  Secondly.  If  the  next  of  kin  take,  then  the  question 
arises  whether  the  widow  is  excluded  by  the  expression  used  in  the 
will,  and  if  not,  then  whether  she  takes  one-half  or  one-third  of  that 
moiet}-.  Thirdl}-.  Whether  the  share  of  the  son  in  this  moiety,  if  he 
take  any,  passes  under  his  will  as  personal  or  as  real  estate.  [The 
Master  of  the  Rolls  held  that  "legal  personal  representatives" 
meant  those  who  were  next  of  kin  at  the  testator's  death,  and  that  the 
first  moiety  pdssed  one-third  to  the  widow,  and  two-thirds  to  the  son. 
Efe  then  continued]  :  — 

As  to  the  two-thirds  which  passed  by  his  will  to  the  son,  it  remains 
to  consider,  whether  they  passed  as  real  or  personal  estate.  The  origi- 
nal testator  directed  the  property  to  be  converted  into  personalty. 
There  is  an  absolute  trust  for  sale  before  the  division  is  to  be  made 
into  moieties.  By  his  will,  therefore,  in  the  event  which  has  happened, 
the  real  estate  was,  on  the  death  of  the  widow,  converted  into  person- 
alty. The  question  is.  whether,  as  the  will  of  the  son  devises  it  specifi- 
cally, subject  to  the  life  estate  of  his  mother,  he  ought  to  be  treated  as 
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reconverting  it  into  real  estate,  or  as  electing  to  hold  and  keep  his  share 
of  it  as  real  estate.  The  question,  however,  is  settled  by  my  decision, 
which  limits  the  interest  of  the  son,  in  the  real  estate,  to  two  undivided 
third  parts  therein.  The  will  of  the  son  was  framed  in  the  anticipation 
that  he  should  survive  the  widow,  and  he  disposes  of  the  whole,  subject 
to  her  life  estate  therein.  But  the  trust  for  conversion,  on  the  death  of 
the  widow,  was  for  the  benefit  of  all  the  next  of  kin  ;  and  unless  thej- 
all  concurred,  in  electing  to  take  the  property  as  land,  the  trust  took 
effect.  It  would  be  repugnant  to  the  principles  on  which  the  doctrine 
of  conversion  and  reconversion  rest,  to  hold  that  one  of  the  legatees  of 
an  undivided  share  in  the  produce  of  real  estate  directed  by  the  testator 
to  be  converted  into  personalty  could,  without  the  assent  of  the  others, 
elect  to  take  his  share  as  unconverted,  and  in  the  shape  of  real  estate. 

The  two-thirds  of  the  son,  therefore,  passed  as  personal  estate,  and 
as  such,  in  the  hands  of  his  executors,  are  subject  to  the  trusts  of 
his  wiU. 


CLARKE  V.  FRANKLIN. 

Chanceet.     1858. 

[Reported  i  K.  <&  J.  257.] 

By  an  indenture,  dated  1852,  John  Clarke  appointed  and  conveyed 
an  estate  at  Crick,  in  the  County  of  Northampton,  to  trustees,  to  the 
use  of  himself  for  life,  with  remainder  to  such  uses  as  he  should  by 
deed  or  will  appoint,  with  remainders  over.  And  by  the  same  inden- 
ture he  granted  and  conveyed  certain  real  estate  in  Clarendon  Square, 
Leamington  Priors,  of  which  he  was  seised  in  fee,  and  assigned  two  sums 
of  £1,000  each  secured  on  mortgage,  and  certain  personal  chattels  therein 
mentioned,  to  trustees  :  Sahendum,  after  and  subject  to  the  same  estate 
for  life  of  the  said  John  Clarke,  and  such  power  of  appointment  and 
revocation  therein  as  was  thereinbefore  provided  and  limited  respecting 
the  estate  and  premises  at  Crick  aforesaid,  unto  and  to  the  use  of  the 
said  trustees,  their  heirs,  executors,  administrators,  and  assigns,  accord- 
ing to  the  tenure,  nature,  and  quality  thereof  respectively,  upon  trust 
to  sell  and  dispose  of  the  said  real  estate  and  personal  chattels,  aftd 
receive  the  purchase  money  and  the  said  moneys  respectively ;  and 
after  payment  of  the  costs,  charges,  and  expenses  incident  to  and  at- 
tending such  sale,  and  collecting  and  calling  in  the  said  moneys,  to  paj' 
six  sums  of  £50  each  and  one  sum  of  £20  to  certain  persons  named  in 
the  indenture,  or  to  such  of  them  as  might  be  living  at  the  death  of  the 
said  John  Clarke ;  and  upon  trust  to  pay  the  residue  to  the  minister, 
churchwardens,  and  overseers  of  the  parish  of  Crick,  to  be  by  them 
applied  for  the  charitable  purposes  in  the  indenture  mentioned. 
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The  indenture  was  not  enrolled  pursuant  to  the  provisions  of  the 
Mortmain  Act,  9  Geo.  2,  c.  36. 

On  the  same  day  John  Clarlje  made  his  will,  by  which  he  ratified  and 
confirmed  the  indenture,  and,  after  making  certain  pecuniarj'  bequests, 
he  bequeathed  all  the  rest  and  residue  of  his  personal  estate  not  affected 
by  or  included  in  the  indenture,  upon  trust,  after  paying  thereout  all 
his  just  debts,  funeral  and  testamentary  expenses,  to  paj-  the  residue 
to  trustees,  to  be  applied  and  disposed  of  by  them  upon  such  and 
.the  like  trusts  as  were  mentioned  and  set  forth  in  the  indenture  as  to 
and  concerning  the  residue  of  his  real  and  personal  estate  therein 
mentioned. 

The  testator  died  in  1855  without  issue,  and  without  having  exer- 
cised the  power  of  revocation  and  appointment  contained  in  the 
indenture  of  1852. 

The  bill  was  filed  bj'  his  widow,  and  it  prayed  to  have  his  real  and 
personal  estate  administered  under  the  direction  of  the  court,  and  that 
the  rights  and  interests  of  all  parties  in  relation  to  the  real  and  personal 
estate  comprised  in  the  indenture  of  1852  might  be  ascertained  and 
declared,  and  the  trnsts  thereof,  so  far  as  they  were  valid,  administered 
under  the  direction  of  the  court. 

B3'  the  decree  made  on  the  hearing  of  the  cause,  it  was  declared,  that 
the  charitable  trusts  under  the  indenture  of  1852  were  void,  so  far  as 
regarded  the  real  estate  and  the  personal  estate  savoring  of  realty. 

The  cause  now  came  on  for  further  consideration. 

Mr.  Holt,  Q.  C,  and  Mr.  Lewin,  for  the  plaintifl',  the  widow. 

Mr.  Pemberton,  for  next  of  kin. 

Mr.  Euans,  in  the  absence  of  the  Solicitor-  General,  for  the  heir-at- 
law  of  the  grantor. 

Mr.  Willcock,  Q.  C,  and  Mr.  Ershine,  appeared  for  the  trustees, 
and  Mr.  Wickens  for  the  Crown. 

Vice-Cha^ncellor  Sir  W.  Page  Wood.  It  appears  to  me  that  this 
point  is  governed  by  authoritj-. 

The  case  of  Griffith  v.  Micketts,  7  Hare,  299,  is  quite  in  accordance 
with  the  previous  authorities.  What  the  Vice-Chaneellor  there  says  is 
this:  "  A  deed  differs  from  a  will  in  this  material  respect.  The  will 
speaks  from  the  death,  the  deed  from  deliver}'.  If,  then,  the  author  of 
the  deed  impresses  upon  his  real  estate  the  character  of  personalty, 
that,  as  between  his  real  and  personal  representatives,  makes  it  per- 
sonal and  not  real  estate  from  the  delivery  of  the  deed,  and,  conse- 
quently, at  the  time  of  his  death.  The  deed  thus  altering  the  actual 
character  of  the  property,  is,  so  to  speak,  equivalent  to  a  gift  of  the 
expectanc}^  of  the  heir-at-law  to  the  personal  estate  of  the  author  of  the 
deed.  The  principle  is  the  same  in  the  case  of  a  deed  as  in  the  case  of 
a  will ;  but  the  application  is  different,  by  reason  that  the  deed  converts 
the  property  in  the  lifetime  of  the  author  of  the  deed,  whereas,  in  the 
case  of  a  will,  the  conversion  does  not  take  place  until  the  death  of  the 
testator  "  (Id.  311,  312).    It  is  not  a  question  of  actual  physical  conver- 
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sion  of  the  property  from  real  estate  into  personal  property,  but,  whatever 
be  the  time  at  which  that  conversion  is  directed  to  talie  place,  whether 
in  the  grantor's  lifetime,  or  after  his  death,  the  grantor,  by  executing  a 
deed  of  this  description,  says,  in  effect:  "From  the  time  I  put  my 
hand  to  this  deed,  I  limit  so  much  of  this  property  to  myself  as 
personal  property." 

That  is  the  actual  decision  in  the  case  of  Hewitt  v.  Wright,  1  Bro. 
C.  C.  86.  There  real  estate  was  limited  to  the  use  of  the  settlor  for 
life,  with  remainder  to  trustees,  in  trust  to  sell  and  pay  debts  and  a 
sum  of  £2,100,  and,  after  payment  of  their  expenses,  to  pay  and  apply 
the  residue  as  follows  :  to  raise  £1,500,  and  pay  the  interest  to  Dorothy 
Wright,  the  daughter  of  the  settlor,  till  she  married,  and  to  pay  the 
principal  to  Dorothy  within  twelve  months  after  her  marriage  ;  and 
there  was  a  power  of  revocation.  The  settlor  died  without  having 
exercised  that  power.  Then  Dorothy  died  without  ever  having  been 
married,  and  the  trust  as  to  the  principal  sum  of  £1,500  never  having 
talLcn  effect,  the  question  was,  whether  that  sum  was  personal  estate  in 
the  grantoT  and  passed  by  his  will?  The  Lord  Chancellor  held  ihat  it 
did.  "  If,"  he  said,  "  it  goes  in  the  case  of  a  will  to  the  heir,  in  the  case 
of  a  deed  it  must  result  to  the  grantor^  and  though,  in  the  case  of  the 
will,  it  cannot  go  to  the  executor  as  mone3-,  not  having  been  converted, 
but  must  descend  to  the  heir ;  j'et  he  should  thinl?  tliat  it  was  personal 
estate  of  the  heir,  and,  if  he  were  dead,  would  go  to  his  executor  " 
(that  has  since  lieen  decided  to  be  the  case)  ;  "  and  if  so,  where  it  re- 
sulted to  the  grantor,  it  would  be  personalty  in  his  hands,  and  would 
pass  as  such"  (Id.  90). 

That,  therefore,  is  an  express  decision,  that,  notwithstanding  the 
trust  for  conversion  of  real  estate  into  personal  is  not  to  arise  until 
after  the  death  of  the  settlor,  the  property  is  impressed  with  the  charac- 
ter of  personalt}'  immediately  upon  the  execution  of  the  deed,  and  so 
much  as  is  undisposed  of  results  to  the  grantor  as  personalty. 

The  doctrine  of  tlie  converse  case  of  personalty  directed  by  deed  or 
will  to  be  converted  into  land,  is  fully  discussed  by  Lord  Eldon  in 
'Wheldale  v.  Partridge,  8  Ves.  227,  where,  upon  the  special  terms  of 
the  instrument,  it  was  held  not  to  be  one  which  upon  its  execution 
clothed  the  property  with  real  uses  ;  but  Lord  Eldon  said,  that,  but 
for  those  special  provisions,  and  if  there  had  been  nothing  more  in  the 
deed,  "  the  property  would,  immediately  upon  the  execution  of  the 
deed,  have  been  impressed  with  real  quahties  and  clothed  with  real  uses, 
and  the  money  would  have  been  land  "  (8  Ves.  236)  ;  clearly  recognizing 
the  rule,  that  conversion  takes  effect  from  the  moment  of  the  execu- 
tion of  the  deed  ;  and  the  rights  of  the  parties,  and  the  character  in 
which  the  property  is  taken  by  them,  are  to  be  determined  according  to 
that  conversion. 

The  principle  of  these  authorities  is  therefore  clearly  settled ;  and 
where,  as  here,  real  estate  is  settled  by  deed  upon  trust  to  sell  for  cer- 
tain specified  purposes,  and  one  of  those  purposes  fails,  there,  whether 
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the  trust  for  sale  is  to  arise  in  the  lifetime  of  the  settlor  or  not  until 
after  his  decease,  the  property-  to  that  extent  results  to  the  settlor  as 
personalty  from  the  moment  the  deed  is  executed. 

The  only  exception  is,  where  the  whole  of  the  purposes  for  which 
conversion  is  directed  fail  from  the  moment  of  the  delivery  of  the  deed. 
In  Ripley  v.  Waterworth,  7  Ves.  435,  Lord  Eldon  admits,  that,  where 
•conversioa  is  directed  for  a  particular  and  special  purpose,  or  out  and 
out,  but  the  produce  to  be  applied  to  a  partictilar  purpose,  and  the  pur- 
pose fails,  the  intention  fails,  and  this  court  regards  the  grantor  as  not 
having  directed  the  comvfirsion.  So  here,  if  at  the  moment  when  the 
grantor  put  his  hand  to  this  deed,ihe  purpose  for  which  conversion  was 
directed  had  failed,  —  for  instance,  if  he  "had  ^iven  all  the  proceeds  in- 
stead of  a  part  to  charitable  purposes,  so  that  the  property  would  have 
been  at  home  in  his  lifetime,  the  court  would  have  regarded  It  as  if  no 
conversion  had  been  directed,  and  the  property  would  have  resulted  to 
the  grantor  as  real  estate.  And  so  in  Hewitt  v.  Wright,  if  the  (jnly 
purpose  of  conversion  had  been  the  gift  tp  Dorothy  on  her  marriage, 
and  she  had  been  already  dead  at  the  date  of  the  deed  without  having 
been  married,  there  again  the  court  would  have  regarded  the  grantor  as 
not  having  directed  a  conversion. 

But  here  that  consideration  does  not  arise.  Here  some  of  the  pur- 
poses for  which  conversion  was  directed  had  not  failed  when  the  deed 
was  executed. 

It  appears  to  me,  therefore,  that  the  property  in  question  resulted  to 
the  grantor  as  personalty. 


STEED  V.   PEEECE. 

Chancekt.     1874. 
\Refm-Ud  L.  B.  18  Eq.  192.] 

Bt  an  indenture  dated  the  29th  of  May,  1857,  certain  real  estate 
was  assured  unto  and  to  the  use  of  Francis  Davis  and  Sarah  Preece, 
their  heirs  and  assigns,  in  trust  for  John  Preece  and  Edward  Edwin 
Preece,  and  the  heirs  of  their  respective  bodies,  in  equal  shares  as 
tenants  in  common  ;  and  if  either  of  them  should  die  without  issue, 
then  as  to  the  entirety  of  the  premises  for  the  other  of  them  and  the 
heirs  of  his  body  ;  and  if  both  should  die  without  issue,  then  as  to  part 
of  the  real  estate  in  trust  for  Sarah  Preece  for  life,  and  after  her  death 
for  Francis  Davis,  his  heirs  and  assigns,  and  as  to  the  residue  of  the 
same  real  estate  upon  trust  for  Francis  Davis,  his  heirs  and  assigns. 

Both  John  Preece  and  Edward  Edwin  Preece  were  illegitimate, 
and  at  the  date  of  the  deed  were  infants  aged  ten  and  two  years 
respectively. 
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Francis  Davis  died  in  1866.  In  1867  Sarah  Preece  intermarried 
with  John  Steed. 

In  January,  1868,  Mr.  and  Mrs.  Steed  filed  the  bill  in  this  suit 
against  John  Preeee  and  Edward  Edwin  Preece,  praying  that  the 
trusts  of  the  indenture  might  be  administered  by  the  court ;  that 
proper  directions  might  be  given  as  to  the  letting  and  management 
of  the  trust  property ;  that  if  it  should  appear  to  the  court  necessary 
or  expedient,  a  partitiou«of  the  trust  property  between  the  defendants 
might  be  directed ;  and  that  provision  might  be  made  for  the  costs  of 
the  suit. 

John  Preece  attained  twenty-one  on  the  3d  of  January,  1868.  On 
the  19th  of  June,  1868,  a  decree  was  made  which,  after  declaring  that 
the  trusts  ought  to  be  administered,  decreeing  accordingly,  and  direct- 
ing an  account  of  the  rents  and  profits,  proceeded  as  follows:  "And 
his  Lordship  being  of  opinion  that  it  will  be  for  the  benefit  of  the  infant 
defendant  that  the  premises  comprised  in  the  said  indenture  should  be 
sold,  and  the  defendant  John  Preece  consenting  thereto,  doth  order  that 
the  same  be  sold  with  the  approbation  of  the  judge,  the  defendant  John 
Preece  being  at  liberty  to  bid  and  become  the  purchaser  thereof ;  and 
it  is  ordered  that  the  money  to  arise  from  such  sale  be  paid  into  the 
bank,  with  the  privitj-  of  the  Accountant-General  of  this  court,  to  the 
credit  of  this  cause,  /Steed  v.  Preece,  1868  S.  1.  And  his  Lordship  doth 
declare  that  the  costs  of  the  said  infant  defendant  are  to  be  a  charge 
upon  his  share  of  the  said  premises.  And  the  further  consideration  of 
this  cause  is  adjourned,  and  anj-  of  the  parties  are  to  be  at  liberty  to 
appl}-  as  thej-  may  be  advised." 

The  property  was  sold  under  this  decree,  and  the  purchase-money  was 
paid  into  court. 

By  an  order  made  in  the  suit  on  the  19th  of  December,  1868,  it  was 
ordered  that  the  costs  of  the  suit  of  the  plaintiffs  and  defendants  should 
be  taxed,  including  in  the  costs  of  the  defendant  John  Preece  the  costs 
of  enrolling  the  convej'ances  of  the  property  to  the  purchasers ;  that 
such  costs,  when  taxed  (except  the  said  costs  of  enrolling  the  convey- 
ances) should  be  paid  out  of  the  purchase-money  in  court ;  that  out  of 
one  equal  moietj'  of  the  residue  of  the  said  purchase-mone}'  the  costs 
of  enrolling  the  conveyances  should  be  paid,  and  that  the  residue  of  the 
said  moietj'  should  be  paid  to  the  defendant  John  Preece ;  and  that  the 
remaining  moiety  of  the  purchase-monej'  should  be  invested  in  bank 
annuities  in  trust  in  the  cause,  "the  account  of  the  infant  defendant 
Edward  Edwin  Preece ; "  and  that  the  dividends  to  accrue  on  such 
bank  annuities  be  paid  to  the  guardian  of  the  infant  defendant,  and  be 
applied  towards  his  maintenance ;  and  liberty  to  applj'  was  given. 

A  moiety  of  the  fund  remaining  after  payment  of  costs  was  accord- 
ingly invested  in  bank  annuities  and  carried  to  the  account  directed  by 
the  last  stated  order.     The  other  moiety  was  paid  out  to  John  Preece. 

Edward  Edwin  Preece  died  on  the  6th  of  January,  1874,  without 
having  attained  twenty-one,  and  without  issue. 
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On  the  9tli  of  Februaiy,  ]874,  John  Preece  executed  a  deed  (which 
was  afterwards  enrolled  in  Chancery) ,  whereb}'  he  purported  to  bar  his 
estate  tail  in  the  said  fund  in  court ;  and  he  now  presented  a  petition 
asking  for  payment  of  the  fund  to  himself. 

By  direction  of  the  court,  the  petition  was  served  on  the  Attorney- 
General. 

Mr.  Ulackmore,  for  the  petitioner. 

Mr.  Hemming.,  for  the  Attorney-General,  was  not  called  upon. 

Sir  G.  Jessel,  M.  R.  This  particular  case  does  not  raise  all  the 
questions  which  have  been  argued. 

The  facts  are  verj'  simple.  Two  persons,  one  an  infant,  the  other 
adult,  are  entitled  in  equity  to  real  estate  as  tenants  in  common  in 
tail,  with  cross-remainders  between  them.  A  suit  is  instituted  \)x 
trustees  for  administration  of  the  trusts  of  the  instrument  under  which 
these  persons  are  entitled,  and  a  decree  is  made  in  this  form  :  —  [His 
Honor  read  the  decree.]  Under  that  decree  the  estate  is  sold,  and  the 
purchase  money  paid  into  court ;  and  by  the  order  on  further  consider- 
ation one  half  of  the  fund  in  court  is  paid  to  the  adult,  and  the  other 
half  is  carried  over  to  the  ordinary  separate  account  of  the  infant ;  and 
under  these  circumstances  the  infant  would  have  been  absolutelj'  en- 
titled to  that  moiety  if  he  had  attained  twenty-one.  The  infant,  how- 
ever, died  under  twenty-one  ;  and  thereupon  this  petition  is  presented 
by  the  adult  to  have  the  money  paid  to  him. 

The  petitioner  says  that,  notwithstanding  the  decree  and  order  I 
have  mentioned,  the  proceeds  of  sale  must  be  treated  as  realty ;  that 
he,  being  originally  tenant  in  tail  in  remainder,  has  barred  his  estate 
tail,  and  is  now  absolutelj'  entitled  to  the  fund.  But  the  answer  to  that 
is  simple :  the  estate  has  been  sold  and  turned  into  monej'  in  a  suit  to 
which  he,  being  an  adult,  was  part}',  and  that  too,  so  far  as  the  decree 
is  concerned,  by  his  consent.  He  cannot  now  be  heai'd  to  say  that  that 
■was  wrong,  first,  because  it  was  done  by  consent ;  and,  secondly,  be- 
cause the  decree  stands  unreversed,  and  therefore  would  be  binding  on 
him,  even  if  he  had  not  consented.  The  estate  has,  therefore,  been 
properly  converted  into  money,  and  as  between  volunteers  —  which 
both  administrators  and  remaindermen  are  —  it  has  been  laid  down 
that  they  must  take  the  estate  as  they  find  it. 

In  Oxenden  v.  Lord  Compton,  2  Ves.  69,  70,  Lord  Loughborough 
■us,  speaking  of  the  real  and  personal  representatives:  "Both  are 
volunteers.  Each  must  take  what  the}'  find  at  the  death  of  the  person 
entitled  for  life,  in  the  condition  in  which  they  find  it.  The  legal  right 
is  not  questioned  :  then  upon  what  equity  must  I  make  this  transmuta- 
tion for  the  benefit  of  a  person  equally  a  volunteer?"  That  is  the 
question  I  have  asked  here,  and  it  has  been  suggested  that  the  court 
was  wrong.  It  is  said  that  the  court  had  power  to  sell  for  the  purpose 
of  raising  costs,  but  for  no  other  purpose.  But  if  the  coui't  had  no 
power  to  sell  generally,  how  could  it  sell  for  costs  ?  An  infant  has  no 
costs :  the  costs  incurred  on  his  behalf  in  a  suit  are  the  costs  of  his 
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guardian  or  next  friend  ;  and  even  if  thej'  were  his  own,  I  know  of  no 
principle  by  virtue  of  which  the  debt  of  an  infant  can,  apart  from  a 
judgment,  be  charged  on  his  real  estate.  If,  then,  the  suggestion  be 
that  the  conversion  is  altogether  wrongful,  I  am  asked  to  reverse  a 
decree  of  the  court,  which  I  cannot  do. 

But  then  it  was  said  that  the  decree  of  the  court  was  partiallj'  wrong. 
Now,  as  to  that,  the  case  of  Flanagan  v.  Flanagan  appears  to  me  un- 
answerable :  —  [His  Honor  read  the  statement  of  this  case  contained 
in  the  judgment  in  Fletcher  v.  Ashburner,  1  B.  C.  C.  500.]  T  am  aware 
that  the  decision  of  Vice-Chancellor  Shadwell  in  Jermy  v.  Preston,  13 
Sim.  356,  and  the  decision  of  Lord  Roinillj-  in  Cooke  v.  Dealey,  22 
Beav.  196,  appear  at  first  sight  to  be  antagonistic  to  this.  In  Jermy  v. 
Preston  the  report  does  not  state  the  trusts  of  the  term  the  estate  sub- 
ject to  which  had  been  sold :  but  counsel  on  both  sides  appear  to  have 
said  that  the  court  had  sold  more  than  was  necessar\-.  How  that 
could  be  is  difficult  to  understand,  for  it  appears  from  the  report  that 
the  decree  ordered  a  sale  or  mortgage,  with  the  master's  approbation, 
of  a  sufficient  part  of  the  estates  comprised  in  the  term,  and  that  the 
master  made  a  report  approving  of  the  sale,  by  which  he  must  have 
found  that  a  sufficient  part  was  sold.  Again,  the  judgment  in  Coohe 
V.  Dealey  is  based  on  a  general  principle  assumed  to  have  been  laid 
down  in  Ackroyd  v.  Smithson,  1  B.  C.  C.  503,  viz.,  that  the  con- 
version of  real  estate  into  personalt}-  onlj'  takes  effect  to  the  extent  of 
the  object  required,  and  that  beyond  this  the  rights  of  the  parties  re- 
main the  same  as  if  no  conversion  had  taken  place.  But  all  that  Ac7c- 
royd  V.  Smithson  decided  was,  that  a  conversion  directed  by  a  testator 
is  a  conversion  only  for  the  purposes  of  the  will,  and  that  all  that  is  not 
wanted  for  these  purposes  must  go  to  the  person  who  would  have  been 
entitled  but  for  the  will.  It  does  not  decide  that  if  the  court  or  a  trustee 
sell  more  than  is  necessary  there  is  anj-  equitj'  to  reconvert  the  surplus 
for  the  benefit  of  the  heir-at-law  of  the  person  entitled  at  the  time  of 
the  sale.  As  I  have  already  remarked,  it  is  not  necessary  to  decide 
that  question  now :  but  it  seems  to  me  that  if  a  conversion  is  rightfully 
made,  whether  by  the  court  or  a  trustee,  all  the  consequences  of  a  con- 
version must  follow  :  and  that  there  is  no  equitj-  in  favor  of  the  heir  or 
anj-  one  else  to  take  the  propertj'  in  any  other  form  than  that  in  which 
it  is  found :  and  that  the  sole  question  to  be  considered  in  all  these 
cases  is,  whether  the  estate  has  been  rightfully  or  wrongfullj'  sold. 

There  will  be  a  declaration  that  the  fund  is  paj-able  to  the  legal  per- 
sonal representative  of  the  infant ;  but  the  petitioner  will  have  his  costs 
out  of  the  fund. 


CHAP.  I.]  MEEK  V.    DEVENISH.  543 


MEEK  V.   DEVENISH. 
Chancery  Division.     1877. 

[Reported  6  Ch.  D.  566.] 

George  Meek  made  Ms  will,  dated  the  29th  of  May,  1851,  and 
llierebj',  after  giving  various  legacies,  gave,  devised,  bequeathed,  and 
appointed  all  the  rest,  residue,  and  remainder  of  his  real  and  personal 
estate  and  effects  to  which  he  might  be  entitled,  or  which  he  might 
have  power  to  appoint  at  the  time  of  his  decease,  to  his  wife  and  his 
son  George  Meek  the  younger,  and  Charles  Henry  Weston,  their  heirs, 
executors,  administrators,  and  assigns,  according  to  the  natures  and 
quality  thereof  respectively,  upon  trust  to  sell  and  dispose  of  the  same, 
with  power  nevertheless  for  his  trustees  for  the  time  being  in  their 
discretion,  and  for  snch  time  as  might  seem  expedient,  to  defer  the  sale 
and  conversion  of  all  and  any  part  of  his  residuarj',  real,  and  personal 
estate,  and  so  long  as  his  real  estate,  or  any  part  thereof,  should  re- 
main unsold,  to  keep  the  same  in  tenantable  repair.  And  the  testator 
declared  that  his  trustees  for  the  time  being  should  stand  possessed  of 
the  money  arising  from  his  said  residuarj-,  real,  and  personal  estate 
upon  trust,  in  the  first  place,  to  pay  thereout  all  his  funeral  and  testa- 
mentar}'  expenses  and  debts,  and  upon  further  trust  to  invest  the  resi- 
due of  the  said  monej-  in  manner  therein  mentioned,  and  to  hold  the 
same  and  the  income  thereof  upon  trust  during  the  widowhood  of  his 
wife,  out  of  the  income  to  pay  to  his  wife  or  her  assigns,  for  her  and  their 
own  benefit,  the  j'earlj-  sum  of  £750,  and  subject  as  aforesaid  upon  trust 
to  pay  the  residue  of  the  income  which  should  accrue  during  the  widow- 
hood of  his  wife  unto  his  son  George  Meek  the  j'ounger,  unless  and 
until  he  should  do  anj'  act  whereby  or  in  consequence  whereof  all  or  any 
part  of  the  income,  if  made  payable  to  him  absolutelj-,  would  become 
vested  in,  or  disposable  bj-,  any  other  person  or  persons,  or  unless  and 
until  an}'  legal  or  equitable  proceedings  should  be  taken  or  enforced 
against  him  or  his  property  by  reason  whereof  all  or  anj-  part  of  the 
same  income,  if  payable  to  him  absolutely,  might  be  applied  for  the 
purpose  of  satisfying  anj-  debt  or  debts  then  due,  or  thereafter  to  be- 
come due,  fiom  him  ;  and  in  case  the  estate  thereinbefore  limited  to 
his  son  George  Meek  the  younger  should  determine  during  the  widow- 
jiood  of  his  said  wife,  then  upon  trust  to  pay  the  residue  of  the  income 
thenceforth  to  accrue  during  such  widowhood  unto  his  said  wife,  and 
after  her  death  or  second  marriage,  which  should  first  happen,  upon 
trust  as  to  one  equal  moiety  of  the  trust  premises,  and  the  income 
tlienceforth  to  accrue  in'  respect  thereof  for  his  son  George  Meek  the 
3'ounger,  his  executors,  administrators,  and  assigns  absolutel}-,  and  as 
to  the  other  equal  moiety  of  the  said  trust  premises,  and  the  income 
thenceforth  to  accrue  in  respect  thereof,  in  case  the  estate  thereinbefore 
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limited  to  his  son  George  Meek  the  j-ounger  should  not  have  deter- 
mined during  the  widowhood  of  his  wife  under  the  proviso  thereinbefore 
in  that  behalf  contained,  and  his  son  should  not  have  done  anj-  act 
whereby  the  second  moiety  should  be  vested  in  any  other  persons,  then 
upon  trust  for  the  absolute  benefit  of  his  son  George  Meek  the  younger, 
his  heirs,  executors,  and  administrators.  And  after  declaring  that  his 
son  George  Meek  should  not  be  deprived  of  the  benefit  of  any  of  the 
trusts  thereinbefore  contained  in  his  favor  bj-  reason  of  his  executing 
any  deed  or  deeds  of  settlement  in  contemplation  of  an}-  marriage  he 
might  contract,  the  said  George  Meek  the  elder  declared  that  in  ease  of 
any  event  whereby  the  trust  lastlj-  above  stated  should  become  inoper- 
ative, that  the  said  second  moiety  and  the  income  thereof  should  be 
held  by  the  trustees  or  trustee  for  the  time  being  of  his  will,  from  and 
after  the  decease  or  second  marriage  of  his  said  wife,  upon  certain 
trusts  in  favor  of  George  Meek  the  jonnger  and  his  wife  and  children, 
which  in  the  events  that  had  happened  had  failed,  and  were  incapable 
of  coming  into  operation. 

Bj'  a  settlement  dated  in  September,  1858,  made  upon  the  marriage 
of  George  Meek  the  younger,  to  which  George  Meek  the  elder  was  a 
party,  George  Meek  the  elder  covenanted  that  his  executors  or  admin- 
istrators should  within  six  months  after  the  death  of  himself  and  Amelia 
Meek,  his  wife,  paj-  to  the  trustees  of  the  settlement  the  sum  of 
£20,000,  and  that  he  the  said  George  Meek  the  elder,  his  executors  or 
administrators,  would  in  the  mean  time,  and  until  the  £20,000  should 
be  paid,  paj-  to  the  trustees  an  annual  sum  of  £1000,  as  and  for  interest 
on  such  sum  of  £20,000.  Provided  always,  that  in  case  he  or  his  wife 
should  pay  the  said  sum  of  £20,000  during  their  lives  then  the  annual 
payment  of  £1000  should  cease,  and  it  was  declared  that  the  £20,000 
should  be  held  bj-  the  trustees  upon  the  trusts  of  the  settlement. 

George  Meek  the  elder  died  on  the  8th  of  December,  1859,  and  his 
will  was  proved  by  his  son,  who  took  possession  of  his  real  and  per- 
sonal estate,  and  thereout  paid  his  debts  and  funeral  expenses,  except 
the  £20,000  covenanted  to  be  paid  to  the  trustees  of  the  settlement. 

After  the  death  of  George  Meek  the  elder,  the  freehold  estates  re- 
mained unsold,  and  Amelia  Meek  resided  with  George  Meek  the 
younger  at  Brantridge  Park,  which  was  part  of  the  real  estate,  during 
his  life.  George  Meek  the  younger  was  never  declared  bankrupt  and 
never  did  or  suffered  anything  wherebj^  any  of  the  interest  to  which  he 
was  entitled  under  the  said  will  or  settlement  determined. 

George  Meek  the  }'ounger,  during  his  life,  retained  the  annual  sum 
of  £1000  covenanted  to  be  paid  to  the  trustees  of  his  settlement,  and 
no  part  of  the  £20,000  had  yet  been  paid. 

George  Meek  the  j-ounger  made  his  will  on  the  7th  of  December, 
1874,  and  thereb}'  after  giving  various  directions  as  to  his  furniture, 
books,  and  other  chattels,  declared  that  it  should  be  lawful  for  his  wife 
during  her  widowhood  to  occupy  his  dwelling-house  at  Brantridge 
Park  and  the  lands  appertaining  thereto,  and  subject  thereto,  he  gave, 
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devised,  and  appointed  all  bis  freehold  and  copyhold  messuages,  lands, 
tenements,  and  hereditaments  in  Sussex,  being  the  estates  devised  by 
his  father's  will,  to  certain  uses  in  favor  of  his  sons  and  their  issue 
(which  in  the  events  that  had  happened  had  failed) ,  and  in  case  of  the 
failure  of  such  estates,  to  the  use  of  his  daughter  the  plaintiff,  Con- 
stance Amelia  Meek,  for  life,  and  after  her  death  to  the  use  of  the  first 
and  every  other  son  of  his  daughter  in  tail,  with  remainder  to  her  first 
and  other  daughters  in  tail,  with  remainder  to  his  daughter  the  defend- 
ant, Marj'  Florence  Meek,  for  life,  and  afterwards  to  her  sons  and 
daughters  in  tail,  with  remainder  to  certain  uses  in  favor  of  his  other 
daughters  and  their  issue,  and  in  case  of  the  failure  of  such  estates  the 
testator  directed  that  his  said  freehold  Sussex  estates  should  sink  into 
and  form  part  of  his  residuary  estate.  And  the  testator  bequeathed 
all-  his  personal  estate  to  his  trustees  to  sell  and  convert  into  money, 
and  stand  possessed  thereof  in  trust  for  all  his  children  upon  attaining 
twent3'-one  in  manner  therein  mentioned. 

George  Meek  the  younger  died  on  the  8th  of  December,  1874,  and 
his  legal  personal  representatives  became  also  the  legal  personal  rep- 
resentatives of  George  Meek  the  elder.  George  Meek  the  younger  left 
his  wife  Fannj'  Amelia  Meek,  and  Amelia  Meek,  his  mother,  and  the 
plaintiff  and  the  defendant,  Mary  Florence  Meek,  who  were  infants, 
his  onlj'  children  him  surviving.  Fanny  Ameha  Meek  died  on  the  13th 
of  December,  1874,  and  Amelia  Meek  died  on  the  loth  of  December, 
1874.  George  Meek  the  younger  was  at  his  death  possessed  of  real 
and  personal  estate  of  considerable  value  in  addition  to  the  Sussex 
estate  specificallj^  devised  by  his  will. 

The  bill  was  filed  for  the  administration  of  the  real  and  personal 
estate  of  George  Meek  the  younger,  and  for  the  administration  of  the 
real  and  personal  estate  of  George  Meek  the  elder,  and  for  carrying 
out  the  trusts  of  both  wills  under  the  direction  of  the  court. 

Glasse,  Q.  C,  and  I/evett,  for  the  plaintiff. 

JSristowe,  Q.  C,  and  Qiffard,  for  the  second  daughter  of  George 
Meek  the  younger. 

J.  Pearson,  Q.  C,  and  Northmore  Lawrence^  for  the  trustees  and 
executors  of  the  will. 

Higgina,  Q.  C,  and  E.  Ford,  for  the  trustees  of  the  marriage 
settlement. 

Malins,  "V.  C,  after  stating  the  effect  of  the  will  to  be  to  give 
George  Meek  the  younger,  after  his  mother's  death,  one  moiety  of  the 
estate  absolutely,  and  to  give  him  the  other  moiety  in  the  event  (which 
happened)  of  his  not  doing  any  act  during  the  widowhood  to  divest  the 
income,  or  any  act  to  divest  the  second  moiety,  continued ;  — 

Now  comes  the  question  whether  he  was  entitled  to  the  whole  pro- 
duce of  this  estate  ?  In  mj-  opinion  there  can  be  nothing  more  clear 
than  that  a  person  who  is  absolutely  entitled  to  the  produce  of  real 
estate  has  a  right  to  saj',  "  I  will  not  have  it  sold,  I  desire  to  keep  it  in 
specie,"  and  if  the  trustees  resist  that  demand  he  can,  as  a  matter  of 
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course,  get  an  injunction  to  prevent  their  selling,  provided  the  neces- 
sary provision  is  made  for  charges,  and  it  is  equally  clear  that  if  the 
person  giving  that  notice  is  not  absolutely  entitled,  but  that  other  per- 
sons are  interested  with  him,  that  is,  if  the  property  is  divided  between 
two  persons  and  one  of  them  gives  notice  that  he  will  retain  it  in 
specie,  that  is  an  absolute  nullity  against  his  companion,  because  he 
cannot  do  anything  to  prejudice  another  person,  and  the  trustees  would 
be  bound  to  sell.  If  a  man  gives  his  property  to  be  sold,  and  divides 
the  proceeds  into  one  hundred  shares,  and  gives  ninety-nine  of  those 
shares  to  A.  and  one  share  to  B.,  A.  cannot,  without  B.'s  concurrence, 
retain  the  property  in  specie,  and  B.  would  have  a  right  to  say,  "  I  will 
have  it  sold  ;  "  and,  therefore,  unless  j-ou  get  the  concurrence  of  all 
parties  no  election  can  take  place. 

The  other  point  which  I  have  to  decide  here  (and  it  is  one  upon 
which  I  have  had  not  the  slightest  doubt  from  the  moment  the  case  was 
opened)  is,  whether  a  person  who  is  entitled  absolutely  in  a  contingent 
event  niaj'  not,  before  the  happening  of  the  contingent  event,  bind  the 
trustees  and  saj'  to  them,  "  If  the  contingent  event  happens  before  ray 
death  I  will  elect  to  have  this  property  kept  in  specie."  I  have  no 
doubt  whatever  that  if  the  property  is  given  to  trustees  upon  trust  to 
sell  and  paj-  the  produce  to  A.  if  one  event  happens,  and  to  B.  if 
another  event  happens,  and  B.  says,  "  If  I  become  entitled  to  this 
property  I  will  not  have  it  sold,"  and  that  event  happens  in  his  favor, 
he  has  an  equal  right  to  saj'  to  the  trustees,  "  I  will  not  have  the  prop- 
erty sold."  It  is  not  necessary-  that  he  should  be  absolutely  entitled 
to  the  whole  propertj-  when  he  gives  the  notice,  but  when  he  becomes 
entitled  the  previous  notice  is  operative.  In  this  case  the  testator, 
George  Meek  the  younger,  was  absolutelj'  entitled  unless  an  event 
should  happen  which  never  did  happen,  and  therefore  if  he  had  given 
formal  notice  to  the  trustees  thej-  would  have  been  bound  to  obey  that 
notice  when  it  was  ascertained,  as  it  was  on  his  death,  that  in  the 
event  that  happened  he  became  absolutelj-  entitled  to  the  propertj-. 

Now  is  there  an^-thing  to  be  found  in  the  books  contrary  to  that  ?  I 
should  be  astonished  if  there  were.  The  only  case  relied  upon  is  the 
case  of  Sisson  v.  Giles,  3  D.  J.  &  S.  614,  which  is  a  decision  of  Lord 
Westburj-'s.  The  decision  is  this  —  two  persons  were  absolutely  en- 
titled to  the  produce  of  real  estate  ;  they  were  required  to  execute  a 
deed-poll  requiring  the  estate  not  to  be  sold.  Nothing  could  be  more 
clear  than  that  that  would  stop  the  sale,  but  it  turned  out  that  one  of 
them  was  a  married  woman,  and  the  deed,  therefore,  went  for  nothing. 
That  case  is  no  authority  in  favor  of  the  arguments  I  have  heard  from 
Mr.  Bristowe  and  Mr.  Giffard. 

Then  is  there  any  principle  on  which  a  man  .who  is  entitled  to  an 
estate  in  a  contingent  event,  which  maj'  happen  in  his  favor,  maj'  not 
give  notice  that  if  that  event  does  happen  he  will  have  the  land  itself 
instead  of  the  monej-?  A  man  may  have  a  favorite  estate,  as  I  have 
pointed  out,  given  to  him  in  a  contingent  event,  and  would  not  have  it 
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converted  into  money  at  any  price  whatever.  Suppose  a  boy  to  be 
entitled  to  the  estate,  and  if  he  dies  under  the  age  of  twenty-one  some 
one  else  becomes  entitled,  and  he  says  to  the  trustees,  "Mind,  if  I  be- 
come entitled  to  the  estate  I  will  keep  it  in  specie,"  it  would  be  a  mon- 
strous thing  to  say  that,  notwithstanding  he  gave  that  notice,  he  has 
no  right  to  retain  the  estate  in  specie.  That  would  be  contrary  to  all 
principle.  I  believe  the  law  to  be  thoroughly  settled  that,  when  a  man 
is  entitled  to  property  in  a  contingent  event,  he  maj'  devise  it,  he  may 
dispose  of  it,  he  may  make  it  the  subject  of  mortgage,  or  sell  it,  or 
make  it  the  subject  of  election,  or  anything  else.  All  he  must  do  is  to 
take  care  that  notliing  is  done  to  interfere  with  the  interests  of  third 
parties  ;  and  if  notice  is  given  while  his  interest  is  contingent,  it  is  just 
as  binding  when  the  contingency  happens  as  if  it  was  given  afterwards. 
If  there  were  anything  wanting  to  confirm  me  in  this  opinion,  it  would 
be  the  view  taken  by  the  Court  of  Appeal  in  the  case  which  Mr.  Glasse 
cited  to  me  of  Mutlow  v.  Bigg,  1  ,Ch.  D.  .385. 

My  view  on  this  point  being  perfectly  clear  and  without  a  shadow  of 
doubt,  the  only  question  that  remains  is,  Was  there  enough  done  by 
the  testator  to  make  an  election  ?  He  survived  his  father  for  fifteen 
years.  He  and  his  mother  and  wife  and  familj'  always  lived  in  this 
place,  and  everj'  act  that  he  did  showed  his  intention  to  keep  it  in 
specie.  That  I  admit  would  not  be  enough.  If  he  had  simph-  died  in- 
testate, notwithstanding  these  circumstances,  I  think  it  would  have 
gone  as  part  of  his  personal  estate.  But  he  makes  his  will,  and  by 
limitations  of  the  most  cautious  nature,  deals  with  this  propertj-,  giving 
his  land,  giving  the  mansion-house,  giving  the  whole  estate  in  specie, 
and  limiting  it  to  the  elder  daughter  for  life,  with  remainder  to  her  first 
and  other  sons  suocessivelj-  in  tail,  and  failing  her  issue,  with  remain- 
der over.  Therefore  he  has  shown  the  clearest  intention  that  this 
property-  shall  not  be  converted,  and  that  being  the  family  residence,  it 
shall  be  retained  as  such,  and  be  the  residence  of  the  head  of  the 
family.  I  am  as  clear  upon  this  point  as  I  was  upon  the  other,  that 
he  not  only  had  the  right  to  elect,  but  that  he  has  done  enough  to 
make  the  election,  and  that  this  property  must  be  treated  therefore 
as  part  of  his  real  estate  ;  the  consequence  of  which  is  that  the  infant 
plaintiff  is  entitled  to  the  estate  for  life,  with  contingent  remainders 
to  her  issue  and  remainders  over  to  her  sister  Mary  Florence  Meek, 
and  in  the  same  manner  remainders  to  her  issue. 

The  declaration  will  therefore  be  that  George  Meek  the  j-onnger  had 
power  to  elect  to  take  as  real  estate  the  estate  devised  b^'  the  will  of 
George  Meek  the  elder,  and  that  he  did  elect  by  his  acts  in  his  lifetime 
to  do  so,  and  that  the  estate  is  to  be  treated  as  his  real  estate. 


548  CUETEIS  V.  WOEMALD.  [CHAP.  I. 


CUETEIS   V.   WORMALD. 
Chancery  Division  and  Court  of  Appeal.     1878. 

[Reported  10  Ch.  Div.  172.] 

The  testator,  George  Gent,  died  in  1818,  having  bj'  his  will  devised 
his  real  estates  in  settlement,  limiting  life  estates  to  several  persons, 
with  remainders  to  their  sons  successively  in  tail  male,  and  the  ultimate 
reversion  in  fee  to  a  relation  who  died  in  the  testator's  lifetime.  B3'  a 
codicil  he,  on  the  death  of  the  devisee  of  the  reversion,  substituted  an- 
other devisee  ;  but  by  a  seventh  codicil  revoked  this  substituted  devise, 
and  by  an  eleventh  codicil  directed  that  "  the  remainder  of  the  fee 
simple  of  all  m^'  landed  estates  shall  go  in  such  wa}-  as  the  law  may 
direct.''  He  directed  his  trustees,  whom  he  also  appointed  his  execu- 
tors, to  la3-  out  his  residuary  personal  estate  in  the  purchase  of  free- 
hold and  copyhold  estates  to  be  settled  to  the  same  uses. 

All  the  tenants  for  life  survived  the  testator  and  died  without  issue, 
and  on  the  death  of  the  survivor  of  them  in  1870,  all  the  dispositions 
of  the  real  estate  came  to  an  end. 

The  next  of  kin  of  the  testator  at  his  death  were  Edward  Walker  and 
Benjamin  Walker.  Edward  Walker  died  in  1820,  and  Benjamin  Walker 
in  1827.  The  testator's  debts  .and  funeral  expenses  and  legacies  were 
all  paid,  and  at  various  times,  beginning  in  1821  and  ending  in  1870, 
considerable  sums  forming  part  of  the  testator's  residuary-  estate  were 
invested  in  the  purchase  of  freehold  and  copyhold  estates.  The  free- 
holds so  purchased  were  for  the  most  part,  if  not  entirely,  convej"ed  to 
the  uses  declared  bj-  the  will  and  codicils  concerning  the  devised  estates. 
The  copyholds  were  surrendered  to  the  trustees  on  corresponding  trusts. 
The  last  of  these  purchases  was  completed  after  the  death  of  the  last 
tenant  for  life,  but  the  contract  had  been  entered  into  before  his  death. 

Edward  Walker  devised  his  real  estates  to  bis  son  George  Walker 
absolutely.  Benjamin  Walker  died  intestate  as  to  his  residuary  real 
estate,  leaving  George  Walker  his  heir-at-law.  George  Walker  devised 
.•ill  his  real  estate  to  the  plaintiff  E.  Walker  and  the  defendant  Robert 
Walker  upon  trusts.  The  plaintiff  E.  Walker  and  the  defendant  Robert 
Walker  were  thus  the  real  representatives  both  of  Edward  Walker  and 
of  Benjamin  Walker,  and  they  were  also  the  personal  representatives  of 
P>lward  Walker.  The  personal  representative  of  Benjamin  Walker  was 
Jeremiah  Curteis,  the  other  plaintiff.  The  plaintiff  E.  Walker  was  the 
heir-at-law  of  both  Edward  Walker  and  Benjamin  Walker. 

By  an  order  made  on  the  13th  of  November,  1876,  it  was  declared 
that,  according  to  the  true  construction  of  the  will  and  codicils  of  the 
testator,  and  in  the  events  which  had  happened,  he  had  died  intestate 
as  to  the  corpus  of  his  residuary  personal  estate,  and  that  his  next  of 
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kin,  according  to  the  Statutes  of  Distribution,  living  at  his  death,  were 
entitled  to  such  corpus. 

A  summons  was  now  taken  out  by  the  plaintiff  E.  Walker,  asking 
for  a  declaration  that  the  corpus  of  the  residuary  personal  estate,  to 
which  tiie  next  of  kin  were  declared  by  the  order  of  the  13th  of  Novem- 
ber, 1876,  to  be  entitled,  devolved  as  real  estate.  The  summons  was 
heard  before  the  blaster  of  the  Bolls  on  the  3d  of  March,  1878. 

Davey,  Q.  C,  and  Homer,  for  the  plaintiff  E.  Walker. 

Chitty,  Q.  C,  and  Murray,  for  the  legal  personal  representatives  of 
Benjamin  Walker. 

Bagshawe,  Q.  C,  and  Snape,  for  the  defendant  Robert  Walker. 

Jessel,  M.  R.  The  point  which  I  have  to  consider  and  to  decide  is 
this  :  A  testator  directed  his  trustees  —  for  although  the  same  persons 
may  have  been  appointed  executors  thej'  are  for  this  purpose  trustees, 
and  trustees  only  —  to  laj-  out  his  residuary  personal  estate  in  the  pur- 
chase of  real  estate,  freeholds  and  copjholds,  to  be  settled  to  certain 
uses,  comprising  a  long  series  of  limitations.  The  residue  was  ascer- 
tained, that  is,  the  testator's  debts  and  legacies  and  funeral  and  testa- 
mentary expenses  were  all  paid,  and  then  the  residue  was  at  different 
times  laid  out  by  the  trustees,  pursuant  to  the  will,  in  the  purchase  of 
freehold  and  copyhold  estates,  which  were  conveyed  so  as  to  vest  the 
legal  estate  in  the  trustees. 

That  being  so,  the  limitations  took  effect  to  a  certain  extent,  and 
then,  by  reason  of  failure  of  issue  of  the  tenants  for  life,  the  ultimate 
limitations  failed,  and  there  became  a  trust  for  somebody.  Now,  for 
whom  ? 

According  to  the  doctrine  of  the  Court  of  Equitj',  settled,  if  I  may 
say  so,  by  the  well-known  case  of  Ackroyd  v.  Smithson,  1  Bro.  C.  C. 
503  —  for  it  has  always  been  the  law  of  this  court  since  —  this  kind  of 
conversion  is  a  conversion  for  the  purposes  of  the  will,  and  does  not 
affect  the  rights  of  the  persons  who  take  by  law  independent  of  the 
will.  If,  therefore,  there  is  a  trust  to  sell  real  estate  for  the  purposes 
of  the  will,  and  the  trust  takes  effect,  and  there  is  an  ultimate  beneficial 
interest  undisposed  of,  that  undisposed  of  interest  goes  to  the  heir.  If, 
on  the  other  hand,  it  is  a  convei'sion  of  personal  estate  into  real  estate, 
and  there  is  an  ultimate  limitation  which  fails  of  taking  effect,  the  in- 
terest which  fails  results  for  the  benefit  of  the  persons  entitled  to  the 
personal  estate,  that  is,  the  persons  who  take  under  the  Statutes  of 
Distribution  as  next  of  kin.  Their  right  to  the  residue  of  the  personal 
estate  is  a  statutory-  right  independent  of  the  will. 

The  result  is  that  in  the  case  I  put  there  is  a  trust  for  the  next  of 
kin.  How  any  one  could  imagine  it  was  a  trust  for  anybody  else  it  is 
difficult  to  understand  ;  and  had  I  not  been  referred  to  the  judgment  of 
a  very  eminent  judge  on  this  subject  I  should  have  said  it  was  impossible 
to  understand  it. 

There  certainly  is  authority  for  saying  —  a  single  authority,  and  an 
authoritj'  standing  alone  —  that  the  ultimate  trust  is  not  for  the  next 
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of  kin,  but  for  the  executors.  Wby?  The  executors  have  ceased  to 
have  anything  whatever  to  do  with  the  matter.  They  have  paid 
over  the  legacy  to  the  legatee,  who  hajDpens  to  be  a  legatee-trustee, 
and  who  holds  it  by  law,  under  the  Statutes  of  Distribution,  as  trustee 
for  the  next  of  kin,  and  no  one  else.  By  what  process  of  reasoning  any 
other  result  can  be  arrived  at  I  have  been  unable  to  discover.  The 
decision  to  which  I  have  referred  is  one  which,  to  my  mind,  is  utterly 
oi)posed  to  the  whole  law  upon  the  subject. 

Then  the  next  question  which  arises  is,  how  does  the  heir-at-law  in 
the  first  case,  or  the  next  of  kin  in  the  second,  take  the  undisposed  of 
interest?  The  answer  is,  he  takes  it  as  he  finds  it.  If  the  heir-at-law 
becomes  entitled  to  it  in  the  shape  of  personal  estate,  and  dies,  there 
is  no  equitable  reconversion  as  between  his  real  and  personal  represen- 
tative, and  consequently  his  executor  takes  it  as  part  of  his  personal 
estate. 

On  the  other  hand,  if  the  next  of  kin,  having  become  entitled  to  a 
freehold  estate,  dies,  there  is  no  equitj'  to  change  the  freehold  estate 
into  anything  else  on  his  death  :  it  will  go  to  tlie  devisee  of  real  estate, 
or  to  his  heir-at-law  if  he  has  not  devised  it,  and  will  pass  as  real  es- 
tate. As  to  that,  there  is  no  question,  no  doubt,  no  difficult^'.  No 
one  has  suggested  anj-  other  principle,  and  even  in  the  case  cited  — 
Meynolds  v.  Godlee,  Job.  536,  582 — it  was  admitted  that  that  was 
the  principle,  and  the  only  point  of  difference  or  distinction  suggested 
was  that  which  appears  to  me  to  be  opposed  to  the  whole  law  on  this 
subject,  namelj',  that  there  was  an  ultimate  trust  for  the  executors,  and 
not  for  the  next  of  kin. 

As  that  does  not  seem  to  me  to  have  an}-  foundation,  and  as  it  ap- 
pears to  me  to  be  opposed  to  both  principle  and  authoritj-,  I  do  not 
consider  myself  bound  to  follow  that  decision,  and  I  may  saj-  that 
I  am  very  glad  to  find  I  can  invoke  the  very  same  judgment  of  the 
very  same  judge  for  the  purpose  of  showing  that  I  am  not  bound  to 
follow  it ;  for,  being  referred  to  a  decision  of  another  judge  —  the  Mas- 
ter of  the  Eolls  —  given  several  j-ears  before,  he  said  that  that  decision 
was  not  obligatory  upon  him  ;  but  that  as  he  thought  it  consonant  with 
sense  and  reason,  and  sound  law,  he  chose  to  follow  it.  Unfortunatelj' 
I  do  not  entertain  the  same  view  as  regards  this  authoritj-,  and  there- 
fore I  am  unable  to  follow  it. 

A  declaration  was  accordingly  made  "  that  all  the  real  estate  bought 
or  contracted  to  be  bought  before  the  death  of  the  last  tenant  for  life 
passed  to  Edward  Walker  and  Benjamin  Walker,  the  next  of  kin  of  the 
said  testator,  as  real  estate  in  equal  moieties,  and  that  George  Walker 
became  entitled  to  one  of  such  moieties  as  the  devisee  of  the  said  Edward 
Walker,  and  to  the  other  moiety  as  the  heir-at-law  of  the  said  Benjamin 
Walker  at  his  (Benjamin  Walker's)  death,  and  that  both  of  such  moie- 
ties "passed  to  the  devisees  of  the  real  estates  under  the  will  of  the  said 
George  Walker." 
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The  legal  personal  representative  of  Benjamin  Walker  appealed.  The 
appeal  was  heard  on  the  20th  of  December. 

Chitty,  Q.  C,  Ince,  Q.  C,  and  G.  Murray,  for  the  appellant. 

Davey,  Q.  C,  and  Homer,  for  the  plaintiff  Edward  Walker,  and 
Bdgshawe,  Q.  C,  and  Snape,  for  the  defendant  Robert  Walker,  were 
not  called  upon. 

James,  L.  J.  I  have  no  doubt  as  to  the  proper  decision  to  be 
arrived  at  in  this  case.  With  all  deference  to  the  judgment  of  Lord 
Hatherley,  it  is  impossible,  I  think,  to  arrive  at  any  other  conclu- 
sion than  that  at  which  the  Master  of  the  Rolls  has  arrived.  It  was 
settled  by  Cogan  v.  Stephens,  5  L.  J.  (Ch.)  17,  that  what  was  the 
right  rule  as  between  the  real  and  personal  estate  where  land  was 
directed  to  be  sold,  was  also  the  right  rule  as  between  the  two  es- 
tates in  the  case  where  money  was  directed  to  be  laid  out  in  the  pur- 
chase of  land,  that  is  to  say,  if  the  purpose  for  which  that  land  was 
required  failed,  the  undisposed  of  interest  went  back  to  the  persons 
entitled  to  the  personal  estate.  It  has  been  urged  that  this  means  that 
it  goes  back  to  the  executors  to  be  dealt  with  as  personal  estate.  But 
where  there  is  no  trust  remaining  to  be  performed,  and  the  executors 
have  entirely  discharged  themselves  from  every  executorial  dut}-,  it  is 
absurd  to  say  that  the  undisposed  of  interest  in  the  personal  estate  is 
to  go  back  to  them  upon  trust  for  the  persons  entitled  to  the  personal 
estate ;  it  goes  directly  to  the  persons  beneflcially  entitled,  that  is  to 
sa3',  to  the  next  of  kin,  just  as  the  undisposed  of  proceeds  of  the  sale 
of  real  estate  go  to  the  heir-at-law.  And  therefore  the  same  principle 
applies  in  both  cases,  which  is  this,  that  where  j'ou  trace  propert}'  into 
a  man  there  is  no  equitj-  between  his  different  classes  of  representatives 
as  to  altering  the  position  in  which  that  property  is.  If  it  is  money 
arising  from  the  sale  of  land  it  remains  money,  that  is  to  say,  the  heir- 
at-law  of  the  person  who  has  become  beneficially  entitled  to  it  as  heir-at- 
law  has  no  right  to  have  it  reconverted  into  land.  If  it  is  land  purchased 
under  a  direction  to  invest  in  land,  the  persons  interested  in  the  per- 
sonal estate  of  the  persons  who  have  become  entitled  to  it  as  next  of 
kin  have  no  right  to  have  it  reconverted  into  monej'.  This  property 
came  to  the  next  of  kin  in  the  shape  of  real  estate,  and  their  personal 
representatives  have  no  equitj-  to  have  it  converted,  but  it  must  go  to 
the  heirs  or  devisees  of  the  next  of  kin  according  as  they  died  intestate 
or  testate.     The  decision  of  the  Master  of  the  Rolls  must  be  affirmed. 

Baggallay,  L.  L.     I  entirelj'  assent,  and  for  the  same  reasons. 

Thesigek,  L.  J.     I  am  of  the  same  opinion. 
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CHAPTER    II. 
ELECTION. 


NOYS   V.   MOEDAUNT. 

Chancery.     1707. 
[Bepm-ted  2  VertC.  581.] 

John  Eveeaed  having  two  daughters,  in  1686,  makes  his  will,  and 
devises  to  Margaret,  his  eldest  daughter,  his  lands  in  Beeston,  and 
eight  hundred  pounds  in  money :  to  Mary  his  second  daughter,  his 
lands  in  Stanborn  and  Broom,  and  one  thousand  three  hundred  pounds 
in  money ;  provided  and  on  condition  she  released,  convej'ed  and  as- 
sured Beeston  lands  to  her  sister  Margaret ;  and  devised  to  his  said 
second  daughter  one  thousand  three  hundred  pounds  in  money.  Pro- 
vided if  he  should  have  a  son,  what  was  devised  to  his  daugliters  to  be 
void ;  and  in  such  case  gave  to  Margaret  one  thousand  two  hundred 
pounds,  and  to  Mary  one  thousand  pounds.  Provided  if  he  should 
have  another  daughter,  then  he  gave  the  eight  hundred  pounds  devised 
to  Margaret,  to  such  after-born  daughter,  and  the  lands  at  Stanborn 
and  Broom  and  the  one  thousand  three  hundred  pounds  devised  to 
Mary  the  second  daughter  to  the  said  Mary,  and  such  after-born 
daughter  equally  between  them.  He  shortlj-  afterwards  died,  and  left 
his  wife  ensient  of  a  daughter  Elizabeth ;  Marj'  married  Higgs,  and 
died  without  issue,  not  having  given  any  release  to  Margaret  her  sister 
according  to  the  will. 

Elizabeth  claimed  not  only  the  lands  devised  to  her  by  the  will,  and 
a  moiety  of  what  was  devised  to  her  sister  Mary  ;  but  also  a  moiety  of 
the  Beeston  lands  devised  to  Margaret;  the  same  on  the  testator's 
marriage,  being  settled  on  himself  for  life,  and  his  wife  for  her  jointure, 
and  to  the  first  and  other  sons,  and  in  default  of  issue  male,  to  the 
heirs  of  his  bodj'. 

Question  was,  whether  she  should  be  at  liberty  so  to  do,  or  ought  not 
to  acquiesce  in  the  will ;  or  renounce  any  benefit  thereby. 

LoED  Keepee  [Cowpee].  In  all  cases  of  this  kind,  where  a  man 
is  disposing  of  his  estate  amongst  his  children,  and  gives  to  one  fee 
simple  lands,  and  to  another  lands  entailed,  or  under  settlement ;  it  is 
upon  an  implied  condition,  that  each  party  acquit  and  release  the  other ; 
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especially  as  in  this  case,  where  plainly  he  had  the  distribution  of  his 
whole  estate  under  his  consideration,  and  has  given  much  more  to 
Elizabeth,  than  what  belonged  to  her  by  the  settlement ;  and  had  it  in 
his  power  to  cut  off  the  entail.^ 


ANONYMOUS. 

Chancery.     1709. 
[Reported  Gilb.  Eq.  15.] 

The  case  was  this.  A.  was  seised  of  two  acres,  one  in  fee,  t'  other 
in  tail ;  and  having  two  sons,  he  b}'  his  will,  devises  the  fee-simple  acre 
to  his  eldest  son,  who  was  issue  in  tail ;  and  he  devised  the  tail  acre  to 
the  j'oungest  son  and  died  :  The  eldest  son  entered  upou  the  tail  acre  ; 
whereupon  the  youngest  son  brought  his  bill  in  this  court  against  his 
brother,  that  he  might  enjoy  the  tail  acre  devised  to  him,  or  else  have 
an  equivalent  out  of  the  fee  acre ;  because  his  father  plainly  designed 
him  something. 

Lord  Chancellor  [Cowper].  This  devise  being  designed  as  a 
provision  for  the  j'ounger  son,  the  devise  of  the  fee  acre  to  the  eldest 
son,  must  be  understood  to  be  with  a  tacit  condition,  that  he  shall 
suffer  the  younger  son  to  enjoy  quietly,  or  else,  that  the  youngest 
son  shall  have  an  equivalent  out  of  the  fee  acre,  and  decreed  the  same 
accordingly.'' 


HEARLE   V.   GREENBANK. 
Chancery.     1749. 

[Reported  1    Ves.  Sr.  298.] 

This  cause  came  before  the  court  on  two  bills  :  the  original  by  the 
plaintiffs  as  devisees  and  residuary'  legatees  of  Mary  Winsmore,  wife  of 
William  Winsmore,  a  bankrupt,  to  have  an  appointment  made  bj'  her 
of  a  real  estate,  devised  to  her  by  her  father  Doctor  Worth,  established  ; 
and  that  the  executors  might  account  with  the  plaintiffs  for  all  the  real 
and  personal  estate  of  Doctor  Worth,  after  raising  £8000  and  other 
legacies,  bequeathed  bj'  the  will  of  Mary  Winsmore :  and  that  Mary 
Winsmore  the  infant  might  convey  the  freehold,  copyhold,  and  lease- 
hold estate  to  them. 

The  cross  bill  was  brought  by  the  assignees,  under  the  commission  of 

1  The  rest  of  the  ease,  relating  to  another  point,  is  omitted. 

See  Streatfield  v.  Streatfield,  Cas.  temp.  Talb.  176  (1736). 

'  And  see  Schroder  v.  Schroder,  Kay,  578  (1854) ;  affirmed  on  appeal,  18  Jur.  987. 
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bankruptcy  against  "William  Wiusmore,  that  thej',  as  standing  in  his 
place,  might  have  the  benefit  of  everything  which  Mary  Winsmore  was 
entitled  to,  as  belonging  to  her  husband,  and  to  have  an  account  of  the 
freehold,  copyhold,  and  leasehold  estate  of  Doctor  Worth,  and  of  the 
real  and  personal  estate  of  Dorothy  Price  ;  and  that  if  the  legal  interest 
of  the  leasehold  estate  remained  in  any  of  the  parties,  thej-  should  con- 
ve}'  it  to  the  assignees. 

Doctor  Worth  had  an  only  daughter  about  sixteen  or  seventeen  j-ears 
of  age.  William  Winsmore  in  December,  1739,  married  her  clandes- 
tinely, without  the  consent  of  her  father,  who  was  offended  with  her ; 
but,  as  she  was  young,  was  more  offended  with  the  husband,  who  made 
her  believe  he  was  a  man  of  fortune  ;  and  in  like  manner  imposed  on 
her  father,  and  got  from  him  about  £1400  which  Mary  was  entitled  to 
from  her  aunt  Dorothy  Price.  Within  three  months  after  the  marriage, 
a  commission  of  bankruptcy  issued  against  the  husband  ;  and  in  June, 
1741,  Mary  the  infant  was  born. 

August,  1742,  Doctor  Worth  made  his  will,  and  died  ;  thereb}-  giving 
some  legacies  and  charities,  he  devised  all  his  freehold,  copyhold,  and 
real  estate  whatsoever,  and  wheresoever,  and  all  his  leasehold  estate, 
to  two  trustees,  their  heirs,  executors,  administrators,  and  assigns  in 
trust,  to  applj'  the  residue,  after  paying  their  own  charges,  to  the  sole 
and  proper  use  of  his  daughter  Marj-  Winsmore  during  her  life,  and  to 
be  at  her  disposal,  and  not  subject  to  the  debts  or  control  of  her  hus- 
band ;  her  receipts  to  be  good  ;  and  to  permit  her  by  deed  or  writing, 
executed  in  presence  of  three  or  more  witnesses,  notwithstanding  her 
coverture,  to  give  and  dispose  of  all  his  freehold,  copjhold,  and  lease- 
hold estate,  as  she  shall  think  fit ;  she  having  a  particular  regard  to  his 
poor  relations  in  Cornwall ;  and  gave  to  the  same  trustees,  whom  he 
made  joint  executors,  his  personal  estate  in  trust  for  the  sole  and  separ- 
ate use  of  Mary  Winsmore,  and  to  be  at  her  disposal,  and  not  subject 
to  the  debts  or  control  of  her  husband. 

October,  1742,  Mary  Winsmore  then  under  the  age  of  21,  though 
above  17,  after  the  husband's  bankruptcy,  and  living  separate  from 
him,  made  her  will;  [see  3  Atk.  697]  and  thereb}'  in  pursuance  of  her 
power  in  her  father's  will,  gave  to  her  daugliter  Mary  £100  per  ami. 
till  she  attain  the  age  of  ten,  and  after  that  £150  joer  ann.  till  twent}'- 
one  :  these  sums  to  be  applied  for  her  maintenance  and  education,  and 
gave  her  £8000  to  be  paid  her  when  she  attains  twenty-one  j  but  if  she 
died  before  twenty-one  vnthout  issue  of  her  body  living  at  her  death, 
she  gavg  the  £8000  to  two  other  persons,  viz.  Hearle,  one  of  the  plain- 
tiffs in  the  original  cause,  and  Henrj'  Worth,  to  be  paid  within  ten 
months  after  the  decease  of  her  daughter :  she  then  gave  legacies  to 
some  poor  relations ;  appointing  the  two  trustees  in  her  father's  will, 
and  two  others  joint  executors,  guardians,  and  trustees  to  her  daughter : 
then  devised  the  residue  of  her  real  and  personal  estate  to  the  plaintiffs, 
the  two  Hearles,  their  heirs,  executors,  and  administrators  forever,  as 
tenants  in  common,  not  as  joint-tenants,  charged  as  aforesaid. 
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Mary  Winsmore  had  four  kinds  of  estates  ;  first,  a  leasehold,  origi- 
nally of  ninety  years  under  a  church  lease,  to  which  she  was  clearly 
entitled  under  her  father's  maniage-settlement ;  but  the  term  expired  ; 
and  when  it  was  to  be  renewed  by  the  Dean  and  Chapter  of  "Worcester, 
it  was  made  a  lease  for  three  lives  :  next  a  personal  estate,  coming  to 
her  from  her  aunt  Price  ;  and  some  copyholds  which  were  admitted  to 
be  considered  by  the  custom  of  the  manor  as  chattel  interests :  thirdly, 
the  personal  estate  of  her  father  :  fourthh',  his  real  estate. 

Lord  Chancellor  [1-Iardwick.e]  took  time  to  consider  of  the  case, 
and  now  delivered  his  opinion. 

As  to  the  first  kind  of  estate  which  Mary  Winsmore  had,  being  a  free- 
hold lease,  her  husband  might  be  entitled  thereto  during  her  life ;  but 
upon  her  deatli  it  came  to  her  daughter  as  special  occupant :  so  that 
the  husband  is  not  entitled  to  be  tenant  by  curtesy  of  it ;  and  the 
assignees  cannot  claim  it :  nor  can  the  power  on  Doctor  Worth's  will 
affect  it,  being  taken  as  a  purchase.  So  that  is  to  be  laid  out  of  the 
case,  as  neither  the  plaintiffs  in  the  original  or  cross  cause  can  claim  it. 

As  to  the  personal  estate  of  her  father :  it  is  given  to  her  separate 
use ;  in  which  case  it  is  a  rule  of  the  court,  that  a  feme  covert  may 
dispose  of  it :'  and  this  is  clear  of  the  objection  made  as  to  the  real 
estate  ;  because  she  was  above  the  age  of  seventeen,  at  which  age,  if 
sole,  she  might  make  a  will.  Naj-  the  books  saj-,  if  above  fourteen,  the 
will  is  therefore  a  good  appointment  of  the  personal. 

But  as  to  the  real  estate,  the  principal  question  is,  whether  her  will 
is  a  good  execution  of  the  power  in  her  father's  will?  And  upon  this 
there  are  three  questions.  First,  whether  the  power  is  well  executed? 
Secondly,  whether  the  plaintiffs  who  claim  the  real  estate  subject  to  the 
legacies,  are  not  entitled  to  put  the  infant  to  her  election  :  and  if  she 
will  take  the  £8000,  whether  she  will  be  admitted  in  equity  to  contra- 
dict and  defeat  her  mother's  will  as  to  the  real  estate?  Thirdly,  whether 
the  bankrupt  is  entitled  to  be  tenant  by  curtesy  ? 

[The  Chancellor  considered  the  first  question  at  length,  and  deter- 
mined that  the  power  to  appoint  real  estate  could  not  be  exercised 
by  the  infant.] 

As  to  the  equitj'  of  the  plaintiffs  from  the  claim  of  the  £8000  legacj' : 
it  is  true  it  was  determined  in  Noys  v.  Mordaunt,  2  Ver.  581,  that  if 
lands  in  fee  are  given  to  one  child,  and  to  another  lands  entailed,  it 
is  meant,  thej'  should  release  to  each  other :  and  the  court  has  gone 
farther  since,  to  the  case  of  a  personal  legacy.  But  still  I  am  of 
opinion,  this  differs  from  all  those  oases :  and  the  infant  is  not  obliged 
to  make  her  election ;  for  here  the  will  is  void.  Ajid  when  the  obliga- 
tion arises  from  the  insuflflciency  of  the  execution  or  invalidity  of  the 
will,  there  is  no  case,  where  the  legatee  is  obliged  to  make  an  election  ; 
for  here  is  no  will  of  the  land.  A  man  devises  a  legac}'  out  of  land  to 
his  heir-at-law  ;  and  the  land  to  another :  the  will  is  not  well  executed 
according  to  the  Statute  of  Frauds  for  the  real  estate  :  the  court  would 
not  oblige  the  heir-at-law,  upon  accepting  the  legac}',  to  give  up  the 
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land.  This  diflfers  from  Noys  v.  Mordaunt  in  the  reason  of  the  thing ; 
there  the  testator  devised  some  lands,  which  were,  and  others  which 
were  not  his  own  :  and  the  court  said,  that  the  devisee  should  suffer  the 
lands  to  pass,  as  if  they  were  his  own :  but  here,  whether  the  lands 
were  her  own  or  not,  they  cannot  pass  by  the  will.  Another  distinction 
is.  Lord  Keeper  there  grounded  his  opinion  upon  the  father's  disposing 
his  estate  among  his  children ;  whereas  here  she  had  but  one  child, 
and  disposes  of  her  whole  real  estate  charged  with  legacies  to  the 
plaintiffs. 

As  to  the  claim  by  the  assignees  of  the  rents  and  profits  during  the 
bankrupt's  life,  I  am  of  opinion,  he  is  not  entitled  to  be  tenant  by 
curtesy,  upon  the  ground  of  the  husband's  having  no  seisin  in  law  or 
equity.  By  the  father's  will  the  whole  legal  inheritance  was  vested  in 
the  trustees,  and  though  said  to  be  determined  in  Cashurn  v.  English, 
that  husband  maj'  be  tenant  by  curtesy  of  a  trust  in  equitj- ;  j-et  first 
the  wife  must  have  the  inheritance  :  secondl3-,  there  must  be  a  seisin  of 
the  freehold  during  the  coverture.  That  the. wife  had  the  inheritance 
is  true,  and  there  was  a  kind  of  seisin  ;  that  is  an  equity' ;  a  trust  of  the 
profits  for  her  life  :  but  here  the  father,  whose  estate  it  was,  has  made 
his  daughter  a,  feme  sole,  giving  her  the  profits  during  her  life  ;  but  not 
subject  to  the  control  of  her  husband.  Then  what  seisin  had  the  hus- 
band in  equit}'  during  the  coverture?  and  this  is  essential  to  a  tenancy 
by  curtesy,  and  would  be  directly  contrary  to  the  intent  of  the  testator. 

But  as  to  the  interest  of  the  £8000,  I  am  of  opinion,  the  infant 
daughter  is  not  entitled  thereto  till  twenty-one.  The  general  rule  is, 
that  a  legacy  payable  at  a  certain  time  does  not  carr3'  interest  till  the 
time  of  payment  comes ;  for  interest  is  given  for  delay  of  payment. 
If  interest  is  given  In  mean  time,  the  representative  of  the  legatee  shall 
recover  the  legacy  immediatelj- ;  but  if  not,  the  representatives  shall 
not  recover  it,  till  the  time  when  hy  computation  the  infant  might  have 
attained  his  age.  The  ground  1  go  upon  is,  that  in  the  cases,  where  the 
court  has  given  interest  in  the  mean  time,  it  has  been,  where  interest 
has  been  intended  bj'  waj'  of  maintenance.  Here  the  testatrix  has  made 
another  provision  for  the  legatee's  maintenance,  and  not  to  arise  out  of 
the  interest ;  for  then  the  argument  would  be  stronger,  that  the  legac}' 
was  intended  to  carry  interest  in  the  mean  time  :  but  it  is  given  out  of 
the  general  fund.  Another  thing  is  the  contingency ;  which  shows  it 
was  in  her  view  that  she  might  die  before  twentj'-one.  There  are  in- 
deed several  cases,  where  the  court  has  given  interest ;  as  in  Acherly  v. 
Vernon  ;  but  there  were  particular  reasons  for  it. 

Next  as  to  the  aunt's  personal  estate  a  question  has  been  started, 
whether,  if  the  assignees  are  entitled  thereto  (the  husband  gaining  a 
matrimonial  right,  which  survives  to  him,  and  cannot  be  affected  by  the 
power  or  appointment),  they  can  claim  it  in  equitj',  without  being 
obliged  to  make  a  provision  for  the  daughter?  "  In  Jewson  v.  Moulson, 
Mich.  16,  G-.  2  [2  Atk.  417],  I  was  of  opinion,  that  the  assignees  have 
been  compellable  to  make  a  settlement  for  a  wife,  where  the  husband 
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had  made  none.  But  I  can  find  no  case,  where  it  has  been  done  for  a 
child :  I  do  not  say  it  cannot,  but  there  are  reasons  here  why  it  should 
not.  It  is  a  liberal  discretion,  which  the  court  exercises  in  the  case  of 
a  wife ;  and  in  this  case  the  child  is  provided  for,  so  that  the  court 
ought  not  to  make  this  the  first  instance  ;  for  she  is  entitled  to  the  real 
estate,  and  to  £8000  out  of  the  personal ;  which  is  a  great  provision  ; 
and  the  court  will  not  make  a  stretch  in  equity  in  the  case  of  a  child 
thus  provided  for ;  and  on  the  other  hand  fair  creditors.  But  the 
£1400  paid  b3'  the  doctor  to  the  bankrupt,  must  be  considered  as  paid 
out  of  the  personal  estate  of  the  aunt.' 


FRANK    y.    STANDISH. 

ExcHEQCER.     In  Equity.     1772. 

[Reported  1  Bro.  C.  0.  588,  note.'] 

A  TESTATRIX  being  seised  of  freehold  estates,  and  some  copyhold 
lands,  lying  dispersedh',  and  having  suri'endered  those  copjhold  estates 
to  the  use  of  her  will ;  by  her  will  devised  all  her  real  estates,  as  well 
freehold  as  copyhold,  and  gave  Lady  Standish,  who  was  one  of  her  co- 
heirs at  law,  £1000.  Before  the  making  of  her  will,  she  exchanged 
some  of  those  copyhold  lands  for  others :  which  were  surrendered  to 
her,  but  she  did  not  surrender  those  to  the  use  of  her  will.  The  cause 
had  been  heard  a  few  da3's  before,   when   the   question  was  made, 

1  Cf.  Bovghton  v.  Boughton,  2  Ves.  Sr.  12  (1750). 

"  I  have  looked  at  my  own  note  of  Cary  v.  Askew  ;  and  Mr.  Romilly's  account  of  it 
is  very  correct.  Mr.  Mansfield  argued  in  support  of  the  distinction  between  Bough- 
ton  V.  Boughton  and  Hearle  v.  Greenbank.  I  argued  it  on  the  other  side  ;  and  men- 
tioned most  of  the  topics,  that  have  been  urged  on  that  side  in  this  case.  Lord 
Kenyon  said,  the  distinction  was  settled,  and  was  not  to  be  unsettled,  that  if  a  pecu- 
niary legacy  was  bequeathed  by  an  unattested  will  under  an  express  condition  to  give 
up  a  real  estate  by  that  unattested  will  attempted  to  be  disposed  of,  such  condition 
being  expressed  in  the  body  of  the  will,  it  was  a  case  of  election  ;  as  he  could  not  take 
the  legacy  without  complying  with  the  express  condition.  But  Lord  Kenyon  also  took 
it  to  be  settled,  as  Lord  Hardwicke  has  adjudged,  that,  if  there  was  nothing  in  the 
will  but  a  mere  devise  of  real  estate,  the  will  was  not  capable  of  being  read  as  to  that 
part  ;  and  unless  according  to  an  express  condition  the  legacy  was  given  so,  that  the 
testator  said  expressly,  the  legatee  should  not  take,  unless  that  condition  was  complied 
with,  it  was  not  a  case  of  election.  The  reason  of  that  distinction,  if  it  was  res  integra, 
is  questionable.  It  is  more  difficult  to  raise  a  case  of  election  here  ;  as  in  this  case 
there  is  real  estate,  that  would  answer  any  description  of  estate  or  land,  that  would 
pass  without  three  witnesses  :  viz.  the  estate  in  Bermuda.  But  it  is  not  necessary  to 
attend  to  that  distinction :  for  after  the  doctrine  has  been  so  long  settled,  though  with 
Lord  Kenyon  I  think  the  distinction  suoh  as  the  mind  cannot  well  fasten  upon,  it  is 
better  the  law  should  be  certain,  than  that  every  judge  should  speculate  upon  improve- 
ments in  it."  —  Per  Lord  Eldon,  C,  in  Sheddon  v.  Goodrich,  8  Vea.  4S1,  496  (1803). 
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whether  Lady  Standish  should  be  put  to  her  election ;  and  the  court 
this  day  gave  judgment  unanimously,  that  this  case  was  within  the 
reasoning  oi  Noys  v.  Mordaunt,  2  Vern.  581,  and  Lady  Standish  hav- 
ing elected  to  take  the  £1000  legacy,  decreed  that  she  and  the  other 
co-heirs  should  surrender  the  copyhold  to  the  uses  of  the  will.i 


STRATTON  v.  BEST. 
Chakceet.     1791. 

[Reported  1  Ves.  Jr.  285.] 

John  Light  in  1764  suffered  a  recoverj'  of  the  manor  of  B- 


though  in  fact  he  was  entitled  only  to  a  part  of  it.  He  afterwards 
made  a  will,  devising  in  general  terms  all  his  real  and  personal  estate 
to  trustees,  &e.  » 

Mr.  Mitford,  for  infants,  made  a  question,  whether  as  testator  sup- 
posed himself  entitled  to  the  whole  manor,  which  was  proved  by  the 
evidence,  that  was  not  sufficient  to  put  legatees  to  election. 

Lord  Chancellor  [Thurlow].  I  think,  testator  did  at  the  time 
of  the  recovery  suffered  consider  himself  as  having  a  power  to  dispose 
of  the  whole  estate ;  but  can  I  construe  it  so,  unless  there  is  something 
iti  the  will  to  show  it?  Suppose  White-acre  and  Black-acre  ;  and  that 
testator  has  a  disposing  power  over  one,  and  not  over  the  other ;  can 
the  court  admit  evidence  dehors  the  will  to  show  testator's  conceit 
about  it?  I  admit  you  have  proved,  that  in  1764,  when  the  recovery 
was  suffered,  he  took  himself  to  be  master  of  the  whole.  I  have  no 
doubt,  but  that,  if  he  had  been  asked,  when  he  made  his  will,  whether 
he  did  not  mean  the  whole,  he  would  have  said,  Yes  :  and,  if  desired  to 
put  in  a  description  of  it,  he  would  have  done  so:  that  I  believe  upon 
the  evidence,  you  have  brought.  But  to  do  this  I  must  saj-,  that  evi- 
dence dehors  the  will  of  testator's  opinion  at  anj'  time  may  be  pro- 
duced ;  and  1  do  not  think  that  is  the  law  of  the  court.  All  the  argu- 
ment in  Nbys  v.  Mordaunt,  2  Vern.  581,  and  the  whole  suite  of  cases 
upon  this  subject  have  turned  upon  the  expressions  of  the  will.  If  I 
was  to  receive  evidence  of  the  testator's  fancj',  it  would  introduce  a 
very  desperate  rule  of  property  in  this  court. 

1  Cf.  Brodie  v.  Barry,  2  Ves.  &  B.  127  (1813). 
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WHISTLER  V.   WEBSTER. 
Chancery.     1 794. 

[Repm-ted  2  Ves.  Jr.  367.] 

By  indentures  13th  August,  1784,  John  Whistler,  out  of  the  love  and 
affection  he  bore  Elizabeth  his  wlfo,  and  to  make  a  suitable  provision 
for  her,  in  case  she  should  survive,  and  for  other  considerations,  as- 
signed and  transferred  to  Ladj'  Martha  Webster,  her  executors,  &c. 
certain  leasehold  premises  and  moneys  upon  trust  to  raise  £3000,  and 
to  invest  that  sum  in  government  or  real  securities,  and  from  time  to 
time  to  pay  the  produce  to  John  Whistler  for  life  ;  after  his  decease,  to 
his  wife  for  life  ;  and  after  her  decease,  to  pay  the  principal,  or  trans- 
fer the  securities,  to  and  among  all  and  ever^-,  or  such  of  the  children 
of  the  said  John  Whistler  in  such  shares  and  proportions,  and  at  such 
times,  and  subject  to  such  conditions,  as  he  should  hy  his  last  will  and 
testament  appoint ;  for  default  of  such  appointment,  to  and  among  all 
and  ever}-,  the  children  of  John  Whistler  hy  Elizabeth,  equally  to  be 
divided  between  them  share  and  share  alike,  as  tenants  in  common  and 
not  as  joint-tenants. 

The  fund  having  been  laid  out  as  directed,  John  Whistler  by  his 
will  gave  to  his  son  John  £1000  ;  to  his  son  Hugh  £4000 ;  and  reciting 
that  he  was  bound  for  his  son  Webster  Whistler,  in  £300,  he  gave  him 
£100  more,  if  there  should  be  sufficient  effects  after  paying  the  other 
legacies  before  and  after  mentioned.  He  gave  his  daughter  Mary 
Reeves  £500  ;  and  his  daughter  Jane  Whistler  £1000 ;  but  directed, 
that  she  should  be  excluded  from  it,  if  she  should  attempt  to  marrj' 
without  leave  of  her  mother  or  guardians.  The  will  then  proceeded 
thus  :  "I  also  give  to  my  granddaughter  Elizabeth  Reeves  the  sum  of 
£1000  of  lawful  mone}'  of  England,  to  be  paid  her  after  my  wife's  de- 
cease, out  of  a  deed  of  trust.  In  case  mj'  said  granddaughter  die  be- 
fore my  wife,  I  give  and  bequeath  the  said  sum  of  £1000  after  my  wife's 
decease  to  my  youngest  daughter  Jane  Whistler.  I  also  give  and 
bequeath  to  the  children  of  my  eldest  son  John  Whistler  £900  of  lawful 
mone}'  of  England,  to  be  equally  divided  among  them  aftbr  m^'  wife's 
decease,  out  of  the  deed  of  trust  aforesaid.  I  also  give  and  bequeath 
to  mj'  grandson  Emanuel  Reeves  £500  of  lawful  money  of  England,  to 
be  paid  after  my  wife's  decease,  out  of  the  deed  aforesaid.  I  also  give 
and  bequeath  to  the  rest  of  the  children  of  my  daughter  Mary  Reeves 
except  Elizabeth,  to  whom  I  have  already  bequeathed  £1000,  £600  of 
lawful  money  of  England,  to  be  equally  divided  among  them  after  my 
wife's  decease,  out  of  the  aforesaid  deed  of  trust.  Also  if  my  grand- 
son Emanuel  should  happen  to  die  before  my  wife,  my  will  is  that  the 
£500  left  him  shall  after  my  wife's  decease  be  equally  shared  among  all 
the  children  of  my  daughter  Mary  Reeves  aforesaid  except  Elizabeth,  for 
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whom  I  have  already  provided  :  those  children  to  be  brought  up  in  the 
Church  of  England  to  be  excluded  all  benefit  of  these  legacies." 

The  testator  then  gave  his  wife  all  his  goods  and  chattels ;  and  all 
the  overplus  of  his  property  and  effects  he  gave  equallj-  to  be  divided 
between  his  son  Hugh  and  his  daughter  Jane  ;  and  made  Lady  Webster 
and  his  wife  executors  and  guardians. 

The  testator  died  in  1786  leaving  all  the  children  mentioned  in  his 
will  surviving.  They  were  the  only  children  living  at  the  execution  of 
the  indentures  of  1784.  John  "Whistler,  jun.,  died  before  his  mother; 
who  died  in  1793. 

Jane  Whistler  married  John  Baxter ;  and  they  with  Hugh  and  Web- 
ster Whistler,  brought  the  bill  charging,  that  the  appointment  was  bad, 
and  that  the  £3000  became  upon  the  death  of  Elizabeth  Whistler 
divisible  between  the  surviving  children  and  the  representatives  of 
John. 

The  appointment  to  the  grandchildren  being  clearly  bad,  the  only 
question  was,  Whether  the  children  must  elect  to  take  under  the 
settlement  or  the  will. 

Mr.  Graham  and  Mr.  Cox,  for  the  plaintiffs. 

Mr.  Lloyd  and  Mr.  Campbell^  for  the  defendants. 

Master  of  the  TJolls.  [Sir  Richard  Pepper  Aeden.]  When 
this  cause  was  opened,  I  had  no  doubt :  but  Cull  v.  Showell,  Amb.  727, 
was  mentioned.  If  I  had  any  doubt,  I  should  be  glad  to  have  the 
great  authoritj-  of  the  Lord  Chancellor  to  determine  the  doubtful 
opinion  I  might  entertain :  but  in  a  case  in  which  I  have  no  doubt 
whatsoever,  it  is  my  duty  to  pronounce  mj-  opinion. 

The  question  is  very  short ;  whether  the  doctrine  laid  down  in  Noys 
V.  Mordaunt  and  Streatfield  v.  Streatfield,  For.  176,  has  established 
this  broad  principle  ;  that  no  man  shall  claim  anj-  benefit  under  a  will 
without  conforming,  as  far  as  he  is  able,  and  giving  effect,  to  every- 
thing contained  in  it,  wherebj-  any  disposition  is  made  showing  an  in- 
tention, that  such  a  thing  shall  take  place ;  without  reference  to  the 
circumstance,  whether  the  testator  had  any  knowledge  of  the  extent  of 
his  power,  or  not.  Nothing  can  be  more  dangerous  than  to  speculate 
upon  what  he  would  have  done,  if  he  had  known  one  thing  or  another. 
It  is  enough  for  me  to  saj',  he  had  such  intention  ;  and  I  will  not  spec- 
ulate upon  what  he  would  have  intended  in  different  cases  put.  There 
is  an  error  in  Gull  v.  Showell,  if  it  was  determined  upon  the  point, 
which  seems  according  to  both  the  books,  from  which  it  is  cited,  to 
have  been  argued,  and  acquiesced  in  by  the  court.  It  is  endeavored  to 
say,  the  parties  do  not  take  under  the  will :  thej'  did  not  in  any  one 
case.  In  Streatfield  v.  Streatfield  there  was  a  legal  estate  ;  the  devisor 
thought  he  had  given  himself  the  complete  interest  to  dispose  of:  but 
it  turned  out,  that  he  was  a  mere  trijstee ;  that  he  had  given  himself 
no  estate  he  could  devise.  It  might  be  said  there,  as  here,  if  he  had 
known  that,  he  would  not  have  made  that  disposition.  I  am  obliged 
to  say  Cull  v.  Showell  is  erroneous,  if  founded  upon  the  argument  first 
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argued :  but  there  is  another  point  in  that  case  very  material,  namely, 
the  length  of  time.  It  was  impossible  then  to  tell,  of  what  the  personal 
estate  consisted ;  and  no  person  can  be  put  to  elect  without  a  clear 
knowledge  of  both  funds.  I  rather  imagine,  the  Lord  Chancellor  went 
with  the  counsel  in  both  arguments  :  but  I  am  willing  to  believe,  the 
latter  was  the  ground :  and  that  is  sufficient  to  bear  him  out.  The 
argument  of  Mr.  Wooddeson  is  very  ingenious,  as  far  as  he  endeavors 
to  distinguish  that  case  from  Streatfield  v.  Streatfield  and  the  other 
cases  of  election.  The  circumstance  of  the  legal  estate  and  the  other 
eases,  he  puts,  of  tenant  in  tail  neglecting  to  suffer  a  recovery,  and  of 
copyhold  devised  without  surrender,  make  no  difference.  The  devisor 
had  the  power  if  he  had  used  the  proper  means.  Non  constat,  that 
General  Pulteney  would  have  made  that  disposition,  if  he  had  known 
his  situation.  The  distinction  between  Hearle  v.  Greenhank  and  these 
cases  is,  that  where  a  testator  affects  to  give  real  estate  b}'  will,  it  can- 
not be  read,  nor  his  will  collected  from  it  either  in  courts  of  law  or 
equitj',  unless  there  are  three  witnesses ;  otherwise  it  does  not  speak 
as  to  his  land  :  but  if  there  is  an  express  condition,  that  would  do  ;  as 
in  Boughton  v.  Boughton,  2  Ves.  Sen.  12.  In  Hearle  v.  Greenhank 
capacity  both  in  the  instrument  and  in  the  person  giving  was  wanting. 
I  have  no  difficult}'  in  saying,  I  cannot  distinguish  this  from  Streatfield 
V.  Streatfield  and  Lord  Darlington  v.  Pulteney  [3  Ves.  Jr.  384]. 
If  the  instrument  is  such  as  to  indicate  what  the  intention  was,  the 
only  question,  I  will  ask,  is,  did  he  intend  the  property  to  go  in  such 
a  manner?  I  will  not  ask,  whether  he  had  power  to  do  so ;  and  whether 
he  would  have  done  it,  if  he  had  known,  he  could  not  without  a  con- 
dition imposed  upon  another  person.  Whether  he  thought  he  had  the 
right,  or  knowing  the  extent  of  his  authority  intended  by  an  arbitrary 
exertion  of  power  to  exceed  it,  no  person  taking  under  the  will  shall 
disappoint  it.  If  a  testator  disposes  of  the  estate  of  A.  to  whom  he 
gives  some  interest  by  his  will,  A.  shall  not  take  that,  unless  he  gives 
up  his  estate  to  that  amount. 

There  is  no  difficulty  of  arrangement.  No  one  claiming  a  legacy 
under  the  will  shall  have  any  part  of  this  fund  to  the  disappointment 
of  those,  to  whom  it  is  given  by  the  will.  If  they  will  have  this  fund, 
I  will  take  away  their  legacies ;  which  shall  go  in  compensation,  as  far 
as  they  will. 

Therefore  let  the  children  elect ;  and  reserve  further  directions. 

VOL,  VI.  —  36 
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THELLUSSON  v.   WOODFORD. 
Chancery.     1806. 
[Reported  13  Fes.  209.] 

The  will  of  Peter  Thellusson,  dated  the  2d  of  April,  1796,  devising 
all  his  estates,  manors,  &c.  at  Brodsworth,  and  other  places  in  the 
count}'  of  York,  and  all  the  messuages  or  tenements,  lands,  heredita- 
ments, or  premises,  for  the  purchase  whereof  he  had  entered  into  anj- 
contract  or  contracts  in  writing,  with  the  benefit  of  such  contract  and 
contracts  respectively-,  and  all  other  his  real  estates,  whatsoever  and 
wheresoever,  to  the  use  of  trustees,  their  heirs  and  assigns,  upon  the 
trusts  after  mentioned,  contained  the  following  clause  :  — 

"  In  case  1  shall  in  my  lifetime  enter  into  anj-  contracts  for  the  pur- 
chase of  any  lands,  tenements,  or  hereditaments,  and  I  shall  happen  to 
die,  before  the  necessar}'  convej-ances  thereof  are  executed,  I  order  and 
direct,  that  all  and  ever}'  such  contract  or  contracts,  so  entered  into 
b}'  me  as  aforesaid,  shall  be  completed  and  carried  into  execution  b}- 
mj'  said  trustees  after  my  death,  and  that  the  purchase-moneys  for 
such  respective  estates  and  premises  shall  be  paid  bj-  them  hy  with 
and  out  of  mj'  personal  estate  and  effects,  and  that  the  deeds  and  con- 
veyances thereto  respectivelj'  shall  be  made  to  them,  their  heirs  and 
assigns  ;  and  that  they  and  every  of  them  shall  stand,  remain,  and  be, 
seised  and  possessed  of  all  and  singular  the  premises  so  to  be  conveyed 
upon  under  and  subject  to  such  and  the  same  uses,  trusts,  limitations, 
provisoes,  and  conditions,  as  are  in  and  b}'  this  mj'  will  created,  ex- 
pressed, and  declared,  of  and  concerning  the  estates  hereby  directed  to 
be  purchased  by  and  with  the  aforesaid  residuum  of  my  estate  and 
effects  in  the  manner  hereinbefore  mentioned." 

The  testator  within  a  month  before  his  death,  had  contracted  for  the 
purchase  of  real  estates  to  the  amount  of  £30,000. 

The  bill,  filed  by  the  trustees,  prayed,  that  the  trusts  of  the  will  may 
be  established ;  and  that  it  maj'  be  declared,  whether  Peter  Isaac 
Thellusson,  as  heir-at-law  of  the  testator,  is  or  is  not  entitled  to  such 
parts  or  particulars  of  his  real  estate,  as  were  conveyed  to  him  after 
making  his  will ;  and  also  to  such  particulars  of  his  real  estates  as  were 
purchased,  contracted,  or  agreed  to  be  purchased,  bj-  the  testator  after 
making  his  will ;  and  to  have  such  of  the  said  contracts  as  remained 
unperformed  at  his  decease  completed  for  the  benefit  of  his  said  heir- 
at-law,  and  to  have  the  purchase  money  paid  out  of  the  personal  estate 
of  the  testator ;  and  particularly,  that  it  may  be  declared,  whether  the 
heir  is  entitled  to  such  last-mentioned  real  estates,  and  also  to  the 
legacies  and  bequests  in  the  will ;  and,  if  not,  then  that  he  maj'  be  put 
to  his  election. 
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The  decree,  dismissing  the  bill,  filed  by  the  widow  and  children  of 
the  testator,  as  far  as  it  sought  to  have  the  trusts  of  the  will  declared 
void,  and  establishing  the  will,  giving  directions  for  carrying  the  trusts 
into  execution,  and  declaring  a  trust,  as  to  the  estates,  contracted  for 
by  the  testator  after  the  date  of  his  will,  for  the  heir,  reserving  the 
question,  whether  he  would  be  entitled  to  the  personal  bequests,  hav- 
ing been  affirmed  by  the  House  of  Lords  upon  appeal  the  question  of 
election  was  brought  forward  upon  the  petition  of  the  trustees. 

JUr.  Martin  and  Mr.  A.  -Buller,  for  the  petition. 

T/ie  Attorney- General  [nb'tV  Arthur  Piggott'],  for  the  trustees  and 
for  the  Crown. 

Mr.  Alexander,  for  the  grandchildi'en. 

The  Solicitor- General  [/S'ir  Samuel  Homil/y'],  Mr.  Perceval,  and 
Mr.  Jiell,  for  the  heir-at-law. 

Dec.  16<A.  The  Lord  Chancellok  [Erskine].  The  prayer  of 
the  bill,  filed  by  the  heir-at-law,  with  reference  to  this  point,  is  in 
effect,  that  the  personal  estate  of  the  testator  shall  be  applied  to  the 
completion  of  these  contracts,  directed  b)'  the  will  to  be  carried  into 
execution,  for  the  benefit  of  the  heir ;  and  that  he  in  opposition  to  the 
will  may  take  as  heir  those  estates,  so  contracted  for ;  and  the  trustees 
may  stand  seised,  to  his  use,  instead  of  the  uses  of  the  will.  I  give  the 
judgment,  which  I  find  mj-self  bound  to  give,  with  some  reluctance  ; 
considering  this  will  as  dictated  hy  feelings,  not  altogether  consistent 
with  convenience.  But  this  appears  to  me  to  be  a  case  of  election. 
The  jurisdiction,  exercised  by  this  court,  compelling  election,  may  be 
thus  described.  A  person  shall  not  claim  an  interest  under  an  instru- 
ment without  giving  full  effect  to  that  instrument,  as  far  as  he  can.  If 
therefore  a  testator,  intending  to  dispose  of  his  property,  and  making 
all  his  arrangements  under  the  impression,  that  he  has  the  power  to 
dispose  of  all,  that  is  the  subject  of  his  will,  mixes  in  his  disposition 
propertj',  that  belongs  to  another  person,  or  propertj',  as  to  which 
another  person  has  a  right  to  defeat  his  disposition,  giving  to  that  per- 
son an  interest  bj-  his  will,  that  person  shall  not  be  permitted  to  defeat 
the  disposition,  where  it  is  in  his  power,  and  3-et  take  under  the  will. 
The  reason  is  the  implied  condition,  that  he  shall  not  take  both ;  and 
tiie  consequence  follows,  that  there  must  be  an  election  ;  for  though  the 
mistake  of  the  testator  cannot  affect  the  property  of  another  person,  yet 
that  person  shall  not  take  the  testator's  propeity  unless  in  the  manner 
intended  by  the  testator. 

This  IS  the  proposition.  But  it  has  been  said,  that  when  a  testator 
by  his  will  attempts  to  give  that,  which  is  not  his  propert}-,  but  which 
he  supposes  to  be  his,  forming  his  different  dispositions  npon  that  mis- 
take, non  constat,  what  he  would  have  done,  had  he  been  aware  of  the 
true  state  of  the  circumstances.  The  best  answer  to  that  was  given  by 
Lord  Alvanley  in  the  case  of  Whistler  v.  Webster,  that  no  man  shall 
claim  any  benefit  nnder  a  will  without  conforming,  as  far  as  he  is  able, 
and  giving  effect  to  everything  contained  in  it,  whereby  any  disposition 
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is  made,  showing  an  intention,  that  such  a  thing  shall  take  place ; 
without  reference  to  the  circumstance,  whether  the  testator  had  any 
knowledge  of  the  extent  of  his  power,  or  not :  nothing  can  be  more 
dangerous  than  to  speculate  upon  what  he  would  have  done,  if  he  had 
known  one  thing  or  another:  it  is  enough  to  say,  he  had  such  in- 
tention ;  and  the  court  will  not  speculate  upon  what  he  would  have 
done  in  the  different  cases  put :  if  the  instrument  is  such  as  to  indicate, 
what  the  intention  was,  the  only  question  is,  did  he  intend  the  property 
to  go  in  such  a  manner :  not,  whether  he  had  power  to  do  so,  and 
would  have  done  it,  had  he  known,  he  could  not  without  a  condition 
imposed  upon  another  person :  whether  he  thought  he  had  the  right, 
or,  knowing  the  extent  of  his  authority,  intended  by  an  arbitrary  exe- 
cution of  power  to  exceed  it,  no  person,  taking  under  the  will,  shall 
disappoint  it. 

In  every  case  of  election  there  must  be  an  intention  to  dispose  of 
that,  over  which  that  person  has  no  power  of  disposition.  That  is  the 
circumstance,  that  creates  election.  The  testator,  with  this  peculiar 
object,  the  application  of  his  personal  estate  to  the  acquisition  of  great 
landed  propertj',  was  ndt  aware  of  the  distinction  between  real  and  per- 
sonal estate ;  and  therefore  conceived,  that  under  this  direction  of  his 
will  as  to  his  future  contracts  for  purchases,  his  trustees  would  be 
legally  seised  according  to  the  uses  of  his  will.  As  he  had  not  the 
power  to  make  that  disposition,  the  heir  takes  those  estates,  that  can- 
not pass  by  the  will :  but  the  testator,  not  being  aware  of  that,  gives 
considerable  interests  to  his  heir ;  but  gives  those  interests  under  the 
conception,  that  the  whole  property'  and  arrangement  were  subject  to 
his  control ;  and  upon  that  ground  the  principle  of  election  must 
prevail. 

In  Noys  v.  Mordaunt,  2  Vern.  581,  the  testator  imagined,  he  had 
power  over  the  estate  ;  which  was  in  settlement ;  and  the  Lord  Keeper 
put  the  decision  upon  the  implied  condition.  That  case  was  followed 
by  Streatfield  Y.  Streatfield,  For.  176,  and  several  cases  down  to  Shed- 
don  v.  Goodrich,  8  Ves.  481.  The  difHcultj'  upon  a  plain,  simple 
principle  first  occurred  in  the  case  of  Hearle  v.  Greenbank,  1  Ves.  298  ; 
1  Atk.  695.  But  I  do  not  apprehend,  that  this  case  will  be  embar- 
rassed bj'  that  decision.  Lord  Hardwicke  held,  that  the  act  of  the 
infant  had  no  effect ;  that  there  was  no  disposition  as  to  the  real  estate  ; 
and  therefore  a  case  of  election  did  not  arise. 

This  is  the  case  of  a  man,  having  a  clear  right  to  dispose  by  will 
both  of  his  real  and  personal  estate  :  but  his  disposition  fails  as  to 
these  real  estates  by  his  ignorance  of  the  distinction,  that  a  will  of  a 
subsequent  date  was  necessary.  There  is  therefore,  as  in  the  case  of 
Hearle  v.  Greenbank,  no  will,  that  can  touch  these  real  estates.  As 
to  the  case  of  a  devise,  with  two  witnesses  onlj',  the  intention  is  as 
plain  as  in  Noys  v.  Mordaunt :  why  then  should  not  the  court  say  in 
the  former  case,  the  intention  is  clear ;  but  cannot  as  to  the  real  estate 
have  legal  effect,  from  the  omission  of  a  third  witness,  by  mistake  ;  as 
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in  the  other  case  the  devisor  attempts  through  mistake  to  devise  an 
estate,  which  is  in  settlement,  or  belongs  to  another  person.  The 
opinion  of  Lord  Hardwicke  I  take  to  be  this.  A  devise  of  real  estate 
is  considered  as  a  matter  of  so  much  solemnitj-  and  importance,  that 
the  law  will  not  accept  proof  of  the  act  without  the  evidence  of  three 
witnesses.  If  not  so  proved,  it  is  nothing:  it  cannot  receive  notice. 
The  intention  cannot  be  represented  ;  for  it  cannot  be  presumed ;  and 
there  is  no  evidence ;  the  will,  not  being  executed  with  the  solemnit}' 
prescribed  by  the  law  as  to  real  estate,  cannot  be  read :  the  court  can- 
not see  any  devise  of  real  estate  :  and  therefore,  as  the  estate  does  not 
appear  to  be  devised  away  from  the  heir,  no  act  appearing  to  be  done, 
as  in  this  case  the  act  does  appear  to  be  done  b}'  Mr.  Thellusson,  the 
heir  cannot  in  that  case  be  put  to  election.  The  case  of  Hearle  v. 
Greenbank  stands  upon  the  same  ground  ;  an  infant  under  the  Statute 
not  having  a  right  to  dispose  of  real  estate.  The  court  cannot  look  at 
th*  will.  It  is  from  the  incapacitj'  of  the  person,  who  frames  it, 
considered  as  no  instrument. 

These  are  the  only  instances,  in  which  the  principle  has  been  limited. 
It  cannot  be  argued  that  it  does  not  reach  an  heir-at-law.  Lord  Hard- 
wicke would  not  put  the  case  of  an  heir-at-law  by  way  of  illustration,  if 
the  heir  could  not  under  any  circumstances  be  put  to  election.  The  prin- 
ciple of  election  is  plain  and  intelligible,  that,  if  a  person,  being  about  to 
dispose  of  his  own  property,  includes  in  his  disposition,  either  from 
mistake  or  not,  property  of  another,  an  implication  arises,  that  the 
benefit  under  that  will  shall  be  taken  upon  the  terms  of  giving  effect  to 
the  wliole  disposition.  Mr.  Thellusson's  heir  takes  these  estates,  as  if 
his  father  had  not  made  a  will :  but  my  opinion  is,  that  he  cannot  also 
take  what  is  given  to  him  by  the  will.     He  must  therefore  elect.^ 
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Chancert.     1808. 

[Beported  1.5  Ves.  390.] 

This  case  came  on  upon  an  appeal  from  the  decree,  pronoimced  at 
the  Rolls  by  Lord  Manners,  then  Baron  Sutton,  and  the  Masters  in 
Chancery,  Mr.  Simeon  and  Mr.  Cox;  dismissing  the  bill.  The  cause 
was  again  argued  by  Mr.  Fonblanqtie  and  Mr.  Wooddeson,  for  the 
plaintiffs ;  and  Mr.  Richards  and  Mr.  Wingfield,  for  the  defendant. 

1  The  decree  was  affirmed  in  the  House  of  Lords,  "without  any  pbservations,"  mh 
nom.  Eendlesham  v.  Woodford,  1  Dow.  249,  254  (1813). 

See,  accord.,  Churchman  v.  Ireland,  1  Russ.  &  M.  260  (1831)  ;  ffance.  v.  TruwUtt, 
2  J.  &  H.  2l5  (1861). 
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The  Lord  Chancellor.  [Lord  Eldon.]  The  question,  brought 
forward  by  this  appeal,  arises  upon  a  residuarj*  devise  of  real  and  per- 
sonal estate :  part  of  the  estate  consisting  of  copyholds,  contiguous  to, 
and  intermixed  with,  freehold  :  whether  the  customary  heir  who  takes  a 
legacy  of  £500  can  maintain  a  claim  to  the  copyhold  estates,  as  not 
surrendered  to  the  use  of  the  will :  in  other  words,  whether  this  is  a 
case  of  election.  It  is  settled,  that  a  court  of  equity  will  apply  the 
doctrine  of  election  to  copyhold  estate,  not  surrendered  to  the  use  of  the 
will.  The  true  question  therefore  is,  whether  the  testator  is  to  be  con- 
sidered as  having  manifested  an  intention  to  devise  the  copyhold  estate. 
The  case  of  Hy as  v.  £i/as,  2  Ves.  164,  is  a  strong  authority  upon  the 
point ;  which  case,  as  I  find  by  my  own  note,  was  relied  on  by  Lord 
Thurlow  in  Lindopp  v.  Eborall,  3  Bro.  C.  C.  188 ;  holding,  that  the 
general  words  in  that  will  did  not  pass  the  copyhold  estate;  and, 
though  the  judgment,  as  it  appears  in  the  report  of  that  case,  is  not 
very  intelligible,  it  is  sufficient  to  recall  the  meaning  of  Lord  Thurlow 
to  the  minds  of  those,  who  heard  him.  His  meaning  was,  that,  where 
a  testator  intends  to  provide  for  his  child,  the  court  cannot  determine, 
whether  the  provision  shall  be  large  or  small,  more  or  less :  but  can 
onl3'  saj',  that  he  does  not  intend  a  provision  for  that  child.  If  there- 
fore there  is  a  freehold  estate,  that  will  answer  the  purpose  of  a  pro- 
vision, the  court  has  no  means  of  ascertaining,  that  he  intended  a 
larger  provision :  but  where  the  court  regards  a  testator  as  proposing, 
that  his  debts  shall  be  paid,  the  amount  of  the  debts  must  ascertain 
the  value,  to  be  applied  to  that  purpose ;  and  if  the  debts  cannot  be 
discharged  b}'  the  freehold  estate,  the  court  draws  the  inference,  that 
the  testator  meant  to  provide  a  fund,  which  would  be  sufficient  to  an- 
swer that,  his  purpose.  In  the  one  case,  the  parent  intending  to  make 
a  provision  for  his  child,  if  that  is  done  bj'  the  appropriation  of  a  free- 
hold estate,  the  extent  of  the  provision  being  undefined,  there  is  no 
reason  for  increasing  it  hy  the  addition  of  the  copj'hold  estate :  in  the 
other,  the  testator,  meaning,  that  all  his  debts  shall  be  paid,  must  be 
considered  as  intending  to  provide  a  fund,  sufficient  to  answer  that,  his 
purpose  and  intention. 

In  the  case  of  Kidney  v.  Coussmaker,  12  Ves.  136,  the  Master  of  the 
Eolls,  going  certainlj'  upon  the  will,  appears  to  consider  Byas  v.  Syas 
and  Lindopp  v.  Eborall  as  rightl3-  determined.  This  is  not  the  ordi- 
narj-  question,  whether  the  want  of  surrender  is  to  be  supplied,  but 
whether  the  testator  has  manifested  an  intention  to  pass  the  copyhold 
estate ;  which  is  however  onlj-  another  mode  of  expressing  the  same 
idea ;  as,  if  he  has  manifested  that  intention,  all  the  cases  prove,  that 
the  court  will  supply  the  surrender  for  creditors,  the  wife,  or  children. 
The  question  therefore  is,  properl)-,  whether  these  words  "  all  the  rest, 
residue,  and  remainder  of  my  real  estate  whatsoever  and  wheresoever, 
and  of  what  nature  and  kind  soever,"  manifest  the  intention  to  pass 
copvhold  estate  ;  and  the  courts  have  in  all  these  cases  said,  that  those 
words  are  not  a  sufficient  indication  of  that  purpose  except  f<Jr  the  satis- 


CHAP.  II.]  GEETTON  V.   HAWAED.  567 

faction  of  debts.  It  comes  therefore  to  the  same  thing.  If  the  inten- 
tion is  manifest,  the  surrender  will  be  supplied  ;  and  the  case  of  election 
arises :  but  the  same  authorities,  that  bind  me  to  say,  the  intention  is 
not  manifest  for  the  purpose  of  supplying  the  surrender,  bind  me  also 
to  say,  it  is  not  manifest  for  the  purpose  of  raising  a  case  of  election. 
Upon  the  whole  therefore  1  think  this  case  rightly  determined. 

The  decree  was  affirmed. 


GRETTON  V.  HAWARD. 

Chancery.     1818. 

[Keported  1  Swanst.  409.] 

Bt  his  will  dated  the  18th  of  June,  1747,  Serle  Edward  Haward, 
being  seised  of  certain  estates  at  Charing  Cross  and  in  Saint  Martin's, 
subject  to  a  mortgage  in  fee,  devised  and  bequeathed  all  his  real  and 
personal  estate  to  his  wife  Ann  Haward  (she  first  paying  his  just  debts 
and  funeral  expenses) ,  and  after  her  decease,  to  the  heirs  of  her  body 
share  and  share  alike,  if  more  than  one  ;  and,  in'  default  of  issue  to  be 
lawfully  begotten  bj-  the  testator,  to  be  at  her  own  disposal ;  and  he 
appointed  his  wife  sole  executrix  and  residuarj-  legatee. 

The  testator  died  in  1766,  leaving  Ann  Haward  his  widow,  and 
Edward  Haward,  Ann  Haward,  (afterwards  Ann  Gardner,)  Elizabeth, 
William,  Francis,  and  James  Haward,  his  six  surviving  children  hy  her, 
of  whom  Edward,  Francis,  and  James  died  intestate  and  without  issue, 
leaving  William  tiieir  heir. 

Ann  Haward,  the  testator's  widow,  entered  into  possession  of  his 
estates,  and  being  advised  that  under  his  will  she  took  an  estate  tail, 
and  that,  the  remainder  in  fee  being  in  herself,  she  might,  hy  levying  a 
fine,  acquire  the  power  of  disposing  of  the  estates  devised  to  her,  on 
the  8th  of  September,  1807,  executed  a  deed,  covenanting  to  lev}-  a 
fine,  (which  was  afterwards  levied,)  and  declaring,  that  it  should 
enure  to  such  uses  as  she  should  b}-  deed  or  will  appoint. 

B}^  her  will  dated  the  7th  of  August,  1809,  Ann  Haward  devised 
three  messuages,  (part  of  her  husband's  estates,)  as  to  one  moiety,  to 
her  grandson  George  Gardner  in  fee,  and  as  to  the  remaining  moietj-, 
to  B.  Page,  W.  Watson,  and  R.  L.  Appleyard,  their  heirs  and  assigns, 
in  trust  to  sell  and  stand  possessed  of  tlie  purchase  money,  in  trust  for 
jane  Haward,  the  widow  of  the  testatrix's  late  son  William  Haward, 
and  for  such  of  the  children  of  William  Haward  living  at  the  testatrix's 
decease,  as  being  sons  should  attain  twentj--one,  or  being  daughters 
should  attain  that  age  or  be  married,  equally  to*be  divided  between 
Jane  Haward  and  such  children;  with  remainder,  in  case  of  all  dying 
before  their  shares  vested,  to  George  Gardner,  his  executors,  &c. ;  and 


568 


GEETTON  V.   HAWAED.  [CHAP.  II. 


the  residue  of  her  late  husband's  estates  she  devised  to  her  daughter 
Elizabeth  Haward  in  fee.  The  testatrix  then  devised  to  Page,  "Watson, 
and  Appleyard,  an  estate  at  Nine  Elms  in  the  county  of  Surrey,  to  which 
she  was  entitled  in  her  own  right,  upon  trust,  till  each  of  the  children 
of  her  late  son  "William  Haward,  living  at  her  decease,  should  attain 
the  age  of  twenty-one  years  or  die  under  that  age,  to  permit  Jane  Haward 
to  enjoy  it,  (if  she  should  so  long  continue  unmarried,)  to  the  intent 
that  the  produce  might  be  applied  by  her  towards  the  maintenance  of 
herself  and  the  child  or  children  of  "William  Haward,  and  upon  farther 
trust,  as  soon  as  each  of  the  children  of  William  Haward,  living  at  the 
testatrix's  decease,  should  attain  the  age  of  twenty-one  years  or  die 
under  that  age,  to  sell  the  premises  and  stand  possessed  of  the  purchase 
money  upon  such  trusts,  for  the  benefit  of  Jane  Haward  and  the  chil- 
dren of  William  Haward,  as  before  expressed  concerning  the  monej-  to 
arise  from  the  sale  of  the  moiety  of  the  three  messuages  devised  to  them  ; 
but  in  case  no  child  of  William  Haward  should  live  to  attain  a  vested 
interest,  upon  trust  for  Elizabeth  Haward,  her  executors,  &c.  The 
testatrix  devised  and  bequeathed  to  Elizabeth  Haward  the  residue  of 
her  real  and  personal  estate,  and  appointed  her  executrix. 

Ann  Haward  died  in  Februar}-,  1810,  leaving  William  Haward  the 
younger  her  grandson  and  heir,  (heir  also  of  his  father  the  late  W. 
Haward,  and  of  his  grandfather  the  testator  Serie  Edward  Haward,) 
and  the  remaining  children  of  the  late  W.  Haward  and  George  Gardner, 
her  grandchildren,  and  Elizabeth  Haward  her  onlj'  child. 

William  Haward,  who  died  shorth'  before  his  mother  Ann  Haward, 
bj-  his  will,  dated  the  27th  of  December,  1808,  devised  all  his  real 
estates  to  Henrj'  Gretton  and  Isaac  Andrews  in  fee,  upon  trust  to  sell 
and  stand  possessed  of  the  purchase  money,  and  also  of  his  personal 
estate  in  trust,  as  to  one-seventh,  for  his  wife  Jane  Haward,  her  execu- 
tors, &e.,  and  as  to  the  remaining  six-sevenths,  for  all  his  children, 
living  at  his  decease  or  born  in  due  time  afterwards,  in  equal  shares, 
with  benefit  of  survivorship  between  them,  in  case  anj'  should  die  under 
the  age  of  twentj'-one  years,  with  remainder,  in  case  of  the  death  of  all 
such  children,  for  Jane  Haward,  her  executors,  &c.  He  appointed  his 
wife,  and  Gretton  and  Andrews,  executrix  and  executors,  and  declared 
that  the  provision  made  for  her,  was  intended  in  full  satisfaction  of  her 
dower  or  thirds. 

William  Haward  died  in  May,  1809,  leaving  W.  Haward  the  younger 
his  eldest  son  and  heir,  and  Jane  Haward  his  widow,  and  five  younger 
,  children. 

In  1811,  the  trustees  named  in  the  will  of  W.  Haward,  and  his  widow 
and  j-ounger  children,  instituted  the  present  suit  against  Elizabeth 
Haward  the  surviving  daughter  of  Serle  Edward  Haward,  George 
Gardner  one  of  his  grandsons,  William  the  eldest  son  and  heir  of 
William  Haward  deceased,  the  trustees  named  in  the  will  of  Ann 
Haward,  and  the  mortgagees ;  insisting  that  under  the  will  of  Serle 
Edward  Haward,  his  widow  Ann  Haward  took  only  an  estate  for  life, 
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and  that  William  Haward,  as  his  heir,  was  entitled  to  the  reversion  in 
the  devised  estates,  subject  to  the  life  interests  of  the  widow  and  of  the 
other  children,  or  if  the  children  took  estates  in  fee  simple,  then,  that 
W.  Haward  was  entitled  to  one-sixth  of  the  devised  estates  in  his  own 
right,  and  to  three-sixths  as  heir  of  the  three  children  of  Serle  Edward 
Haward  who  died  without  issue. 

The  bill  prayed  that  the  will  of  William  Haward  might  be  established, 
and  the  trusts  carried  into  execution  ;  that  the  will  of  Serle  Edward 
Haward  might  be  established,  and  the  interests  taken  thereunder  by 
the  late  Ann  Haward  and  William  Haward  declared  ;  and  that  such 
part  of  the  premises  as  passed  to  William  Haward  under  the  will  of 
Serle  Edward  Haward,  or  as  his  heir,  or  as  the  heir  of  his  other  chil- 
dren deceased,  might  be  sold,  and  one-seventh  of  the  produce  paid  to 
Jane  Haward,  and  the  remaining  six-sevenths  to  the  trustees  named  in 
the  will  of  William  Haward,  in  trust  for  his  children. 

At  the  hearing  of  the  cause  on  the  5th  of  July,  1813,  the  Master  of 
the  Rolls  directed  a  case  for  the  opinion  of  the  judges  of  the  Court  of 
Common  Pleas,  who  certified,  that  under  the  will  of  Serle  Edward 
Haward,  his  widow  Ann  Haward  took  an  estate  for  life  only  in  the 
devised  premises ;  and  each  of  her  six  children  a  fee  simple  in  re- 
mainder expectant  upon  the  mother's  life  estate,  in  one  undivided 
sixth  part  of  the  premises,  as  tenant  in  common  with  the  other  five 
children. 

By  the  decree  on  the  29th  of  July,  1816,  the  rights  of  the  parties 
were  declared  conformably  to  this  certificate ;  and  it  was  further  de- 
clared, that  William  Haward,  at  the  time  of  making  his  will,  and  of  his 
death,  was  as  one  of  the  six  children,  of  Serle  Edward  Haward,  seised 
of  the  reversion  of  one-sixth  part  of  his  estates,  and  of  the  reversion  of 
three  other  sixth  parts  thereof,  as  the  onh'  surviving  brother  and  heir 
of  Edward,  Francis,  and  James  Haward  ;  that  Elizabeth  Haward  was, 
as  one  of  such  six  children,  seised  in  her  own  right  of  one  other  sixth 
part,  and  George  Gardner,  as  the  onlj-  child  and  heir  of  Ann  Gardner 
(formerly  Ann  Haward),  deceased,  of  the  remaining  sixth  part ;  the 
decree  also  declared,  that  the  children  of  William  Haward  must  elect 
whether  they  would  take  under  or  against  the  will  of  Ann  Haward  ;  and 
James  Haward  and  Edward  Haward  being  infants,  it  was  referred  to 
the  master  to  inquire  whether  it  would  be  for  their  benefit  to  take  under 
or  against  the  will. 

Under  this  decree,  the  adult  children  of  William  Haward,  having 
elected  to  take  against  the  will  of  Ann  Haward,  and  the  master  having 
reported  that  the  like  election  would  be  for  the  benefit  of  the  infant ;  a 
petition  was  presented  by  Elizabeth  Haward,  stating,  in  addition  to  the 
preceding  facts,  that  the  estates  of  Serle  Edward  Haward,  were  let  at 
rents  forming  a  total  of  £870  per  annum,  of  which  the  portion  devised 
bv  Ann  Haward  to  the  petitioner,  amounted  to  £600,  the  remainder 
being  by  her  devised  in  moieties,  (of  £135  each,)  one  to  George 
Gardner,  the  other,  for  the  benefit  of  Jane  Haward  and  her  children  by 
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William  Haward,  to  whom  the  testatrix  had  also  devised  her  own  estate 
at  Nine  Elms,  of  the  annual  value  of  £115,  and  who  therefore,  under 
her  disposition,  would  take  to  the  amount  of  £250  only ;  that  by  the 
decree,  the  petitioner  and  George  Gardner,  take  each,  one-sixth  of 
Serle  Edward  Haward's  estates,  amounting  to  £145  per  annum,  and 
Jane  Haward  and  her  children  take  the  remaining  four-sixth  parts, 
amounting  to  £580  per  annum,  by  which  distribution,  Gardner  derives 
a  benefit  of  £10  per  annum,  and  Jane  Haward  and  her  children,  (inde- 
pendently of  the  Nine  Elms  estate  intended  for  them.)  of  £445  per 
annum,  while  the  petitioner  sustains  a  loss  of  £455  per  annum.  The 
petition  played,  that  the  petitioner  migiit  be  declared  entitled  to  the 
estate  at  Nine  Elms,  devised  by  Ann  Maward,  for  the  benefit  of  Jane 
Haward  and  her  children,  by  waj'  of  compensation,  as  far  as  it  would 
extend,  for  the  loss  sustained  by  the  petitioner  of  the  estates  devised  to 
her  by  Ann  Haward,  which  Jane  Haward  and  her  children  have  elected 
to  take  against  the  will  of  Ann  Haward  ;  and  that  in  taking  the  accounts 
directed  by  the  decree,  of  the  rents  of  Serle  Edward  Haward's  estates, 
the  master  might  allow  to  the  petitioner  a  proper  sura,  in  compensation 
for  the  rent  of  the  estate  at  Nine  Elms,  from  the  death  of  Ann  Haward, 
till  the  petitioner  should  be  let  into  possession,  to  be  paid  from  the 
share  of  Serle  Edward  Haward's  estates,  to  which  Jane  Haward  and 
her  children  siiould  be  found  entitled. 

The  petition  having,  on  the  last  petition  daj',  been  ordered  to  stand 
over  for  argument,  was  this  day  argued. 

Mr.  Home  and  Mr.  Sliadwell,  for  the  petition. 

Mr.  Wruy,  for  William  Haward,  the  heir  of  his  father,  of  Ann 
Haward,  and  of  Serle  Edward  Haward. 

Mr.  6.   Wilson,  for  the  plaintiff's. 

The  Master  of  the  Rolls.  [Sir  Thomas  Plumer.J  The  object  in 
directing  this  petition  to  stand  over  for  argument  was  to  discuss,  not 
the  general  doctrine  of  election,  but  the  peculiarities  of  the  case,  and 
the  question,  on  which  few  authorities  occur,  what  disposition  is  to  be 
made  of  the  estate  relinquished  by  a  part}'  who  elects  to  take  against 
the  will?  The  principle  of  election  is  clear,  not  merelj*  as  an  abstract 
theory,  hut  as  pursued  to  practical  consequences.  When  a  partj-  elects 
to  abide  bj-  the  will,  the  practical  consequence  is,  that  he  must  relin- 
quish his  own  estate,  of  which  the  will  purports  to  dispose  ;  and  the 
court  has  in  some  instances  directed  him  to  execute  a  conveyance,  in 
conformity  to  the  intention  of  the  testator,  not  leaving  the  estate  to 
pass  by  the  will,  which  would  give  to  the  devisee  only  an  imperfect 
title.  The  doctrine  is  so  stated  by  Lord  Commissioner  Eyre,  in 
Blake  v.  Bunhury,  1  Ves.  jun.  523,  (concurring  with  many  other 
cases,)  and  there  the  plaintiflT,  electing  to  claim  "  under  the  will,  was 
decreed  to  convey  the  rent  charge  to  the  uses  of  the  will."  (Id.  527.) 
The  court  imposes  an  implied  condition,  that  if  the  party  accepts  the 
estate,  which  the  testator  had  power  to  give,  he  shall  convej"^  his  own, 
over  which  the  testator  had  no  power,  to  the  individual  to  whom  it  is 
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actually,  but  ineffectually,  devised.  If  he  refuses  to  abide  by  that  con- 
dition, and  preferring  his  own,  rejects  the  estate  offered  to  him  on  the 
terms  under  which,  if  at  all,  he  must  take  it,  renouncing  the  will,  it  is 
a  practical  consequence  that  he  is  not  permitted  to  retain,  but  must 
relinquish,  the  benefits  which  it  purports  to  confer  on  him.  So  far  is 
clear ;  not  as  an  abstract  proposition,  but  as  a  practical  contrivance. 
In  most  instances,  the  party  has  elected  to  abide  by  the  will,  and  then 
no  difficulty  occurs.  Tliis  case  presents  further  peculiarities,  in  addition 
to  the  circumstance  of  election  to  take  against  the  will.  If,  however,  a 
clear  rule  is  established,  no  theoretical  objection  can  be  suffered  to  in- 
terfere with  it ;  if  no  rule  exists,  the  court  must  on  principle  consider 
what  is  to  be  done  in  a  new  case.  Being  reluctant  to  innovate,  more 
especialh'  in  a  question  of  real  propertj',  I  was  desirous  to  ascertain 
whether  it  had  not  been  settled  by  decision,  that,  in  the  event  of  election 
to  reject  the  will,  the  estate  relinquished  by  that  election,  shall  be 
taken  from  the  heir-at-law,  and  given  to  the  disappointed  devisee. 

Nbys  v.  Mordaunt,  determined  in  1706,  is  said  to  be  the  first  case 
on  the  subject  of  election  ;  and  a  great  authority,  Chief  Baron  Eyre  (4 
Bro.  C.  C.  24  ;  1  Ves.  jun.  523)  has  described  this  practice  of  putting 
devisees  to  election,  however  reasonable,  as  a  strong  operation  of  a 
court  of  equity.  I  cannot  say  that  1  am  at  all  satisfied  that  the  mere 
circumstance  of  peculiarity  in  this  case,  that  the  heir-at-law  is  one  of 
the  individuals  who  have  made  election,  ought  to  distinguish  it.  Though 
a  party  must  be  taken  to  have  elected,  still  if  a  new  right  arises,  not 
adverted  to  at  the  time,  as  no  one  is  ever  compelled  to  elect  till  the 
whole  subject  matter  has  been  ascertained,  and  he  knows  all  his  rights 
on  each  side,  the  court  would,,  according  to  its  habit,  indulge  him  with 
farther  opportunity  to  be  informed  of  his  interests.  It  is  to  be  con- 
sidered also,  that  the  heir  is  bound  to  elect,  and  has  made  election,  not 
in  the  character  of  heir,  but  between  two  instruments  in  neither  of 
which  is  that  character  concerned  ;  he  is  required  to  declare  whether  he 
will  abide  by  the  will  of  Serle  Edward,  or  by  the  will  of  Ann ;  of  these 
he  prefers  the  former,  but  that  choice  has  no  connection  with  his  claim 
as  heir.  When  the  heir  asserts  his  paramount  title,  no  court  is  author- 
ized a  priori  to  impose  any  condition  on  him.  Insisting  on  his  right 
before  the  will  was  made,  and  declining  to  accept  any  benefit  under  it, 
what  authority  has  this  court  to  annex  a  qualification?  To  deprive  him 
of  a  title  prior  to  any  will?  I  think,  therefore,  that  neither  of  tliese 
points  is  conclusive ;  but  the  fair  way  of  considering  the  question,  and 
the  true  test,  is  this  ;  supposing  the  heir  not  interested  in  either  instru- 
ment, nor  having  made  any  election,  to  advance  a  claim  to  this  hwre- 
ditas  jacens.  alleging  that  the  estate,  not  being  accepted  by  the  person 
for  whom  the  testator  destined  it,  is  in  effect  given  to  no  one,  and 
therefore  (as  a  devise  lapsed  by  the  death  of  the  devisee  in  the  life  of  the 
testator)  devolves  to  him  in  his  character  of  heir ;  supposing  him  thus 
neither  affected  by  any  antecedent  acts,  nor  interested  in  the  property 
under  an  instrument  varied  by  the  wills  of  his  father  or  grandmother, 
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how  would  the  court  deal  with  his  claim? ,  On  general  principles,  it 
might  be  said,  that  the  estate  not  being  in  the  event  effectually  given, 
the  devisee  (who  cannot  be  permitted  to  enjoy  a  double  benefit,  both 
the  property  devised  to  him,  and  property  the  title  to  which  is  incon- 
sistent with  the  will),  must  indeed  relinquish  it,  but  that  what  is  then 
to  be  done  with  it,  is  a  quite  different  question.  The  doubt  is,  does  it 
pass  to  the  heir,  as,  in  the  actual  event,  undisposed  of,  the  will  being 
frustrated :  or  come  into  the  hands  of  the  court,  under  an  authority  to 
apply  it  for  the  benefit  of  the  person  who  has  been  disappointed  ?  If 
that  authority  has  been  constantlj'  exercised,  however  disputable  in  its 
nature,  it  cannot  now  be  impeached. 

Few  cases  are  to  be  found  on  the  subject,  but  it  must  be  acknowl- 
edged that  the  language  of  the  great  judges  by  whom  it  has  been  dis- 
cussed, proceeds  to  the  extent  of  ascribing  to  the  court  an  equity  to  lay 
hold  on  the  estate  thus  taken  from  the  devisee  by  the  principle  of  elec- 
tion, and  dispose  of  it  in  favor  of  those  whom  he  has  disappointed  ;  not 
merely'  taking  it  from  one,  but,  such  is  the  uniform  doctrine,  bestowing 
it  on  the  other.  A  doctrine  not  confined  to  instances  in  which  the  heir 
is  put  to  election,  and  which  may  be  said  to  bring  him  within  the  opera- 
tion of  the  general  principle,  but  prevailing  as  an  universal  rule  of  equitj-, 
b^'  which  the  court  interfei'es  to  supply  the  defect  arising  from  the  cir- 
cumstance of  a  double  devise,  and  the  election  of  the  party  to  renounce 
the  estate  effectually  devised  ;  and  instead  of  permitting  that  estate  to 
fall  into  the  channel  of  descent,  or  to  devolve  in  an}'  other  waj',  lays 
hold  of  it,  to  use  the  expression  of  the  authorities,  for  the  purpose  of 
making  satisfaction  to  the  disappointed  devisee  :  a  verj'  singular  office  ; 
for  in  ordinary  cases,  where  a  legatee  or  devisee  is  disappointed,  the 
court  cannot  give  relief;  but  here  it  interposes  to  assist  the  party 
whose  claim  is  frustrated  by  election.  Such  is  the  language  of  Lord 
Chief  Justice  de  Grey,  cited  with  approbation  b^-  Lord  Loughborough  ; 
"the  equity  of  this  court  is  to  sequester  the  devised  estate  quousque 
till  satisfaction  is  made  to  the  disappointed  devisee."  Lady  Cavan  v. 
fulteney,  2  Ves.  jun.  560.  I  conceive  it  to  be  the  universal  doctrine 
that  the  court  possesses  power  to  sequester  the  estate  till  satisfaction 
has  been  made,  not  permitting  it  to  devolve  in  the  cuutomary  course ; 
out  of  that  sequestered  estate  so  much  is  taken  as  is  requisite  to  indem- 
nify the  disappointed  devisee  ;  if  insuflScient,  it  is  left  m  his  hands.  In 
the  case  to  which  I  have  referred.  Lord  Loughborougli  uses  the  expres- 
sion, that  the  court  "  lays  hold  of  what  is  devised,  and  makes  compen- 
sation out  of  that  to  the  disappointed  part}'." 

A  distinction  has  been  attempted  between  real  and  personal  property  : 
I  cannot  see  a  principle  on  which  the  court  could  think  itself  at  liberty 
to  sequester  and  distribute  personaltj-,  in  the  event  not  given  to  the 
individual  intended,  that  would  not  apply  equally  to  realty  ;  the  object 
being  to  direct  the  devolution  of  the  property  in  a  course  prescribed  by 
equity.  Undoubtedly  in  the  instance  of  personalty,  satisfaction  has 
been  repeatedly  given.    In  a  case  not  reported  (the  name  of  one  of  the 
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parties  I  recollect  was  Brodie)  the  property  being  divided  into  eleven 
parts,  the  court  followed  it,  for  the  purpose  of  satisfaction ;  and  in 
several  cases,  anticipating  either  contingency,  the  decree  has  provided 
for  the  event  of  election  to  take  against  the  will,  by  a  direction  for 
making  compensation  out  of  the  estate.  It  would  be  too  much  now  to 
dispute  this  principle,  established  more  than  a  century,  merely  on  the 
ground  of  difficulty  in  reducing  it  to  practice,  and  disposing  of  the 
estate  taken  from  the  heir-at-law  without  anj-  will  to  guide  it ;  for  to 
this  purpose  there  is  no  will ;  the  will  destined  to  the  devisee,  not  this 
estate  but  anotlier :  he  takes  by  the  act  of  the  court ;  (an  act  truly 
described  as  a  strong  operation  ;)  not  by  descent,  not  by  devise,  but  by 
decree  ;  a  creature  of  equitj-. 

If  this  doctrine  were  now  advanced  for  the  first  time,  some  objections 
might  seem  to  occur  to  it.  The  disappointment  of  the  devisee  not 
arising  from  any  wrong  done  to  him,  or  any  right  withheld  from  him, 
but  resting  in  the  loss  of  a  gift,  from  a  want  of  title  in  the  testator  to 
dispose  of  what  is  given,  how  does  it  afibrd  anj-  claim  to  compensation 
in  a  court  of  justice?  The  testator  might  have  anticipated  and  provided 
for  this  event,  and  have,  in  such  case,  substituted  one  estate  for  the 
other ;  and,  perhaps,  if  he  were  now  living,  this  is  what  he  might  wish 
to  do  ;  but  not  having  expressed  any  such  intention  in  his  will,  how  can 
the  court  supply  the  omission,  and  make  a  new  will  for  him,  giving  one 
estate  not  devised,  in  lieu  of  the  estate  which  was?  In  what  way  too 
is  this  to  be  effectuated,  so  as  to  invest  this  disappointed  devisee  with  a 
clear  and  indefeasible  title  in  the  estate  thus  given  him  by  the  court? 
Did  the  estate  pass  under  the  devise  or  did  it  not?  If  in  consequence 
of  the  election  and  the  noncompliance  with  the  implied  condition,  the 
devisee  is  precluded  from  taking  the  estate,  and  no  other  disposition  of 
it  is  made  b}'  the  will,  must  it  not  devolve  on  the  heir-at-law  as  being 
in  event  undisposed  of;  and  if  so,  what  equity  is  there  against  the 
heir,  supposing  him  no  party  to  the  election,  to  restrain  him  from 
recovering  in  ejectment ;  or  if  not  restrained,  how  is  any  defence  to  be 
made  against  his  claim  under  the  devise,  which  the  devisee  is  precluded, 
by  his  election,  from  availing  himself  of,  as  well  in  law,  according  to 
Lord  Redesdale,  as  in  equity?  How  too  is  the  devisee  ever  to  obtain 
the  legal  estate,  or  to  perfect  his  title  without  a  conveyance  from  tlie 
heir-at-law?  And  if  there  be  no  equity  against  him,  how  is  a  court  of 
equity  to  compel  him  to  part  with  his  inheritance,  favored  as  that  title 
in  general  is  both  in  law  and  equity? 

If  the  other  alternative  is  taken,  the  only  way  of  avoiding  the  apparent 
contradiction  of  considering  the  estate  to  pass  by  the  will  for  one  pur- 
pose, and  not  to  pass  for  another,  is  to  separate  the  legal  estate  from 
the  beneficial,  and  to  allot  the  former  only  to  the  devisee,  and  reserve 
the  latter  for  the  disposition  of  the  court ;  but  where  is  the  ground  for 
that  separation  ;  the  will,  if  it  is  to  operate  at  all,  having  given  both  the 
legal  and  the  equitable  interest  to  the  same  person,  and  laid  no  ground 
in  the  intent  of  the  devisor  for  any  distinction  in  their  destination? 
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The  devisee's  election  to  abide  b}-  Iiis  own  estate  may  properly  oper- 
ate to  preclude  his  taking  the  devised  estate ;  but  how  can  it  make  him 
take  in  a  different  character,  and  convert  him  into  a  trustee  for  another, 
to  whom  the  testator  has  not  expressed  any  intention  to  give  it?  The 
disappointed  devisee  in  respect  to  the  estate  devised  to  another  has  no 
title  whatever  to  that  estate,  either  under  or  dehors  the  will ;  What 
equity  then  has  he  to  it? 

These  are  some  of  the  difficulties  which  might  have  been  urged  by 
way  of  objection  to  this  part  of  the  doctrine  of  election,  had  it  been  now 
open  to  discussion  ;  in  the  present  case,  however,  some  of  these  diffi- 
culties are  obviated,  and  the  doctrine  in  its  full  extent  has  been  too 
long  considered  as  settled  to  make  it  safe  to  disturb  it. 

The  question  then  is,  will  the  circumstances  in  which  Elizabetli 
Haward  is  placed,  prevent  the  application  of  this  doctrine  ?  Taking  a 
benefit  by  the  election,  not  of  herself  but  of  another,  her  situation  is 
certainly  in  some  degree  peculiar.  Under  the  election  of  the  widow  and 
children  of  William  Haward  to  abide  by  the  will  of  his  father  Serle 
Edward  Haward,  the  estates  of  the  latter  becoming  divisible,  the  peti- 
tioner takes  one-sixth  ;  the  question  is,  whether  having  by  the  election 
of  other  parties,  acquired  a  right  not  intended  for  her  by  her  mother, 
she  can  now  insist  on  satisfaction  for  the  disappointment  of  the  devise 
contained  in  her  mother's  will,  while  she  enjoys  a  benefit  which  has 
come  to  her  against  that  will?  That  question  is  certainl3'  new;  no 
case  has  occurred  in  which  an  individual  in  part  satisfied,  deriving  from 
one  source  a  partial,  has  been  declared  entitled  to  additional,  compensa- 
tion. It  has  been  ingeniously  argued,  that  as  the  doctrine  of  bringing 
into  hotchpot  antecedent  portions,  is  not  applicable  to  a  case  of  partial 
intestacj',  the  doctrine  of  compensation  cannot  be  applied  to  partial  dis- 
appointment ;  but  that  analogy  will  not,  in  my  opinion,  justifj-  a  depar- 
ture from  the  ordinary  rule.  If  the  petitioner  is  the  onlj'  individual 
disappointed,  being  deprived  of  an  estate  of  £600  a  j-ear  destined  to 
her,  and  taking  an  estate  of  £145  a  year  onlj',  and  if  the  estate  at  Nine 
Elms  is  now  in  the  hands  of  the  court,  has  not  the  established  practice 
determined  that  it  is  to  be  applied  in  satisfaction  of  her  as  a  disap- 
pointed devisee?  To  the  extent  of  the  difl'erence  between  £145  and 
£600,  she  sustains  that  character.  Difficulties  in  the  calculation  of 
quantity  ma}'  be  removed  by  a  reference  to  the  master ;  phcs  or  minus 
cannot  vary  the  rule  ;  here,  is  disappointment ;  and  I  think  that  the 
circumstances  of  novelty  cannot  so  intrench  on  the  entirety  of  the  prin- 
ciple, as  to  authorize  me  in  refusing  compensation. 

The  only  remaining  question  is,  on  what  terms  must  compensation 
be  made?  From  what  time  is  the  estate  at  Nine  Elms  to  be  given  up 
to  the  petitioner  ?  The  election  is  retrospective  ;  reverting  to  tlie  time 
of  the  will,  the  parties  electing  reject  all  that  comes  under  it ;  conse- 
quently they  have  in  the  interval  enjoyed  the  property  of  another ;  to 
retain  the  past  rents  and  profits  which  they  have  received  with  no  other 
title  than  that  conferred  by  the  will,  would  be  to  claim  under  it ;  re- 
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nouncing  the  will,  they  admit  that  they  have  been  in  possession  of  an 
estate  without  title.  There  must  be  a  retrospective  account  of  rents 
and  profits,  and  an  account  of  sums  expended  for  melioration  ot  the 
estate,  which  must  be  reimbursed. 

His  Honor  doth  order  that  the  said  master's  said  report,  bearing  date 
the  20th  day  of  May,  1818,  be  confirmed,  and  his  Honor  doth  declare 
that  the  petitioner  Elizabeth  H  award  is  entitled  to  the  estate  of  the 
testatrix  Ann  Haward,  widow,  in  the  pleadings  named,  situate  at  Nine 
Elms,  &c.,  in  and  by  her  will  devised  lo  or  for  the  benefit  of  the  plain- 
tiff, Jane  Haward,  widow,  and  her  children,  as  and  by  way  of  compen- 
sation to  the  said  P^lizabeth  Haward,  as  far  as  the  same  will  extend, 
for  the  loss  sustained  bj"^  her  of  the  estates  and  benefits  devised  to  and 
intended  for  her,  in  and  by  the  will  of  her  mother  the  said  Ann  Haward, 
widow,  which  the  said  Jane  Haward  and  her  children  have  elected  to 
take  (under  the  decision  of  this  court)  against  the  said  will ;  and  it  is 
ordered  that  the  said  Elizabeth  Haward  be  forthwith  let  into  possession 
of  the  said  estate  at  Nine  Elms  aforesaid,  and  into  the  receipt  of  the 
rents  and  profits  thereof  accordingly ;  and  it  is  ordered  that  the  said 
master,  in  taking  the  accounts  of  the  rents  and  profits  of  the  testator 
Serle  Edward  Haward's  estates,  which  are  directed  b^-  the  decree  made 
in  this  cause,  fix  and  allow  to  the  said  Elizabeth  Haward,  as  between 
her  and  the  said  plaintiflf,  Jane  Haward  and  her  children,  such  sum  as 
the  said  master  shall  think  proper,  by  way  of  compensation,  in  the 
nature  of  occupation  rent  for  the  said  estate  at  Nine  Elms,  from  the 
death  of  the  said  testatrix,  Ann  Haward,  widow,  until  the  said  Elizabeth 
Haward  shall  be  so  let  into  the  possession  thereof  as  hereinbefore  di- 
rected ;  and  it  is  ordered  that  the  said  master  do  take  an  account  of  all 
sums  of  money  which  he  shall  find  to  have  been  laid  out  and  expended 
by  the  said  plaintiff  and  her  children,  in  repairs  and  improvements  of 
the  said  estate  and  premises  situate  at  Nine  Elms  aforesaid,  since  the* 
decease  of  the  said  Ann  Haward,  during  the  time  they  have  been  in 
possession  thereof,  and  it  is  ordered  that  the  said  master  do  deduct  the 
same  from  what  he  shall  certify  to  be  due  from  the  said  plaintiffs  bj' 
way  of  such  occupation  rent  as  aforesaid ;  and  it  is  ordered  that  the 
plaintifl's  and  the  defendant,  William  Haward,  do  pay  unto  the  said 
Elizabeth  Haward  what  the  said  master  shall  so  certify  to  be  due  to  her 
in  respect  of  such  occupation  rent  as  aforesaid,  after  such  deduction  as 
aforesaid. 

1  See  the  reporter's  notes  to  this  case,  and  also  to  Dillon  v.  Parker,  1  Swanst.  359 
(1818). 
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CARVER  V.  BOWLES. 

Chancery.     1831. 
[Reported  2  Russ.  &  M.  301.1] 

By  an  indenture,  dated  the  16th  of  Januarj-,  1799,  which  was  exe- 
cuted in  contemplation  of  the  marriage  of  the  testator  H.  C.  Bowles 
and  Ann  Garnault,  a  sum  of  £7,150  Bank  Stock,  which  had  belonged 
to  Mr.  Bowles,  was  settled  upon  the  husband  and  wife  and  the  sur- 
vivor of  them  for  life  ;  and  after  the  decease  of  the  survivor,  upon  trust 
to  transfer  the  Bank  Stock  unto,  between,  and  amongst  all  and  every 
the  child  and  children,  or  such  one  or  more  child  or  children,  or  an 
onlj^  child  of  the  said  marriage,  at  such  time  or  times,  in  such  shares, 
proportions,  manner  and  form,  and  with,  under,  and  subject  to  such 
powers,  provisoes,  conditions,  restrictions,  and  limitations  over  (such 
limitations  over  to  be  for  the  benefit  of  some  one  or  more  of  such  chil- 
dren, or  his,  her,  or  their  issue),  as  the  said  H.  C.  Bowles  and  Ann 
Garnault  should,  in  manner  therein  mentioned  jointU*  appoint ;  and 
for  want  of  such  joint  appointment,  as  the  survivor  of  them  should, 
after  the  death  of  the  other,  by  deed,  or  by  his  or  her  will,  or  any  codi- 
cil thereto,  direct  or  appoint ;  and  in  case  of  no  such  direction  or  ap- 
pointment bj"  them,  or  by  the  survivor  of  them,  and  as  to  so  much 
whereof  no  such  direction  or  appointment  should  be  made,  upon  trust 
for  all  the  children  in  equal  shares,  and  if  but  one,  then  to  such  only 
child,  and  to  be  paid  and  transferred  at  the  times  therein  mentioned. 

The  marriage  took  place  ;  there  were  five  children  of  the  marriage, 
two  sons,  and  three  daughters :  and  the  wife  died  in  the  lifetime  of 
•the  husband  without  having  joined  in  anj'  appointment  of  the  Bank 
Stock. 

In  June  1799,  there  was  paid  in  respect  of  the  £7,150  Bank  Stock,  a 
bonus  of  £715  Five  per  Cent.  Bank  Annuities,  which  sum  was  transferred 
into  the  names  of  the  trustees  of  the  settlement ;  and  in  the  following 
December,  a  memorandum,  signed  by  the  husband  and  .wife,  was  in- 
dorsed on  the  settlement,  hy  which  it  was  declared  that  the  £715  Five 
per  Cent.  Stock  was  to  be  subject  to  the  trusts  which  the  indenture 
declared  concerning  the  Bank  Stock.  In  the  year  1802,  a  bonus  in 
money  was  paid,  which  Mr.  Bowles  invested  in  the  purchase  of  Bank 
Stock  in  the  names  of  the  trustees;  and  in  June  1816,  an  addition  of 
25  per  cent,  was  made  to  the  stock  by  waj'  of  bonus.  B3'  these  means, 
the  Bank  stock  in  the  names  of  the  trustees  was  augumented  to  £9,216. 

The  will  of  H.  C.  Bowles,  dated  the  18th  of  April  1827,  after  recit- 
ing that,  by  his  marriage  settlement  and  the  indorsement  upon  it, 
£7,150  Bank  Stock,  and  £715  Five  per  Cent.  Bank  Annuities,  being  au 
addition  made  to  the  Bank  Stock  in  the  nature  of  profit,  were  standing 
1  Part  of  the  case  is  omitted. 
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in  the  names  of  trustees  in  trust,  after  his  decease,  for  all  or  any  one  or 
more  of  his  children,  and  in  such  manner,  &c.,  as  he  shotild  by  will  ap- 
point, proceeded  iu  the  following  words,  —  "  Now,  in  pursuance  of  the 
said  power  or  authority  to  me  given  or  reserved  in  and  by  my  said  mar- 
riage settlement,  and  by  force  and  virtue  thereof,  and  of  every  power  or 
authority  to  me  given  or  reserved,  or  enabling  me  in  this  behalf,  I  do, 
by  this  my  last  will,  &c.,  direct  and  appoint,  give  and  bequeath  the  said 
sum  of  £7,150  Bank  Stock,  so  mentioned  in  my  said  marriage  settlement, 
and  also  the  said  sum  of  £715  Five  per  Cent.  Bank  Annuities,  together 
with  all  such  further  additions  in  the  nature  of  profit  to  be  made  to  the 
Bank  Stock  in  my  lifetime,  unto  my  five  children,  Henry  Carrington 
Bowles,  Ann  Sarah  Treacher,  Jane  Marj-  Reeves,  Francisea  Bowles, 
and  John  Bowles,  equally  to  be  divided  among  them,  share  and  share 
alike.  But  I  do  hereby  will  and  declare,  that  one-fifth  part  or  share, 
so  appointed  and  bequeathed  to  each  of  my  said  three  daughters,  of 
and  in  the  said  £7,150  Bank  Stock,  and  £715  Plve  per  Cent.  Bank  An- 
nuities, is  so  appointed  and  bequeathed,  and  I  do  hereby,  so  far  as  I 
lawfully  or  equitably  may  or  can,  order  and  appoint,  that  the  same  shall 
be  held  and  applied  by  my  executors  and  trustees  hereinafter  named, 
upon  and  for  the  same  trusts,  intents  and  purposes,  for  the  benefit  of 
each  of  my  said  daughters  and  their  issue,  as  are  hereinafter  expressed 
and  directed  of  and  concerning  the  one-fifth  part  or  share  hereinafter 
bequeathed  in  favor  of  each  such  daughter  and  her  issue,  of  and  in  mj' 
residuary  personal  estate."  These  trusts  were  the  trusts  stated  in  the 
former  part  of  this  report.  The  will  also  contained  a  proviso  "  that  no 
child,  taking  a  share  under  any  such  appointment  as  aforesaid,  shall  be 
entitled  to  any  further  or  other  share  of  and  in  the  remaining  or  unap- 
plied part  or  parts  of  the  said  one-fifth  part,  unless  and  until  he  or  she 
have  brought  his  or  her  appointed  share  into  hotchpot,  and  shall  have 
accounted  for  the  same  accordingly." 

At  the  date  of  the  will,  the  £715  Five  per  Cents  had  been  converted 
into  a  larger  amount  of  Three  per  Cent.  Stock. 

Under  these  circumstances  the  following  questions  were  raised. 

I.  Whether  the  appointment  extended  to  the  bonuses  of  1802  and 
1816,  or  was  confined  to  the  original  sura  of  £7,150  Bank  Stock,  and 
the  stock  into  which  the  £715  Five  per  Cent.  Bank  Annuities  were 
converted. 

Mr.  Tinney  and  Mr.  Teed  argued  that,  by  the  express  words  of  the 
will,  the  appointment  was  limited  to  the  original  amount  of  stock  and 
the  first  bonus,  and  to  such  additions  by  way  of  bonus  as  might  be  made 
after  the  date  of  the  will ;  and  that  there  were  no  words  which  could  be 
fairly  extended  to  the  intermediate  bonuses. 

The  Master  of  the  Rolls  [Sir  John  Leach]  was  of  opinion  that 
the  erroneous  allusion  in  the  will  to  the  £715  as  an  existing  Five  per 
Cent.  Stock,  though  it  had  been  long  converted  into  a  difl^erent  amount 
of  a  different  stock,  showed  that  the  testator  was  not  acquainted  with 
the  particulars  of  which  the  accumulated  fund  consisted,  and  that  his 
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intention  was  to  appoint  the  whole  of  that  fund  which  was  vested  in 
the  trustees  of  the  settlement. 

II.  As  the  appointment  was  bad  so  far  as  it  attempted  to  create 
trusts  in  favor  of  the  children  of  the  daughters,  the  grandchildren  of 
the  testator  not  being  within  the  objects  of  the  power,  a  second  ques- 
tion was,  wliether  the  shares  were  well  appointed  to  the  daughters 
absolutel}',  or  whether  after  the  life  estates  given  to  the  daughters, 
these  shares  were  to  be  considered  as  uuappointed. 

If  the  shares  were  well  appointed  to  the  daughters  absolutely,  an- 
other question  was,  whether  the  restriction  against  anticipation  or 
alienation  ar.d  the  limitations  to  tl).e  separate  use  of  the  daughters 
during  their  lives  were  valid,  having  regard  to  the  terms  of  the  power 
contained  in  the  settlement. 

The  Master  of  the  Rolls  held  that  the  words  of  appointment  were 
sufficient  to  vest  the  shares  absolute!}-  in  the  daughters  ;  that  the  at- 
tempt to  restrict  their  interest  b}'  limitations  to  their  issue,  being  inoper- 
ative, did  not  cut  down  the  absolute  appointment ;  but  that  it  was 
competent  to  the  donee  of  the  power  to  limit  the  interests,  which  he 
appointed  to  his  daughters,  to  their  separate  use  and  to  restrain  them 
from  anticipation  or  alienation. 

III.  It  was  then  contended  on  behalf  of  the  issue  of  the  daughters, 
that,  as  the  testator  had  manifested  a  plain  intention  that  the  children 
of  the  daughters  should  take  interests  in  the  settled  fund,  and  as,  bj'  the 
same  instruments,  he  gave  to  his  daughters  shares  of  his  residue,  a  case 
of  election  was  raised  against  the  daughters  ;  and  the  daughters  were 
bound  to  elect  between  giving  effect  to  the  appointment  in  favor  of 
their  children  and  the  interests  which  thej-,  the  daughters,  took  under 
the  will :    Whistler  v.  Webster,  2  Ves  Jun.  367. 

The  Master  of  the  Rolls  held  that,  the  testator  having  made  an 
absolute  appointment  in  the  first  instance,  no  case  of  election  was 
raised. 


LANGSLOW  V.    LANGSLOW. 
Chancery.     1856. 

[RepoHed  21  Bcav.  552.] 

By  the  marriage  settlement  of  Mr.  and  Mrs.  Langslow,  executed  in 
1818,  certain  funds  were  vested  in  trustees,  for  their  benefit  for  their 
lives,  and  afterwards,  in  trust  for  the  children,  grandchildren,  or  other 
issue  of  the  marriage,  to  be  born  before  an}-  appointment,  as  Mr.  and 
Mrs.  Langslow,  or  the  survivor,  should  appoint ;  and  for  want  of  such 
appointment,  upon  trust  for  all  the  children  of  the  marriage  equally. 

The  settlement  contained  a  clause,  by  which  "  no  child  "  taking  any 
part  under  an  appointment,  should  share  in  the  unappointed  part,  unless 
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he  should  bring  the  sum  appointed  to  him  into  hotchpot,  "  with  the  other 
children  "  of  the  marriage.  Tliis  hotchpot  clause  was,  therefore,  appli- 
cable only  as  between  the  children. 

There  were  two  children  of  the  marriage,  namely  Robert  William 
Langslow  and  William  Langslow.  Mrs.  Langslow  died  in  1847,  and 
Robert  William  Langslow,  the  son,  died  in  1849,  leaving  an  only  son, 
the  plaintiff,  Robert  Langslow. 

Mr.  Langslow,  in  1849  and  1851,  appointed  part  of  the  fund  to  his 
son  William.  Mr.  Langslow  died  in  1853,  having  made  his  will,  dated 
the  28th  February*,  1850,  by  which  he  gave  to  his  son  William  some 
policies  and  all  other  propertj^  which  he  might  have  at  his  death.  He 
then  proceeded  as  follows:  —  "He  will  have  to  bring  into  hotchpot 
that  portion  of  the  fund  settled  on  the  marriage  of  his  dear  mother, 
■which  has  already  been  received  by  him,  and  then,  as  I  make  no  fur- 
ther appointment  under  the  power  for  that  purpose,  the  whole  settled 
fund  will  be  equally  divided  between  him  and  mj-  little  grandson," 
meaning  the  plaintiff. 

The  residue  of  the  trust  fund  consisted  of  £2,894  19s.  Consols,  and 
the  questions  raised  b}'  the  special  case  were  :  — 

First,  whether  the  will  of  Mr.  Langslow  operated  as  an  appointment 
of  the  £2,894  19s.  Consols  in  favor  of  the  plaintiff. 

Secondly,  whether  the  defendant  William  Langslow  was  bound  to 
elect  to  give  effect  to  the  intention  expressed  in  the  will,  that  the  whole 
fund  should  be  equally  divided  between  the  defendant  William  Langs- 
low and  the  plaintiff,  or,  in  default,  renounce  the  benefits  given  to  him 
bj'  the  will. 

Mr.  H.  Palmer  and  Mr.   Villiers,  for  the  plaintiff. 

Mr.  Stallard,  for  the  defendant  William  Langslow. 

Mr.  Freeliiig,  for  trustees. 

The  Master  of  the  Rolls.  [Sir  John  Romilly.J  I  disposed  of 
the  first  question  at  the  hearing,  and  on  consideration  I  am  confirmed 
in  the  view  I  then  took.  The  testator,  when  he  made  his  will,  had 
alread}-  appointed  a  portion  of  the  fund  to  William  ;  he  refers  to  that 
circumstance  and  says,  "  I  make  no  further  appointment."  How  can  it 
be  contended,  that  this  is  an  appointment?  It  is  only  necessary  to  refer 
to  the  words,  to  show  that  it  can  neither  be  so,  either  in  form  or  in  inten- 
tion. It  may  be  said,  that  if  he  had  understood  what  the  effect  would 
be,  he  would  have  made  an  appointment,  but  that  admits  there  was  no 
appointment.  I  am,  therefore,  confirmed  in  the  opinion  I  formerly 
expressed,  that  this  is  not  an  appointment,  and  the  remaining  fund 
must,  therefore,  go  as  in  default  of  appointment. 

The  next  question  is,  whether  there  is  a  case  for  election.  I  was 
desirous  to  look  at  the  authorities,  and  I  have  since  been  referred  to 
the  case  of  Blacket  v.  Lamb,  14  Beav.  482,  which  was  decided  by  me, 
and  appears  to  me  to  be  exactly  this  point,  and  decisive  as  to  the  ques- 
tion of  election.  The  expression  here  is  this:  —  "  He  will  have  to 
brino-  into  hotchpot  that  portion  of  the  fund"  already  received  by  him. 
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and  then,  as  I  make  no  further  appointment,  the  whole  will  be  divided 
between  him  and  my  grandson.  This  shows  how  he  expected  and  be- 
lieved the  property  would  go,  but  it  is  no  disposition  of  any  part  which 
creates  the  obligation  to  elect.  It  is  sufficient  to  refer  to  the  marginal 
note  of  Blacket  v.  Lamb,  which  appears  perfectly  correct ;  it  is  this : 
—  "A  testator  duly  appointed  a  fund  in  favor  of  objects  of  the  power 
absolutely,  and  he  also  bequeathed  to  them  his  own  property  '  espe- 
cially requesting  them  '  to  leave  the  appointed  fund  to  persons  not  ob- 
jects of  the  power.  Held,  that  this  did  not  raise  a  ease  for  election. 
Held,  also,  that  the  result  would  have  been  different,  if  there  had  been 
a  direct  appointment  of  the  subject  of  the  power  to  strangers."  There 
it  was  held,  that  a  mere  desire,  expectation  or  wish,  did  not  create  any 
case  of  election. 

This  case  cannot,  I  think,  be  put  higher ; '  and  I  am  therefore  of  opin- 
ion, that  this  special  case  must  be  answered  by  stating,  that  there  is  no 
appointment  by  this  will,  and  no  case  for  election.* 


WOOLEIDGE  V.  WOOLRIDGE. 

Chancert.     1859. 

[Seported  H.  B.  V.  Johns.  63.] 

In  1809,  by  the  settlement  on  the  marriage  of  James  Woolridge, 
since  deceased,  and  Caroline  his  wife,  two  sums,  now  represented  b^- 
£2500  Three  per  Cent  Consols  and  £1897  14s.  %d.  New  Three  per 
Cent.  Long  Annuities,  were  settled  upon  certain  trusts  for  their  benefit 
during  their  respective  lives  ;  and  after  the  decease  of  the  survivor, 
upon  trust,  in  the  events  which  happened,  for  the  children  of  the  mar- 
riage, at  such  time  and  times,  and  in  such  proportions,  manner,  and 
form  as  Caroline  should  bj-  deed  or  will  appoint ;  and  in  default  of  ap- 
pointment, upon  trust  for  all  the  children  of  the  marriage  equally. 

The  plaintiff  Otwa}'  Woolridge,  and  the  defendants  James  Woolridge 
and  Caroline  Biscoe,  now  the  wife  of  the  defendant  William  Biscoe,  were 
the  only  children  of  the  marriage. 

In  1825,  Caroline  Woolridge,  having  survived  her  husband,  and  be- 
ing possessed  of  personal  estate  and  effects  of  her  own,  which  remained 
in  her  possession  at  her  death,  made  her  will,  by  which,  after  reciting 
her  marriage  settlement,  in  exercise  of  the  power  therein  contained, 
she  directed  and  appointed  that  George  Treweeke,  tlie  surviving  trustee 
under  her  settlement,  should,  from  and  immediately  after  her  decease, 
stand  possessed  of  the  said  stock,  and  the  dividends  thereon,  upon  the 
trusts  thereinafter  declared  of  the  same ;  and  as  to  all  other  real  and 
personal  estate  and  effects  over  which  she  had  anj'  disposing  power,  or 
1  See  Box  v.  Barrdt,  L.  E.  3  Eq.  244  (1866). 
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■which  should  belong  to  her  at  her  death,  she  devised  and  bequeathed 
the  same  to  George  Treweeke  and  Humphry  Grylls,  upon  the  trusts 
thereinafter  declared  —  that  was  to  say,  upon  trust,  out  of  the  divi- 
dends, interest,  and  annual  proceeds  of  all  and  singular  the  said  trust 
moneys  and  premises,  to  pay  an  annuity  to  her  daughter  Caroline  (then 
a  spinster),  so  long  as  she  should  continue  unmarried ;  and  as  to  all 
the  rest,  residue,  and  remainder  of  the  said  dividends,  interest,  and  an- 
nual proceeds  thereof,  upon  trust  to  pay  the  same  unto  and  between 
her  said  two  sons,  James  and  Otway,  their  executors,  administrators, 
and  assigns,  as  tenants  in  common  ;  and  from  and  immediately  after 
tlie  marriage  of  her  said  daughter,  then  upon  trust  to  assign  and 
transfer  all  and  singular  the  said  trust  moneys  and  premises  unto  and 
between  her  said  sons  and  daughter,  in  equal  shares  and  proportions, 
as  tenants  in  common.  The  testatrix  then  proceeded  by  her  will  to 
direct  that  the  portion  of  her  said  daughter  should,  at  the  discretion  of 
the  trustees,  be  either  paid  to  her  husband  upon  his  making  a  com- 
petent settlement  on  her  and  on  her  issue,  or  otherwise  should  be 
settled  on  her  and  her  issue  in  such  manner  as  the  trustees  should 
think  proper  and  expedient ;  and  that  the  portions  of  her  sons  should 
be  considered  as  vested  interests  at  twenty-one,  and  the  portion  of  her 
daughter  on  her  marriage.  Then,  after  making  provision  for  survivor- 
ship between  her  children,  in  case  any  of  them  should  die  before  the  re- 
spective times  aforesaid,  and  giving  to  her  daughter  in  the  event  of  her 
not  marr3'ing  a  power  of  testamentar}-  appointment  over  the  share  to 
which  she  would  be  entitled  in  case  of  marriage,  the  testatrix  provided, 
that,  in  case  her  son  James  should  through  ill  health  be  incapacitated 
from  pursuing  any  profession  wherebj-  to  gain  his  livelihood,  she  directed 
the  trustees  to  pay  him  out  of  the  dividends,  interest,  and  annual  pro- 
ceeds of  the  trust  premises  an  annuity  of  £80,  to  be  in  lieu  of  his  share 
of  the  principal  of  the  trust  premises,  which  should  in  that  case  be 
divided  equally  between  her  other  children  the  said  Caroline  and 
Otway. 

B3'  a  codicil,  in  1850,  after  referring  to  her  daughter's  marriage  with 
the  defendant  Biscoe,  the  testatrix  directed  that  whatever  sums  of 
money  her  daughter  would  become  entitled  to  under  her  will,  should, 
as  to  the  income  thereof,  be  enjo3-ed  bj'  her  for  her  own  sole  use  and 
benefit  during  her  life ;  and  that  after  her  death  the  principal  money 
should  belong  to  anj'  children  she  might  leave  at  her  death,  to  be  equally 
divided  amongst  them.  And  after  stating,  that,  from  the  afflicted  state 
of  her  eldest  son  James  (then  a  lunatic) ,  it  would  be  found  that  she  had 
amply  provided  for  his  maintenance  and  comfort  in  her  will,  as  to  anj' 
sums  of  money  to  which  her  son  Otwaj-  might  become  entitled  under 
her  will,  she  directed  that  the  income  thereof  only  should  be  received 
by  him  during  his  life,  and  after  his  death  the  principal  should  be  equally 
divided  between  any  children  he  might  leave  ;  and  if  no  children,  or  he 
at  his  death  should  be  a  bachelor,  he  had  her  full  consent  to  his  dis- 
posing of  his  share  to  his  sister  or  amongst  her  children,  as  his  own  in- 
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clination  and  judgment  might  dictate :  and  in  ease  of  his  marriage,  it 
was  the  testatrix's  wish  that  the  life  estate  in  the  income  should  be 
enjoyed  by  his  wife  after  his  decease. 

The  testatrix  died  in  1852.     The  plaintiff  was  a  bachelor. 

The  special  ease  stated  that  James  Woolridge  was,  through  ill  health, 
permanently  incapacitated  from  pursuing  any  profession  whereby  to 
gain  his  livelihood,  and  was  a  lunatic  within  the  meaning  of  the  Act 
13  &  14  Vict,  c,  35. 

The  qnestions  for  the  opinion  of  the  court  were,  in  effect,  to  what 
interest  the  plaintiff  and  the  defendant  Carohne  Biscoe,  or  her  husband 
in  her  right,  were  entitled  in  the  said  trust  funds. 

Mr.  Sandys,  for  the  plaintiff,  and  Mr.  Wickens,  for  the  defendant, 
Caroline  Biscoe. 

Mr.  Law,  for  the  children  of  Caroline  Biscoe,  ten  of  whom  were 
infants. 

Mr.  Melville,  for  the  defendant  James  Woolridge,  his  special 
guardian  appointed  under  the  Act,  and  the  surviving  trustee  of  the 
will. 

Vice-Chancellor  Sir  W.  Page  Wood.  The  first  question  raised 
by  the  argument,  which  relates  to  the  quantum  of  interest  which  the 
parties  take  in  the  settled  funds  (irrespectivelj-  of  the  question  as 
to  election),  falls  clearl}-  within  the  authority  of  Carver  v.  Bowles, 
-2  Russ.  &  My.  304,  308. 

The  testatrix  begins  her  will  bj'  appointing  the  whole  of  the  settled 
funds  upon  the  trusts  thereinafter  declared,  and  then,  after  devising 
and  bequeathing  her  residuary  real  and  personal  propertj-  to  trustees 
upon  the  same  trusts,  she  declares  those  trusts  to  be  "  from  and  im- 
mediately after  the  marriage  of  her  said  daughter,  then  upon  trust  to 
assign  and  transfer  all  and  singular  the  said  trust  moneys  and  premises 
unto  and  between  her  said  sons  and  daughter,  in  equal  shares  and  pro- 
portions, as  tenants  in  common  ;  "  after  which  there  is  a  proviso,  that, 
in  case  her  son  James  should,  through  ill  health,  be  incapacitated  from 
pursuing  any  profession  whereb}-  to  gain  his  livelihood,  the  trustees  are 
to  pay  him,  out  of  the  annual  proceeds  of  the  trust  premises,  an  annuity 
of  £80,  to  be  in  lieu  of  his  share  of  the  principal  of  the  trust  premises, 
"  which  shall  in  that  case  be  divided  equally  between  my  other  children, 
the  said  Caroline  and  Otwa}-." 

That  appointment  in  the  will  is  followed  bj'  various  attempts  on  the 
part  of  the  testatrix,  partly  in  her  will,  but  chiefly  in  the  codicil,  to 
modify  the  interests  so  appointed  in  favor  of  her  daughter  Caroline  and 
her  son  Otwa}-,  and  to  give  ulterior  benefits  to  their  children  who  are 
not  objects  of  the  power.  • 

I  apprehend,  that  the  principle  upon  which  the  court  has  acted  in  all 
cases  of  this  description  is  similar  to  that  which  was  followed  in  Mayer  v. 
Townsend,  3  Beav.  443  ;  where,  there  being  in  the  first  instance  an  ab- 
solute direction  in  a  will  to  the  trustees  to  raise  a  sum  of  monej'  for  the 
testator's  daughter,  followed  by  a  direction  to  invest  it,  and  to  paj-  the 
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interest  to  the  daughter  for  her  life,  for  her  separate  use,  with  remainder 
to  her  children  absolutely  (there  being,  of  equrse,  no  ultimate  limitation 
over),  the  daughter  dying  without  ever  having  had  any  child,  her  per- 
sonal representatives  were  held  to  be  entitled  to  the  fund,  the  court 
being  of  opinion  that  the  subsequent  directions  did  not  operate  as  a 
revocation  of  the  original  bequest  in  favor  of  the  daughter,  but  were 
merely  directions  as  to  the  mode  in  which  that  bequest  should  be 
enjoyed. 

Here,  as  in  Carver  v.  Howies,  the  directions  which  the  testatrix  has 
superadded  to  the  interests  appointed  by  her  will  in  favor  of  the 
plamtifl  and  the  defendant  Caroline,  so  far  as  they  tend  to  cut  down 
those  interests  to  estates  for  life,  with  remainder  to  their  children,  are 
invalid,  as  being  in  favor  of  persons  who  are  not  the  objects  of  the 
power ;  and,  being  so  invalid,  according  to  the  rule  adopted  in  that 
case,  the  appointees  take  absolutely. 

The  second  question,  which  is,  whether  or  not  a  case  of  election  is 
raised  under  circumstances  of  this  description,  is  one  of  a  little  more 
difficulty  ;  for,  although  the  same  question  arose  in  Carver  v.  Bowles, 
Sir  John  Leach,  while  deciding  that  the  parties  were  not  put  to  an  elec- 
tion, gives  no  reason  for  his  decision,  except  that  "  the  testator  having 
made  an  absolute  appointment  in  the  first  instance,  no  case  for  election 
was  raised."  The  principle,  however,  of  that  decision  appears  to  have 
been  this :  —  and  so  it  seems  to  have  been  understood  in  all  the  sub- 
sequent cases  in  which  Carver  v.  Bowles  has  been  cited,  — that,  where 
there  is  an  absolute  appointment  by  will  in  favor  of  a  proper  object  of 
the  power,  and  that  appointment  is  followed  b}'  attempts  to  modify  the 
interest  so  appointed  in  a  manner  which  the  law  will  not  allow,  the  court 
reads  the  will  as  if  all  the  passages  in  which  such  attempts  are  made 
were  swept  out  of  it,  for  all  intents  and  purposes  ;  i.  e.,  not  only  so  far 
as  they  attempt  to  regulate  the  quantum  of  interest  to  be  enjoj-ed  by 
the  appointee  in  the  settled  propert}-,  but  also  so  far  as  they  might 
otherwise  have  been  relied  upon  as  raising  a  case  of  election. 

That  appears  to  me  to  be  the  clear  result  of  the  authorities  ;  and  in 
conformity  with  that  view  I  must  hold  that  the  plaintiff  and  the  defend- 
ant Caroline  are  each  of  them  entitled  to  a  moiety  of  the  settled  funds, 
subject,  in  the  case  of  each,  to  a  moiety  of  the  annuitj'  of  £80  charged 
by  the  testatrix  on  those  funds  and  on  her  residuary  estate ;  the  defend- 
ant Caroline  taking  her  moiety  during  her  life  (as  in  Carver  v.  Bowles) 
for  her  separate  use. 

Decree  accordingly. 
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EST  RE  FOWLER'S  TRUST. 

CHANCERr.     1859. 

[Reported  27  Beav.  362.] 

John  Fowler  by  his  will,  dated  in  1788,  devised  freeholds  and  a 
copyhold  estate  called  Vilner  to  the  use  of  his  son  Charles  Fowler  for 
life,  with  an  exclusive  power  of  appointment  to  his  children  and  grand- 
children (as  had  been  decided  in  Fowler  v.  Cohn,  21  Beav.  360)  and  in 
default  of  appointment,  to  the  use  of  his  children  in  tail :  and  he  be- 
queathed £4000  in  trust  for  his  son  Charles  for  life,  and  from  and 
after  his  decease  in  trust  to  pay,  assign  and  transfer  the  principal  sum 
of  £4000,  or  the  stocks  or  securities  wherein  the  same  might  be 
invested,  unto  such  one  or  more  of  the  children  of  his  said  son  Charles, 
whether  born  in  the  testator's  lifetime  or  after  his  decease,  who,  being 
a  son  or  sons,  should  respectively  live  to  attain  his  or  their  age  or 
ages  of  twent3--one  years,  when  and  as  thej-  should  respectively  attain 
the  same,  or,  being  a  daughter  or  daughters,  should  live  to  attain  her 
or  their  respective  age  or  ages  of  twenty-one  years  or  be  married,  when 
and  as  thej-  should  respectively  attain  the  said  age  or  ages  or  be  mar- 
ried, which  should  first  happen,  in  such  parts,  shares  and  proportions, 
manner  and  form  as  his  son  Charles  by  any  deed  or  writing, 'or  by  his 
last  will  and  testament  in  writing,  should  direct,  limit,  give  or  appoint 
the  same,  and  in  default  of  such  appointment  in  trust  to  paj',  transfer 
and  assign  the  same  unto  and  amongst  all  and  every  the  children  of  his 
son  Charles  (whether  born  in  the  testator's  lifetime  or  after  his  decease) 
who,  being  a  son  or  sons,  should  live  to  attain  his  or  their  respective 
age  or  ages  of  twentv-one  j'ears,  or  being  a  daughter  or  daughters, 
that  age  or  daj'  of  marriage,  which  should  first  happen,  equally  to  be 
divided  between  them,  if  more  than  one,  share  and  share  alike. 

The  testator  died  in  1790.  His  son  Charles,  had  seven  children  who 
attained  twentj'-one,  two  of  whom  were  dead  at  the  date  of  his  will. 

Charles  Fowler  by  his  will,  dated  in  1848,  appointed  eight-tenths  of 
the  £4,000  to  five  of  his  children,  and  he  appointed  the  remaining  two- 
tenths  to  his  gi-anddaughter,  Eliza  Sarah  Lavinia  Cohn  (the  onlj-  child 
of  a  deceased  son),  and  he  appointed  the  freehold  and  copyhold  estate 
amongst  his  four  children  and  his  granddaughter. 

Charles  Fowler  died  in  1843,  possessed  of  a  few  trifling  movables, 
but  of  no  other  property  of  his  own.  The  eight-tenths  of  the  appointed 
fund  were  paid  to  his  five  children,  but  the  remaining  two-tenths,  ap- 
pointed to  his  granddaughter,  were  paid  into  court  under  the  Trustee 
Relief  Act.  This  petition  was  presented  by  the  granddaughter  and  her 
husband,  praying  a  declaration  that  the  two-tenths  of  the  £4,000  had 
been  well  appointed  to  her,  and  that  it  might  be  paid  out  of  court  to 
her  husband. 
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Mr.  Lloyd  and  Mr.  Amyot,  for  the  petitioner. 

Mr.  FoUett  and  Mr.  Surrage,  contra. 

Mr.  Shapter,  for  the  trustees. 

The  Master  of  the  Rolls.  [Sik  John  Eomillt.J  On  the  best 
consideration  I  can  give  to  this  case,  I  am  of  opinion  that  it  does  not 
raise  any  case  of  election.  A  case  of  election  arises  where  a  testator, 
whether  under  a  power  or  not,  gives  property  which  belongs  to  one 
person  to  another,  and  gives  to  the  former  property  of  his,  the  testa- 
tor's ;  in  that  case  the  former  is  bound  to  elect  whether  he  will  give 
effect  to  the  disposition  of  his  own  estate  in  favor  of  tlie  latter,  and  if 
he  will  not,  then  he  cannot  take  any  of  the  benefits  intended  for  him  by 
the  will,  and  which  are  thereupon  made  available  for  compensating  the 
disappointed  legatee  or  devisee.  This  is  not  the  case  here,  for  there  is 
no  property  of  the  testator.  If  the  testator  has  improperly  exercised 
the  power,  so  that  the  property  will  go  as  in  default  of  appointment, 
it  will  be  divisible  among  the  seven  children,  five  only  of  v^hom  take 
benefits  under  this  -will,  the  other  two  are  not  named  in  it. 

It  is  impossible  to  sa}-  that  there  is  a  case  of  election  as  to  the  two 
who  take  nothing  under  the  will,  and  it  is  equallj'  so  as  to  the  others. 
The  case  of  Bristow  v.  Warde,  2  Ves.  Jr.  350,  lays  down  that  the 
doctrine  of  election  "never  can  be  applied,  but  where,  if  an  election  is 
made  contrary  to  the  will,  the  interest  that  would  pass  by  the  will  can 
be  laid  hold  of  to  compensate  for  what  is  taken  away ;  therefore,  in  all 
cases,  there  must  be  some  free  disposable  propertj-  given  to  the  person, 
which  can  be  made  a  compensation  for  what  the  testator  takes  away. 
That  (using  the  words  of  Lord  Loughborough)  cannot  apply  to  this 
case,  where  no  part  of  his  property  is  comprised  in  the  will  but  that 
which  he  had  power  to  distribute."  It  is  the  same  as  if  the  two-tenths, 
which  was  appointed  to  one  who  was  not  an  object,  went  over,  as  in 
default  of  appointment,  to  persons  who  had  nothing  to  do  with  the 
freehold  estate. 

On  the  best  consideration,  I  think  this  is  not  a  case  of  election,  and 
I  must  therefore  declare  that  two-tenths  of  the  fund  have  not  been 
properly  appointed,  and  that  they  go  as  in  default  of  appointment. 


WOLLASTON  v.   KING. 
Chancekt.     1869. 

[Repcrrted  L.  B.  8  Eq.  165.] 

Sir  W.  M.  James,  V.  C.^    In  this  case  a  testatrix  had  a  power  of 
appointment  over  a  considerable  sum  of  monej-,  a  limited  power  of 
appointment  in  favor  of  the  issue  of  the  marriage,  in  contemplation 
of  which  the  settlement  containing  the  power  was  made. 
1  Only  the  opinion  is  here  printed. 
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By  a  will  purporting  to  be,  amongst  other  things,  an  execution  of 
the  power,  she  appointed  a  considerable  portion  of  the  settled  fund  to 
her  son  for  life,  with  remainders  to  such  persons  as  he  should  bj  will 
appoint.  There  was  a  general  residuary  appointment  of  the  settled 
fund  subject  to  all  other  appointments  made  thereof  to  three  daughters. 

The  three  daughters  took  other  benefits  under  the  will  in  the  testa- 
trix's own  property. 

The  son  purported  to  exercise  the  power  of  appointment  given  by 
his  mother  to  him. 

My  predecessor  held  that  the  appointment,  so  far  as  it  gave  the  son 
a  testamentary,  and  only  a  testamentary-,  power  of  appointment,  was 
void  as  tending  to  a  perpetuity,  and  he  further  held  that  the  portion  of 
the  settled  fund  attempted  to  be  subjected  to  that  power  went  not  as 
an  unappointed  part  to  the  objects  of  the  original  settlement,  but  under 
the  residuary  appointment  in  the  mother's  will  to  the  three  daughters. 

In  this  state  of  things  the  question  arose  which  I  have  now  to  deter- 
mine. The  persons  who  would  have  taken  under  the  conjoint  opera- 
tions of  the  son's  will  and  the  mother's  will,  if  thej'  had  constituted  a 
valid  appointment  of  the  trust  fund,  insist  that  the  daughters,  who 
take  by  reason  of  the  mother  having  no  power  to  make  such  disposi- 
tion, taking  also  under  the  will  property  which  the  mother  had  the 
fullest  power  to  dispose  of  at  pleasure,  ought  to  elect  between  the  two 
benefits  which  they  take. 

The  ordinary  principle  is  clear  that  if  a  testator  gives  property  by 
design  or  by  mistake  which  is  not  his  to  give,  and  gives  at  the  same 
time  to  the  real  owner  of  it  other  propertj',  such  real  owner  cannot 
take  both. 

And  the  pi'inciple  has  been  applied  where  the  first  gift  is  made  pur- 
porting to  be  in  execution  of  a  power ;  so  that,  if  under  a  power  to 
appoint  to  children,  the  donee  of  the  power  appoints  to  grandchildren, 
which  is  bad,  and  the  children  who  are  entitled  to  claim  hy  reason  of 
the  badness  of  the  appointment  also  take  under  the  will  other  property, 
the  grandchildren  are  entitled  to  put  them  to  an  election.  But  to  this 
rule,  so  far  as  regards  appointments,  a  notable  exception  is  taken,  viz., 
that  when  there  is  an  appointment  to  an  object  of  the  power,  with 
directions  that  the  same  shall  be  settled,  or  upon  an}-  trust,  or  subject 
to  any  condition,  then  the  appointment  is  held  to  be  a  valid  appoint- 
ment, and  the  superadded  direction,  trust,  or  condition  is  void,  and 
not  only  void,  but  inoperative  to  raise  any  case  of  election. 

This  rule  has  not  been  followed  in  the  Irish  case  ot  Moriarty  v.  Mar- 
tin, 3  Ir.  Ch.  Eep.  26,  which  is  said  to  have  received  the  approval  of 
Lord  St.  Leonards.  Notwithstanding  that  case  and  that  approval,  I 
feel  bound  by  the  current  of  the  English  authorities. 

I  have  endeavored  to  extract  from  these  cases  a  principle  which  I 
can  apply  to  the  decision  of  the  case  before  me.  The  rule  laid  down 
by  the  Master  of  the  Rolls  in  Whistler  v.  Webster,  2  Ves-.  367,  is,  in 
general  terms,  "  that  no  man  shall  claim  any  benefit  under  a  will  with- 
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out  conforming,  so  far  as  he  is  able,  and  giving  effect  to  everything 
contained  in  it  whereby  any  disposition  is  made  sliowing  an  intention 
that  such  a  thing  shall  take  place." 

This  rule,  expressed  in  these  terms,  was  certainly  not  applied  in  the 
case  of  Carver  v.  Bowles,  2  Russ.  &  My.  301,  and  the  cases  which 
followed  it.  There  it  was  clear  that  certain  persons  were  intended  to 
take  benefits  under  the  will,  and  other  persons  were  allowed  to  take 
other  benefits  without  couformuig  to,  and  giving  effect  to,  the  first  dis- 
positions, and,  in  fact,  after  defeating  them.  But  why?  The  only 
nitelligible  principle  which  I  can  find  is  that  it  was  held  that  the  failure 
of  the  first  dispositions,  so  far  as  thej'  failed,  did,  under  the  will  itself, 
enure  for  the  benefit  of  the  legatees  ;  that  the  legatees  were  allowed  to 
retain  both  benefits  because  they  took  both  as  legatees  under  the  will 
itself  without  calling  in  aid  any  other  instrument  or  any  adverse  title. 
It  results  in  this,  that  the  rule  as  to  election  is  to  be  applied  as  between 
a  gift  under  a  will  and  a  claim  dehors  the  will,  and  adverse  to  it,  and 
is  not  to  be  applied  as  between  one  clause  in  a  will  and  another  clause 
in  the  same  will. 

It  would  seem  a  very  strange  thing  that  in  construing  the  same  in- 
strument the  court,  dealing  with  a  clause  in  which  a  fund  is  expressed 
to  be  given  partly  to  A.  and  parti}-  to  B.,  should  hold  that  the  gift  to 
A.  being  void,  the  testator's  intention  is  that  B.  should  take  the  whole ; 
and  then  coming  to  another  clause  in  which  another  fund  is  given  to 
B.,  and  no  mention  of  A.  at  all,  it  should  hold  that  there  is  an  implied 
condition  that  B.  should  give  back  part  of  that  which  it  was  the  tes- 
tator's intention  that  he  should  take.  It  is  also  material  that  the  reason 
wbj-  the  gift  fails  is  that  there  was  an  attempt  to  create  a  power  in  vio- 
lation of  the  rules  of  law.  I  apprehend  that  it  is  not  for  this  court  to 
aid  such  an  attempt,  either  by  the  application  of  the  doctrine  of  election 
or  otherwise. 

The  great  difficulty,  moreover,  of  applying  the  doctrine  of  election  to 
such  a  case  as  this  is  strikingly  exemplified  in  this  particular  instance 
by  the  conflicting  claims  which  have  arisen  to  the  benefit  which  would 
arise  from  the  application  of  that  doctrine. 

The  appointees  named  in  the  son's  will  say,  "  Bj-  the  conjoint  opera- 
tion of  the  two  wills  the  mother  has  expressed  her  wish  to  give  us  cer- 
tain benefits  which  have  been  intercepted  hx  the  daughters.  Let  the 
daughters  make  it  good  out  of  the  mother's  will."  But  the  creditors  of 
the  son  say,  "  No,  you  never  could  have  taken  the  benefits;  nothing 
has  ever  been  intercepted  from  you ;  it  being  a  general  power  of  ap- 
pointment, and  the  son  being  largely  indebted,  any  appointment  made 
by  him  would,  by  the  application  of  another  rule  of  equitj-,  have  gone 
to  his  creditors."  It  seems  to  me  that  there  is  great  force  in  this  con- 
tention of  the  creditors  in  destroying  any  claims  of  the  specific  ap- 
pointees, but  that  their  own  equitj-  to  compensation  b}'  reason  of  the 
doctrine  of  election  is  far  too  complicated  and  remote  to  entitle  them  to 
the  interference  of  this  court.     I,  however,  only  rely  on  this  conflict  of 
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claims  as  showing  the  prudence  of  not  extending  rights  under  the  im- 
plication of  somewhat  refined  equities  Hke  the  doctrine  of  election, 
bej-ond  the  simple  cases  which  have  been  decided,  and  which  are 
sufficient  to  provide  for  all  cases  ordinarily  likelj-  to  occur,  and  for  all 
cases  for  which  there  is  any  substantial  object  in  providing.^ 

Mr.    Willcock,  Q.  C,  and  Mr.  G.  N.  Colt,  for  the  plaintifi"s. 

Mr.  W.  M.  James,  Q.  C,  and  Mr.  B.  Horton  Smith,  for  Robert 
William  King,  the  brother  and  executor  of  James  Euseby  King. 

Mr.  Kay,  Q.  C,  and  Mr.  Higgins,  for  the  daughters  of  the  testatrix. 

Mr.  Bruce,  Q.  C,  and  Mr.  T.  Hughes,  for  the  legatees  under  the 
will  of  J.  E.  King. 

Mr.  C.  C.  Barber,  for  other  parties. 


COOPER  V.   COOPER. 

House  of  Lords.     1874. 

[Repm-ted  L.  B.  7  H.  L.  53.] 

This  was  an  appeal  against  a  decision  of  the  Lords  Justices  (Law 
Rep.  6  Ch.  Ap.  15),  by  which  a  previous  decision  of  Vice-Chancellor 
Stuart  (Law  Rep.  6  Ch.  Ap.  16,  w.)  had  been  reversed. 

Mr.  W.  H.  Cooper  was  possessed,  together  with  much  other  prop- 
ertj',  of  an  estate  called  Pain's  Hill,  near  Cobham,  in  Surrej'.  He  had 
three  sons,  William  Henrj-,  Rowland  Edward,  and  Frederick  John. 
B3'  his  will,  dated  the  30th  of  May,  1840,  he  gave  his  estate  called 
Pain's  Hill  to  trustees  in  trust  to  pa}^  the  rents,  &c. ,  to  his  widow  for 
her  life,  and  after  her  death  to  sell  the  same,  and  hold  the  proceeds, 
together  with  the  proceeds  of  his  other  property,  as  his  personal  estate, 
in  trust  for  an}'  one  or  more  of  his  children,  grandchildren,  &c.,  in 
such  form  and  manner  and  in  such  proportions  as  his  widow,  "at  an}'' 
time  or  times,  and  from  time  to  time,  before  each  and  everj-  of  mj-  said 
children  shall  have  attained  the  age  of  twenty-five  years,  by  an}-  deed, 
&c.,  in  writing,  shall,  either  absolutely,  or  with  powers  of  revocation 
and  new  appointment,  direct,  limit,  or  appoint."  The  testator  died  in 
September,  1840.  His  eldest  son  William  Henry  became  twenty-one 
in  November,  1840  ;  his  second  son  Rowland  Edward  in  July,  1845  ; 
and  his  third  son  Frederick  John  in  October,  1847. 

On  the  5th  of  April,  1841  (and  therefore  before  any  of  the  sons  had 
attained  twenty-five),  Mrs.  Cooper,  the  widow,  executed  a  deed  of 
appointment,  which  recited  that  her  husband  had  created  certain  trusts 
of  Pain's  Hill  estate  for  her  benefit,  and  had  given  it  "  subject  thereto 
to  go  along  with  the  residue  of  his  real  and  personal  estates,  property, 

1  Cf.  In  re  Warren's  Trusts,  26  Ch.  D.  208  (1884). 
See  Gray,  Pcrp.  §§  541-561. 
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and  effects,"  and  that  the  trustees  were  to  invest  the  proceeds  subject 
to  anj'  appointment  she  might,  before  every  of  the  testator's  children 
had  attained  twenty-five,  malfe,  by  any  deed  in  writing,  absolutely  or 
with  power  of  revocation.  She  then,  after  providing  certain  specific 
sums  for  investnaent  for  her  three  sons,  gave  the  residue  (which  in- 
cluded the  proceeds  of  the  Pain's  Hill  estate),  in  trust  for  all  the  three 
sons  equally  to  be  divided  among  them,  their  executors,  adminis- 
trators, &c.  ;  she  then  reserved  to  herself  a  power  of  revocation. 

On  the  10th  of  April,  1841,  Mrs.  Cooper  made  a  will,  by  which, 
treating  herself  as  still  having  complete  disposing  power  over  Pain's 
Hill  estate,  she  gave  it  by  name  to  her  eldest  son  William  Henrj-,  ab- 
soluteh'.  She  afterwards  made  several  codicils,  varj'ing  some  of  the 
dispositions  she  had  made  of  different  portions  of  the  property. 

In  July,  1845,  Rowland  Edward,  the  second  son,  married,  and  by 
this  marriage  he  had  two  children,  Rowland  Burrard,  born  in  Jul}', 
1846,  and  Edith  Theresa,  born  in  January,  1848.  His  wife  died  in 
Februarj-,  1849.  He  himself  died  in  September,  1858,  intestate,  his 
mother,  Mrs.  Harriet  Cooper,  being  still  alive. 

By  a  codicil  dated  the  1st  of  December,  1852,  the  testatrix  con- 
firmed her  will  so  far  as  the  gift  of  the  estate  of  Pain's  Hill  to  her 
eldest  son  William  Henry  Cooper  was  concerned,  but  in  all  other 
respects  revoked  her  will.  And  in  the  same  codicil,  after  many  other 
bequests,  she  gave  to  the  trustees  the  sum  of  £1000  upon  trust  to 
invest  the  same  as  therein  mentioned,  and  to  apply  the  income  thereof 
towards  the  maintenance  and  education  of  her  grandson  Rowland  Bur- 
rard Cooper  (whether  his  father  should  or  should  not  be  of  ability  to 
maintain  him)  until  he  should  attain  twenty-one,  and  then  transfer  the 
principal  to  him.  In  case  he  should  die  under  twentj'-one  the  income 
was  to  be  applied  in  like  manner  towards  the  edncation  and  mainte- 
nance of  her  granddaughter  Edith  Theresa  Cooper  (nowDashwood,  one 
of  the  appellants)  till  twenty-one  or  marriage,  and  then  to  be  ti-ans- 
ferred  to  her  for  her  sole  and  separate  use.  She  then  gave  a  further 
sum  of  £1000  in  exactlj' the  same  terms  for  the  education  and  main- 
tenance of  Edith  Theresa  Cooper,  with  the  like  directions  in  case  of 
her  death  for  transfer  to  the  use  of  Rowland  Burrard  Cooper. 

She  made  four  other  codicils,  by  one  of  which  (made  after  the  death 
of  her  son  Rowland  Edward)  she  recited  that  by  a  previous  codicil  she 
had  given  her  real  estate  in  thirds  to  her  three  sons,  she  revoked  the 
devise  of  one  third  to  Rowland  Edward  and  devised  two  equal  third 
parts  of  the  same  share  of  her  real  and  residuary  personal  estate 
equally  between  his  two  children  (the  present  appellants),  and  the 
remaining  third  equally  between  her  own  two  sons  William  Henry  and 
Frederick  John. 

Mrs.  Harriet  Cooper  died  in  May,  1863,  and  disputes  arising  as  to 
the  effect  of  the  deed  of  appointment,  and  of  the  will,  and  the  various 
codicils  of  Mrs.  Harriet  Cooper,  under  all  of  which  interests  could  be 
claimed  by  her  children  and  grandchildren,  a  bill  was  filed  in  Septem- 
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ber,  1863,  and  the  cause  was  heard  before  Vice-Chancellor  Stuart, 
whose  decision  was  taken  by  appeal  before  the  Lords  Justices,  who,  in 
November,  1867,  pronounced  a  decree  ( Cooper  v.  Martin,  Law  Rep. 
3  Ch.  Ap.  47)  to  the  effect  that  the  will  not  having  "come  into  operation 
until  the  death  of  the  testatrix,  and  therefore  after  the  prescribed 
period  during  which  she  had  power  to  appoint,  could  not  take  effect  as 
a  new  appointment  under  the  power,  and  that  the  proceeds  of  the  sak? 
of  Pain's  Hill  belonged  in  thirds  under  the  deed  of  the  6th  of  April, 
1841,  to  William  Henrj-,  to  the  next  of  kin  of  Rowland  Edward,  and  to 
Frederick  John. 

William  Henrj'  then  filed  this  bill  to  put  the  appellants,  Rowland 
Burrard  Cooper  and  Edith  Theresa  (now  the  wife  of  the  Rev.  R.  L. 
Dashwood)  the  children  of  Rowland  Edward,  and  also  Frederick  John 
the  youngest  son  of  the  testator,  to  their  election.  Vice-Chancellor 
Stuart  decided  that  there  was  no  case  of  election.  The  Lords  Justices 
reversed  that  decision  (Law  Rep.  6  Ch.  Ap.  15),  and  this  appeal  was 
then  brought. 

Mr.  Dickinson,  Q.  C,  and  Mr.  Fry,  Q.  C.  {Mr.  T.  Rawlinson  was 
with  them),  for  the  appellants,  the  children  of  Rowland  Edward  Cooper 
and  Mrs.  Dashwood. 

Mr.  Greene,  Q.  C,  and  Mr.  Bristowe,  Q.  C.  {Mr.  Kekewich  was 
with  them),  for  the  respondents. 

The  Lord  Chancellor  [Lord  Cairns]  ,  after  fully  stating  the  facts 
of  the  case,  said  :  — 

M3'  lords,  in  that  state  of  things,  the  testatrix  not  owning  Pain's 
Hill,  and  having  no  disposing  power  over  it,  her  attempt  to  dispose  of 
it  by  her  will  clearly  would  raise  a  ease  of  election  against  an)'  person 
who,  taking  under  her  will,  might  be  found  to  have  an  interest  in  the 
Pain's  Hill  estate.  And  before  I  examine  the  effect  which  that  prin- 
ciple would  have  upon  the  appellants  in  this  case,  I  would  take  the 
liberty  of  reminding  j-our  Lordships  of  two  expressions  of  the  general 
rule  of  the  court  on  this  subject,  the  one  contained  in  the  case  of 
Streatfield  v.  Streatfield,  Cas.  t.  Talb.  176,  and  expressed  by  Lord 
Talbot,  and  the  other  in  the  case  of  Noys  v.  Mor daunt,  2  Vern.  581, 
expressed  by  Lord  Keeper  Cowper.  Lord  Talbot  saj-s  (Cas.  t.  Talb. 
182-83) :  "  When  a  man  takes  upon  him  to  devise  whathe  had  no  power 
over,  upon  a  supposition  that  his  will  will  be  acquiesced  under,  this 
court  compells  the  devisee,  if  he  will  take  advantage  of  the  will,  to  take 
entirelj',  but  not  partially,  under  it,  as  was  done  in  Noys  v.  Mordaunt, 
there  being  a  tacit  condition  annexed  to  all  devises  of  this  nature,  that 
the  devisee  do  not  disturb  the  disposition  which  the  devisor  hath 
made ; "  and  Lord  Keeper  Cowper  says  (2  Vern.  582),  in  the  earlier 
case  of  Noys  v.  Mordaunt,  "  In  all  cases  of  this  kind,  where  a  man  is 
disposing  of  his  estate  amongst  his  children,  and  gives  to  one  fee  simple 
lands,  and  to  another  lands  entailed  or  under  settlement,  it  is  upon  an 
implied  condition  that  each  party  acquit  and  release  the  other." 

Now,  my  lords,  in  addition  to  what  I  have  alreadj-  said,  I  should 
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remind  your  Lordships  that  at  the  time  when  the  will  of  this  testa- 
trix was  made  all  the  sons  were  alive.  At  the  time  the  principal 
codicil  was  made  Rowland  Edward  had  died,  and  died,  as  I  have^ 
already  said,  intestate,  and  by  that  codicil  large  pecuniary  benefits 
were  given  to  the  appellants  in  this  case.  Large  benefits  were  also 
given  to  Frederick  John  Cooper,  the  j-onngest  son  of  the  testator.  As 
regards,  therefore,  the  persons  interested  in  the  proceeds  of  the  sale  of 
the  Pain's  Hill  estate,  your  Lordships  will  observe  that  the  eldest  son 
would  take  Pain's  Hill  by  the  will,  and  would  take  one  third  of  the 
proceeds  of  Pain's  HiU  under  the  appointment.  As  to  him,  therefore, 
uo  question  with  regard  to  election  would  be  material.  As  regards  the 
youngest  son,  he  would  take  one  third  of  the  proceeds  of  the  Pain's 
Hill  estate  under  the  appointment  bj'  deed,  and  he  would  take  pecuniary 
benefits,  which  need  not  be  specified,  under  the  will.  As  to  him,  in 
the  suit  in  which  the  present  decree  was  made,  a  case  of  election  was, 
under  the  circumstances,  insisted  upon  by  the  bill.  Effect  was  given 
to  that  case  of  election  by  the  decree,  and  from  that  decree,  as  to  him, 
there  is  no  appeal.  And,  my  lords,  in  truth,  I  apprehend  there 
could  be  no  appeal.  In  point  of  form,  no  doubt,  what  he  was  entitled 
to  b}'  the  appointment  was  one  third  of  the  proceeds  of  the  sale  of 
Pain's  Hill,  and  not  one  third  of  Pain's  Hill  in  specie ;  but  that  I  think 
j-our  Lordships  will  consider  to  be  mere  matter  of  form.  In  point  of 
substance,  and  in  truth,  whether  he  took  the  land  as  land,  or  took  it  in 
the  shape  of  monej'  arising  from  the  sale  of  the  land,  is  utterh'  imma- 
terial. In  the  eye  of  the  Court  of  Equit}-  he  was,  in  substance,  the 
owner  of  one  third  of  the  Pain's  Hill  estate,  and,  as  such,  he  was 
clearly  bound  to  elect  between  that  right  under  the  appointment  and 
the  benefits  given  by  the  will. 

That,  my  lords,  brings  us  to  the  remaining  third  of  the  Pain's  Hill 
estate.  The  second  son  had  died  intestate  —  the  one  third  to  which, 
bad  he  lived,  he  would  have  been  entitled,  was  part  of  his  estate  as  an 
intestate.  The  case  may  be  considered  as  if  there  had  only  been  one 
next  of  kin,  for  the  circumstance  that  we  have  here  to  deal  with  two 
out  of  four  persons  taking  the  intestate's  estate,  is  entirely  immaterial 
as  to  the  principle.  My  lords,  if  there  had  been  one  next  of  kin 
entitled  to  this  one  third  of  the  proceeds  of  the  sale  of  the  Pain's  Hill 
estate,  subject  onlj'  to  the  payment  of  the  debts  and  the  administration 
expenses  of  the  intestate,  I  apprehend  that  j'our  Lordships  would  have 
no  difficult}-  in  arriving  at  the  conclusion  that  just  as  the  third  son  was, 
in  substance,  the  owner  of  one  third  of  the  Pain's  Hill  estate,  so,  in 
substance,  this  sole  next  of  kin  of  the  second  son  was  the  owner  of 
the  remaining  third,  subject  only  to  the  payment  of  the  debts  and 
expenses. 

My  lords,  it  was  very  much  pressed  on  your  Lordships,  in  the 
extremely  able  argument  we  heard  at  the  bar  from  the  counsel  for  the 
appellants,  that  the  interests  of  a  next  of  kin  in  the  estate  of  an  intes- 
tate is  an  undefined  and  intangible  interest,  that  it  is  a  right  merely  to 
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have  the  estate  converted  into  monej-  and  to  receive  a  payment  in 
money  after  the  debts  and  expenses  are  discharged.  My  lords,  no 
^doubt  the  right  of  a  next  of  kin  is  a  right  which  can  only  be  asserted 
by  calling  upon  the  administrator  to  perform  his  duty,  and  the  perform- 
ance of  the  duty  of  the  administrator  may  require  the  conversion  of  the 
estate  into  money  for  the  purpose  of  paying  debts  and  legacies.  But  I 
apprehend  that  the  rule  of  law,  or  the  rule  laid  down  by  the  Statute, 
which  requires  the  conversion  of  an  intestate's  estate  into  money,  is  a 
rule  introduced  simply  for  the  benefit  of  creditors  and  for  the'facility  of 
division.  For  the  benefit  of  creditors,  and  for  the  facility  of  division 
among  the  next  of  kin,  the  estate  is  to  be  turned  into  money,  but  as 
regards  substantial  proprietorship  the  right  of  the  next  of  kin  remains 
clear  to  every  item  forming  the  personal  estate  of  the  intestate,  subject 
only  to  those  paramount  claims  of  creditors. 

My  lords,  this  right  of  the  next  of  kin  I  find  extremely  well  expressed 
in  a  book,  which,  on  this  subject,  is  a  book  of  high  authority  —  Bacon's 
Abridgment  —  in  the  part  of  it  which  treats  of  executors  and  adminis- 
trators. Speaking  of  the  right  of  the  next  of  kin,  and  of  the  Statute 
regulating  the  succession  to  an  intestate's  estate,  it  says  on  the  clause 
of  the  Statute  which  directs  that  no  distribution  shall  be  within  a  year 
after  the  death  of  the  intestate  :  "  It  hath  been  adjudged  that  if  a  per- 
son entitled  to  a  distributive  shai-e  dies  within  the  year,  j-et  it  is  such 
an  estate  vested  in  him  as  shall  go  to  Lis  executor  or  administrator, 
for  the  Statute  doth  not  make  any  suspension,  or  condition  precedent 
to  the  interest  of  the  parties,  but  it  is  a  clause  mereh-  for  the  benefit 
of  creditors  ;  also  this  Statute,  being  in  nature  of  a  will  for  all  persons 
who  die  intestate,  ought  in  this  instance  to  be  resembled  to  the  case  of 
a  residuary  legatee,  in  which  it  is  alwa3-s  holden,  that  if  such  a  legatee 
die  before  the  debts  are  satisfied,  so  that  it  doth  not  appear  to  how 
much  the  surplus  will  amount,  j'et  the  executor  or  administrator  of 
such  a  legatee  shall  have  the  whole  residue,  &c.,  which  remains  over 
and  not  the  executor  of  the  first  testator." 

Mj'  lords,  I  apprehend  that  really  goes  far  to  dispose  of  this  argu- 
ment on  the  part  of  the  appellants.  If  we  look  on  the  Statute  of  Dis- 
tributions, as  I  think  we  ought  to  look  on  it,  as  in  substance  nothing 
more  than  a  will  made  by  the  Legislature  for  the  intestate,  and  liken  this 
to  the  case  of  a  person  having  made  a  will  and  having  directed  liis 
debts  and  expenses  to  be  paid,  and  having  given  over  his  clear  residue 
to  his  three  children  and  his  widow  —  if,  I  saj-,  we  look  at  the  case  as 
if  it  had  assumed  these  features,  I  apprehend  j'our  Lordships  will  be 
perfectly  clear  that  the  residuary  legatees  under  such  a  will  had  a  clear 
and  tangible  interest  in  specie  in  the  Pain's  Hill  estate,  just  in  the  same 
way  as  the  youngest  of  the  three  brothers,  P'rederick  John,  who  directly 
took  one  third  of  the  proceeds  of  the  estate. 

The  appellants  contended,  with  great  ingenuity  and  skill,  that  if  this 
were  so,  your  Lordships  could  not  stop  short  of  the  conclusion  of  hold- 
ing that  if  you  found,  at  the  time  the  succession  of  this  testatrix  opened, 
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a  creditor  of  the  second  sou,  who  had  been  paid  his  debt,  and  who 
therefore  was  in  possession,  or  who  without  payment  of  his  debt, 
might  have  claimed  to  be  put  in  possession,  of  a  certain  portion  of  the 
intestate's  estate,  in  order  to  satisfy  his  claim,  you  would  be  obliged  to 
hold,  supposing  he  had  received  a  benefit  under  the  will  of  the  testa- 
trix, that  he  also  would  be  obliged  to  'elect  between  that  benefit  and 
the  portion  of  the  intestate's  estate  which  might  be  required  for  the 
payment  of  his  debt.  My  lords,  I  apprehend  the  two  cases  are  per- 
fectly distinct ;  and  I  would  suggest  to  your  Lordships  a  test  which 
will  at  once  show  the  difference  between  them.  Can  any  person  doubt 
but  that  one  of  these  next  of  kin  might,  before  the  administration  of 
the  estate  of  the  intestate,  have  released  to  another  next  of  kin,  or 
have  assigned  to  a  third  party,  his  interest  in  any  specific  poa'tion  of 
the  estate  of  the  intestate,  in  anj-  specific  item  of  the  estate  of  the 
intestate,  subject  only  to  that  item  bearing  its  share  of  the  administra- 
tion expenses?  I  apprehend  it  to  be  quite  clear  that  a  next  of  kin 
could  take  that  course.  But,  my  lords,  could  a  creditor  do  so?  Could  a 
creditor,  before  payment  of  his  debt,  say,  I  will  release  to  you,  or  I  will 
assign  to  j'ou  my  interest  in  such  an  item  of  the  estate  of  the  intestate  ? 
Clearly  a  creditor  could  do  nothing  of  the  kind.  He  is  a  person  who 
has  no  interest  whatever  in  any  specific  portion  of  the  estate  of  the 
intestate.  He  has  a  personal  claim  merely  for  the  payment  of  his 
debt,  to  which  effect  might  be  given,  and  would  no  doubt  be  given  in 
the  proper  court,  by  securing  the  assets  and  obtaining  payment  for  him 
out  of  the  assets. 

My  lords,  that  disposes,  I  think,  if  your  Lordships  take  that  view, 
of  the  main  question  which  was  argued  at  the  bar.  The  two  children, 
who  are  two  of  the  next  of  kin  of  the  second  brother  (their  father), 
take  benefits  under  the  will :  —  they  also  take,  in  substance,  an  interest 
in  an  aliquot  share  of  the  proceeds  of  the  sale  of  the  Pain's  Hill  estate 
as  next  of  kin  of  their  father,  and  they  must  elect  between  their  interest 
under  the  will  and  their  interest  which  would  be  in  opposition  to  the  will. 

But,  my  lords,  it  was  then  said  that  at  all  events  if  they  elect  they 
must  only  elect  between  that  interest  which  they  take  under  the  codicil 
to  the  will  of  the  testatrix  made  after  their  father  had  died,  and  need 
not  take  into  account  in  election  a  legacy  of  £1000  which  had  been 
given  to  each  by  the  will  of  the  testatrix  made  before  their  father  died. 
My  lords,  I  can  see  no  ground  for  any  such  distinction.  It  appears  to 
me  that  the  rule  is  a  rule,  as  it  was  expressed  by  Lord  Talbot,  caUing 
on  them  to  elect  between  the  whole  of  their  benefits  under  the  two 
titles  under  which  thej'  claim,  and  that  no  distinction  is  to  be  made 
founded  on  some  supposed  intention  or  absence  of  intention  on  the  part 
of  the  testatrix  when  she  made  one  or  other  of  her  two  testamentary 
dispositions.  The  rule,  as  was  said  during  the  argument  at  the  bar, 
does  not  proceed  either  upon  an  expressed  intention,  or  upon  a  con- 
jecture of  a  presumed  intention,  but  it  proceeds  on  a  rule  of  equity 
founded  upon  the  highest  principles  of  equity,  and  as  to  which  the 

VOL.  VI.  —  38 


^^^  COOPER  V.   COOPEK.  [CHAP.  II. 

court  does  not  occupy  itself  in  finding  out  whether  the  rule  was  present 
or  was  not  present  to  the  mind  of  the  party  making  the  will. 

My  lords,  that  would  exhaust  the  case,  except  that  I  must  call  your 
Lordships'  attention  to  two  provisions,  or,  rather,  to  one  provision,  of 
the  decree,  and  to  the  absence  of  another  provision  which,  as  it  appears 
to  me,  ought  to  be  found  there:  My  lords,  I  do  not  find  in  the  decree 
any  direction  with  regard  to  one  of  the  appellants,  who  is  a  married 
woman,  and  who  cannot  make  an  election  for  herself.  As  to  that,  I 
think  your  Lordships  will  be  of  opinion  that,  following  the  ordinary 
course,  there  should  be  an  inquiry  made  whether  it  would  be  for  the 
benefit  of  Edith  Theresa  Dashwood  and  her  children  to  take  under  the 
provisions  of  the  will  and  codicils,  or  against  the  same. 

Then,  my  lords,  the  Lords  Justices  appear  to  have  thought  that  inas- 
much as  before  the  share  of  the  appellants  in  the  proceeds  of  the  Pain's 
Hill  estate  could  be  ascertained,  there  must  be  a  deduction  made  in 
respect  of  the  debts  of  the  intestate  which  might  be  paid  out  of  those 
proceeds,  those  debts  should  be  looked  at  as  at  the  date  of  the  death  of 
the  testatrix,  and  according  as  at  that  moment  they  had  been  paid  out 
of  one  or  other  portion  of  the  estate  of  the  intestate,  so  the  account, 
for  the  purpose  of  the  election,  should  be  taken.  But  I  think  j'our 
Lordships  will  rather  be  of  opinion  that  the  proper  course  would  have 
been  to  apportion  all  the  debts  and  all  the  administration  expenses  of 
the  intestate  over  the  whole  of  the  assets  of  the  intestate  ratably,  and 
in  that  way  to  find  what  proportion  of  the  debts  and  expenses  the 
Pain's  Hill  estate  ought  to  have  borne.  If  that  is  j-our  Lordships' 
opinion,  I  would  suggest  tliat  the  decree  should  be  varied  thus :  And 
their  Lordships  do  order  that  for  the  purposes  of  such  election,  to  be 
made  by  the  defendant,  Rowland  Burrard  Cooper,  and  by  or  on  behalf 
of  the  said  Edith  Theresa  Dashwood,  and  for  an}-  purpose  consequen- 
tial thereon,  the  debts  and  funeral  expenses  of  Rowland  Edward 
Cooper,  and  the  expenses  of  administering  his  estate  (such  expenses, 
if  not  3-et  ascertained,  to  be  estimated) ,  are  to  be  treated  as  appor- 
tioned ratably  between  those  parts  of  the  proceeds  of  the  sale  of 
the  Pain's  Hill  estate  so  'appointed  as  aforesaid,  and  the  rest  of  his 
general  personal  estate,  in  proportion  to  their  respective  shares  or 
amounts.  My  lords,  if  your  Lordships  adopt  those  alterations  in  the 
decree  which  I  have  ventured  to  suggest,  I  will  also  suggest  to  j-our 
Lordships  that  the  main  part  of  the  decree  should  be  affirmed,  but  that 
there  should  be  no  costs  of  this  appeal  on  either  side. 

Lord  Hatherlet.  My  lords,  I  entirely  concur  in  the  view  which 
has  been  taken  of  this  case  by  the  noble  and  learned  lord  on  the  wool- 
sack, and  he  has  so  fullj'  and  clearl}'  stated  his  view,  and  the  law  of 
the  court  with  reference  to  cases  of  this  description,  that  I  have  very 
few  words  indeed  to  add  to  what  has  been  already  said  on  the  subject. 

I  apprehend,  my  lords,  that  the  difficulty  which  has  been  supposed  to 
exist  in  this  case  arises,  in  a  great  measure,  from  something  which  has 
been  thrown  out  in  other  cases,  and,  notably,  in  the  case  which  was 


CHAP.  II.J  COOPER  V.   COOPER.  595 

cited  before  us  of  Lady  Oavan  v.  Pulteney,  2  Ves.  Jun.  544,  with  ref- 
erence to  tlie  non-application  of  the  doctrine  of  election  to  what,  in  that 
case,  was  called  a  derivative  interest.  But,  my  lords,  the  derivative 
interest  in  that  case  was  siuiply  this,  — A  lady  having  been  put  to  her 
election,  the  question  was  whether  her  husband,  who  was  tenant  by 
curtesy  in  the  estate  which  she  elected  to  take,  was  again  to  be  put  to 
his  election  in  respect  of  an  interest  which  he  took  under  the  will,  aud 
which  those  who  argued  for  the  election  said  he  ought  not  to  be  allowed 
to  benefit  bj^  unless  he  gave  up  his  interest  as  tenant  by  the  curtesy. 
I  need  not  discuss  that  case.  Your  Lordships  will  see  at  a  glance  that 
the  position  of  the  parties  was  entirely  different*  from  that  which  we 
have  here.  We  have  here  the  simple  case  of  certain  parties  in  posses- 
sion, by  right,  of  a  fund  to  which  they  were  entitled  by  the  will  of  the 
original  testator,  and  also  as  legatees  under  a  will  of  the  testator's 
widow,  which  latter  will  affected  to  dispose,  but  could  not  of  course 
effectually  dispose,  of  the  interest  they  possessed  under  her  husband's 
will.  That  would,  according  to  all  the  authorities,  be  a  simple  case, 
in  which  the  testatrix  having  attempted  to  dispose  of  what  was  not  her 
own,  also  gave  benefits  to  the  persons  who,  at  her  decease  and  at  the 
opening  of  the  testamentarj'  document,  and  of  the  succession  there- 
under, are  found  to  be  both  legatees  under  the  will,  aud  also  owners  of 
the  property  that  she  has  attempted  to  dispose  of. 

Now,  my  lords,  although  the  law  which  has  for  a  ver3'  long  period 
been  laid  down  on  this  subject  was  for  a  time  a  little  open  to  doubt 
and  difficulty  as  to  the  exact  expression  whicli  ought  to  be  given  of  the 
principle  on  which  it  was  founded,  namely,  whether  it  sliould  be  condi- 
tional, including,  therefore,  forfeiture  in  the  event  of  anj'  one  taking 
under  a  will  endeavoring  to  disappoint  it,  or  should  be  compensative, 
yet  still  the  main  principle  was  never  disputed,  that  there  is  an  obliga- 
tion on  him  who  takes  a  benefit  under  a  will  or  other  instrument  to 
give  full  effect  to  that  instrument  under  which  he  takes  a  benefit ;  and 
if  it  be  found  that  that  instrument  purports  to  deal  with  something 
which  it  was  beyond  the  power  of  the  donor  or  settlor  to  dispose  of, 
but  to  which  effect  can  be  given  bj'  the  concurrence  of  him  who  receives 
a  benefit  under  the  same  instrument,  the  law  will  impose  on  him  who 
takes  the  benefit  the  obligation  of  carrying  the  instrument  into  full  and 
complete  force  and  effect. 

Now,  my  lords,  Mr.  Frj-,  in  the  course  of  an  ingenious  argument, 
endeavored  to  take  advantage  of  the  expression  that  this  is  "an  im- 
plied obligation,"  to  reason  thus  with  reference  especially  to  a  portion 
of  the  benefits  taken  by  these  present  appellants  under  the  will.  He 
said,  with  respect  to  a  portion  of  these  benefits,  namely,  certain  lega- 
cies of  £1000,  it  could  not  possibly  be  implied  that  the  testatrix  had 
any  intention  that  those  legatees  should  give  up  any  right  connected 
with  their  father's  interest  when  they  took  the  benefit  of  the  legacy  of 
£1000,  because  at  the  date  of  the  will  no  such  right  existed  in  them  ; 
their  father  was  alive,  he  it  was  who  was  entitled  to  the  subject-matter 
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which  is  now  in  question  in  this  suit  with  regard  to  election,  and  not 
they,  and  that  the  testatrix  herself  indicated  on  the  face  of  the  instru- 
ment that  she  was  aware  of  his  existence,  and  contemplated  his  exist- 
ence subsequent  to  her  own  decease,  regarding  him  as  the  person  who 
ultimately  would  be  found  to  be  in  possession  of  the  property  now 
sought  to  be  distributed  under  the  doctrine  of  election.  My  lords,  the 
fallacy  of  that  is  quite  obvious.  The  condition,  or  rather  obligation 
(which  is  the  expression  I  prefer,  regard  being  had  to  the  dispute  as  to 
condition  involving  forfeiture),  the  equitable  duty  which  the  law  im- 
poses on  a  person  claiming  under  an  instrument,  of  giving  full  effect 
to  it,  as  far  as  it  would  be  otherwise  ineffective,  except  through  his 
concurrence,  is  simply  this,  —  the  law  inquires  on  the  death  of  the 
testator,  when  the  will  comes  into  operation,  what  is  his  intention,  as 
expressed  on  the  whole  will,  with  reference  to  the  disposition  of  that 
which  he  considers  to  be  his  property  ,  and  it  being  found  clearly  and 
distinctly  (for  it  must  be  clearly  and  distinctly  found)  that  he  has 
expressed  his  intention  of  disposing  of  what  belongs  to  another  —  when 
once  that  is  ascertained  completel}-,  there  is  nothing  else  which  the  law 
implies,  with  regard  to  his  intention,  be^-ond  the  ordinary  intent  implied 
in  every  man  who  affects  by  a  legal  instrument  to  dispose  of  property, 
that  he  intends  all  that  he  has  expressed,  and,  among  other  things, 
that  he  intends  to  dispose  of  property  as  to  which  he  has  so  expressed 
an  intention,  though  it  reallj'  does  not  belong  to  him.  When  once  that 
intention  is  ascertained  there  is  nothing  else  remaining  to  be  done, 
with  reference  to  election,  than  to  see  who  is  in  possession  and  who  is 
the  real  owner  of  the  property ;  and  if  you  find  him,  who  is  the  real 
owner  of  the  property  at  the  same  time  taking  a  benefit  under  the  will 
which  has  erroneously  endeavored  to  dispose  of  his  property,  then  he 
must  give  effect  to  that  intention,  though  founded  in  error,  and  give  it 
full  effect  by  either  abandoning  all  his  interest  under  the  will,  or  mak- 
ing compensation  to  the  extent  of  the  value  of  the  disappointed  inten- 
tion of  the  testator.  That  being  the  simple  case,  you  then  make  no 
inquir}^  as  to  what  may  be  supposed  to  have  been  the  view  as  to  those 
particular  legacies,  say  the  £1000,  or  any  other  specific  legacy  under 
the  will,  but  all  that  you  look  at  is  this,  does  the  person  taking  under 
the  will  any  benefit  whatsoever,  of  any  kind  or  shape,  possess  the 
power  of  giving  full  effect  to  the  will  by  releasing  the  interest  he  has 
in  another  subject-matter,  which  was  not  the  property  of  the  testator, 
but  which  was  in  terms  disposed  of  bj-  the  will,  and,  finding  that  he 
has  the  power  of  so  doing,  you  fix  on  him  the  obligation  and  duty  of 
doing  it. 

My  lords,  that  clears  the  ground  very  much,  I  think,  as  to  all  argu- 
ment with  reference  to  the  supposed  intentions  of  the  testatrix  in  this 
respect.  But  then  comes  the  argument  which  was  exceedinglj-  ably  and 
forcibly  put  by  Mr.  Dickinson  in  the  course  of  the  discussion  of  this 
case,  namely,  that  that  which  these  appellants  take  is  not  a  distinct 
interest,  is  not  the  thing  given  by  the  testatrix,  but  is  simply  a  right  to 
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have  that  thing,  together  with  the  other  assets  of  the  testator,  disposed 
of  by  the  administrator  and  applied  to  the  payment  of  the  debts  of  the 
intestate,  and  when  those  debts  are  paid  and  satisfied,  then  the  balance 
(the  balance  only,  and  not  this  matter  in  specie)  comes  to  the  person 
now  called  on  to  elect.  I  think  the  noble  and  learned  lord  on  the 
woolsack  has  so  fully  met  and  disposed  of  that  argument,  that  it  would 
be  a  waste  of  your  Lordships'  time  for  me  to  pursue  it  further.  I  may 
be  permitted,  perhaps,  to  add  another  illustration  (which  is  in  truth 
only  another  waj'  of  saying  the  same  thing)  to  that  which  the  noble 
and  learned  lord  offered,  namely,  that,  —  in  addition  to  the  argument 
founded  on  the  clear  power  of  these  persons  interested  in  the  testatrix's 
estate,  to  release  their  interest  and  right  in  this  specific  property, 
which  has  come  to  them  in  consequence  of  their  rights  under  the  will 
of  the  original  testator, — there  is  a  distinction  between  them  and  a 
creditor  in  this  respect,  that  whereas  a  creditor  could  by  no  circum- 
stance, and  by  no  course  taken  by  him,  ever  acquire  a  distinct  interest 
in  that  particular  chattel  which  is  now  in  question  —  yet  I  take  it  that, 
whether  it  was  a  term  of  j'ears,  whether  it  was  the  produce  of  a  sale, 
or  whether  it  was  any  other  specific  chattel  belonging  to  the  intestate's 
estate,  if  there  were  a  sole  next  of  kin  he  could,  by  paying  the  debt  of 
the  intestate  and  satisfying  the  funeral  and  testamentarj'  expenses, 
require  that  that  propertj'  should  not  be  sold  and  disposed  of,  and  it 
would  then  become  his  alone,  entirely  and  absolutely,  in  possession. 
What  difference  would  it  make  if  there  were  three  or  four  next  of  kin  ? 
If  they  should'  choose  to  undertake  the  same  process,  and  satisfy  all 
the  debts,  and  say  that  they  desired  to  have  the  produce  of  this  Pain's 
Hill  estate,  or  whatever  the  specific  property  might  be,  what  wonld 
there  be  to  hinder  them  from  taking  that  course  and  acquiring  the 
property'?  No  such  course  as  that  would  be  thought  of  (because  it 
would  be  absurd)  in  the  case  of  a  creditor.  A  creditor  would  have  no 
right  to  any  particular  chattel.  All  the  right  the  creditors  have  is  to 
be  paid  their  debts  out  of  that  chattel,  as  well  as  out  of  other  things  ; 
but  their  position  as  regards  the  specific  propert}-  is  whollj'  different 
from  that  of  the  next  of  kin. 

My  lords,  I  apprehend  that  there  is  substantially  no  difficulty  in  com- 
ing to  the  conclusion  which  the  noble  and  learned  lord  on  the  woolsack 
has  offered  for  our  acceptance,  and  which  concurs  with  the  conclusion 
of  the  Lords  Justices.  My  lords,  I  also  entirely  concur  with  the  noble 
and  learned  lord  in  the  view  he  has  taken  as  to  the  alteration  which  is 
necessary  to  be  made  in  the  decree.  I  think  it  must  have  been  a  slip 
in  the  court  below,  that  the  debts  of  the  intestate  were  directed  to  be 
ascertained  as  they  existed  at  the  death  of  the  testatrix,  and  not  as  at 
the  death  of  the  intestate,  because  the  interest  taken  by  the  next  of 
kin  is  clearly  an  interest  in  every  chattel  that  formed  part  of  the  estate 
of  the  intestate,  subject  to  the  payment,  no  doubt,  of  a  proportionate 
part  in  value  of  the  debts  that  existed  at  that  time  on  the  part  of  the 
intestate.     Then,  when  you  have  found  what  is  the  interest  they  have. 
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j-ou  are  in  a  condition  to  ascertain  what  it  is  that  they  are  bound  to 
give  up  in  case  they  elect  to  take  under  the  will.  There  must  also  be 
an  inquiry  as  to  whether  it  will  be  to  the  interest  of  the  married  woman 
to  elect.  And  as  we  have  to  make  these  alterations,  which  are  material 
ones,  in  the  decree,  I  concur  in  the  view  expressed  by  the  noble  and 
learned  lord  on  the  woolsack  that  there  should  be  no  costs  of  the 
appeal.* 


WHITE  «.   "WHITE. 

Chancery  Division.     1882. 
[Beported  22  Ch.  D.  555.] 

John  E.  White,  of  Bruton,  Somerset,  was  twice  married,  and  by  his 
first  wife.  Clary  White,  he  had  seven  children,  one  son  and  six  daugh- 
ters, and  by  his  second  wife,  Ann  White,  he  had  two  children,  one  son 
and  one  daughter. 

On  his  first  marriage  a  settlement  was  made,  dated  the  8th  of  Sep- 
tember, 1845,  wherebj'  he  settled  his  reversionarj-  interest  in  part  of 
an  estate  called  the  Coombe  Hill  estate  for  the  benefit  of  himself  and 
Clary  White  for  their  lives,  and  subject  thereto  upon  trust  for  the 
children  and  issue  of  himself  and  the  said  Clarj'  White  in  such  manner 
as  (in  the  events  which  happened)  he  the  said  John  R.'  White  should 
appoint,  with  a  gift,  in  default  of  appointment,  to  the  children  of  the 
marriage. 

Clary  White  died  and  J.  R.  White  married  again  in  1869,  but  no 
settlement  was  made  on  the  second  marriage. 

Previously  to  the  date  of  his  will  the  said  John  R.  White  had  issue 
by  his  second  marriage  and  acquired  other  shares  in  the  Coombe  Hill 
estate,  and  bj'  his  will,  dated  the  11th  of  November,  1872,  after  refer- 
ring to  the  settlement  of  1845,  he  continued,  "In  execution  of  the 
power  of  appointment  given  by  the  settlement,  I  appoint  my  shares  in 
the  Coombe  Hill  estate  comprised  in  the  said  settlement  unto  mj'  eldest 
son  Walter,  his  heirs  and  assigns,  but  subject  to  the  charges  in  favor 
of  his  brother  and  sisters  in  this  mj'  will  hereinafter  mentioned,  and  in 
ever}'  other  respect  I  confirm  ray  said  settlement.  I  devise  my  remain- 
ing shares  in  the  said  Coombe  Hill  estate  and  the  close  adjoining  which 
I  have  purchased  unto  m}'  eldest  son,  his  heirs  and  assigns,  but  subject 
to  such  charges  in  favor  of  his  brother  and  sisters  as  shall  equalize  the 
shares  of  all  my  children  in  all  my  said  property." 

He  then  gave  certain  bank  shares  to  his  said  eldest  son,  to  be  ac- 
counted for  as  part  of  his  share,  and  "  to  be  charged  with  such  a  sum 
as  should  equalize  the  shares  of  all  his,  the  testator's,  children  in  all 
his  property." 

1  The  concurring  opinions  of  Lord  O'Hagan  and  Lord.  Moncrieff  are  omitted. 
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The  testator  then  directed  that  his  sister  Julia  should  be  permitted 
to  reside  on  a  part  of  the  Coombe  Hill  estate,  which  was  included  in 
the  settlement,  for  her  life  at  a  specifled  rent. 

He  devised  the  residue  of  his  real  and  personal  estate  to  trustees  for 
sale,  and  directed  thein  to  paj-  his  widow  an  annuit3',  and  to  pay  the 
remainder  of  the  income  to  his  children,  and  on  his  wife's  death  to  pay 
the  capital  to  his  children  then  living. 

This  was  an  action  for  the  administration  of  the  estate  of  John 
Richard  White. 

In  addition  to  the  settled  property  sufficient  was  given  bj-  the  will  for 
the  benefit  of  the  elder  son  to  enable  the  trustees  by  apportionment  to 
equalize  the  shares  of  all  the  children. 

The  children  of  the  second  marriage  and  the  testator's  sister  Julia 
not  being  objects  of  the  power,  the  question  arose  whether  the}'  were 
entitled  to  enforce  the  dispositions  of  the  settled  propert}-  which  were 
in  excess  of  the  power  so  as  to  raise  a  case  of  election  in  their  favor, 
if  the  children  of  the  first  marriage  declined  to  give  effect  to  those 
dispositions. 

Cookson,  Q.  C,  and  B.  S.  Rogers,  for  the  plaintiffs,  two  infant 
children  of  the  first  marriage. 

Everitt,  Q.  C,  and  Rawlins,  for  Walter,  the  elder  son. 

Cozens-Hardy ,  Q.  C,  and  Dyne,  for  the  children  of  the  second 
marriage. 

Fry,  J.,  stated  the  two  marriages  of  the  testator  and  the  settlement, 
and  said :  — 

At  the  time  of  his  will  the  testator  John  E.  White  had  issue  of  his 
second  marriage,  who  were  of  course  not  objects  of  the  power  contained 
in  the  marriage  settlement.  B}'  his  will  the  testator  recited  the  settle- 
ment of  1845  made  on  his  marriage  with  his  first  wife  Clary  as  a  settle- 
ment "  whereby  I  conveyed  to  trustees  therein  named  my  reversionary 
interest  after  the  decease  of  my  mother  to  certain  shares  in  an  estate 
called  Coombe  Hill." 

Now  I  pause  here  to  observe  that  he  describes  this  interest  in  the 
property  which  he  had  convej-ed  to  his  trustees  as  if  it  were  still  his 
own,  and  he  calls  it  "my  reversionary  interest."  That  may  be  ex- 
plained, it  is  said,  by  saying  it  was  his  reversionary  interest  at  the 
date  of  the  settlement,  but  I  think  the  subsequent  language  shows  he 
thought  it  was  part  of  his  property. 

Then  he  recites  the  death  of  his  mother  and  his  wife,  and  he  says, 
"  Now  I  do  hereby  by  virtue  and  in  execution  of  the  power  of  appoint- 
ment given  to  me  by  the  settlement  appoint  ray  shares  in  the  Coombe 
Hill  estate  unto  my  eldest  son  Walter,  his  heirs  and  assigns,  but  sub- 
ject to  the  charges  in  favor  of  his  brother  and  sisters  in  this  my  will 
hereinafter  mentioned,  and  in  every  other  respect  I  confirm  my  said 
settlement."  There,  again,  I  stop  to  make  this  observation,  that  what 
he  appoints  he  describes  as  "  my  said  shares  "  as  if  they  were  still  part 
of  his  property. 
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Then  he  proceeds  to  devise  the  other  shares  which  he  had  acquired  in 
the  Coombe  Hill  property  and  the  adjoining  closes,  which  were  in  no 
way  subject  to  the  settlement  of  1845  to  his  said  son  Walter  "  subject 
to  such  charges  in  favor  of  his  brother  and  sisters  as  shall  equalize  the 
shares  of  all  my  children  in  all  my  said  property." 

Now  it  appears  to  me  plain  that  the  charges  referred  to  in  the  first 
clause,  namely,  the  chai-ges  on  the  settled  shares  in  the  Coombe  Hill 
property  are  the  same  charges  as  those  which  are  imposed  on  the  other 
shares  in  the  Coombe  Hill  property,  and  on  the  entirety  of  the  adjoin- 
ing closes.     There  is  onlj'  one  set  of  charges. 

[His  Lordship  read  the  further  clauses  in  the  will  relating  to  the  gift 
of  the  bank  shares,  and  the  direction  that  the  testator's  sister  should 
reside  on  part  of  the  settled  Coombe  Hill  estate,  and  continued  as 
follows :  — 3 

Now  the  first  question  arises  in  this  way.  The  two  first  clauses  in 
the  will  have  made  the  settled  property  and  the  unsettled  property  sub- 
ject to  the  same  charges  in  favor  of  persons  who  are  not  objects  of  the 
power  of  appointment.  Does  that  create  a  case  of  election  in  favor  of 
those  persons,  namely,  the  children  of  the  second  family,  who  were 
clearly  entitled  under  the  terms  of  his  disposition  to  charges  upon  both 
the  settled  and  the  unsettled  property,  or  does  it  create  no  case  of  elec- 
tion at  all  ?  It  is  plain  that  they  are  objects  of  the  charges  on  the  settled 
property,  and  it  is  plain  that  the  persons  who  take  that  settled  property 
in  default  of  the  exercise  of  the  power,  are  themselves  objects  of  benefits 
conferred  by  gifts  of  the  unsettled  property.  Prima  facie  therefore 
you  have  a  case  in  which  the  persons  who  take  the  settled  property 
take  also  under  the  will  benefits  out  of  the  unsettled  propertj-,  and  if 
they  take  the  settled  propertj"^  in  a  manner  which  defeats  the  intention 
of  the  testator,  that  would  appear  to  give  rise  to  a  case  for  compensa- 
tion to  the  persons  who  are  so  disappointed. 

That  this  is  the  general  rule  as  regards  appointments  can  hardly  be 
doubted.  It  has  been.stated  bj'  Sir  W.  M.  James,  when  Vice-Chancellor, 
in  Wollaston  v.  King,  Law  Eep.  8  Eq.  165,  174,  in  these  terms,  adopt- 
ing the  words  of  the  judgment  in  Whistler  v.  Weshter,  2  Ves.  367,  that 
no  man  shall  claim  anj'  benefit  under  a  will  without  conforming,  as  far 
as  he  is  able,  and  giving  effect  to  everything  contained  in  it,  whereby 
any  disposition  is  made  showing  an  intention  that  such  a  thing  should 
take  place. 

But  there  is  a  class  of  cases  which  at  first  sight  appear  to  be  in  con- 
flict with  the  generalitj-  of  that  rule.  That  class  of  authorities  consists 
of  Carver  v.  Bowles,  2  Russ.  &  My.  304 ;  Woolridge  v.  Woolridge, 
Joh.  63,  and  other  cases  of  the  same  description,  including  the  case 
of  Wollaston  v.  King,  which  I  have  just  mentioned.  In  those  cases 
the  testator  had  exceeded  the  power  vested  in  him  hy  directing  that 
certain  property  which  he  had  in  the  first  place  appointed  absolutely  to 
an  object  of  the  power,  should  be  held  upon  trusts  or  subject  to  con- 
ditions in  favor  of  persons  who  were  not  objects  of  the  power,  but  who 
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would  probably  be  objects  of  anj'  settlement  or  provision  which  might 
be  made  by  the  appointee.  The  question,  therefore,  arose  whether  those 
gifts  to  the  persons  not  objects  of  the  power  were  void,  or  whether  the 
absolute  appointment  must  be  held  good  and  the  modifications  be  re- 
jected, and  the  conclusion  which  the  court  arrived  at  was,  that  as  there 
was  an  absolute  gift  to  the  object  of  the  power,  that  must  prevail,  and 
the  modifications  which  were  not  valid  in  law  must  be  rejected  ;  and  the 
moment  the  court  arrived  at  that  conclusion  it  was  apparent  that  no 
case  of  election  arose  ;  because  the  object  of  the  power  is  the  only  per- 
son who  takes ;  and  there  is  no  conflict  between  him  and  a  person  who 
is  not  an  object  of  it.  Therefore  in  those  cases  the  whole  question  as 
to  election  fell  to  the  ground. 

The  question  I  have  to  determine,  therefore,  is  this  :  Can  the  gift  to 
Walter  stand,  and  the  condition  that  it  shall  be  subject  to  a  charge  be 
rejected  so  far  as  it  is  in  excess  of  the  power,  or  can  the  appointment 
to  "Walter  take  effect  only  so  far  as  the  testator  intended  him  to  take 
it?  It  appears  to  me  that  the  question  may  be  really  stated  in  another 
waj'.  Is  the  condition  or  charge  in  the  present  case  such  a  disposi- 
tion of  the  gift  to  Walter  as  according  to  the  ordinary  course  of  family 
arrangements  in  this  country  he  would  be  likely  to  make?  I  think  it 
is  not.  It  differs  entirely  from  an  appointment  to  a  person,  subject  to 
a  declaration  of  trust  for  the  benefit  of  the  issue  or  husband  or  family 
of  that  person.  It  is  an  attempt  by  the  testator  to  impose  on  the  ap- 
pointed property  an  obligation  to  produce  an  equality  between  the 
objects  of  the  power  and  the  other  members  of  his  family.  I  think, 
therefore,  the  present  case  is  not  within  the  principles  of  Carver  v. 
£owles,  and  the  cases  I  have  referred  to. 

That  being  so,  I  hold  that  a  case  of  election  has  arisen  between  the 
persons  who  claim  in  default  of  the  exercise  of  the  power,  and  those 
who  claim  under  the  gift  in  the  will. 

His  Lordship  then  gave  judgment  on  certain  other  points  arising 
under  the  will. 
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Court  of  Appeal.     1885. 

[BepoHed  31  Ch.  Div.  275.] 

Appeal  of  Mrs.  Walker  from  a  decision  of  Mr.  Justice  Kay  (28  Ch. 
D.  124).  The  facts  sufficiently  appear  in  the  report  of  the  case  in  the 
court  below,  and  in  the  judgment  delivered  by  Lord  Justice  Fry. 

The  question  raised  was  whether  Mrs.  Walker,  on  whose  marriage, 
when  an  infant,  £5,000  was  settled  upon  trusts  under  which  the  income 
was  to  be  paid  to  her  for  her  sole  and  separate  use  without  power  of 
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anticipation,  could  take  £8,573,  which  was  afterwards  bequeathed  to 
her,  without  bringing  it  into  the  settlement  in  accordance  with  her 
covenant  in  the  deed  of  settlement  to  settle  after-acquired  propertj-, 
and  without  making  compensation  under  the  doctrine  of  election  out  of 
the  £5,000.  The  trustees  of  the  settlement  disputed  her  right  to  take 
both  sums,  and  claimed  to  have  the  income  of  the  £5,000  applied  in 
making  compensation  for  those  disappointed  by  her  electing  to  avoid 
her  covenant  to  settle.  The  executors  under  the  will  having  paid  the 
£8,573  into  court  under  the  Trustee  Relief  Act,  and  Mrs.  "Walker  hav- 
ing petitioned  the  court  for  the  payment  of  it  to  her,  the  question  came 
before  Mr.  Justice  Kay  on  originating  summons  under  Order  lv. 

That  learned  judge  decided  that  the  income  of  the  £5,000  should  be 
applied  in  making  compensation  to  the  persons  disappointed  by  Mrs. 
"Walker's  election. 

Mrs.  "Vyalker  appealed. 
W.  Pearson,  Q.  C,  and  E.  Ward,  for  Mrs.  "Walker. 

Hastings,  Q.  C,  and  P.  Kingdon,  contra. 

Charles  Parke,  for  the  trustees  of  the  settlement. 

Stallard,  for  a  son  of  the  marriage. 

Dec.  18.  The  following  judgment  of  the  court  (Lord  Esher,  M.  R., 
and  BowEN  and  Fry,  L.  JJ.)  was  now  delivered  hy 

Fry,  L.  J.  In  the  year  1860  a  marriage  was  in  contemplation  be- 
tween Mr.  "Walker  and  Miss  "Vardon.  Thereupon  a  settlement  was 
executed  which  contained,  amongst  other  things,  the  recital  of  an  agree- 
ment that  the  intended  wife  and  husband  should  enter  into  the  covenant 
thereinafter  contained  for  the  settlement  of  her  future  estate.  By  this 
settlement  Mr.  "Walker,  the  intended  husband,  settled  certain  property 
upon  trust  for  himself  for  life,  then  for  his  intended  wife  for  life,  and 
then  for  the  children- of  the  marriage  ;  and  by  the  same  settlement  Mr. 
"Vardon,  the  father  of  the  intended  wife,  settled  other  property  upon  the 
same  trusts,  except  that  as  to  £5,000,  part  thereof,  the  intended  wife 
took  the  first  life  interest  therein,  for  her  separate  use,  with  a  restraint 
on  anticipation  in  terms  to  be  hereafter  mentioned.  The  settlement 
contained  a  covenant  by  each  of  them,  the  intended  husband  and  wife, 
to  settle  anj-  after  acquired  property  of  the  wife  upon  the  trusts  there- 
inbefore declared  concerning  the  property  of  the  husband,  except  that 
the  ultimate  trust  in  default  of  children  was  to  be  for  the  wife.  This 
settlement  was  executed  by  both  husband  and  wife,  but  the  wife  was 
at  the  date  of  the  marriage  an  infant,  though  that  circumstance  does 
not  appear  on  the  deed. 

In  1883,  under  a  bequest  to  Mrs.  "Walker  contained  in  the  will  of  her 
deceased  brother,  she  became  entitled  to  £8,573  for  her  separate  use. 
Mrs.  "Walker  claims  to  receive  this  sum  of  £8,573,  and  also  the  mcome 
of  the  £5,000  in  which  she  had  a  life  interest  in  possession  without 
power  of  anticipation.  On  the  contrary  the  trustees  of  the  settlement 
contend  that  she  cannot  take  both,  and  that  the  husband  and  the 
children  of  Mrs.  "Walker  are  entitled  to  have  the  income  of  the  £5,000 
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applied  in  compensation  of  their  claims  under  the  covenant  to  settle. 
Mr.  Justice  Kay  has  decided  that  the  trustees'  contention  is  right.  Mrs, 
Walker  has  appealed. 

Mrs.  Walker  contends  that  she  is  entitled  to  retain  the  benefit  under 
the  settlement  because  it  is  income  settled  to  her  separate  use  free  from 
the  power  of  anticipation  :  and  that  she  is  entitled  to  the  benefit  given 
to  her  by  her  brother's  will  because  the  will  .which  gives  it  to  her  is 
operative,  and  the  covenant  which  would  take  it  away  from  her  is 
inoperative. 

As  she  was  an  infant  at  the  time  of  the  execution  of  the  settlement 
and  of  the  marriage,  it  is  evident  that  her  contention  must  prevail  unless 
she  can  be  reached  by  the  doctrine  of  election.  That  doctrine  rests, 
not  on  the  particular  provisions  of  the  instrument  which  raises  the  elec- 
tion, but  on  the  presumption  of  a  general  intention  in  the  authors  of  an 
instrument  that  effect  shall  be  given  to  every  part  of  it,  "  the  ordinary 
intent,"  to  use  the  words  of  Lord  Hatherley,  Cooper  v.  Cooper^  Law 
Rep.  7  H.  L.  71,  "  implied  in  every  man  who  affects  by  a  legal  instru- 
ment to  dispose  of  property,  that  he  intends  all  that  he  has  expressed." 
This  general  and  presumed  intention  is  not  repelled  by  showing  that 
the  circumstances  which  in  the  event  gave  rise  to  the  election  were  not 
in  the  contemplation  of  the  author  of  the  instrument  (Coo/jer  v.  Cooper), 
but  in  principle  it  is  evident  that  it  may  be  repelkd  by  the  declaration 
in  the  instrument  itself  of  a  particular  intention  inconsistent  with  the 
presumed  and  general  intention. 

For  example,  if  the  settlement  in  question  had  contained  an  express 
declaration  that  in  no  case  should  the  doctrine  of  election  be  applied 
to  its  provisions,  there  seems  to  be  no  reason  why  such  a  declaration 
should  not  have  full  effect  given  to  it.  The  late  Mr.  Swanston  appears 
to  us  to  have  correctlj^  enunciated  the  law  on  this  point,  when  he  said : 
"The  rule  of  not  claiming  by  one  part  of  an  instrument  in  contradic- 
tion to  another,  has  exceptions ;  and  the  ground  of  exception  seems  to 
be,  a  particular  intention,  denoted  by  the  instrument,  different  from  that 
general  intention,  the  presumption  of  which  is  the  foundation  of  the 
doctrine  of  election."     (1  Sw.  404,  n.) 

The  settlement  in  the  present  case  declares  that  the  income  of  the 
fund  in  question  should  be  paid  to  Mrs.  Walker  for  her  sole  and  separ- 
ate use,  that  her  receipt  alone  should  be  a  sufficient  discharge  for  the 
same,  and  that  she  should  not  have  power  to  dispose  or  deprive  herself 
of  the  benefit  thereof  in  the  way  of  anticipation. 

What  is  the  force  and  effect  of  this  restraint  on  anticipation?  It 
provides  that  nothing  done  or  omitted  to  be  done  by  Mrs.  Walker  at 
any  given  time  shall  deprive  her  of  the  right  to  receive  from  the  trus- 
tees the  next  and  every  succeeding  payment  of  the  income  of  the  fund 
as  it  becomes  due.  But  if  she  be  put  to  her  election,  and  if  by  her  elec- 
tion she  deprives  herself  of  the  right  to  receive  subsequent  payments  of 
the  income  until  her  husband  and  children  are  compensated,  it  follows 
that  she  has  by  the  act  of  election,  or  by  the  default  in  performing  her 
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covenant,  deprived  herself  of  the  benefit  of  the  income  in  the  waj'  of 
anticipation,  which  is  the  verj'  thing  which  the  settlement  declares  that 
she  cannot  do.  This  settlement,  therefore,  in  our  judgment,  contains  a 
declaration  of  a  particular  intention  inconsistent  with  the  doctrine  of 
election,  and  therefore  excludes  it. 

This  conclusion  appears  to  us  consonant  with  the  general  understand- 
ing of  men  and  women  in  England  at  the  present  daj'.  A  provision  for 
a  married  woman  who  is  restrained  from  anticipation  is  regarded  as 
giving  the  highest  security  known  to  the  law  that  the  married  woman 
shall,  come  what  may  to  herself  and  her  husband,  have  from  half-year 
to  half-year  some  mone3-s  paid  into  her  very  hands  to  increase  her  com- 
forts or  to  supply  her  with  maintenance.  And  this  security  would  be 
seriously  imperilled  if  by  ^he  doctrine  of  election  she  could  take  in  lieu 
of  this  inalienable  provision  a  sum  of  money  or  other  benefit  which  she 
might  forthwith  make  over  to  her  husband  or  squander  at  her  choice. 
Suppose,  to  imagine  events  which  nothing  in  the  present  case  suggests 
as  probable,  suppose  that  Mrs.  Walker  were  put  to  her  election,  that 
she  took  the  £8,000,  and  that  she  lost  her  annual  income  of  the  £5,000, 
and  immediately  squandered  or  lost  the  £8,000,  she  might  pass  the  rest 
of  her  life  in  that  very  poverty  and  need  against  which  the  inalienable 
provision  of  the  settlement  was  designed  to  protect  her. 

Hitherto  we  have  discussed  this  case  as  if  it  were  unaffected  by  au- 
thoritj'.  But  that  is  not  entirely  so.  In  Willoughby  v.  Middleton, 
2  J.  &  H.  344,  the  late  Lord  Hatherley,  then  a  Vice-Chancellor,  de- 
cided that  a  married  woman  should  be  put  to  her  election  between 
certain  benefits  derived  under  a  will  for  her  separate  use  without  any 
restraint  on  anticipation,  and  the  life  interest  to  her  separate  use  with- 
out power  of  anticipation  given  to  her  under  a  settlement  executed  when 
she  was  an  infant ;  and  the  decision  in  this  case  was  stated  without 
any  expression  of  disapproval  by  Lord  Selborne  in  Godrington  v.  Lind- 
say, Law  Rep.  8  Ch.  578. 

On  the  other  hand,  the  late  Master  of  the  Rolls,  Sir  George  Jessel, 
in  Smith  v.  Lucas,  18  Ch.  D.  531,  criticised  the  decision  of  Lord  Hath- 
erly  in  Willoughby  \.  Middleton^  and  obsers'ed  forcibly  on  the  incon- 
veniences which  would  follow  if  that  decision  were  to  prevail ;  and  this 
case  before  the  Master  of  the  Rolls  was  referred  to  without  disappi-oval 
by  Earl  Selborne  in  the  House  of  Lords  in  Cahill  v.  Cahill,  8  App. 
Cas.  420,  427.  Mr.  Justice  Chitty,  in  In  re  Wheatley,  27  Ch.  D.  606, 
has  followed  the  late  Master  of  the  Rolls,  whilst  Mr.  Justice  Kay  has 
in  the  case  now  under  appeal  followed  Lord  Hatherley.  In  this  con- 
flict of  opinion  in  the  courts  of  the  first  instance  and  in  the  absence  of 
any  decision  in  the  House  of  Lords  or  in  this  court  we  feel  ourselves 
at  liberty,  and  therefore  bound,  to  decide  the  question  before  us  upon 
principle. 

Upon  principle  we  are  of  opinion,  for  the  reasons  already  given,  that 
the  order  of  Mr.  Justice  Kay  cannot  be  sustained,  and  we  discharge  the 
same,  and  declare  that  the  appellant  is  not  bound  to  elect. 
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The  proceedings  in  the  present  case  have  arisen  out  of  the  payment 
into  court  under  the  Trustee  Relief  Act  of  the  £8,573,  representing  the 
legacy  given  to  Mrs.  Walker  by  her  brother's  will.  In  that  matter  she 
presented  a  petition,  and  she  subsequently  took  out  an  originating  sum- 
mons for  the  decision  of  the  question,  and  the  trustees  of  the  settlement 
have  represented  all  parties  contesting  Mrs.  Walker's  claim.  We  direct 
the  costs  of  Mrs.  Walker  to  be  paid  out  of  the  fund  in  court,  and  the 
cpsts  of  the  trustees  to  be  paid  out  of  the  £5,000  in  which  she  is 
entitled  to  a  present  life  interest. 

NoTJS.  — See  In  re  Lord  OJiesham,  31  Ch.  D.  466  (1886). 


BOOK    XII. 

JOINT  OWNERSHIP. 


CHAPTER  I. 
KINDS    OP   JOINT    OWNERSHIP. 

Note.  —  As  grants  and  devises  to  two  or  more  persons  are  now  by  Statute  in  most 
of  the  United  States  (see  Stimsou  Am.  Stat.  Law,  §  1371),  as  weU  as  in  England,  held, 
in  general,  to  create  tenancies  in  common,  it  seems  unnecessary  to  multiply  cases  on 
the  question  what  words  at  common  law  created  a  tenancy  in  common. 

Several  sections  from  Littleton  on  Joint  Ownership  have  been  printed  in  the  first 
volume  of  these  Cases,  pp.  429-432  ;  some  others  are  here  added. 

Lit.  §  283.  Also,  there  maj'  be  some  jointenants,  which  maj-  have 
a  joint  estate,  and  be  jointenants  for  term  of  their  lives,  and  j-et  have 
several  inheritances.  As  if  lands  be  given  to  two  men  and  to  the  heirs 
of  their  two  bodies  begotten,  in  this  case  the  donees  have  a  joint  estate 
for  terra  of  their  two  lives,  and  yet  they  have  several  inheritances ; 
for  if  one  of  the  donees  hath  issue  and  die,  the  other  which  surviveth 
shall  have  the  whole  by  the  survivor  for  term  of  his  life,  and  if  he 
which  surviveth  hath  also  issue  and  die,  then  the, issue  of  the  one  shall 
have  the  one  moiety,  and  the  issue  of  the  other  shall  have  the  other 
moiety  of  the  land,  and  the}'  shall  hold  the  land  between  them  in  com- 
mon, and  thej'  are  not  jointenants,  but  are  tenants  in  common.  And 
the  cause,  wh}'  such  donees  in  such  case  have  a  joint  estate  for  term  of 
their  lives,  is,  for  that  at  the  beginning  the  lands  were  given  to  them 
two,  which  words  without  more  saying  malte  a  joint  estate  to  them  for 
term  of  their  lives.  For  if  a  man  will  let  land  to  another  hy  deed 
or  without  deed,  not  making  mention  what  estate  he  shall  have,  and 
of  this  make  liverj-  of  seisin,  in  this  ease  the  lessee  hath  an  estate 
for  term  of  his  life  ;  and  so  inasmuch  as  the  lands  were  given  to  them, 
they  have  a  joint  estate  for  term  of  their  lives.  And  the  reason  why 
thej'  shall  have  several  inheritances  is  this,  inasmuch  as  they  cannot 
by  any  possibility  have  an  heir  between  them  engendered,  as  a  man 
and  woman  may  have,  &c.  the  law  will  that  their  estate  and  inherit- 
ance be  such  as  is  reasonable,  according  to  the  form  and  effect  of  the 
words  of  the  gift,  and  this  is  to  the  heirs  which  the  one  shall  beget 
of  his  body  by  any  of  his  wives,  and  to  the  heirs  which  the  other 
shall  beget  of  his  body  by  any  of  his  wives,  &c.  so  as  it  behooveth 
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by  necessity  of  reason,  that  they  have  several  inheritances.  And  in 
this  case  if  the  issue  of  one  of  the  donees  after  the  death  of  the 
donees  die,  so  that  he  hath  no  issue  alive  of  his  body  begotten, 
then  the  donor  or  liis  heir  may  enter  into  the  moiety  as  in  his  reversion, 
&c.  although  the  other  donee  hath  issue  alive.  &c.  And  the  reason  is, 
forasmuch  as  the  inheritances  be  several,  &c.  the  reversion  of  them 
in  law  is  several,  &c.  and  the  survivor  of  the  issue  of  the  other  shall 
hold  no  place  to  have  the  whole. 

Lit.  §  284.  And  as  it  is  said  of  males,  in  the  same  manner  it  is 
where  land  is  given  to  two  females,  and  to  the  heirs  of  their  two 
bodies  engendered. 

Lit.  §  285.  Also,  if  lands  be  given  to  two  and  to  the  heirs  of  one 
of  them,  this  is  a  good  jointure,  and  the  one  hath  a  freehold,  and  the 
other  a  fee  simple.  And  if  he  which  hath  the  fee  dieth,  he  which  hath 
the  freehold  shall  have  the  entirety'  by  survivor  for  term  of  his  life. 
In  the  same  manner  it  is,  where  tenements  be  given  to  two  and  the 
heirs  of  the  body  of  one  of  them  engendered,  the  one  hath  a  freehold, 
and  the  other  a  fee  tail,  &c. 

Lit.  §  288.  Also,  it  is  commonly  said,  that  every  join  tenant  is  seised 
of  the  land  which  he  holdeth  jointly  per  my  et  per  tout ;  and  this  is  as 
much  to  saj',  as  he  is  seised  by  every  parcel  and  by  the  whole,  &c.  and 
this  is  true,  for  in  every  parcel,  and  by  every  parcel  and  by  all  the  lands 
and  tenements,  he  is  jointly  seised  with  his  companion. 

Lit.  §  291.  Also,  if  a  joint  estate  be  made  of  land  to  a  husband 
and  wife  and  to  a  third  person,  in  this  case  the  husband  and  wife  have 
in  law  in  their  right  but  the  moiety,  and  the  third  person  ghall  have 
as  much  as  the  husband  and  wife,  viz.  the  other  moiety,  &c.  And 
the  cause  is,  for  that  the  husband  and  wife  are  but  one  person  in  law, 
and  are  in  like  case  as  if  an  estate  be  made  to  two  jointenants,  where 
the  one  hath,  by  force  of  the  jointure  the  one  moietj-  in  law,  and  the 
other,  the  other  moiety,  &c.  In  the  same  manner  it  is  where  an  estate 
is  made  to  the  husband  and  wife,  and  to  two  other  men,  in  this  case 
the  husband  and  wife  have  but  the  third  part,  and  the  other  two  men 
the  other  two  parts,  &c.  causa  qua  supra} 

Lit.  §  298.  Also  if  lands  be  given  to  two  to  have  and  to  hold,  soil. 
the  one  moiety  to  the  one  and  to  his  heirs,  and  the  other  moiety  to  the 
other  and  to  his  heirs,  thej'  are  tenants  in  common. 

Lit.  §  301.  Also  if  a  man  let  lands  to  two  men  for  term  of  their 
lives,  and  the  one  grants  all  his  estate  of  that  which  belongeth  to  him 
to  another,  then  the  other  tenant  for  term  of  life,  and  he  to  whom  the 
grant  is  made,  are  tenants  in  common  during  the  time  that  both  the 
lessees  be  alive. 

And  memorandum,  that  in  all  other  such  like  cases,  although  it  be 
not  here  expresslj'  moved  or  specified,  if  thej'  be  in  Uke  reason,  they 
are  in  the  like  law. 

Lit.  §  304.  And,  if  three  jointenants  be,  and  the  one  release  by  his 
1  See  1  Prest.  Est.  132  ;  Stuckey  v.  Keafe,  26  Pa.  397  (1856). 
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deed  to  one  of  his  companions  all  the  right  which  he  hath  in  the  land, 
then  hath  he  to  whom  the  release  is  made,  the  third  part  of  the  lands 
by  force  of  the  said  release,  and  he  and  his  companion  shall  hold  the 
other  two  parts  in  jointure.  And  as  to  the  third  part,  which  he  hath 
by  force  of  the  release,  he  holdeth  that  third  part  with  himself  and  his 
companion  in  common. 

Co.  Lit.  188  a.  If  a  man  make  a  feoflfment  in  fee  to  the  use  of  him- 
self and  of  such  wife  as  he  should  afterwards  marry,  for  term  of  their 
lives,  and  after  he  taketh  wife,  they  are  jointenants,  and  yet  they  come 
to  their  estates  at  several  times.* 

1  Cf.  Kenwarthy  v.  Ward,  11  Hare,  196  (1853)  ;  M'Gfregor  v.  ATGregor,  1  De  G.  F. 
&  J.  63  (1859) ;  Sand  v.  NoHh,  10  Jur.  N.  S.  7  (1863)  ;  Biock  v.  Barwise,  2  Dr.  & 
Sm.  510  (1865).  
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CHAPTER  II. 
CONVEYANCE  BY  METES  AND  BOUNDS. 


BARTLET   v.   HAELOW. 

Supreme  Judicial  Court  of  Massachusetts.     1815. 

[Reported  12  Mass.  348.] 

This  was  a  petition  for  partition  of  a  certain  tract  of  land  situate 
in  Pl^-rapton  in  the  county  of  Plymouth,  of  a  moiety  of  which  the  peti- 
tioner alleges  himself  to  be  seised  in  fee,  as  tenant  in  common  with 
the  respondent :  who  pleads  that  he  is  sole  seised  of  the  premises,  and 
traverses  the  tenancy  in  common  of  the  petitioner,  on  which  issue  is 
joined. 

At  the  trial  of  this  issue,  which  was  had  before  the  late  Judge  Dewey 
at  the  sittings  here  after  the  last  October  Term,  it  appeared  that  the 
petitioner  claimed  under  an  extent  of  an  execution  duly  issued  in  his 
favor  against  one  Levi  Harlow,  by  virtue  of  which  the  officer  delivered 
to  him  seisin  and  possession  of  one  moiety  of  the  land  described  in  the 
petition,  being  all  the  right  of  the  said  Levi  Harlow  therein.  — And  it 
was  agreed  hj  the  parties,  that  at  the  time  of  the  said  extent,  the  said 
Levi  and  the  respondent  were  seised  as  tenants  in  common,  hy  equal 
moieties,  of  a  tract  of  land  containing  about  sixty  acres  :  and  that  the 
said  extent  was  on  a  part  only  of  said  sixty  acres,  describing  it  by 
metes  and  bounds,  and  dividing  it  from  the  residue. 

A  verdict  was  taken  b^'  consent  for  the  petitioner,  subject  to  the 
opinion  of  the  court,  wliether  an  extent,  so  made  on  the  estate  of  one 
tenant  in  common,  of  a  part  only  of  the  tract  of  land  holden  in  com- 
mon, was  valid.  If  the  court  should  be  of  opinion  that  such  an  extent 
was  valid,  the  verdict  was  to  stand,  and  further  proceedings  to  be  had 
upon  it :  but  if  the  court  should  be  of  a  different  opinion,  the  verdict 
was  to  be  set  aside,  and  a  verdict  entered  for  the  respondent. 

Eddy,  for  the  petitioner. 

Thomas  and  Davis,  for  the  respondent. 

Jackson,  J.,  delivered  the  opinion  of  the  court. 

By  our  Statute  of  Executions  the  creditor,  if  he  thinks  proper,  may 
levy  his  execution  on  the  real  estate  of  his  debtor,  which  shall  be  set 
off  to  him  by  metes  and  bounds ;  and  if  it  is  held  in  jointenancy,  in 
copareenaiy,  or  tenancy  in  common,  the  execution  may  be  extended  on 
the  "  real  estate  held  as  aforesaid,  or  part  thereof,  describing  the  same 
with  as  much  precision  as  the  nature  and  situation  thereof  will  admit." 

VOL.  VI.  —  39 


^^^  BARTLET  V.   HAKLOW,  [CHAP.  II. 

It  is  contended  by  the  counsel  for  the  petitioner,  that  the  officer  and 
the  appraisers,  in  pursuance  of  this  Statute,  may  set  off  all  the  debtor's 
interest  and  estate  in  a  part  of  the  land  held  in  common ;  and  that, 
although  a  levy  on  a  part  of  his  interest  in  the  whole  land  would  be 
good,  yet  they  are  not  confined  to  this  mode. 

On  the  other  side  it  is  contended,  that  the  Statute  speaks  of  levying 
in  such  a  case  on  part  of  the  estate,  and  not  on  part  of  the  land;  and 
that  any  construction,  contrary  to  the  plaiu  import  of  the  words,  would 
be  highly  injurious  to  the  other  co-tenants.  —To  this  it  may  be  added, 
that  in  the  following  section  of  the  same  Statute,  it  is  said  that  "  when 
the  real  estate  extended  upon  cannot  be  divided  and  set  out  by  metes 
and  bounds  as  before  described,  or  by  the  description  before  men- 
tioned, then  execution  shall  be  extended  upon  the  rents  of  such  real 
estate  ;  "  making  a  plain  distinction  between  the  two  modes  of  levying 
before  mentioned,  and  showing  that  the  description  contemplated  in 
case  of  a  jointenancy,  &c.  was  not  a  description  of  the  lands  by  metes 
and  bounds. 

This  view  of  the  language  used  by  the  Legislature  would  lead  us  to 
adopt  the  construction  of  the  respondent's  counsel :  and  we  are  con- 
firmed in  this  opinion  by  a  more  general  view  of  the  object  of  the 
Statute,  and  of  the  consequences  that  would  result  from  a  different 
construction. 

The  levy  of  an  execution  upon  real  estate  is  a  kind  of  Statute  con- 
veyance from  the  debtor  to  the  creditor.  "  It  shall  make  as  good  a  title 
to  the  creditor,  his  heirs  and  assigns,  as  the  debtor  had  therein." 
(Section  2.)  It  was  not  the  intention  of  the  Legislature  to  allow 
estates  to  be  created  or  transferred  in  any  new  manner,  altogether 
repugnant  to  the  principles  of  the  common  law  :  but  to  put  a  convey- 
ance under  this  Statute  on  as  good  a  footing  as  if  made  freely  bj'  the 
debtor.  And  it  is  generally-  true,  that  no  estate  or  interest  in  land 
can  be  transferred  by  such  a  levj',  which  the  debtor  might  not  have 
conveyed,  by  any  suitable  instrument,  for  a  valuable  consideration. 

We  are  then  to  consider  whether  Levi  Harlow,  the  debtor,  could  have 
convej^ed  by  deed  to  the  petitioner,  bj-  metes  and  bounds,  twenty-  acres, 
parcel  of  the  sixtj'  acres  which  he  held  in  common  with  the  respond- 
ent, so  as  to  entitle  the  petitioner,  to  maintain  a  writ  or  petition  for 
partition  of  the  twentj-  acres  against  the  respondent. 

There  is  very  little  concerning  this  question  to  be  found  in  the  books. 
Among  the  numerous  examples  in  Co.  Lit.  and  other  books,  of  the  sev- 
erance of  a  jointenancy,  we  find  many  instances  of  a  conve^'ance  ky 
one  jointenant  of  a  part  of  his  estate,  but  not  one  unequivocal  case  of 
a  conveyance  of  his  estate  in  a  part  of  the  land.  There  is  indeed  one 
in  Co.  Lit.  193,  which  may  possibly  be  so  understood.  He  says,  "if 
two  jointenants  be  of  twenty  acres,  and  one  maketh  a  feoffment  of  his 
part  in  eighteen  acres,  the  other  cannot  release"  (viz.  to  his  com- 
panion) "his  entire  part,  but  only  in  two  acres;  for  that  the  jointure 
is  severed  for  the  residue."    Lord  Coke  cites  no  case  for  this  opinion ; 
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SO  that  we  have  no  opportunity  to  ascertain  by  a  recurrence  to  the 
facts,  whether  he  contemplated  a  conveyance  of  the  co-tenant's  part  in 
eighteen  specific  acres  by  metes  and  bounds,  or  ia  eighteen  twentieths 
of  the  land.  If  the  latter  be  understood,  it  will  perfectly  well  comport 
with  the  context ;  and  will  illustrate  the  general  doctrine  for  which  the 
case  is  introduced,  as  well  as  if  it  be  intended  of  a  specific  portion  of 
land.  And  it  is  observable  that  Lord  Coke  uses  like  words  in  another 
place,  where  it  is  plain  that  he  intends  an  undivided  portion  of  the 
estate,  and  not  a  specific  parcel  of  the  land.  He  says,  if  two  join- 
tenants,  or  tenants  in  common  are  disseised,  and  one  releases  all  his 
right  in  the  moiety,  he  shall  be  barred  of  his  right  in  the  whole  ;  "  but 
if  he  releases  all  his  right  which  he  has  in  the  one  acre,  this  shall  bar 
him  of  his  moiety  of  that  acre  only  :  and  yet  the  moiety  of  two  acres  is 
one  acre."  Here  it  is  obvious  that,  if  in  the  latter  case  we  understand 
one  acre  described  by  metes  and  bounds,  there  is  no  analogy  between 
the  two  cases ;  and  the  expression  at  the  close,  that  "the  moiety  of 
two  acres  is  one  acre,"  is  wholly  misplaced  and  without  meaning.  Nor 
could  it  ever  have  been  supposed,  that  a  release  of  his  right  in  one 
specific  part  would  bar  him  of  his  right  in  the  other  part. 

There  is  one  other  case  on  this  point,  which  is  transcribed  by  Viner 
from  Brownlow's  Eeports,  157.  A  manor  was  conveyed,  one  moiety 
to  one  man  in  fee,  and  the  other  moiety  to  twelve  others  in  fee.  The 
twelve  made  a  feoffment  to  J.  S.  of  twelve  several  tenements  and  land  : 
and  J.  S.  made  twelve  several  feoflTments  to  those  twelve.  The  thirteenth 
man,  who  had  the  other  moiety,  brought  one  writ  of  partition  against 
them  all,  pretending  that  they  held  insimul  et  pro  indiviso ;  and  by 
the  opinion  of  the  whole  court  it  would  not  lie  :  but  he  ought  to  have 
brought  several  writs.  Brownlow  in  the  place  cited  is  stating  several 
different  points  relative  to  the  writ  of  partition,  apparently  taken  from 
diflferent  cases  which  he  had  heard  or  read.  He  mentions  no  name  nor 
date  of  the  case  in  questidh,  nor  any  other  particulars,  from  which  we 
might  learn  whether  there  was  anything  peculiar  in  the  circumstances, 
or  whether  the  point  now  in  question  was  considered  by  the  court.  A 
single  case,  thus  loosely  reported,  is  entitled  to  verj'  little  considera- 
tion, when  it  appears  to  be  in  any  degree  inconsistent  with  the  general 
principles  of  the  law  applicable  to  the  subject. 

On  the  other  hand,  it  has  been  decided  by  this  court,  in  the  case  of 
Porter  v.  Hill,  9  Mass.  Rep.  34,  that  one  jointenant  cannot  conve}' 
any  specific  part  of  the  land  to  a  stranger :  at  least  not  so  as  to  preju- 
dice his  co-tenant.  It  is  indeed  intimated  in  that  case,  that  such  a 
conveyance  may  operate  bj-  way  of  estoppel  against  the  grantor.  But 
this  would  not  aid  the  petitioner  in  the  present  state  of  the  case  now 
under  consideration. 

In  2  Co.  68,  and  Cro.  Eliz.  803,  it  is  laid  down,  as  a  general  prin- 
ciple, that  one  jointenant  cannot  prejudice  his  companion,  in  estate, 
or  as  to  any  matter  of  inheritance  or  freehold :  although  as  to  the 
profits  of  the  freehold,  as  the  receipt  of  rent,  &c.  the  acts  of  one  may 


612  BAETLET  V.   HAELOW.  [CHAP.  II. 

prejudice  the  other. —But  it  would  in  many  cases  tend  to  the  preju- 
dice, and  even  to  the  destruction,  of  the  interest  of  one  co-tenant,  if 
the  other  might  convey  to  a  stranger  his  moiety  in  several  distinct  par- 
cels of  the  land.  The  owner  of  a  moiety  of  a  farm  thus  circumstanced, 
instead  of  one  piece  of  land  conveniently  situated  for  cultivation,  would 
on  a  partition  be  compelled  to  take  perhaps  ten  or  twenty  different 
parcels  interspersed  over  the  whole  tract,  and  separated  by  the  parts 
allotted  to  the  several  grantees.  Suppose  that  two  men  hold  jointly, 
or  in  common,  land  in  a  town  suflacient  only  for  two  house  lots,  and 
that  one  of  them  could  convey  to  ten  persons  his  share  in  as  many  dif- 
ferent portions  of  the  land ;  or  that  so  many  executions  could  be  thus 
levied  on  his  share  :  the  other  original  co-tenant  would,  on  a  partition, 
be  compelled  to  take  ten  different  lots  or  parcels  not  adjoining  to  each 
other,  and  each  too  small  for  any  useful  purpose,  instead  of  one  house- 
lot,  to  which  he  was  originally  entitled,  as  against  the  grantor. 

If  it  be  said  that  this  is  a  necessary  incident  to  his  estate,  which  he 
must  be  supposed  to  have  contemplated  when  he  took  it ;  it  may  be 
more  justly  said  in  answer,  that  the  restraint  contended  for,  by  which 
one  is  prevented  from  conveying  distinct  portions  of  the  land,  is  a 
necessary  incident  to  the  estate  ;  and  that  as  each  was  originally  en- 
titled to  one  moiety,  for  quantity  and  quality,  to  be  assigned  to  him  by 
commissioners  or  by  a  jury  in  due  course  of  law,  neither  of  them  shall 
bj'  his  own  act,  control  the  commissioners  or  jurors,  and  prevent  their 
assigning  to  his  companion  such  portion,  and  in  such  manner,  as  thej', 
in  the  exercise  of  a  sound  discretion,  would  have  thought  just  and 
proper.  As  the  co-tenant  had  not  originallj-  anj'  such  right  or  autho- 
rity in  himself,  to  control  the  proceedings  on  a  partition :  so  neither 
can  he  transfer  such  a  right  to  an}-  assignees  or  grantees  of  his  share. 

It  may  be  added,  that  if  one  co-tenant  has  this  right,  the  others  of 
course  have  the  same.  Suppose  then  that  three  or  more  persons  hold 
in  common  a  township  of  wild  land,  and  Riat  each  of  them,  without 
regard  to  the  others,  should  divide  the  whole  into  such  lots  as  he 
thought  proper,  and  sell  his  share  in  each  lot  to  different  purchasers. 
As  the  lines  of  the  lots,  thus  arbitrarily  designated  by  the  different 
owners,  would  perhaps  in  no  instance  coincide,  it  is  easj-  to  see  that  a 
partition  among  the  several  grantees  would  become  extremely  difHcult 
and  inconvenient :  and  if  we  imagine  a  like  case,  with  a  greater  num- 
ber of  original  owners,  and  consequentlj'  a  greater  -  diversitj-  in  the 
boundaries  of  the  lots  so  convej^ed,  a  partition  would  become  perhaps 
utterly  impossible. 

Whilst  the  right  of  one  co-tenant  to  aliene  any  distinct  portion  of  the 
land  might,  as  we  have  seen,  be  extremelj-  injurious  to  his  companion, 
the  restraint  on  such  alienations  can  seldom,  if  ever,  prejudice  the 
grantor.  Suppose  one  of  two  co-tenants  of  forty  acres  wishes  to  sell 
ten  acres,  he  may  convey  one  undivided  fourth  part  of  the  whole,  and 
his  grantee  may  by  legal  process  have  his  share  set  off  to  him.  This 
process  of  partition  would  be  equally  necessarj-,  if  the  conveyance  had 
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been  of  a  moietj-  of  twenty  acres  taken  out  of  the  fort}'.  There  is 
therefore  no  additional  trouble  or  expense  :  and  the  onlj'  difference  is, 
that  the  grantor  is  prevented  from  selecting  any  particular  portion  of 
the  whole  tract,  out  of  which  his  grantee  shall  take  his  share :  which 
is  a  right  he  could  never  claim  or  exercise  in  his  own  behalf,  while  he 
continued  the  owner  of  the  whole  moiety. 

We  are  therefore  satisfied  that  the  petitioner  cannot  have  partition, 
as  prayed  for  in  this  case. 

It  does  not  however  follow  that  the  levy  of  his  execution  is  wholly 
void  and  fruitless.  If  the  respondent  should  ever  have  his  moiety 
dul}'  set  off  to  him  in  severalty',  and  if  the  part  so  assigned  to  him 
should  not  include  that  which  was  taken  on  the  execution  of  the  peti- 
tioner, we  see  no  reason  why  the  latter  may  not  then  hold  what  has 
thus  been  taken  on  his  execution,  as  there  will  be  no  person  interested 
or  authorized  to  question  his  title,  excepting  Levi  Harlow ;  who  would 
probably  be  estopped  by  the  levy  of  the  execution,  as  he  would  be  by 
anj-  other  conveyance  made  by  himself.  Neither  does  it  follow  that 
the  petitioner  is  not  now  entitled  to  a  just  proportion  of  the  rents  and 
profits  of  the  lands,  if  the}'  can  be  taken  in  such  a  manner  as  not  to 
infringe  the  right  of  the  respondent  to  his  share,  nor  to  disturb  him  in 
the  enjoyment  of  an  undivided  moiety  of  the  whole  land.  But  as  these 
points  are  not  before  us,  it  is  unnecessary  further  to  consider  them. 

The  verdict  returned  in  this  case  is  to  be  set  aside,  and  a  verdict 
entered  for  the  respondent,  upon  which  judgment  is  to  be  rendered.-' 


VARNUM   V.   ABBOT. 
Supreme  Judicial  Coukt  of  Massachusetts.     1815. 

[Reported  12  3fass.  474.] 

This  was  a  writ  of  entry,  in  which  the  demandant  counted  upon  a 
mortgage  hereafter  described. — The  action  was  submitted  to  the  de- 
termination of  the  court  upon  the  following  case  agreed  by  the  parties. 

"On  the  9th  of  March  1809,  Eliphalet  Fox,  and  Elizabeth  his  wife, 
were  jointly  seised  of  three  undivided  fourth  parts  of  the  demanded 
premises  in  fee,  and  Peter  Fox,  their  son,  was  seised  in  common  with 
them  of  the  residue.  And  on  the  same  day,  Josiah  W.  Coburn,  a 
creditor  of  the  said  Peter,  attached  upon  mesne  process,  '  all  his  estate 
and  interest  in  the  tenements.'  " 

"  On  the  10th  of  April  1809,  the  said  Eliphalet  and  Peter  mortgaged 
about  five  acres,  parcel  of  the  tenements,  to  D.  Abbot,  one  of  the 
tenants,  in  fee." 

1  See  Adam  v.  Briggs  Iron  Co. ,  7  Cash.  361  (1851). 
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"On  the  13th  of  July  1809,  one  Josiah  Wood  levied  an  execution, 
issued  in  his  favor,  against  the  said  Peter  Fox,  upon  the  said  Peter's 
undivided  quarter  in  a  part  of  the  tenements,  and  had  the  same  set  off 
to  him  by  metes  and  bounds." 

"  On  the  same  day,  and  while  the  officer  was  upon  the  land,  levying 
the  said  Wood's  execution,  the  said  Eliphalet  and  Peter  executed  to 
the  demandant  the  deed  declared  on,  which  was  acknowledged  on  the 
same  day,  and  recorded  the  day  following." 

"On  the  23d  of  September  1809,  judgment  was  rendered  for  the 
said  Josiah  W.  Coburn^  in  the  action  before  mentioned,  on  which  he 
took  out  his  execution  against  the  said  Peter  Fox,  and  on  the  21st  of 
October  following  levied  the  same  upon  all  the  said  Peter's  undivided 
quarter  part  of  the  tenements,  exceptwhat  had  been  before  mortgaged 
to  the  said  Abbot,  and  set  off  to  the  said  Wood :  and  both  the  said 
executions  were  recorded  within  three  months." 

"The  said  Eliphalet  Fox  died  on  the  10th  of  August  1809,  and  the 
said  Elizabeth  survived  him  until  the  7th  of  April  1812,  and  then  died, 
leaving  the  said  Peter  Fox  and  the  tenants  Charles  and  Stephen  R. 
Fox,  with  eight  other  children,  her  heirs-at-law." 

"  The  tenants  having  sewe?-a%  pleaded  the  general  issue  as  to  sev- 
eral parts  of  the  demanded  premises,  of  which  they  are  severally  seised, 
and  disclaimed  as  to  the  residue,  it  is  agreed,  that  if  the  court  shall  be 
of  opinion,  upon  the  above  facts,  that  the  demandant  is  not  entitled  to 
recover  against  the  tenants  or  either  of  them,  he  shall  become  nonsuit, 
and  the  tenants  shall  severally  recover  their  costs  against  him.  But  if 
the  court  shall  be  of  opinion  that  the  demandant  is  entitled  to  recover 
against  the  tenants  or  either  of  them,  such  tenants  shall  be  defaulted." 

Hoar,  for  the  demandant. 

Stearns,  for  the  tenants. 

Jackson,  J.  Since  the  argument  of  this  cause,  at  the  last  term,  we 
have  had  occasion  to  consider  the  general  question  which  it  involves, 
although  presented  in  a  different  aspect,  in  the  case  of  Bartlet  v.  Har- 
low, 12  Mass.  348,  latelj'  decided  at  Plymouth.  In  that  case  it  was 
determined  that  a  convej'ance  bj'  one  jointenant  or  tenant  in  common, 
of  a  part  of  the  land  by  metes  and  bounds,  to  a  stranger,  whether  the 
conveyance  be  by  deed  or  by  the  levy  of  an  execution,  can  have  no 
legal  effect  or  operation  to  the  prejudice  of  a  co-tenant.  As  the  grantor 
himself  has  no  right,  on  a  partition,  to  select  any  particular  portion  of 
the  land,  and  insist  to  have  his  molet}-  or  anj'  part  of  it  set  off  in  that 
specific  portion,  so  he  cannot  convey  such  a  right  to  his  grantee. 

We  are  now  to  consider  whether  such  a  convej'ance  has  any  effect 
as  against  the  grantor,  and  those  claiming  under  him.  This  point 
seems  to  have  been  left  undecided  in  the  case  of  Porter  v.  Sill,  9  Mass. 
Eep.  34,  where  it  is  intimated  that  such  a  conveyance  maj'  possibh- 
operate  to  this  effect  by  wa}-  of  estoppel.  The  court  also,  in  the  case 
of  Bartlet  v.  Harlow,  avoided  giving  an  express  opinion  on  this  point, 
it  not  being  necessary  in  that  case.     On  the  fullest  consideration  we 
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are  now  satisfied  that  the  convej'ance  maj-  operate  to  this  effect,  with- 
out prejudice  to  the  co-tenant,  and  witliout  violating  any  principle  of 
law.  We  see  no  difference  in  this  respect  between  a  conveyance  by 
deed,  and  by  the  levy  or  extent  of  an  execution.  The  former  owner 
is  estopped  by  the  record  of  a  judgment  against  him,  and  of  the  execu- 
tion and  return  of  it,  as  effectually  as  he  would  be  by  a  deed  under  his 
own  seal. 

Suppose  that  after  such  a  conveyance,  the  other  co-tenant  has  his 
moiety  set  off  to  him  on  a  petition,  or  writ  of  partition,  and  that  his 
share  is  so  assigned  as  not  to  inchide  anj-  part  of  what  was  so  conveyed 
by  his  fellow :  it  is  obvious  that  he  can  no  longer  object  to  this  convey- 
ance. He  has  got  all  that  he  was  entitled  to,  and  has  not  now  any  in- 
terest in  the  part  so  conveyed.  There  is  then  no  one,  who  can  dispute 
the  title  of  the  grantee,  unless  it  be  the  former  owner.  But  why  should 
he  be  permitted  to  say,  that  nothing  passed  bj'  his  deed,  or  by  the  levy 
of  the  execution  against  him  ?  He  was  in  possession  of  the  premises 
at  the  time  of  the  convej-ance,  and  he  parted  with  that  possession  for  a 
valuable  and  adequate  consideration.  There  is  no  fraud,  no  oppres- 
sion, nor  injustice  of  an}'  kind  in  the  transaction,  as  it  regards  him. 
In  the  one  case  he  receives  a  price  agreed  on  by  himself.  In  the  other, 
the  price  is  fixed  by  disinterested  men  under  oath,  with  a  right  on  his 
part  to  redeem  within  a  limited  time,  if  the  appraised  value  is  too  low  : 
which  gives  the  effect  of  a  voluntar}-  bargain  and  sale  bj'  him.  The 
only  objection,  which  ever  existed  to  the  conve3'ance,  arose  from  the 
injury-  it  might  do  his  co-tenant ;  but  this  objection  is  not  competent 
for  him  to  make.  The  law  may  allow  the  whole  effect  of  this  objection, 
without  rendering  the  conveyance  entirely  void.  Yet  unless  the  con- 
veyance is  merely  void,  the  grantor  would,  under  these  circumstances, 
be  estopped  to  dispute  its  operation. 

There  are  many  cases,  in  which  conveyances  and  other  transactions 
are  void  and  ineffectual  to  some  purposes,  or  as  they  regard  certain 
particular  persons,  which  j-et  are  valid  and  effectual  in  other  respects. 
This  is  the  case  with  fraudulent  convej-ances  made  to  defeat  creditors  ; 
and  with  convej'ances  of  land  not  acknowledged  and  recorded  pursuant 
to  the  Statute.  It  is  therefore  as  unnecessarj%  as  it  would  be  unjust, 
that  this  rule  of  law,  which  is  intended  to  prevent  one  co-tenant  from 
making  a  conveyance  to  the  prejudice  of  his  fellow,  should  enable  him 
to  defraud  a  stranger,  to  whom  he  had  conveyed  for  a  valuable 
consideration,  or  a  creditor,  who  had  taken  the  laud  in  discharge  of 
his  debt. 

Instead  of  the  case  last  put,  let  us  suppose  that,  after  such  a  con- 
ve3'ance  by  one  co-tenant,  the  other  should  convey  or  release  to  the 
grantee  his  moiety  in  the  same  parcel  of  land.  Each  of  the  former 
owners  would  now  be  estopped  by  their  respective  deeds  from  disput- 
ing the  title  of  the  grantee.  As  to  all  strangers,  his  possession  alone 
would  be  suflScient :  and  thus  his  title  would  in  effect  be  indefeasible. 
Yet  if  the  first  conveyance  were  merelj'"void,  it  could  not  help  or  fortify 
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the  second,  which  would  therefore  be  likewise  void :  and  thus  a  party 
in  actual  possession,  with  a  deed  of  convej-ance  from  each  of  the  two 
persons  who  alone  had  any  pretence  of  title  to  the  land,  would  still  be 
unable  to  maintain  the  possession.  So  if  one  co-tenant  of  twenty  acres 
should  sell  to  a  stranger  his  moiety  in  ten  acres  by  metes  and  bounds, 
and  afterwards  to  the  same  person  the  moiety  of  the  remaining  ten 
acres  in  like  manner ;  if  the  first  conveyance  is  void,  the  second  will 
be  also  void.  Yet  in  such  a  case  there  is  no  reason  of  justice  or.policj-, 
which  should  prevent  the  grantee  from  holding  an  undivided  moiety  of 
the  whole  twenty  acres. 

Upon  any  other  construction  of  such  conveyances,  great  inconveni- 
ences would  follow.  Two  or  more  jointenants  or  tenants  in  common 
could  never  convey  any  specific  portion  of  the  land,  unless  they  joined 
in  the  same  deed.  But  one  may  be  willing  to  sell  with  general  war- 
ranty, while  another  will  give  only  a  quitclaim.  So  each  may  be  will- 
ing to  warrant  his  specific  share ;  but  they  may  refuse  to  join  in  a  deed 
with  covenants  of  warranty,  lest  they  should  be  mutually  bound  for 
each  other.  So  if  one  of  the  part  owners  be  absent  and  not  known  to 
exist,  a  case  which  has  sometimes  happened  in  the  division  of  an  intes- 
tate's estate  among  his  heirs,  it  would  be  higblj-  unjust  and  absurd  that 
his  return  should  wholly  avoid  suck  a  conveyance  made  by  the  others 
in  his  absence.  It  is  just  that  he  siiould  not  be  prejudiced  by  it.  But 
tliere  is  no  reason  why  the  other  co-tenants  should,  by  this  accident, 
be  enabled  to  avoid  their  own  contract,  and  to  reclaim  land  which  they 
had  fairl3-  sold  for  a  valuable  consideration. 

It  being  then  clear  that  a  convej-ance  by  one  jointenant  or  tenant  in 
common,  of  his  share  in  a  certain  specific  portion  of  the  land,  is  not 
absolutely  void  ;  we  are  to  see  what  is  the  efl'ect  of  the  several  convej'- 
ances  set  forth  in  this  statement  of  facts.  And  first,  we  maj'  throw  out 
of  the  case  all  the  conveyances  by  Eliphalet  Fox  the  father,  whether  of 
part  or  the  whole.  He  was  jointenant  with  his  wife  Elizabeth  Fox,  who 
survived  him :  and  it  has  been  decided  in  a  case  arising  out  of  this 
same  estate  and  title,  that  no  convej-ance  by  him  could  bind  her  after 
his  decease,  and  that  she  took  the  whole  by  survivorship.  Tlie  demand- 
ant therefore  can  hold  nothing  under  Eliphalet  Fox:  and  the  three 
fourth  parts,  which  belonged  to  him  and  his  wife,  descended  on  her 
death  to  her  children  and  heirs.  She  left  eleven  children,  two  of  whom, 
Charles  and  Stephen  R.  Fox,  are  sued  as  tenants  in  this  action  ;  and 
each  of  whom  took  one  eleventh  part  of  her  three  fourths,  or  three  un- 
divided fort}--fourth  parts  of  tlie  whole.  As  it  is  said  in  the  statement  of 
facts  that  these  tenants  are  severally  seised  of  certain  parts  of  the  de- 
manded premises,  and  they  have  respectively  disclaimed  as  to  the 
residue,  we  must  suppose  that  there  has  been  a  partition  among  the 
heirs,  upon  which  the  several  parts  now  defended  hy  those  two  tenants 
were  assigned  to  them  respectively  as  heirs  of  their  mother.  In  this 
view  of  the  case,  it  is  obvious  that  the  demandant  cannot  recover 
against  either  of  those  two  tenatits. 
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As  to  the  undivided  fourth  part  formerly  owned  b}-  Peter  Fox,  it  ap- 
pears tliat  he  had  conveyed  the  whole  of  it,  iu  different  portions,  by 
deeds  and  executions  which  have  a  priority  to  the  demandant's  title. 
Only  one  of  these  conveyances  is  now  in  question,  viz.  the  mortgage 
made  to  Abbot :  as  the  other  two  grantees,  Wood  and  Coburn,  are  not 
sued  in  this  action.  According  to  the  principles  before  mentioned,  the 
mortgage  made  to  Abbot  of  five  acres,  in  April  1809,  is  good  against 
Peter  Fox,  and  all  who  claim  under  him.  The  demandant,  who  claims 
under  a  subsequent  conveyance  from  the  said  Peter,  is  estopped  to 
deny  this  title  of  Abbot:  and  the  consequence  is,  according  to  the 
agreement  of  the  parties,  tliat  he  must  become  nonsuit.    ■ 

We  cannot  here  avoid  remarking  the  irregularity  of  the  proceedings 
in  this  suit.  It  appears  that  the  three  persons,  who  are  here  sued, 
hold,  each  of  them  in  severalty,  three  different  parcels  of  the  premises. 
Two  or  more  persons  so  situated  cannot  be  joined  as  tenants  in  one 
writ  of  entry.  The  gist  of  every  such  action  is  the  supposed  unlawful 
entry  of  the  tenant,  or  of  the  person  under  whom  he  claims :  and  the 
object  of  the  suit  is  to  disprove  the  title  of  the  tenant,  bj'  showing  its 
unlawful  commencement.  But  the  proof  of  an  unlawful  entrj'  by  one 
has  no  tendency ,_  in  the  case  supposed,  to  prove  the  same  point  as  to 
another  :  their  titles  have  no  necessary  connection  :  and  it  is,  in  effect, 
trying  two  or  more  distinct  titles  in  one  writ.  So  one  of  the  tenants 
may  be  himself  a  disseisor ;  and  the  other  may  hold  by  alienation  from 
a  disseisor.  But  the  demandant  cannot  have  a  writ  against  one  as  a 
disseisor,  and  against  the  other  in  the  per.  On  the  other  hand,  if  a 
man  is  disseised  b}'  two  or  more  persons,  the  disseisors  have  one  joint 
estate,  and  one  title  ;  the  entry  of  all  of  them  is  one  act :  and  the  dis- 
seisee must,  in  such  a  case,  sue  them  all  jointlj'.  So  if  one  disseisor 
conveys  the  whole  to  two  or  more  jointly,  they  must  all  be  sued  to- 
gether. But  where  two  persons  hold  in  severalty  distinct  parcels  under 
convej-ances  from  the  same  disseisor ;  or  where  they  have  themselves 
severally  disseised  the  demandant  of  distinct  parcels,  it  would  be  as 
irregular  to  join  them  in  the  suit,  as  to  join  two  trespassers,  who  had 
each  committed  a  trespass  at  different  times,  and  on  different  portions 
of  the  plaintiff's  land ;  or  two  debtors,  who  had  each  given  his  own 
bond  to  the  plaintiff  for  different  debts.  The  parties  having  however 
agreed  that  the  demandant  shall  become  nonsuit,  if  he  is  not  entitled  to 
recover  against  either  of  the  tenants,  this  Irregularity  will  not  materi- 
ally affect  the  result:  as  we  are  of  opinion  that  he  cannot  recover 
against  either. 

JDemandant  nonsuit. 
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STARR  V.  LEAVITT. 

SUPKEMB    COUKT  OF   ERRORS   OP   CONNECTICUT.      1817. 
[Reported  2  Conn.  243.] 

This  was  an  action  of  ejectment,  to  recover  an  undivided  part  of  two 
pieces  of  land,  bearing  such  proportion  to  the  whole  as  597.01  bears 
to  5069.94. 

The  case  was  as  follows.  The  plaintiff  claimed  title  by  virtue  of  an 
execution  in  his  favor,  against  Simeon  Mitchell,  on  which  the  premises 
were  set  off.  The  first  piece  lay  partly  in  Rosbury,  and  partly  in 
Washington  ;  and  the  second,  wholly  in  Washington.  They  were  owned 
in  equal  undivided  moieties,  by  the  debtor  and  his  brother  David 
Mitchell,  during  the  life-time  of  the  latter,  as  tenants  in  common,  the 
titles  by  which  they  were  held  being  distinct.  On  the  death  of  David, 
the  debtor  became  entitled,  as  heir-at-law,  to  one  seventh  part  of 
David's  interest,  in  addition  to  the  moiety  which  he  before  owned. 
The  debtor's  interest  in  the  second  piece,  however,  wg,s  subject  to  the 
widow  Susannah  Mitchell's  right  of  dower.  The  execution  and  cost 
amounted  to  597  dollars,  1  cent.  The  land  in  Washington  was  ap- 
praised, by  one  set  of  appraisers,  at  3452  dollars,  94  cents ;  that  in 
Roxburj',  subject  to  the  encumbrance  of  dower,  by  another  set  of 
appraisers,  at  1617  dollars  ;  making  in  the  whole  6069  dollars,  94  cents, 
the  undivided  half  being  2534  dollars,  97  cents.  The  officer  set  off  the 
land  as  follows  :  "I  do,  therefore,  set  off  an  undivided  proportion  and 
interest  of  the  debtor  in  the  above  described  laud  and  buildings,  in  the 
proportion  that  597  dollars,  1  cent,  is  to  the  aforesaid  sum  of  2534 
dollars,  97  cents ;  and  in  the  whole  of  said  land  before  described,  in 
the  proportion  that  597  dollars,  1  cent,  is  to  the  said  sum  of  5069 
dollars,  94  cents ;  and  the  same  is  set  off,  subject  to  the  aforesaid 
encumbrance  of  said  widow's  dower,  to  the  creditor  in  said  execution, 
in  full  satisfaction  thereof,  and  of  my  fees  thereon." 

The  defendant  claimed  title,  by  virtue  of  two  executions  against  the 
same  Simeon  Mitchell,  issued  and  levied  before  that  of  the  plaintiff. 
One  execution,  with  the  cost,  amounted  to  138  dollars,  21  cents ;  which 
the  officer  levied  on  "the  one  equal  half"  of  the  second  piece  above 
mentioned.  The  certificate  of  the  appraisers  was  as  follows  :  "  We,  the 
subscribers,  did  appraise  the  above  described  undivided  land  to  be 
worth  to  the  creditor  the  sum  of  138  dollars,  21  cents,  in  full  satisfac- 
tion of  this  execution  and  costs."  I'he  land  was  set  off,  by  the  officer, 
thus:  "I  do  hereby  give  the  within  named  Samuel  Leavitt,  creditor, 
all  the  right  and  title  to  the  above  described  undivided  land,  that  I  by 
law  have  a  right  to  give,  for  his  own  proper  use  and  benefit."  The 
other  execution,  amounting,  with  the  cost,  to  435  dollars,  88  cents,  was 
levied  upon  "  the  equal  half  of  a  piece  of  land  lying  in  Washington, 
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as  the  property  of  the  execution  debtor,  and  containing  12  acres  and  79 
rods,  lying  in  common  and  undivided  with  the  heirs  of  David  Mitcliell, 
deceased  ;  "  being  part  of  the  second  piece  before  mentioned,  designated 
by  metes  and  bounds,  and  appraised  at  the  amount  of  the  execution  and 
cost.     This  land  was  set  off  in  the  same  form  as  the  other  piece. 

This  case  was  reserved,  by  agreement  of  parties,  for  the  consideration 
and  advice  of  the  nine  judges. 

Chapman  and  Sherman,  for  the  plaintiff. 

Benedict  and  Bacon,  for  the  defendant. 

Swift,  C.  J.  The  plaintiff  and  defendant  both  claim  the  land  de- 
manded, by  the  levy  of  executions  upon  it,  as  the  estate  of  Simeon 
Mitchell ;  and  questions  arise  respecting  their  validity. 

The  defendant  has  levied  upon  part  of  a  piece  of  land,  which  Simeon 
owned  as  tenant  in  common  with  the  heirs  of  David  Mitchell ;  the  same 
has  been  set  off  to  him  b}-  metes  and  bounds ;  and  he  has  taken  the 
undivided  moiety  or  right  of  Simeon  to  the  part  of  the  tract  so  de- 
scribed. This  levy  is  void,  according  to  the  principles  adopted  by  this 
court,  in  the  case  of  Hinman  v.  Leamnworth,  2  Conn.  244  n.  Simeon 
had  no  sucli  estate  as  an  undivided  moiety  or  share  in  a  part  of  the 
tract  he  owned  as  tenant  in  common :  he  had  an  undivided  share  in  the 
whole  tract ;  and  the  proper  mode  of  levying  the  execution  would  have 
been,  to  spread  it  over  the  whole  tract  holden  by  Simeon  as  tenant  in 
common,  and  to  take  such  an  undivided  proportion,  as  would  satisfy 
his  debt.  If  the  debt  had  been  sufficient  to  take  the  whole  share  of 
Simeon,  then  the  levying  creditor  would  have  been  tenant  in  common 
with  his  co-tenant :  if  not,  then  he  would  have  been  tenant  in  common 
•with  the  others  in  unequal  shares,  and  a  partition  of  the  whole  would 
have  been  made.  But  upon  the  present  levy,  partition  must  be  made 
of  part  of  the  common  right  of  Simeon  with  the  other  tenants  ;  which 
cannot  by  law  be  done. 

The  plaintiff  adopted  the  proper  mode  of  levying  his  execution,  but 
he  has  spread  it  over  two  distinct  tracts  of  land  holden  by  Simeon,  as 
tenant  in  common  with  the  heirs  of  David,  by  distinct  titles,  and  has 
taken  an  undivided  share  of  Simeon,  in  both  pieces ;  but  has  not 
taken  the  whole  of  Simeon's  right  in  either  piece.  He  should  have 
taken  the  whole  of  Simeon's  fight,  in  the  tract  on  which  he  first  levied, 
and  then,  if' that  had  been  insufficient  to  satisfy  his  execution,  he  might 
have  levied  on  the  other  tract,  and  have  taken  sufficient  to  pay  his  debt. 
If  the  mode  adopted  by  the  plaintiff  should  be  sanctioned,  it  would  be 
in  the  power  of  a  creditor  to  levj'  an  execution  upon  any  number  of 
separate  tracts  of  land,  holden  bj'  a  debtor  as  tenant  in  common,  by 
distinct  titles,  and  with  different  co-tenants,  and  take  an  undivided 
share  of  each,  so  as  to  become  tenant  in  common  with  them  all.  This 
would  be  productive  of  great  and  unnecessary  expense,  and  might  em- 
barrass the  title  as  well  as  the  occupation  of  the  lands,  and  ought 
not  to  be  permitted. 

I  am  of  opinion  that  the  plaintiff  is  not  entitled  to  recover. 
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In  this  opinion  the'other  judges  severally  concurred,  except  Edmond 
and  Gould,  JJ.,  who  gave  no  opinion,  the  former  being  related  to  one 
of  the  parties,  and  the  latter  having  been  of  counsel  in  the  cause. 

Judgment  to  be  given /or  the  defendant} 


THOMPSON  V.   BARBER. 

Sdpeeioe  Court  of  Judicature  of  New  Hampshire.     1842. 

[Reported  12  N.  E.  563.] 

Debt  on  Judgment.  The  parties  agreed  to  submit  the  action  to  the 
decision  of  the  court  on  the  following  statement  of  facts  :  At  the  Oc- 
tober'Term  of  the  Court  of  Common  Pleas  for  this  county,  a.  d.  1840, 
judgment  was  recovered  by  the  plaintiff  against  the  defendant,  for  the 
sum  of  $197.46,  debt,  and  costs,  upon  which  judgment  execution  was 
issued,  returnable  at  the  April  Term  of  said  court,  a.  d.  1841.  On  the . 
4th  day  of  November,  a.  d.  1840,  the  execution  was  duly  levied  upon 
real  estate  of  the  defendant,  situated  in  Winchester,  in  the  county  of 
Cheshire.  The  defendant  was  tenant  in  common  with  four  others, 
heirs  of  Barber,  their  father,  in  four  separate  parcels  of  land,  all  situ- 
ated in  Winchester.  The  land  descended  to  said  five  heirs  on  the  death 
of  their  father,  and  the  defendant's  interest  in  the  land  was  attached 
soon  after  the  decease  of  his  father. 

The  oflflcer  extended  the  execution  upon  an  undivided  fifth  part  of 
two  parcels  of  land  only,  the  same  being  appraised  at  a  suflEicient  sum 
to  satisfy  the  execution.  The  plaintiffs  being  apprehensive  that  the 
levy  of  said  execution  was  insufficient  and  invalid,  for  the  reason  that 
the  same  was  not  extended  upon  all  the  parcels  of  land  in  which  the 
tenant  had  an  interest,  as  aforesaid,  and  such  portion  of  the  defend- 
ant's interest  in  said  four  parcels  of  land,  appraised  and  set  off,  as 
would  have  satisfied  the  execution,  caused  the  present  suit  to  be 
brought,  founded  upon  the  judgment. 

And  it  was  agreed,  if  the  court  should  be  of  opinion  that  the  levj'  of 
the  execution  is  valid,  judgment  is  to  be' rendered  for  the  defendant, 
otherwise  for  the  plaintiff. 

Handerson,  for  the  defendant. 

Bennett,  for  the  plaintiff. 

Upham,  J.  Our  Statute,  directing  the  mode  of  extending  and  levy- 
ing executions  upon  real  estate,  provides  that  when  execution  shall  be 
extended  upon  any  real  or  personal  estate,  and  it  shall  afterwards 
appear  that  such  estate,  or  some  part  thereof,  did  not,  at  the  time  of 
such  extent  or  levy,  belong  to  the  debtor,  then  in  every  such  case  the 
creditor,  or  his  executors  or  administrators,  may  commence  and  sustain 

1  Accord.,  Butler  v.  Tloys,  25  Mich.  53  (1872).  See  Peabody  v.  Uinot,  24  Pick.  329 
(1834)  ;  Green  v.  Arnold,  11  E.  I.  364  (1876). 
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an  action  of  debt  on  the  judgment  upon  which  such  execution  issued, 
and  recover  the  amount  which  maj-,  for  the  ]'eason  aforesaid,  remain 
equitably  due,  and  unsatisfied.     Laws  N.  H.  103. 

This  suit  is  brought  under  this  provision  of  the  Statute,  from  an 
apprehension  that  the  levy  made  on  land,  in  satisfaction  of  the  judg- 
ment recovered  against  the  defendant,  is  invalid.  Whether  the  levy  is 
so  or  not,  depends  on  the  respective  rights  and  interests  of  tenants  in 
coparcenary,  and  the  mode  in  which  their  interests  must  be,  or  may  be, 
partitioned  among  each  other. 

It  is  clear  that  the  interest  of  a  coparcener  in  land  may  be  set  off  on 
execution,  or  any  part  of  that  interest.  This  cannot  be  done,  however, 
so  as  to  prejudice  the  other  coparceners,  or  place  them  in  any 
different  position,  or  relation  to  their  rights,  than  had  previously  ex- 
isted. The  power  of  the  creditor  under  his  execution  can,  of  necessity, 
be  no  greater  over  the  estate  of  the  judgment  debtor,  than  existed  in 
such  debtor.  The  mere  circumstance  that  one  coparcener  is  in  debt, 
gives  his  creditor  no  greater  or  better  claim,  or  right  to  enforce  it  over 
the  other  coparceners  of  land,  than  the  debtor  originally  had.  The 
common  rights  of  the  other  coparceners  remain  unaffected  by  any  such 
circumstance. 

What,  then,  are  the  rights  of  co-tenants  in  coparcenary?  When  the 
co-tenancy  exists  merely  in  one  tract  of  land,  no  difficulty  would  ordi- 
narily arise- in  securing  the  interest  of  any  co-tenant  in  the  same,  in 
behalf  of  his  creditors.  The  difficulty  is  no  greater,  whether  the  inter- 
est extends  through  a  variety  of  tracts  of  land  within  the  State,  except 
the  greater  labor  of  searching  out  and  appraising  such  interest,  or  any 
portion  of  the  entire  interest  as  co-tenant  in  the  several  tracts ;  but 
this  difficulty  it  is  optional  with  the  creditor  to  overcome,  or  not.  It 
cannot  be  avoided. 

It  is  clear,  that  where  the  interests  of  the  coparceners  extend  to  a 
variety  of  tracts  of  land  throughout  the  State,  no  levy  can  be  made  by 
a  creditor  of  any  one  coparcener  that  shall  limit  or  restrict  the  rights 
of  the  other  coparceners,  in  any  of  the  privileges  of  partition,  as  pro- 
vided by  the  Statute.  Have  the  rights  of  the  other  coparceners,  in  this 
respect,  been  limited  by  this  proceeding? 

The  Statute  provides  that  when  any  person  or  persons,  interested 
with  others  in  any  real  estate,  shall  petition  the  judge  of  probate  for 
the  county  where  such  estate,  or  the  greater  part  of  the  same,  is  situ- 
ated, to  have  his  or  their  share  in  such  estate  divided,  he  shall  cause 
partition  to  be  made,  by  warrant  directed  to  three  or  more  freeholders, 
which,  on  being  allowed  and  approved  by  the  judge  of  probate,  shall 
be  binding  on  all  parties ;  and  when  the  estate  is  so  situated  that  it 
cannot  be  divided  so  as  to  give  to  each  party  his  equal  share  therein, 
without  great  prejudice  or  inconvenience,  the  same  shall  be  assigned  to 
one  of  the  petitioning  parties,  they  paying  to  the  other  petitioners,  or 
owners,  who  by  such  means  shall  have  less  than  their  share,  such  sum 
or  sums  of  money  as  the  committee  shall  award.     1  Laws  N.  H.  344. 
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A  similar  mode  of  obtaining  partition  is  provided  by  application  to  the 
Superior  Court.  In  each  of  these  Statutes  very  particular  directions 
are  given  as  to  the  notice  to  the  co-tenants. 

Such  are  the  modes  of  partition  pointed  out  by  law ;  and  yet  the 
effect  of  this  levy  is  to  cause  a  partition,  to  the  extent  of  the  land 
taken,  without  notice  of  any  description  to  either  of  the  other  co- 
tenants,  and  in  a  manner  which  might  in  other  respects  be  greatly 
to  their  prejudice.  On  any  other  mode  of  partition  the  whole  estate, 
consisting  of  various  tracts  of  land,  would  be  apportioned  consistently 
with  a  due  regard  to  the  interests  of  the  co-tenants  in  the  entire  prop- 
erty, and  on  a  full  hearing  as  to  the  whole  subject-matter.  By  this 
levy  a  selection  is  made  and  a  location  fixed  of  the  interest  of  one  of 
the  co-tenants  in  particular  tracts,  independent  of  any  considerations 
as  to  the  whole  estate,  or  of  the  general  interests  of  the  other  co- 
tenants  ;  and  the  creditor  might  in  this  manner  control  and  direct  as  to 
a  partition  and  rights  of  the  debtor  in  the  estate,  in  a  manner  totally 
different  from  what  the  debtor  could  at  any  time  legally  have  done. 
Such  a  doctrine  would  be  entirely  cotitrary  to  all  principles  governing 
the  transfer  of  property  by  attachment  and  levy.  The  creditor,  by  such 
process,  never  acquires  a  right  beyond  that  which  originally  existed  in 
the  debtor.  The  rights  and  title  of  other  parties,  so  far  as  their  inter- 
est is  concerned,  are  never  varied  or  abridged  by  such  means. 

The  views  here  taken  are  fully  sustained  in  numerous  -authorities. 
10  Co.,  Tooker's  Case,  68  :  Cro.  Eliz.  803  ;  9  Mass.  34, 1'orter  v.  SUl; 
12  Mass.  348,  Bartlett  v.  Harlow ;  Ditto  474,  Varnum  v.  Abbott;  14 
Mass.  403,  Pond  v.  Pond;  2  Pick.  443,  Cutting  et  al.  v.  Mockwood; 
24  Pick.  829,  Peabody  et  al.  v.  Minot  et  al. 

The  levy  must,  therefore,  be  regarded  as  invalid  against  the  other 
co-tenants,  and  there  must  be 

Judgment  for  the  plaintiff . 

Note.  • —  Actions  by  Joint  Owners  against  Third  Persons.  In  real  actions. 
(1)  Joint-tenants  and  coparceners  must  join.  Lit.  §§  311,  313.  (2)  Tenants  in  com- 
mon must  sever,  Lit.  §  311  ;  unless  they  seek  to  recover  something  undivisible  in  its 
nature.     Lit.  §  314. 

In  ejectment.  This  action  was  based  on  a  fictitious  demise.  If  the  demise  was 
feigned  to  have  been  made  by  joint-tenants  or  coparceners  jointly,  the  ejectment  must 
be  brought  on  the  feigned  demise  ;  but  if  one  of  them  is  feigned  to  have  demised  liis 
share  separately,  ejectment  can  be  brought  on  the  separate  demise.  Moe  v.  Lonsdale, 
12  East,  39  (1810).  On  the  other  hand,  any  seemingly  joint  demise  by  tenants  in 
common  is  really  a  demise  of  their  separate  estates,  and  therefore  one  ejectment  cannot 
be  bronght  ou  such  demise  as  joint.  Mantle  v.  WolUngton,  Cro.  Jac.  166  (1607). 
WTiite  V.  Pickering,  12  S.  &  R.  435  (1816).  Contra,  Jackson  v.  Bradt,  2  Caines'  Rep. 
169  (1804)  ;  Den  d.  Branson  v.  Paynter,  i  Dev.  &  B.  393  (1839). 

In  personal  actions  all  must  join,  because  the  injury  is  to  the  possession.  Lit. 
§  315. 

It  may  be  observed  that  in  an  action  for  nuisance  all  the  owners  of  the  land  on  which 
the  nuisance  is  alleged  to  exist  must  be  joined  as  defendants.     1  Wnis.  Saund.  291  g. 

In  many  of  the  United  States,  joint-tenants,  coparceners,  and  tenants  in  common 
are  now  allowed  by  Statute  to  join  or  sever  at  their  pleasure. 
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When  one  tenant  in  common  in  possession  has  heen  ejected  ty  a  stranger  to  the 
title,  such  tenant  can  recover  the  possession  counting  on  his  own  seisin,  and  a  disturb- 
ance of  it ;  but  when  he  has  not  been  in  possession,  or  otherwise  counts  on  his  title  to 
an  undivided  share,  he  can  recover  against  a  stranger  only  that  share.  Jackson  v.  Van 
Bergen,  1  Johns.  Cas.  101  (1799).  Dewey  v.  Brown,  2  Pick.  387  (182i).  Dawson  v. 
Mills,  32  Pa.  302  (1858).     Gray  v.  Givens,  26  Mo.  291  (1858). 

It  has,  however,  been  held  in  some  States  that  one  tenant  in  common  can  recover 
possession  of  the  whole  property  as  against  a  stranger.  Barrett  v.  French,  1  Conn. 
354  (1815).  Phillips  v.  Medbury,  7  Conn.  568  (1829).  Robinson  v.  Johnson,  36  Vt. 
69  (1863).    Lampsenv.  Brander,  28  Minn.  526  (1881).     SeeFreem.  Co-ten.  §§  343,  344. 

When  all  joint  owners  must  join  in  an  action,  it  is  generally  conceded  that  they 
must  all  be  competent  in  order  to  recover.  (But  see  Henry  v.  Means,  2  Hill,  S.  C.  328 
(1834).)  The  inference  u.sually  drawn  from  this  doctrine  is  that  if  the  Statute  of 
Limitations  has  run  against  one  of  the  plaintiffs,  the  suit  is  barred.  This  follows 
Perry  v.  Jackson,  i  T.  R.  616  (1792).  See  Marsteller  v.  M'Clean,  7  Cranch,  156 
(1812).  But  sometimes  the  opposite  conclusion  is  drawn  ;  viz.,  that  if  one  of  the 
plaintiifs  is  not  barred,  none  of  them  are.  Lahiffe  v.  Smart,  1  Bail.  192  (1829). 
See  Sanford  v.  Buttmi,  4  Day,  310  (1810)  ;  Meese  v.  Keefe,  10  Ohio,  362  (1841).  Of. 
Shute  V.  Wade,  5  Yerg.  1  (1833). 

But  where,  under  State  Statutes,  joint  owners  who  need  not  join  in  fact  do  so,  if  one 
is  barred,  all  are  barred,  even  in  those  jurisdictions  where,  if  the  joining  is  compulsory, 
none  are  barred.  Sanford  v.  Button,  ubi  sup.  Moore  v.  Armstrong,  10  Ohio,  11 
(1840).     Freem.  Co-ten.  §§  375-378. 
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CHAPTER    III. 

RIGHTS   AND   DUTIES    OF   JOINT   OWNERS   TOWARDS   EACH 

OTHER. 


SECTION    I. 

B0T1NG    OUTSTANDING   TITLES. 

PALMER  V.   YOUNG, 

Chancert.     1684. 

{^Repm-ted  1  Fern.  276.] 

One  of  the  three  that  held  a  lease  under  a  dean  and  chapter,  sur- 
renders the  old  lease  and  takes  a  new  one  to  himself. 
Pee  Cue.     It  shall  be  a  trust  for  all.  ^ 


VAN  HORNE  v.  FONDA. 

New  Yoek  Couet  of  Chanceet.     1821. 

[Beported  5  Johm.  Oh.  388.] 

The  Chancelloe  [Kent]  .^  The  bill  seeks  to  call  the  defendant  to 
an  account,  as  executor  of  the  estate  of  Jellis  Fonda  deceased,  and, 
also,  as  executor  of  the  estate  of  Henry  V.  Fonda  deceased,  and,  gen- 
erally, to  make  him  account  as  trustee,  acting  for  and  on  behalf  of  the 
plaintiffs,  in  the  management  and  disposition  of  the  estate,  real  and 
personal,  of  Henry  V.  Fonda. 

The  defendant  admits  himself  to  have  been  the  acting  executor  of 
the  estate  of  his  father,  Jellis  F.,  and  is  ready  to  account  for  the  per- 
sonal estate,  and  the  rents  and  profits  of  the  real  estate  which  he  may 
have  received.  The  great  contest  in  the  case  is  as  to  the  character  in 
■which  he  acted,  and  the  responsibilities  which  he  has  Incurred,  in  re-  ■ 
spect  to  the  estate,  real  and  personal,  of  his  brother  Henry  V.  F. 

1.  He  is  charged  with  acting  as  executor  of  Henry,  and  that  charge 
he  denies.  But  it  appears  to  be  sufficiently  supported  bj'the  testimonj'. 
One  witness,  Peter  Fonda,  says,  that  he  took  possession  and  disposed 

1  See  EamiUon  v.  Denny,  1  Ball  &  B.  199  (1809). 

2  Only  the  opinion  is  here  given. 
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of  a  great  part  of  the  personal  estate  of  Henrj-  V.  F.  and  offered  to  sell 
to  the  witness  several  articles  of  farming  utensils  on  the  farm  of  Henry 
v.  F.,  and  the  witness  purchased  a  wood  sleigh,  and  paid  the  defendant 
the  price  of  it.  So,  it  is  in  proof  that  he  paid  a  debt  due  from  Henry 
V.  F.,  at  his  death,  to  John  M'Carthy,  and  another  debt  due  from 
Henry  V.  F.  to  Marks  Doclistader  ;  and  in  the  last  case,  the  debt  was 
frequently  demanded  of  him,  and  he  was  threatened  to  be  sued  for  it. 
He  received  payment  of  a  debt  due  from  S.  Kittle  to  Henry  V.  F. ;  and, 
in  another  case,  he  demanded,  and  received  payment,  of  a  debt  due 
from  M.  B.  Wemple  to  Henry  V.  F.  These  multiplied  acts  are  de- 
cisive proof  of  his  election  to  assume  the  trust  and  act  as  executor. 
Thej'  would  have  made  him  an  executor  de  son  tort,  if  he  had  not  been 
named  an  executor  in  the  will,. and  the  same  acts  amount  to  an  assump- 
tion of  the  offlce  of  a  rightful  executor. 

I  shall  therefore  consider  all  his  acts,  in  relation  to  the  estate  of 
Henry  V.  F.,  as  the  acts  of  a  person  who  was  at  the  same  time  clothed 
with  the  offlce  of  executor. 

2.  The  bill  charges  that  the  defendant  received,  in  March,  1799, 
from  tlie  government  of  this  State,  6,500  dollars,  as  a  compensation 
for  the  extinguishment  of  the  right  derived  from  Jellis  F.  to  2000 
acres  of  land  in  the  Royal  Grant,  and  that  the  plaintiffs  are  entitled 
to  a  moiety  of  that  sum,  with  interest.  The  defendant  admits  that  tlie 
sum  received  was  6,250  dollars,  but  he  claims  title  to  the  whole  of  it ; 
and  contends,  in  the  first  place,  that  his  father,  Jellis  F.,  was  only  en- 
titled, in  his  lifetime,  to  1000  acres,  inasmuch  as  Brant  Johnson,  who 
sold  him  the  2000  acres,  owned  only  a  moiety  of  it  and  that  the  other 
moiety  belonged  to  William  Johnson,  a  brother  of  B.  Johnson.  He 
contends,  in  the  second  place,  that  his  brother  Henry,  by  his  deed  of 
the  3d  of  May,  1794,  conveyed  to  him  in  fee,  and  absolutely,  without 
any  reservation  or  trust,  his  interest  in  the  1000  acres,  for  the  consider- 
ation of  100  pounds,  and  which  consideration  was  paid  bj'  a  deed  from 
the  defendant  to  Henry,  o*  the  date  of  the  24th  of  April,  1794,  of  two 
lots  in  the  Royal  Grant,  and  containing  the  like  consideration. 

It  is  to  be  observed,  as  we  proceed,  that  the  defendant  and  his 
brother  Henry  were  joint  and  equal  residuary  devisees  of  their  father, 
Jellis  Fonda. 

There  is  reason  to  believe  that  the  deed  of  the  24th  of  April  -was  not 
given  as  the  consideration  of  the  deed  of  the  3d  of  May  following.  The 
want  of  concurrence  in  dates  raises  that  presumption,  especiallj'  as  that 
want  of  concurrence  is  left  without  anj-  explanation.  In  the  next  place, 
it  is  in  proof,  by  the  testimony  of  Simon  Veeder,  who  took  the* acknowl- 
edgment of  the  deed  of  the  3d  of  May,  and  delivered  the  deed  over  to 
the  defendant  on  the  same  day,  that  Henry  observed,  at  the  time,  that 
the  deed  to  Jellis  F.  his  father,  was  deficient.  The  certificate  of  ac- 
knowledgment bears  date  the  31st  daj'  of  Maj-,  1794,  but  the  certi- 
ficate of  acknowledgment  of  the  prior  deed  of  the  24th  of  April,  bears 
date  the  2d  day  of  August,  1794,  and  both  the  acknowledgments  were 
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made  before  the  same  judge.  The  defendant  was  present  when  the 
acknowledgment  of  the  deed  of  the  3d  of  May  was  taken ;  and  when 
the  deed  was  handed  to  him,  he  observed  that  the  consideration  men- 
tioned in  the  deed  was  not  the  value  of  the  property,  but  lie  took  the ' 
deed  in  order  to  save  something  for  the  children  of  his  brother,  as  his 
brother  teas  pretty  much  involved  in  trouble. 

These  observations  of  the  parties  made  at  the  time  of  the  execution 
of  the  deed,  are  evidence  that  the  deed  was  not  taken  as  an  absolute 
purchase  of  the  right  of  Henry  to  the  1000  acres ;  and  they  are  evi- 
dence that  it  was  taken  in  trust,  and,  probal)ly,  with  a  view  to  facilitate 
a  compromise  with  the  State,  according  to  the  charge  in  the  bill.  The 
testimony  of  Evert  Yates  and  James  Lansing  shows  that  the  deed  of 
the  3d  of  May  was  not  considered  by  the  defendant  as  an  absolute  pur- 
chase of  the  right  of  Henry,  and  paid  for,  by  the  prior  deed  of  the  24th 
of  April.  When  the  executors  of  Henry  met,  soon  after  his  death,  the' 
defendant  told  John  Fonda,  who  asserted  Henry's  interest  in  the  money 
received  upon  the  compromise,  that  Henry  had  no  such  interest,  for  his 
father's  title  was  incomplete,  and  he  had  since  purchased  up  the  Indian 
title  of  William  Johnson,  and  considered  it  a  speculation  of  his  own. 
Here  was  no  suggestion  that  he  had  actually  bought  in  the  right  of 
Henry,  a  reply  that  would  naturally  have  suggested  itself,  if  such  had 
been  the  fact. 

It  is  also  admitted,  bj-  the  answer,  that  the  title  of  Jellis  F.  to  the 
2000  acres  had  been  conveyed  by  him,  in  his  lifetime,  to  Abraham  G. 
Lansing;  and  that  as  the  title  proved  partly  defective,  the  defendant 
and  his  brother  Henry,  as  the  representatives  of  their  father,  had  con-- 
ve3-ed  to  Lansing,  in  1793,  other  lands  to  the  amount  of  2650  acres, 
derived  to  them  from  their  father,  in  lieu  of  the  two  thousand  acres  ;  and 
that  Lansing  had  then  released  his  right  to  the  2000  acres,  to  the  de- 
fendant and  Henry.  The  2000  acres  were  thus  received  back  into  the 
funds  of  the  estate,  as  a  substitute  for  the  2650  acres  which  had  been 
transferred ;  and  the  two  brothers  became  equallj-  entitled,  as  tenants 
in  common  and  residuarj'  devisees  of  Jellis  F.,  to  all  the  right  and 
interest,  in  law  and  equity,  of  their  ancestor  to  the  2000  acres^'The 
defendant,  afterwards,  on  the  29th  of  Maj-,  1795,  purchased  or  Moses 
Johnson,  the  heir  of  William  Johnson,  for  600  dollars,  his  right  and 
title  to  1000  acres,  being  part  and  parcel  of  the  2000  acres  originally 
purcliased  b\'  Jellis  F.  from  Brant  Johnson.  The  question,  then,  is, 
whether  the  defendant  did  not  make  that  purchase  for  the  joint  benefit 
of  himself  and  his  brother  Henry.  If  the  deed  of  the  3d  Ma^-,  1794, 
was  given  to  the  defendant  in  trust  for  the  purpose  of  facilitating  the 
acquisition  of  %good  title,  then  the  purchase  from  Moses  Johnson  was 
in  trust  for  their  joint  benefit.  The  defendant  has  not  interposed  and 
pleaded  the  Statute  of  Frauds  against  setting  up  a  trust  by  parol,  in  op- 
position to  the  deed  of  the  3d  of  Maj-,  1 794  ;  and  we  are  left  at  liberty  to 
judge  of  the  truth  and  effect  of  the  parol  proof.  I  am  strongly  inclined 
to  believe  that  the  deed  was  taken  in  trust,  and  that  the  subsequent 
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purchase  from  Moses  Johnson  was  made  in  trust,  and  that  Henry  was 
equally  interested  in  the  settlement  made  with  the  State,  in  March, 
1799  ;  and  that  his  representative's  are  entitled  to  a  moiety  of  the  pay- 
ment received  from  the  State  (which  payment  amounted  to  6,500  dollars), 
after  allowing  to  the  defendant,  the  payment  he  made  to  Moses  J.  and 
a  just. indemnity  for  his  expenses  in  procuring  the  satisfaction  from  the 
State. 

In  some  cases,  saj's  Littleton  (sect.  307),  a  release  to  one  joint  tenant 
shall  aid  the  joint  tenant  to  whom  it  was  not  made,  as  well  as  him  to 
whom  it  was  made.  I  will  not  sa3',  however,  that  one  tenant  in  com- 
mon may  not,  in  any  case,  purchase  in  an  outstanding  title  for  his  ex- 
clusive benefit.  But  when  two  devisees  are  in  possession,  under  an 
imperfect  title,  derived  from  their  common  ancestor,  there  would  seem, 
naturally  and  equitably,  to  arise  an  obligation  between  them,  resulting 
from  their  joint  claim  and  community  of  interests,  that  one  of  them 
should  not  affect  the  claim,  to  the  prejudice  of  the  other.  It  is  like  an 
expense  laid  out  upon  a  common  subject,  bj'  one  of  the  owners,  in  which 
case  all  are  entitled  to  the  common  benefit,  on  bearing  a  due  proportion 
of  the  expense.  It  is  not  consistent  with  good  faith,  nor  with  the  duty 
which  the  connection  of  the  parties,  as  claimants  of  a  common  subject, 
created,  that  one  of  them  should  be  able,  without  the  consent  of  the 
other,  to  buy  in  an  outstanding  title,  and  appropriate  the  whole  subject 
to  himself,  and  thus  undermine  and  oust  his  companion.  It  would  be 
repugnant  to  a  sense  of  refined  and  accurate  justice.  It  would  be  im- 
moral, becartise  it  would  be  against  the  reciprocal  obligation  to  do 
nothing  to  the  prejudice  of  eacl^  other's  equal  claim,  which  the  relation- 
ship of  the  parties,  as  joint  devisees,  created.  Community  of  interest 
produces  a  community'  of  duty,  and  there  is  no  real  difference,  on  the 
ground  of  policy  and  justice,  whether  one  co-tenant  buys  up  an  out- 
standing encumbrance,  or  an  adverse  title,  to  disseise  and  expel  his 
co-tenant.  It  cannot  be  tolerated,  when  applied  to  a  common  subject, 
in  which  the  parties  had  equal  concern,  and  w-hich  created  a  mutual 
obligation  to  deal  candidly  and  benevolentlj-  with  each  other,  and  to 
cause  no  harm  to  their  joint  interest.  I  have  no  doubt,  therefore,  that 
in  a  case  like  the  present,  and  assuming  what  the  evidence  warrants  us 
to  assume,  that  the  deed  of  Ma}-,  1794,  was  taken  by  the  defendant  for 
trust  purposes,  that  the  purchase  from  Moses  Johnson  ought,  in  equity, 
to  inure  for  the  common  benefit,  subject  to  an  equal  contribution  to  the 
expense.* 

Henry,  for  the  plaintiffs. 

Yan  Vechten,  for  the  defendant. 

^  The  rest  of  the  opinion  is  omitted. 
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KIEKPATRICK  v.  MATHIOT. 

Supreme  Court  of  Pennsylvania.     1842. 
[Reported  i  W.  &  S.  251.] 

Error  to  the  Cctomon  Pleas  of  Westmoreland  County. 

David  Kirkpatrick  against  Jacob  D.  Mathiot  and  Noah  Mendall. 
This  was  an  action  of  ejectment  for  the  undivided  fourth  part  of  a 
tract  of  land :  in  which  the  parties  stated  the  following  facts,  and  con- 
sidered them  in  the  nature  of  a  special  verdict. 

Previous  to  the  8th  of  January,  1801,  John  Probst  was  the  owner  of 
a  full  equal  and  undivided  fourth -part  (the  whole  in  four  equal  parts  to 
be  divided)  of  a  certain  furnace,  called  the  Westmoreland  furnace 
and  forge,  and  of  several  tracts  of  land  connected  with  the  same, 
amounting  altogether  to  2998  acres,  more  or  less,  which  undivided 
fourth  part  the  plaintiff  claimed  title  to  recover  in  this  action.  On  the 
8th  of  January,  1801,  John  Probst  executed  a  mortgage  for  the  West- 
moreland furnace  property,  including  the  lands  in  controversy,  to  John 
Kirkpatrick,  to  secure  the  payment  of  £1050.  John  Kirkpatrick  sued 
out  a  scire  facias  upon  the  mortgage  to  March  Term,  1807,  of  the  Com- 
mon Pleas  of  Westmoreland  County,  against  the  administrators  of  John 
Probst,  deceased,  the  mortgagor,  upon  which  judgment  was  rendered 
for  the  plaintiff,  on  the  26th  of  November,  1820,  for  the  sum  of  $5744, 
with  costs  of  suit.  Whereupon  levari  facias.  No.  Ill,  of  February 
Term,  1821,  was  issued,  in  virtue  of  which  the  mortgaged  premises  were 
struck  down  to  David  Kirkpatrick,  the  plaintiff  of  record  in  this  action, 
on  the  19th  of  February,  1821. 

John  Klingensmith,  Esq.,  was  sheriff  of  the  couut3'  of  Westmoreland 
at  the  time  of  the  lev}'  and  sale,  and  the  return  was  signed  by  hira, 
having  been  commissioned  on  the  19th  of  November,  1819.  John 
Klingensmith  was  commissioned  as  sheriff  of  Westmoreland  Countj',  a 
second  time,  on  the  28th  of  October,  1828.  On  the  27th  of  August, 
1829,  John  Klingensmith,  sheriff,  in  pursuance  of  the  proceedings  here- 
tofore referred  to,  executed  a  deed  to  the  purchaser,  David  Kirkpatrick, 
for  the  land  in  controversy,  and  acknowledged  it  in  open  court  on  the 
1-ith  of  August,  1830.  No  application  for  leave^for  the  sheriff  to  exe- 
cute the  deed,  nor  any  order  of  court  relative  thereto,  could  be  found 
on  record,  and  no  such  order  existed,  unless  it  could  be  inferred  from 
the  fact  of  tlie  acknowledgment,  which  was  regularly  entered  on  the 
minutes  of  the  court  on  the  day  it  purported  to  have  been  taken.  The 
above  statement  formed  the  plaintiff's  claim  of  title. 

Some  time  previous  to  the  3d  of  Januarj',  1825,  Alexander  Johnson 
became  vested  with  the  title  to  one  equal  half  part  of  one  equal  fourth 
part  (the  whole  in  four  equal  parts  to  be  divided)  of  the  Westmoreland 
furnace  and  forge,  with  the  appurtenances,  including  the  several  tracts 
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of  land,  supposed  to  embrace  2998  acres,  more  or  less,  being  the  same 
land  of  which  the  plaintiff  claimed  title  to  the  undivided  fourth  part, 
for  which  this  ejectment  was  brought ;  and  on  the  3d  of  January,  1825, 
Alexander  Johnson  conveyed  the  same  to  James  Cuddy.  On  the  26th 
of  December,  1825,  James  Cuddy  sold  to  Jacob  D.  Mathiot  and  Noah 
Mendall,  the  defendants,  all  the  interest  he  had  in  the  property  in  con- 
troversy, in  virtue  of  the  deed  from  Alexander  Johnson,  together  with 
the  half  of  an  undivided  fourth  part  of  the  same  property  as  held  by 
James  Cuddy,  under  an  article  of  agreement  entered  into  between  him- 
self aud  M'Clurg  &  M'Knight,  bearing  date  the  15th  of  June,  1825. 
Under  this  contract  the  defendants  became  entitled  to  an  undivided 
fourth  part  (in  four  equal  parts  to  be  divided)  of  the  property  for 
■which  this  action  was  brought. 

The  tract  of  land  in  controversy  was  purchased  by  the  commissioners 
of  Westmoreland  County  at  a  treasurer's  sale  of  unseated  land,  on  the 
25th  of  June,  1822,  for  taxes  assessed  on  the  land  as  unseated,  from 
the  year  1808  up  to  the  time  of  sale ;  and  a  deed  was  duly  executed  to 
them,  pursuant  to  the  Act  of  Assembl}',  hy  the  county  treasurer,  on 
the  14th  of  Februarj-,  1823.  Five  years  having  elapsed  without  the 
property  having  been  redeemed  by  the  owners,  the  commissioners  of 
Westmoreland  County  proceeded  to  sell  the  same  pursuant  to  the  Acts 
of  Assembly  in  such  case  made  and  provided ;  and  on  the  25th  of 
November,  1829,  the  property  m  controversy  was  struck  down  to  Jacob 
D.  Mathiot  and  Noah  Mendaill,  the  defendants,  for  the  consideration  of 
$30,  and  a  deed  duly  executed  and  acknowledged  b^'  them  to  the  pur- 
chasers. Before  the  commencement  of  this  action,  the  plaintiff  tendered 
to  the  defendants  the  proportion  of  the  amount  of  the  purchase  monej-, 
the  consideration  of  the  commissioners'  deed,  which  would  be  equiva- 
lent to  the  share  to  which  he  claimed  title. 

If,  under  this  statement,  the  court  should  be  of  opinion  that  the 
plaintiff  was  entitled  to  recover,  judgment  was  to  be  entered  for  him, 
with  six  cents  damages  and  six  cents  costs  ;  if  otherwise,  judgment  to 
be  entered  for  defendants. 

The  court  below  ( White,  President)  rendered  a  judgment  for 
defendants. 

Findlay,  for  plaintiff  in  error. 

Foster,  contra. 

The  opinion  of  the  court  was  delivered  by  , 

HosTON,  J.  The  decision  of  this  case  will  depend  on  the  construc- 
tion of  the  following  sections  of  the  Act  of  13th  of  March,  1815,  and 
on  the  relations  and  duties  of  tenants  in  common  to  each  other.  The 
fifth  section  of  the  Act  provides  that  if  a  sum  shall  not  be  bid  for  a 
tract  of  land  offered  at  treasurer's  sale,  sufficient  to  cover  the  taxes 
and  costs  accrued  at  that  time,  "  it  shall  be  the  duty  of  the  commis- 
sioners of  the  proper  county,  or  any  of  them,  to  bid  off  the  same,  and 
a  deed  shall  thereupon  be  made  bj'  the  treasurer  to  the  commissioners 
for  the  time  being,  and  to  their  successors  in  office,  to  and  for  the  use 
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of  the  proper  county ;  and  it  shall  be  the  dutj-  of  the  commissioners  to 
provide  a  book,  wherein  shall  be  entered  the  name  of  the  person  as 
whose  estate  the  same  shall  have  been  sold,  the  quantity  of  land,  and 
the  amount  of  taxes  it  was  sold  for ;  and  every  such  tract  shall  not 
thereafter,  so  long  as  the  same  shall  remain  the  property  of  the  county, 
be  charged  in  the  duplicate  of  the  proper  collector ;  but  for  five  years 
next  following  such  sale,  if  it  shall  so  long  be  unredeemed,  the  com- 
missioners shall,  in  separate  columns  in  the  same  book,  charge  every 
such  tract  of  land  with  the  reasonable  county  and  road  tax,  according 
to  the  quality  of  said  land,  not  exceeding  in  any  case  the  sum  of  $6  for 
every  hundred  acres."  By  a  subsequent  Act  of  13th  of  March,  1817, 
it  was  left  discretionary  with  the  commissioners  whether  they  would 
purchase. 

"  Sect.  VI.  The  right  of  redemption  shall  remain  in  the  real  owner 
for  five  years  after  such  sale,  on  paying  the  treasurer  of  the  county  all 
the  taxes  and  costs  due  thereon  at  the  time  of  the  sale,  and  interest 
therefor ;  and  also  the  taxes  assessed  and  interest  thereon  from  the 
time  it  onght  to  have  been  paid,  and  on  the  production  of  tht  treas- 
urer's receipt  the  commissioners  shall,  b^-  deed  poll  indorsed  on  the 
back  of  the  deed  of  the  treasurer  to  them,  conve}-  to  the  person  who 
shall  have  been  the  owner  of  the  land  at  the  time  of  the  sale,  or  to  his 
legal  representatives,  all  the  right  and  title  which  the  county  may  have 
acquired  under  such  sale  as  aforesaid  ;  "  the  road  tax  to  be  paid  to  the 
supervisors  of  the  proper  township. 

"  Sect.  VII.  If  the  owner  of  such  land  shall  not  redeem  the  same 
within  the  period  aforesaid,  it  shall  thereafter  be  lawful  for  the  com- 
missioners to  sell  anj^  such  land  b^-  public  sale,  and  make  a  deed  there- 
for to  the  purchaser,  which  shall  be  available  in  law  against  the  conntj' 
as  well  as  against  the  person  or  persons  as  whose  estate  the  same  had 
been  sold  ;  but  no  tract  shall  be  sold  for  a  sum  less  than  the  amount  of 
taxes,  cost,  and  interest  which  shall  be  due  at  the  time  of  such  sale  by 
the  commissioners,"  &c.  And  by  Act  of  20th  of  March,  1824,  section 
second,  it  is  enacted,  that  such  deed  made  by  the  commissioners  shall 
vest  a  good  and  valid  title  in  fee-simple  in  the  purchaser.  And  by  the 
■  first  section  it  is  enacted,  that  the  commissioners  may  sell  lands  so 
purchased  for  the  best  price  that  can  be  obtained  for  them.  There  is 
nothing  in  any  of  these  Acts  which  in  any  degree  gives  color  to  the 
idea  tiiat  after  the  five  years  have  expired  the  former  owner  had  any 
particle  of  interest  in  them,  or  in  the  proceeds  of  them. 

Two  cases  decided  in  this  court  seem  to  settle  all  matters  necessar}' 
to  decide  this  cause.  Hvston  v.  Foster,  1  Watts,  477.  The  offer  of 
the  former  owner  to  redeem  after  the  five  years  had  elapsed,  did  not 
avail  him  anything  ;  and  secondly,  the  sale  by  the  commissioners  after 
the  five  years  was  a  sale  by  owners,  and  the  purchaser  was  not  bound  to 
show  anvthing  but  his  deed.  The  other  case  is  Lewis  v.  Robinson,  10 
Watts,  354.  Land  held  by  two  joint  tenants  was  sold  for  taxes  ;  after 
the  time  for  redemption  had  gone  by,  one  of  those  who  had  been  a. 
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tenant  in  common  bought  from  the  purchaser  at  sale  for  taxes.  This 
court  held  that  although  if  one  tenant  in  common  had  redeemed  the 
land  within  two  years  it  might  have  enured  to  the  use  of  the  other  ; . 
yet  after  the  time  for  redemption  had  elapsed,  and  the  title  was  valid 
in  the  purchaser,  the  relation  of  tenants  in  common  ceased,  and  either 
might  purchase  and  hold  for  himself.  These  decisions,  or  the  last  of 
them,  were  not  published  when  this  writ  of  error  was  taken. 

Judgment  affirmed^ 


PAGE   V.   WEBSTER. 

Supreme  Court  of  Michigan.     1860. 
[Reported  8  Mich.  263.  J 

Questions  reserved  from  Montcalm  Circuit  in  Chancery,  where  Canso 
Crane,  one  of  the  defendants,  had  interposed  a  demurrer  to  the  bill  of 
complaint,  for  multifariousness.  The  case  is  sufficiently  stated  in  the 
opinion. 

A.  and  JE.  Gould,  for  defendant  Crane. 

«/!  W.  Longyear ,  for  complainant. 

Martin,  C.  J.  This  bill  is  filed  for  partition  of  real  estate  held  by 
the  complainants  and  defendants  as  tenants  in  common.  As  to  Web- 
ster, who  is  described  as  being  the  owner  of  an  undivided  one-fourth, 
the  bill  is  taken  as  confessed.  Crane  is  represented  as  the  owner  of 
another  undivided  one-fourth,  and  the  bill  further  alleges  that  he  has  a 
pretended  title  which  he  claims  to  hold  as  adverse  to  that  of  his  co- 
tenants,  but  which  is  averred  to  be  fraudulent  and  void  ;  and  they  ask 
to  have  it  so  declared,  in  order  that  partition  of  the  several  interests  of 
the  owners  may  be  made.  The  facts  respecting  this  title  are  set  out 
in  the  bill  substantially  as  follows :  The  whole  of  the  lands  owned  in 
common  was  sold  at  tax  sales,  for  non-payment  of  taxes  assessed 
thereon  during  the  continuance  of  the  tenancj*  in  common ;  and  upon 
such  sales,  the  defendant  Crane,  being  such  co-tenant,  bid  off  the  same 
for  the  taxes  of  certain  years,  and  for  those  of  other  years  caused  the 
land  to  be  bid  off  by  his  brother,  but  for  his  own  use,  and,  as  the  bill 
alleges,  he  took  a  transfer  of  the  bids,  and  procured  deeds  from  the 
Auditor-General  to  be  executed  therefor  to  himself.  Reed,  in  his  life- 
time, offered  to  paj'  Crane  his  proportion  of  such  bids,  and' the  interest, 
&c.,  and  the  complainants,  who  are  his  executor  and  devisees,  are  still 
ready  and  now  offfer  to  do  so ;  but  thej-  also  insist  that  such  sales  were 
invalid  for  irregularities,  and  that  Crane's  title  is  a  cloud  upon  theirs 
which  ought  to  be  removed. 

This,  Crane  contends,  is  an  assertion  and  admission  of  an  adverse 

1  See  Dubois  v.  Campaii,  24  Mich.  360  (1872)  ;  Alexander  v.  Sully,  50  Iowa,  192 
(1878). 


632  PAGE  V.   WEBSTER.  [CHAP.  III. 

title  and  claim  in  himself,  which  cannot  be  litigated  in  this  suit ;  but 
that  the  vaUdity  of  his  title  thus  acquired  should  be  first  determined  at 
law,  and  if  found  to  be  invalid,  then  this  suit  can  be  maintained. 

It  is  unnecessary  to  determine  whether,  on  a  bill  for  partition  be; 
tween  tenants  in  common,  adverse  titles  or  claims  can  be  litigated  and 
•settled;  because,  if  the  allegations  of  this  bill  are  true  — and  the  de- 
murrer admits  their  truth  — Crane  has  no  adverse  title  or  claim.  He 
occupies  neither  the  position  of  one  purchasing  in  an  outstanding  ad- 
verse title,  nor  of  one  purchasing  from  a  bona  fide  purchaser  at  a  tax 
sale,  whose  title  had  become  absolute,  whereby  the  co-tenancy  had 
been  dissolved.  He  stands  simply  as  one  who  has  paid  upon  compul- 
sion taxes  assessed  against  the  property  held  by  him  in  common  with 
others. 

The  burden  was  cast  upon  him  and  his  co-tenants  to  paj'  the  taxes 
assessed  against  the  land.  This  each  might  have  discharged,  so  far  as 
his  own  interest  was  concerned,  b^-  paying  his  aliquot  proportion  of  the 
tax  ;  and  thus  relieved  such  interest  from  the  lien  for  the  tax  which  the 
law  imposed  upon  it.  Had  Crane  done  this,  and  afterwards  bid  in  his 
co-tenants'  interest  sold  for  their  default,  perhaps  a  different  rule  might 
obtain,  and  he  have  acquired  a  good  title  as  against  them :  but  such 
is  not  this  case,  and  no  opinion  is  called  for  upon  such  a  state  of  facts. 
But  as  they  all  neglected  to  discharge  this  burden,  and  as  the  coercive 
measure  of  a  sale  of  the  laud  was  resorted  to  bj-  the  State  to  compel  it, 
when  Crane  bid  in,  or  procured  another  to  bid  in  the  land  for  him,  and 
took  the  deeds  to  himself,  he  acquired  thereby  no  title  as  against  his 
co-tenants,  as  this  was  but  another  way  of  discharging  such  burden. 
He  was  in  default  himself;  and  his  default,  as  well  as  that  of  the  other 
co-tenants,  occasioned  the  sale ;  and  he  cannot  be  permitted  to  take 
advantage  of  his  own  neglect  of  duty,  to  acquire  the  title  of  others.  So 
far  as  this  suit  is  concerned,  therefore,  he  stands  in  the  precise  situa- 
tion in  which  he  would,  had  he  voluntarily  paid  the  whole  amount  of 
taxes  before  sale.  He  has  no  title,  but  simply  a  right  to  compel  con- 
tribution from  his  co-tenants ;  and  the  bill  is  not  multifarious  for  aver- 
ring the  facts,  the  character  of  the  purchase,  and  his  adverse  claims 
founded  upon  it ;  nor  for  praying  relief  against  them  in  aid  of  the  par- 
tition. See  Lewis  v.  Jiobinson,  10  Watts,  354  ;  Williams  v.  Graij,  3 
Greenl.  207 ;    Van  Some  v.  Fonda,  5  Johns.  Ch.  407. 

Such  being  the  rule,  both  of  law  and  equity,  complainants  are  entitled 
to  the  discoverj'  sought ;  for  if  Crane's  title  be  of  the  character  charged 
in  the  bill,  the  court  may  and  ought  to  declare  it  void  and  no  impedi- 
ment in  the  way  of  making  partition  between  these  parties.  See  Over- 
ton V.  Woolfolk,  6  Dana,  374. 

The  interests  of  the  several  complainants  are  set  forth  with  sufficient 
particularity.  The  Statute  (Comp.  L.  §  4619)  requires  that  the  bill 
shall  set  forth  the  rights  and  titles  of  all  persons  interested  in  the  land, 
so  far  as  the  same  are  known  to  the  complainant.  These  complainants 
proceed  jointly  as  the  executor  and  devisees  of  Hezekiah  H.  Reed,  for 
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a  partition  between  the  estate  and  tiiese  defendants.  They  ask  no  par- 
tition as  between  themselves.  So  far  as  the  execiutor  is  concerned,  he 
represents  the  whole  title,  and  the  devisees  unite  with  him  as  interested 
in  the  subject-matter,  and  submitting  to  be  bound  bj'  the  decree.  This 
they  may  do,  as  indeed  may  all  representatives  of  a  single  interest. 
See  Hill,  on  Real  Property,  606. 

The  objection  of  the  defendant  Crane  appears  to  be,  that  the  interest 
of  each  complainant  is  not  set  out  with  sufficient  partieularitj-,  and  that 
the  bill  does  not  show  in  what  proportions  the  complainants  take  un^er 
the  will  of  Reed,  nor  in  what  manner  Page  has  an  interest  in  the  land, 
nor  how  much  that  interest  is.  The  bill  avers  that  Hezekiah  H.  Eeed, 
in  his  lifetime,  was  seised  of  the  undivided  one-half  of  the  lands  in  ques- 
tion, and  while  so  seised,  died,  leaving  his  last  will  and  .testament, 
■whereby,  among  other  things,  Page  was  nominated  his  executor,  and 
the  land  was  devised  in  common  to  the  other  complainants,  with  the 
power  nevertheless  in  such  executor  to  sell  and  dispose  of  the  same. 
There  is  no  ambiguity  in  this  statement  of  the  interests  of  the  several 
complainants,  which,  with  the  exception  of  that  of  Page,  would  neces- 
sarily be  share  and  share  alike  ;  and  Page's  interest  is  stated  with  suf- 
ficient clearness  as  that  of  an  executor  with  power  to  sell  and  dispose 
of  the  whole  interest  which  the  testator  had  in  the  land.  I  can  perceive 
no  necessity'  in  any  case  for  greater  particularitj' ;  nor  are  we  referred 
to  anj'  authorities  or  anj-  principle  of  pleading  requiring  it.  Sufficient 
is  stated  to  enable  the  court  to  take  the  necessary  proofs  of  the  interests 
of  the  several  parties,  upon  which  to  decree  a  partition  ;  and  especially 
in  this  case,  where  the  complainants  seek  no  partitioh  as  between 
themselves. 

Let  it  be  certified  to  the  Circuit  Court  for  the  count}'  of  Montcalm, 
as  the  opinion  of  this  court,  that,  upon  the  points  reserved,  the  demurrer 
should  be  overruled. 

The  other  justices  concurred.* 


ROTHWELL   v.  DEWEES. 

Supreme  Court  of  the  United  States.     1862. 

[Reported  2  Black,  613.] 

Appeal  from  the  Circuit  "Court  of  the  United  States  for  the  District 
of  Columbia. 

Mr.  Bradley,  of  Washington  City,  for  appellants. 

Mr.  Swan,  of  the  District  of  Columbia,  for  defendants. 

Mr.  Justice  Miller.  The  appellees  in  this  case,  who  were  the 
defendants  in  the  Circuit  Court,  hold  the  real  estate,  which  is  the 
1  See  Dubois  v.  Campau,  24  Mioh.  360  (1872). 
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subject  of  this  controversj',  by  inheritance  from  their  father,  William 
Dewees.  The  title  of  Dewees  was  a  deed  from  the  Corporation  of 
Washington  City,  made  August  29th,  1836,  on  a  sale  for  taxes.  It 
seems  to  be  admitted  on  all  sides  that  this  deed  vested  the  legal  title 
in  Dewees,  and  that  it  is  valid  in  his  heirs,  unless  the  plaintiffs  shall  be 
permitted  to  redeem  from  said  sale,  and  have  the  deed  set  aside  for 
reasons  set  forth  by  them  in  their  bill. 

The  property  in  question  was  conveyed  by  Eobert  Morris,  in  1796, 
to.  Joseph  Ball  and  Standish  Forde.  Forde  was  then  doing  business  in 
Philadelphia  as  a  merchant,  in  partnership  with  one  John  Reed,  and 
died  about  the  year  1806  or  1807,  leaving  the  mercantile  firm  insolvent. 
Shortly  after  Forde's  death,  Reed,  the  surviving  partner,  conveyed  all 
the  partnership  property  to  William  Paige,  of  Philadelphia,  by  deed 
of  assignment  for  the  benefit  of  creditors  ;  and  in  the  schedule  attached 
to  the  instrument  of  assignment  is  included  the  property  thus  conveyed 
by  Morris  to  Ball  &  Forde.  This  instrument  is  dated  December 
12tb,  1807. 

On  the  18th  of  September,  1833,  William  Paige,  as  assignee  of  Reed, 
surviving  partner  of  Reed  &  Forde,  entered  into  a  written  agreement 
with  William  DewQes,  the  defendants'  ancestor,  in  reference  to  this 
propertj- ;  the  substance  of  which  is  briefl3'  this  :  — 

Dewees  was  to  take  charge  of  the  propertj-,  and  redeem  it  fi-om  any 
tax  sales  which  had  already  been  made,  and  for  which  the  time  of  re- 
demption had  not  expired.  He  was  to  paj-  all  future  taxes,  and  all  the 
expenses  incident  to  sales  of  lots  to  be  made  by  himself,  for  which  he 
was  furnished  with  a  power  of  attorney-  bj-  Paige.  The  money  for  all 
these  taxes  and  expenses  he  was  to  advance,  except  a  sum  of  about 
two  or  three  hundred  doUai's,  which  was  supposed  to  be  in  the  hands  of 
the  Treasurer  of  Washington  City,  belonging  to  Reed  &  Forde,  arising 
in  some  waj-  out  of  sales  for  taxes  already  made.  His  compensation 
for  all  this  was,  that,  after  deducting  his  advances  and  interest  from  the 
proceeds  of  sales  made  bj'  him,  he  was  to  have  one-third  of  the  remain- 
der of  such  proceeds. 

It  appears  that  Dewees  acted  fairly  under  this  arrangement  for  about 
three  years  ;  making  advances  to  redeem  the  property  where  it  had  been 
sold  for  taxes,  and  paying  the  accruing  taxes,  until  he  had  q,dvanced 
about  $900.  He  then,  not  having  sold  any  of  the  property,  nor  realized 
anything  from  it  in  anj-  other  waj-,  permitted  it  to  be  sold  for  taxes  and 
bought  it  in  himself,  and  took  the  corporation  deed  already  mentioned 
of  the  29th  of  August,  1836.  He  died  on  the  3d  of  September  follow- 
ing. On  the  10th  of  April,  1837,  Paige,  the' assignee,  bj'  regular  power 
of  attorney,  appointed  Andrew  Rothwell,  one  of  the  complainants,  his 
agent,  with  authority  to  sell  lots,  to  procure  partition,  and  to  make  set- 
tlement with  the  heirs  and  representatives  of  Dewees.  In  1841,  Robert 
Smith  was,  by  a  decree  of  court,  appointed  assignee  in  place  of  Paige, 
■who  had  died ;  and  in  1846  said  Smith  quitclaimed,  and  released  to 
Eothwell  all  the  right,  title,  and  interest  which  he  had  as  such  assignee, 
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in  the  property  now  in  dispute.  The  complainant,  Eothwell,  also  pro- 
cured deeds  of  conveyance  to  himself  arffl  his  co-plaintiffs,  Naylor  and 
Smith,  from  several  persons  describing  themselves  as  heirs  of  Standish 
Forde,  of  their  interest  in  the  same  property. 

Eothwell  Smith  and  Naylor  then  filed  their  bill  in  chancery  against 
the  defendants,  one  of  whom  is  Eothwell's  wife,  praying  to  be  permitted 
to  pay  the  sum  with  interest  which  William  Dewees  had  paid  for  his 
tax  deed,  and  to  have  said  deed  set  aside. 

After  the  suit  had  progressed  for  some  time,  the  other  appellant, 
Eobert  S.  Forde,  filed  a  petition  to  be  admitted  as  a  party  plaintiflT,  on 
the  ground  that  he  was  a  grandson  and  an  heir-at-law  of  Standish 
Forde,  and  entitled  to  redeem  for  his  share. 

The  court  dismissed  or  overruled  the  petition  of  Eobert  S.  Forde  to 
be  made  a  party,  and,  on  final  hearing,  it  dismissed  the  bill  as  to  com- 
plainants, Naj'lor  and  Smith,  and  decreed  that  Eothwell,  in  his  pur- 
chase from  Eobert  H.  Smith,  the  assignee  of  John  Eeed,  should  be  held 
to  be  trustee  for  himself  and  wife,  and  the  other  defendants,  heirs  of 
Dewees  ;  and  that  the  defendants  should  make  contribution  to  him,  in 
paj-ment  of  the  sum  so  paid  by  him  to  Smith,  and  for  taxes  afterward 
paid  by  him  on  the  property. 

From  this  decree  Eobert  S.  Forde  and  the  original  complainants 
appeal. 

The  first  question  to  be  considered  arises  from  the  action  of  the 
court  in  dismissing  Forde's  petition.  It  is  clear  that  if  Forde  had  any 
title  or  interest  in  the  property,  it  was  a  legal  title,  and  no  oljstruetion 
is  seen  to  the  assertion  of  that  legal  title  against  the  defendants,  in  a 
court  of  law. 

That  court  is  the  appropriate  one  to  settle  the  conflict  growing  out 
of  tlie  legal  title  derived  by  Eobert  S.  Forde  from  his  ancestor,  and  the 
title  claimed  by  defendants  under  the  tax  deed  from  the  City  of  Wash- 
ington. If  he  has  any  right  to  redeem  from  the  sale  for  taxes,  it  must 
be  a  legal  right,  which  he  can  exercise  without  the  aid  of  a  court  of 
chancery.  In  his  petition  asking  to  be  made  a  party,  he  claims  that 
Dewees  must  be  considered  as  the  agent  of  Forde's  heirs,  as  well  as  the 
agent  of  Eeed's  assignee,  under  his  agreement  with  Paige.  This  claim, 
however,-  cannot  be  sustained.  The  partnership  of  Eeed  &  Forde  was 
insolvent.  The  assignment  was  made  for  the  benefit  of  creditors,  and 
the  claim  of  the  assignee  to  the  lots  in  question  was  adverse  to  the 
claim  of  Forde's  heirs.  The  assignee  had  thus  claimed  them  for  nearly 
thirty  years,  when  Dewees  became  the  agent  of  Paige.  There  can  be 
no  pretence  then  that  Dewees  was  agent  for  Forde's  heirs,  or  occupied 
towards  them  any  relation  of  trust  or  confidence.  No  ground  of  equi- 
table jurisdiction  is  perceived  on  which  Eobert  S.  Forde  could  assert 
his  title  in  a  court  of  chancer}'  against  the  defendants,  and  his  petition 
was  properly  overruled. 

The  next  objection  to  the  decree,  namely,  the  dismissal  of  the  bill  as 
to  complainants,  Naylor  and  Smith,  is  based  upon  almost  the  same 
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ground  as  that,  just  considered.  These  parties  have  conveyances  from 
individuals,  who  describe  themlfelves  in  the  deeds  as  heirs  of  Standish 
Forde,  and  in  addition  to  this  the  bill  alleges  that  they  were  partners 
in  the  purchase  made  by  Rothwell  from  the  assignee  of  Reed.  If  it  be 
admitted  that  the  parties  who  made  the  conveyance  to  Naylor  and 
Smith  were  the  heirs  of  Standish  Forde,  it  would  not  place  those  com- 
plainants in  any  other  or  better  position  than  that  of  Robert  S.  Forde. 
But  Naylor  and  Smith,  being  original  plaintifls,  had  an  opportunity  to 
prove  their  case  at  the  final  hearing,  and  failed  to  produce  any  evidence 
that  their  grantors  were  the  heirs  of  Forde.  It  cannot  be  pretended 
that  the  recital  of  that  fact  in  their  deeds  can  be  evidence  against  par- 
ties not  claiming  under  them,  and  we  have  failed  to  discover  any  other 
evidence  of  it  in  the  record. 

Nor  is  there  any  evidence  that  these  parties  were  interested  in  the 
purchase  made  by  Rothwell  from  Smith,  the  assignee.  If  that  fact, 
however,  were  established,  we  do  not  see  that  thej-  could  claim  to 
occupy  any  better  position  than  Rothwell,  since  they  permitted  him 
to  take  the  conveyance  to  himself,  without  any  mention  of  their  rights 
in  the  purchase. 

We  come  now  to  consider  that  portion  of  the  decree  which  concerns 
Rothwell  and  the  defendants.  This  must  be  supported,  if  at  all,  upon 
the  two-fold  operation  of  the  principle  that  a  purchase  of  an  outstand- 
ing title  or  interest  in  propert}-,  by  a  person  sustaining  certain  rela- 
tions to  others  interested  in  the  same  property,  should,  at  the  option 
of  the  latter,  enure  to  their  benefit ;  the  application  being  in  this  case 
made,  first,  to  the  purchase  of  the  tax  title  bj'  Dewees,  agent  for  Paige, 
the  assignee :  and,  secondlj',  to  the  purchase  made  by  Rothwell  from 
the  assignee,  he  being  the  husband  of  one  of  the  tenants  in  common 
who  held  the  propert}'  as  heirs  of  Dewees. 

So  far  as  the  tax  title  acquired  by  Dewees  is  concerned,  there  can  be 
no  doubt  that  the  principle  is  correctly  applied.  As  the  agent  of  Paige^ 
it  was  his  duty  to  paj-  these  taxes,  and  to  prevent  the  sale  of  the  lots. 
In  violation  of  this  duty  he  permitted  the  lots  to  be  sold,  and  himself 
became  the  purchaser.  Besides  his  general  duty  as  agent,  he  had 
expressly  covenanted,  in  writing,  that  he  would,  out  of  his  own  funds, 
advance  the  mone}-  and  pay  these  taxes.  There  is  nothing  in  law  or 
morality  plainer  than  that  his  purchase  must  be  held  to  be  in  trust  for 
the  benefit  of  his  principal,  on  repayment  of  the  sum  advanced  by  him. 
1  Story,  Eq.  §§  315,  1211,  1211  «;  Story  on  Agency,  §§  210,  211 ;  8 
Vesey  R.  337.  The  defendants,  who  are  his  heirs,  can  stand  in  no 
better  condition  than  he  would  if  he  were  alive. 

In  regard  to  the  application  of  the  principle  to  the  purchase  of  Roth- 
well from  Smith,  the  successor  of  Page  in  the  assignment,  it  is  claimed 
by  defendants,  that  Rothwell  is  to  be  treated  as  having  a  common 
interest  with  them  in  the  title  derived  from  Dewees,  and  that  his 
purchase  of  the  outstanding  equity  of  Reed's  assignee  must  inure  to 
the  common  benefit  of  the  co-tenants  of  that  title. 
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In  the  case  of  Van  Some  v.  Fonda,  5  Johns.  Chy.  E.  407,  the  rule 
is  very  fully  laid  down  by  Chancellor  Kent,  that  where  two  devisees  or 
tenants  in  common  hold  under  an  imperfect  title,  and  one  of  them  bu3-s 
in  the  outstanding  title,  such  purchase  will  inure  to  their  common 
benefit  upon  contribution  made  to  repay  the  purchase-money.  The 
■same  point  is  also  decided  in  Farmer  and  Arnold  v.  Samuels  et  al., 
4  Littell  R.  187.  The  soundness  of  the  principle  is  not  denied  by  coun- 
sel for  plaintiff,  as  applicable  to  persons  strictly  tenants  in  common,  or 
joint  tenants,  or  others  having  an  equality  of  interest  or  estate ;  but 
It  is  said  that  the  complainant  in  this  case  is  not  tenant  in  common,  but 
that  his  interest  is  at  most  only  tenant  bj-  the  curtesy  of  his  wife's 
interest,  and  that  even  that  is  doubtful ;  and  that  there  is  no  equality  of 
interest  as  between  him  and  the  defendants.  In  this  connection  much 
stress  is  laid  by  counsel  upon  the  language  of  the  court  in  Van  Home 
V.  Fonda,  to  the  effect  that  in  that  case  there  was  an  equalit}'  of  estate 
between  the  co-devisees.  It  does  not  appear  to  us,  however,  that  any 
particular  force  was  given  to  that  fact  b}'  the  learned  judge,  but  rather 
that  the  rule  was  based  on  a  community  of  interest  in  a  common 
title,  which  created  such  a  relation  of  trust  and  confidence  between  the 
parties  that  it  would  be  inequitable  to  permit  one  of  them  to  do  any- 
thing to  the  prejudice  of  the  other,  in  reference  to  the  property  so  situ- 
ated. It  seems  to  us  that  the  true  reason  of  the  rule  applies  as  forcibly 
to  the  husband  of  a  tenant  in  common,  as  to  one  of  the  immediate  co- 
tenants.  This  seems  also  to  have  been  the  opinion  of  the  Court  of 
Appeals  of  Kentucky  in  the  case  of  JOee  and  Graham  v.  Fox,  6  Dana's 
R.  176.  It  was  decided  in  that  case  that  the  husband  of  a  co-heiress, 
who  had  purchased  an  outstanding  encumbrance  on  the  lands  of  the 
heirs,  should  be  held  to  have  purchased  for  the  benefit  of  all  the  tenants, 
upon  condition  only  that  they  should  contribute  their  respective  propor- 
tion of  the  consideration  actuallj'  paid  for  the  encumbrance. 

We  are  quite  satisfied  with  this  as  a  rule  of  equity,  sustained  as  it  is 

bj'  authority  and  sound  principles  of  morality  ;  and  as  the  decree  of  the 

Circuit  Court  was  in  conformity  to  it,  it  must  be  aflSrmed. 
t 


ROBERTS  V.   THORN. 
Supreme  Court  of  Texas.     1860. 
[Reported  25  Tex.  728.] 

Appeal  from  Nacogdoches.  Tried  below  before-  the  Son.  A.  W.  O. 
Sicks. 

This  suit  was  instituted  by  Felix  G.  and  Noel  G.  Roberts,  execu- 
tors of  the  will  of  Elisha  Roberts,  deceased,  against  the  administrator 
and  heirs  of  Frost  Thorn,  deceased.  The  petition  of  the  plaintiffs 
alleged  that  on  or  about  the  24  th  day  of  September,  1834,  one  Adol- 
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phus  Sterne  claimed  to  own  the  Cordova  grant  of  land,  in  Nacogdoches 
County,  containing  about  three  and  a  half  leagues  of  land,  on  which 
daj-  he  sold  and  conveyed  to  Frost  Thorn,  in  his  lifetime,  one  undi- 
vided half  of  said  grant ;  that  about  the  7th  day  of  January,  1835,  said 
Sterne  sold  and  convej-ed  the  remaining  undivided  one-half  thereof  to 
Philip  A.  Sublett;  that  on  or  about  the  17th  day  of  January,  1838, 
said  Sublett  sold  and  convej-ed  to  Elisha  Roberts,  plaintiffs'  testator, 
two-thirds  of  his  aforesaid  interest  of  one-half;  and  that  the  said 
Elisha  Roberts  retained  his  aforesaid  interest  during  his  life,  and 
v?hich,  plaintiffs  claim,  yet  belongs  to  his  estate. 

The  petition  further  alleges  that  on  or  about  the daj-  of , 

the  title  under  which  said  Frost  Thorn  and  petitioners,  as  executors, 
held  said  land,  became  exceedingly'  questionable  ;  a  great  portion  of  the 
land  having  been  located  upon  by  others ;  that  said  Thorn  had  sold 
some  portion  of  it,  not  leaving  more  than  one  league  worth  filing  a 
certificate  upon,  which  lay  in  two  parcels,  one-half  of  a  league,  or  there- 
abouts, lying  in  the  southeast  corner  of  said  tract,  and  the  other  half 
league,  or  thereabouts,  lying  for  northern  boundarj'  on  the  north  line 
of  said  tract,  between  the  northeast  and  northwest  corners  of  said  sur- 
veys. That  the  title  to  said  Cordova  grant,  as  derived  through  said 
Sterne,  has  never  yet  been  adjudicated,  but  is  still  considered  question- 
able and  doubtful.     That  these  two  tracts  or  parcels  of  land  were,  on 

or  about  the day  of ,  by  said  Frost  Thorn  located  upon  in 

his  own  name,  by  virtue  whereof  patents  have  issued  therefor  to  him 
in  his  individual  name,  from  the  general  land  office. 

The  petition  asserts  that  the  file,  location  and  patents  inure  to  the 
benefit  of  petitioners  as  executors,  as  well  as  to  said  Thorn,  in  propoi*- 
tion  to  their  respective  interests  derived  through  said  Sterne.  Plain- 
tiffs aver  that  thej'  would  gladly  have  joined  said  Thorn  in  re-locating 
said  tracts,  and  have  paid  their  proportion  in  carrying  such  location 
into  a  patent,  but  had  no  notice  or  intimation  of  the  intention  of  said 
Thorn  to  make  said  re-location.  Thej-  aver  that  the  value  of  the  land 
certificate  located  as  aforesaid  by  said  Thorn,  did  not  exceed  $500, 
and  that  the  other  expenses  incident  to  said  locati6n  of  patents  did  not 

exceed  $ ,  two-thirds  of  one-half  whereof  thej-  offer  to  paj-  to  the 

legal  representatives  of  said  Frost  Thorn,  deceased.  Bj'  amended 
petition  they  allege  further,  that  before  the  location  and  patenting 
aforesaid,  one  Bailey,  being  a  tenant  on  said  land,  was  sued  by  said 
Thorn,  of  the  pendenc}'  whereof  he  gave  to  plaintiffs'  testator  notice, 
and  requested  him  to  furnish  counsel  to  assist  in  the  prosecution  of  it, 
and  that  said  testator,  and  after  his  death  the  plaintiffs  as  executors, 
complied  with  the  aforesaid  request.  Thereupon,  they  further  say 
said  Thorn  abandoned  and  dismissed  said  suit,  and  immediately  located 
and  filed  the  certificates  upon  the  land,  without  notifying  plaintiffs  or 
their  testator  of  any  such  intention  as  before  stated. 

The  petition  prayed  that  two-thirds  of  the  undivided  half  of  said  two 
parcels  of  land  so  located  by  and  patented  to  the  said  Frost  Thorn, 
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deceased,  be  decreed  to  the  heirs  and  legal  representatives  of  said 
Elisha  Roberts  on  payment  by  them  of  their  proportionate  rate  of  cost 
and  expense  aforesaid  incurred  by  said  Thorn  to  obtain  said  patents  ; 
the  amount  thereof  to  be  ascertained  on  the  trial  of  the  cause.  The 
plaintiffs  prayed  also  for  partition  of  the  respective  interests  in  said 
land. 

The  defendants  fikd  a  general  exception  to  the  petition,  which  was^ 
by  the  court  sustained,  and  judgment  rendered  accordingly  against  the 
plaintiffs.  The  plaintiffs  assign  for  error  the  court's  ruling  above 
stated. 

H.  C.  Wallace,  for  the  appellants. 

G.  F.  Moore,  for  the  appellees. 

Wheeler,  C.  J.  The  question  to  be  determined  is  whether,  upon 
the  case  stated  in  the  petition,  the  appropriation  of  the  land  in  question 
by  Thorn  as  vacant  land  inured  to  the  benefit  of  the  plaintiff's  testa- 
tor? In  Van  Some  v.  Fonda,  5  Johns.  Ch.  E.  388,  Chancellor  Kent 
decided  that  one  of  two  devisees  could  not  purchase  an  encumbrance 
on  their  joint  estate  and  use  it  to  sell  the  land,  and  to  strip  the  other 
of  his  property.  The  Chancellor  said:  "I  will  not  say  that  one  ten- 
ant in  common  ma^-  not,  in  any  case,  purchase  in  an  outstanding  title 
for  his  exclusive  benefit.  But  when  two  devisees  are  in  possession  un- 
der an  imperfect  title,  derived  from  their  common  ancestor,  there  would 
seem  naturally  and  equitably  to  arise  an  obligation  between  them, 
resulting  from  their  joint  claim  and  community  of  interests,  that  one  of 
them  should  not  affect  the  claim  to  the  prejudice  of  the  other.  It  is 
like  an  expense  laid  out  upon  a  common  subject,  by  one  of  the  owners, 
ill  which  case  all  are  entitled  to  the  common  benefit  on  bearing  a  due 
proportion  of  the  expense.  It  is  not  consistent  with  good  faith,  nor 
with  the  duty  which  the  connection  of  the  parties,  as  claimants  of  a 
common  subject,  created,  that  one  of  them  should  be  able,  without  the 
consent  of  the  other,  to  buy  in  an  outstanding  title,  and  appropriate 
the  whole  subject  to  himself,  and  thus  undermine  and  oust  his  com- 
panion. It  would  be  repugnant  to  a  sense  of  refined  and  accurate  jus- 
tice. It  would  be  immoral,  because  it  would  be  against  the  reciprocal 
obligation  to  do  nothing  to  the  prejudice  of  each  other's  equal  claim, 
which  the  relationship  of  the  parties,  as  joint  devisees,  created."  (lb. 
407.) 

In  accordance  with  these  views,  it  seems  to  be  well  settled,  that 
joint  tenants  and  co-parceners  stand  in  such  confidential  relations  in 
regard  to  one  another's  interest,  that  one  of  them  is  not  permitted  in 
equity  to  acquire  an  interest  in  the  property  hostile  to  that  of  the 
other ;  and,  therefore,  a  pi^rchase,  by  a  joint  tenant  or  co-parcener,  of 
an  encumbrance  on  the  joint  estate,  or  an  outstanding  title  to  it,  is  held, 
at  the  election  of  his  co-tenants  within  a  reasonable  time,  to  inure  to 
the  equal  benefit  of  all  the  tenants  upon  condition  that  they  will  con- 
tribute their  respective  ratios  of  the  consideration  actually  given.  The 
same  equity  has  been  considered  as  subsisting  between  tenants  in  com- 
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mon,  where  they  hold  under  the  same  instrument.  And  where  two 
tenants  in  common,  who  had  heard  of  an  adverse  title,  and  agreed  to 
join  in  defending  against  it,  or  in  purchasing  it,  it  was  decided  that  one 
of  them  who  purchased  the  adverse  title  for  a  small  sum,  must  hold  it 
in  trust  for  the  other,  upon  that  other  paying  his  proportion  of  the  pur- 
chase-money. (Cited  hi  Smilei/ V.Dixon,  1  Penn.  441.)  But  it  is  said 
in  the  notes  to  the  leading  case  of  Heich  v.  San/fird,  upon  a  review  of 
the  authorities,  that  "tenants  in  common  probably  are  subject  to  this 
mutual  obligation,  only  where  their  interest  accrues  under  the  same 
instrument,  or  act  of  the  parties  or  of  the  law,  or  where  they  have  en- 
tered into  some  engagement  or  understanding  with  one  another ;  for 
persons  acquiring  unconnected  interests  in  the  same  subject,  bj-  distinct 
purchases,  though  it  maj-  be  under  the  same  title,  are  probably-  not 
bound  to  anj-  greater  protection  of  one  another's  interests,  than  would 
be  required  among  strangers."  1  L.  Cases  in  Eq.  74,  75  ;  Matthews 
V.  Jiliss,  22  Pick.  48.  This  is  believed  to  be  a  proper  qualification  of 
the  doctrine  as  applied  to  tenants  in  common  ;  and  applied  to  the  pres- 
ent case,  it  cannot,  we  think,  be  held  that  the  title  acquired  b3-  Thorn 
inured  to  the  benefit  of  plaintiff's  testator.  Their  interests  did  not 
accrue  under  the  same  instrument,  but  thej'  purchased  at  different 
times,  bj'  different  instruments ;  and  there  is  no  averment  of  an)- 
agreement  between  them  respecting  the  title.  It  is  averred  that  the 
defendant's  testator  had  brought  suit  to  recover  the  possession,  and 
gave  notice  to  the  plaintiff's  testator  of  the  pendencj'  of  the  suit,  and 
requested  him  to  furnish  counsel  to  assist  in  the  prosecution  of  it, 
which  he  did.  This  can  scarcelj'  be  said  to  be  a  sufficient  allegation  of 
an  agreement  between  the  parties  to  unite  in  defending  and  upholding 
the  title.  It  is  the  statement  of  evidence  tending  to  the  proof  of  such 
an  agreement  rather  than  of  the  agreement  itself.  It  is  to  be  observed 
that  it  is  not  averred  that  Thorn  was  ever  in  possession,  or  that  he  had 
anj-  superior  knowledge  or  means  of  information  respecting  the  state 
of  the  title,  or  that  he  made  use  of  his  co-tenancj'  to  obtain  an  advan- 
tage. The  only  complaint  is,  that  he  located  the  land  and  obtained 
the  title  from  the  government  without  giving  notice  to  his  co-tenant. 
But  so  far  as  appears,  his  co-tenant  had  equal  knowledge  and  oppor- 
tunity to  secure  the  land  for  himself,  if  he  saw  proper.  It  appears  b)' 
the  petition  that  others,  as  well  as  Thorn,  were  aware  of  the  condition 
of  the  title,  and  had  already  located  a  considerable  portion  of  the 
land. 

This  brings  me  to  notice  another  aspect  of  the  case  which,  to  raj'  own 
mind,  is  decisive.  It  is  not  averred  that  the  supposed  title  purchased 
of  Sterne  was  of  any  value ;  and  I  think  it  maj-  be  inferred  from  the 
petition  that  it  was  worthless,  and  the  land  in  fact  vacant.  If  such 
was  the  case,  the  parties  acquired  nothing  by  their  purchase,  and  con- 
sequently had  no  title  or  estate  to  create  a  tenancj-  in  common.  The 
doctrine  we  are  considering  applies  where  there  is  a  community  of  in- 
terest in  a  defective  title,  or  a  superior  outstanding  title  or  encum- 
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brance.  If  the  inference  I  deduce  from  the  statements  of  the  petition 
be  correct,  this  is  not  the  case  of  a  defective  title,  but  of  a  want  of 
title.  In  such  a  case,  in  Pennsylvania,  where  two  persons  had  pur- 
chased from  a  third  who  was  supposed  to  have  a  title,  but  who,  it  was 
afterwards  ascertained,  had  none,  the  Supreme  Court  held  that  there 
was  nothing  in  the  supposed  co-tenancy  to  prevent  one  of  the  parties 
from  appropriating  the  land  for  his  own  exclusive  benefit.  Smiley  v. 
Dixon,  1  Penn.  R.  441.  The  parties  took  nothing  by  their  purchase ; 
they  were  not  joint  tenants  or  tenants  in  common,  and  there  was  no 
privity  between  them.  The  court  recognized  the  doctrine  which  for- 
bids one  tenant  to  do  anything  to  the  prejudice  of  his  co-tenant  in  its 
full  extent,  but  denied  its  application  to  such  a  case ;  observing  that 
there  was  no  privitj-,  no  confidence  between  the  parties,  and  nothing 
done  by  the  one  to  induce  the  other  to  purchase,  or  to  confide  in  their 
purchase.  The  land  was  vacant,  to  be  taken  by  the  first  occupant ; 
and  there  existed  no  obligation  between  the  parties  to  prevent  its  ap- 
propriation by  one  of  them.  These  observations  appl}'  in  their  full 
force  to  the  present  case  in  nij'  view  of  it.  There  was  no  privity 
between  the  parties ;  they  acquired  nothing  bj'  their  purchase ;  and 
there  was  no  relation  of  confidence  or  community  of  interest  to  prevent 
the  appropriation  of  the  land  by  one  of  them.  I  mention  this  view  of 
the  case  only  as  the  one  which  is  most  satisfactory  to  my  mind. 

We  are  of  opinion  that  there  is  no  error  in  the  judgment,  and  that  it 
be  aflSrmed. 

Judgment  affirmed?- 


CONN  V.  CONN. 

Stipeemb  Court  op  Iowa.     1882. 

{TXeforted  58  Iowa,  747.] 

Action  for  partition  of  real  estate.  There  was  a  reference,  and  upon 
the  coming  in  of  the  report  the  same  was  confirmed.  From  the  judg- 
ment the  intervenor  appeals. 

H.  C.  Hemenway,  for  appellant. 

No  appearance  for  appellee. 

Seeveks,  C.  J.  The  undisputed  facts  are,  that  in  1866  Robert  Conn 
died  intestate,  seised  of  eighty  acres  of  land.  He  left  surviving  him  a 
widow,  who  intermarried  with  defendant  Eggleston.  He  also  left  sur- 
viving him  four  children,  one  of  whom  is  the  plaintiff,  two  are  defend- 
ants, and  one  died  without  issue  prior  to  the  commencement  of  this 
action. 

In  1876  the  widow  of  deceased  and  her  husband  Eggleston  executed 
a  mortgage  upon  said  premises  to  the  defendant  Faunce,  which  has 
been  foreclosed,  and  the  premises  sold  and  conveyed  by  the  sherifli'  to 
1  See  Davis  v.  Giwns,  71  Mo.  94  (1879). 

VOL.    VI.  41 
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said  Faunce.  In  1875  said  real  estate  was  purchased  by  one  Craig  at 
delinquent  tax  sale,  who  paid  certain  subsequent  taxes  and  conveyed 
his  interest  to  Faunce,  to  whom  the  premises  were  conveyed  by  the 
county  treasurer,  and  afterwards  Faunce  conveyed  the  premises  by 
quitclaim  deed  to  the  intervenor.  The  referee  found  that  the  widow 
of  Robert  Conn  and  her  children  resided  upon  and  occupied  said 
premises  as  their  homestead  until  1878,  when  the  widow  abandoned 
the  same,  leaving  said  children  residing  thereon,  and  that  prior  to  the 
execution  of  the  mortgage  the  widow  had  elected  to  take  the  homestead 
for  life. 

The  questions  presented  by  counsel  are :  — 

I.  Whether  the  widow  can  take  of  the  real  estate  owned  by  her  hus- 
band, both  her  distributive  share  or  dower,  as  it  was  designated  when 
Robert  Conn  died,  and  the  homestead  for  and  during  her  life.  It  has 
been  more  than  once  held  that  she  may  take  either,  but  not  both. 
Mi/er  V.  Myer,  23  Iowa,  §59  ;  Butterfield  v.  Wicks,  44  Id.  310. 

II.  Is  there  in  the  case  at  bar  sufficient  evidence  the  widow  elected 
to  take  the  homestead?  In  Butterfield  v.  'Wicks,  it  was  said  :  "  The 
occupancj'  of  the  propert}'  ...  as  a  homestead  ma}'  well  be  regarded 
as  an  election  to  hold  it  as  a  homestead  and  not  a  part  of  it  mereh'  as 
dower."  That  the  occupancy  of  the  homestead  at  some  period  of  time 
should  be  regarded  as  sufficient  evidence  of  an  election  to  take  it  for 
life  in  preference  to  dower  or  a  distributive  share  must,  we  think,  be 
true.  The  only  thing  which  tends  to  evince  the  occupancy  of  the  home- 
stead should  not  be  regarded  as  an  election  is  the  execution  of  the 
mortgage,  but  this  was  not  executed  until  more  than  ten  j-ears  after  the 
death  of  Robert  Conn.  During  all  that  time  the  premises  were  occupied 
by  the  widow  as  a  homestead,  and  no  claim  was  made  to  have  her  claim 
admeasured.  She  must  be  presumed  to  have  known  she  could  not  have 
both  dower  and  occupy  the  premises  as  a  homestead.  We  think  her  oc- 
cupancj- of  tlie  homestead  for  more  than  ten  j-ears  should  be  regiarded 
as  an  election  to  take  it  for  life.  Actions  for  the  recovery  of  real  estate 
are  barred  at  ten  years,  and  such  period  is  sufficient  evidence  of  an  elec- 
tion to  take  the  homestead  instead  of  a  distributive  share. 

III.  The  next  question  is  as  to  the  right  of  the  heirs  to  redeem  from 
the  tax  sale.  As  to  two  of  them,  the  right  is  conceded  on  the  ground 
of  minoritj'.  The  right  of  one  of  the  heirs,  as  we  understand,  to  re- 
deem, is  contested.  The  evidence  is  not  all  before  us,  but  Faunce 
acquired  title  under  the  mortgage  foreclosure  in  July,  1878.  When 
Faunce  acquired  the  interest  of  the  purchaser  at  the  tax  sale,  we  are 
unable  to  saj',  as  such  fact  was  not  found  bj-  the  referee,  and  the  evi- 
dence showing  such  fact  has  been  omitted.  As  one  of  the  children  of 
Robert  Conn  died  without  issue  prior  to  the  execution  of  the  mortgage, 
the  latter  became  a  Hen  upon  the  share  of  Mrs.  Eggleston  which  she 
inherited  from  such  deceased  cliild.  Upon  the  foreclosure  of  the  mort- 
gage and  sale  thereunder,  such  interest  became  vested  in  Faunce.  In 
the  absence  of  the  evidence  we  must  presume  Faunce  acquired  the  in- 
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terest  of  the  purchaser  at  the  tax  sale  after  he  became  vested  with  the 
title  to  the  share  of  the  deceased  child.  Faunce  then  was  a  tenant  in 
common  with  the  other  heirs  of  Robert  Conn,  and  it  is  believed  to  be 
well  settled  that  one  tenant  in  common  cannot  acquire  a  tax  title  to  the 
prejudice  of  his  co-tenants.  Weare  v.  Van  Meter,  42  Iowa,  128  ;  Fal- 
lon V.  Chidester,  46  Id.  588.  The  intervener  has  no  better  right  than 
Faunce  because  he  holds  under  a  quitclaim  deed.  The  intervenor  there- 
fore cannot  complain  of  the  action  of  the  court  holding  there  could  be 
redemption. 

It  is  insisted  the  intervenor  was  entitled  to  rents  and  profits  after  his 
right  as  a  tenant  in  common  was  denied.  We  fail  to  find  the  referee 
made  any  finding  upon  this  subject,  and  as  the  exceptions  to  his  report 
are  not  set  out  in  the  abstract,  we  are  unable  to  say  this  matter  was 
brought  to  the  attention  of  the  Circuit  Court. 

The  referee  found  the  amount  required  to  redeem,  and  allowed  six  per 
cent  interest  thereon  from  the  time  the  several  amounts  were  paid.  It 
is  insisted  the  interest  should  have  been  ten  per  cent.  In  this  we  do  not 
concur. 

Affirmed.^ 


SECTION  II. 

LIABILITY   FOR   USE,    MISUSE,    AND    REPAIRS. 

Lit.  §  322.  Also,  in  the  case  aforesaid,  as  if  two  have  an  estate  in 
common  for  term  of  years,  &c.,  the  one  occupj'  all,  and  put  the  other 
out  of  possession  and  occupation,  he  which  is  put  out  of  occupation 
shall  have  against  the  other  a  writ  of  ejectionefirm<B  of  the  moiety,  &c. 

Lit.  §  323.  In  the  same  manner  it  is  where  two  hold  the  wardship 
of  lands  or  tenements  during  the  nonage  of  an  infant,  if  the  one  oust 
the  other  of  his  possession,  he  which  is  ousted  shall  have  a  writ  of 
ejectment  de  gard  of  the  moiety,  &c.,  because  that  these  things  are 
chattels  reals,  and  may  be  apportioned  and  severed,  &c.,  but  no  action 
of  trespass  {videlicet)  Quare  clausum  suum.  fregit,  et  herbam  suam, 
<kc.  conculcavit,  et  consumpsit,  <&c.,  et  hitjusmodi  actiones,  cfec,  the 
one  cannot  have  against  the  other,  for  that  each  of  them  ma^'  enter  and 
occupy  in  common,  &c.,  per  my  et  per  tout,  the  lands  and  tenements 
which  thej'  hold  in  common.  But  if  two  be  possessed  of  chattels  per- 
sonals in  common  by  divers  titles,  as  of  a  horse,  an  ox,  or  a  cow,  &c., 
if  the  one  take  the  whole  to  himself  out  of  the  possession  of  the  other, 
the  other  hath  no  other  remedy  but  to  take  this  from  him  who  hath 
done  to  him  the  wrong  to  occupy  in  common,  &c.,  when  he  can  see 
his  time,  &c.  In  the  same  manner  it  is  of  chattels  reals,  which  can- 
not be  severed,  as  in  the  case  aforesaid,  where  two  be  possessed  of  the 
1  See  Bracken  v.  Cooper,  80  111.  221  (1875)  ;  Montague  v.  Sdb,  106  111.  49  (1883). 
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wardship  of  the  bodj-  of  an  infant  within  age,  if  the  one  taketh  the 
infant  out  of  the  possession  of  the  other,  the  other  hath  no  remedy 
bj-  an  action  by  the  law,  but  to  take  the  infant  out  of  the  possession 
of  the  other  when  he  sees  his  time. 

Co.  Lit.  200  b.  If  two  tenants  in  common  or  jointenants  be  of  an 
house  or  mill,  and  it  fall  in  decay,  and  the  one  is  willing  to  repair  the 
same  and  the  other  will  not,  he  that  is  willing  shall  have  a  writ  de 
reparatione  facienda  ;  and  the  writ  saith,  ad  rejparationem  et  susten- 
tutionem  ejusdem  domus  teneantur ;  whereby  it  appeareth,  that  owners 
are  in  that  case  bound  pro  bono  publico  to  maintain  houses  and  mills 
which  are  for  habitation  and  use  of  men. 

If  one  jointenant  or  tenant  in  common  of  land  maketh  his  com- 
panion his  bailiff  of  his  part,  he  shall  have  an  action  of  account  against 
him,  as  hath  been  said.  But  although  one  tenant  in  common  or  join- 
tenant  without  being  made  bailiff  take  the  whole  profits,  no  action  of 
account  lieth  against  hiiii ;  for  in  an  action  of  account  he  must  charge 
him  either  as  a  guardian,  bailiff,  or  receiver',  as  hath  been  said  before, 
which  he  cannot  do  in  this  case,  unless  his  companion  constitute  him 
his  bailiff.  And  therefore  all  those  books  which  afBrm  that  an  action 
of  account  lieth  \ij  one  tenant  in  common,  or  jointenant,  against  an- 
other, must  be  intended  when  the  one  maketh  the  other  his  bailiff,  for 
otherwise  never  his  bailiff  to  render  an  account  is  a  good  plea. 

St.  4  &  5  Anne,  c.  16,  §  27.  And  be  it  enacted  by  the  authority 
aforesaid.  That  from  and  after  the  said  first  day  of  Trinity  Term, 
actions  of  account  shall  and  ma}'  be  brought  and  maintained  against 
the  executors  and  administrators  of  every  guardian,  bailiff,  and  re- 
ceiver ;  and  also  by  one  joint  tenant,  and  tenant  in  common,  his  execu- 
tors and  administrators,  against  the  other,  as  bailiff  for  receiving  more 
than  comes  to  his  just  share  or  pi'oportion,  and  against  the  executor 
and  administrator  of  such  joint  tenant,  or  tenant  in  common  ;  and  the 
auditors  appointed  bj'  the  court,  where  such  actions  shall  be  depend- 
ing, shall  be,  and  are  herebj'  empowered  to  administer  an  oath,  and 
examine  the  parties  touching  the  matters  in  question,  and  for  their 
pains  and  trouble  in  auditing  and  taking  such  account,  have  such 
allowance  as  the  court  shall  adjudge  to  be  reasonable,  to  be  paid  by 
the  party  on  whose  side  the  balance  of  the  account  shall  appear  to  be. 
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MARTYN  V.   KNOWLLYS. 

King's  Bench.     1799. 

[Reported  8  T.  E.  145.] 

This  was  an  action  on  the  case  in  the  nature  of  waste.  The  decla- 
ration stated  that  the  plaintiff  was  seised  in  his  demesne  of  and  in 
an  undivided  part  of  certain  lands,  &c.  in  Wingfield,  Berlishire,  the 
whole  of  which  were  in  the  occupation  of  the  defendant,  who  held  and 
enjoj'ed  the  plaintiff's  part  as  tenant  to  him  (tlie  plaintitf),  yet  that  he 
(the  defendant)  wrongfully  ploughed  up,  &c.  divers  acres  of  meadow, 
&c.  and  wrongfully  felled  and  destroyed  divers  timber  and'  other  trees, 
&c.  There  were  other  counts,  not  stating  that  the  defendant  held  the 
plaintiff's  part  as  tenant  to  the  plaintiff.  The  defendant  pleaded  the 
general  issue. 

On  the  trial  at  the  last  Berkshire  Assizes  before  Mr.  J.  Heath,  it  ap- 
peared that  the  plaintiff  and  defendant  were  tenants  in  common  of  the 
land  on  which  the  trees  grew ;  that  the  defendant  occupied  the  whole, 
having  a  demise  from  the  plaintiff  of  his  moiety ;  and  that  he  had 
felled  manj'  trees,  all  of  which  were  of  a  proper  age  for  being  cut. 

The  learned  judge  directed  a  verdict  to  be  taken  for  the  plaintiff  for 
the  value  of  half  the  trees,  giving  the  defendant  leave  to  move  to  set 
it  aside  and  to  enter  a  verdict  for  him,  if  this  court  should  be  of  opinion 
that  the  action  could  not  be  maintained. 

This  point  was  novv  discussed  here  on  a  motion  to  enter  a  verdict  for 
the  defendant,  and  the  above  cases  were  again  referred  to ;  and  after 
argument  the  rule  was  made  absolute. 

LoED  Kenton,  C.  J.,  said,  This  verdict  has  neither  principle  nor 
authority  for  its  support.  Tlie  defendant  cannot  be  in  a  worse  situa- 
tion by  being  tenant  to  the  plaintiff  of  his  moiety  than  he  would  have 
been  in  if  the  plaintiff  had  not  demised  to  him  ;  and  considered  in  that 
point  of  view,  this  action  cannot  be  supported.  This  is  an  action  ex 
delicto.  If  one  tenant  in  common  misuse  that  which  he  has  in  com- 
mon with  another,  he  is  answerable  to  the  otlier  in  an  action  as  for 
misfeasance.  But  here  it  does  not  appear  that  the  defendant  com- 
mitted anything  like  waste  :  no  injury  was  done  to  the  inheritance  ;  no 
timber  was  improperly  felled  ;  the  defendant  only  cut  those  trees  that 
were  fit  to  be  cut.  And  if  he  were  liable  in  such  an  action  as  this,  it 
would  have  the  effect  of  enabling  one  tenant  in  common  to  prevent  the 
others  taking  the  fair  profits  of  their  estate.  In  another  form  of  action 
the  plaintiff  will  be  entitled  to  recover  a  moiety  of  the  value  of  the 

trees  that  were  cut. 

Rule  absolute  to  enter  a  verdict  for  the  defendant. 

Erskine  and  Manly,  for  the  plaintiff. 
Milles  and  Abbott,  for  the  defendant. 
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WILKINSON  V.   HAYGARTH. 

Queen's  Bench.     1847. 

[Jieported  12  Q.  B.  837.] 

Trespass.  The  declaration  charged  that  defendant,  heretofore,  to 
wit  ou  1st  January,  1840,  and  on  divers  other  days  &c.  between  &c., 
with  force  and  arms  &c.,  broke  and  entered  a  certain  close  of  plaintiflT, 
called  &c.,  situate  &c.,  "  and  then  dug  up,  tore  up,  subverted,  damaged 
and  spoiled  the  earth  and  soil  of  the  said  close,  and  made  divers  large 
pits,  holes,  and  excavations  therein,  and  kept  and  continued  the  same 
so  there  made  for  a  long  time,  to  wit  from  thence  hitherto,  and  also 
then  cut,  dug  up,  and  removed  divers  large  quantities,  to  vrit  1000  cart 
loads  of  turf,  1000  loads  of  peat,  and  1000  cart  loads  of  the  soil,  of  the 
plaintiff,  of  the  value  "  &c.,  "  then  respectivel3'  growing  and  being  in  the 
said  close ;  and  then  seised,  took,  and  carried  away  the  said  turf,  peat, 
and  soil,  and  converted  and  disposed  of  the  same  to  his  own  use  ;  and 
other  wrongs  "  &c.,  against  the  peace  &c. 

Pleas.  1.     Not  guilt}-.     Issue  thereon. 

2.  That  the  said  close,  soil,  peat,  and  turf  were  not,  nor  was  anj-  or 
either  of  them,  or  any  part  thereof,  at  the  said  times  when  &c.,  or  at 
&n\  or  either  of  them,  the  soil,  &c.  of  plaintiff,  in  manner  and  form  &c. : 
conclusion  to  the  country-.     Issue  thereon. 

3.  That  the  said  close  in  which  &c.  now  is,  and  at  the  several  times 
when  &c.  was,  the  close,  soil,  and  freehold  of  Henrj-  Thompson, 
Thomas  Wearing,  Ann  Hodgson,  Abraham  Holme,  George  Guy,  and 
Edward  Alderson,  and  divers  other  persons  whose  names  are  to  defend- 
ant unknown,  respective!}',  as  tenants  in  common  thereof;  and  that 
defendant,  at  the  said  times  when  «S:c.  b}-  the  leave  and  license  of  the 
said  H.  Thompson  &c. :  justifying  the  trespasses  in  the  declaration 
under  license  from  H.  T. :  verification.  Replication :  That  defendant 
of  his  own  wrong,  and  without  the  leave  and  Hcense  of  H.  Thompson, 
committed  &e. :  conclusion  to  the  countrj-.     Issue  thereon. 

4.  A  similar  plea,  except  that  the  justification  was  under  the  license 
of  Thomas  Wearing.  Replication  and  issue,  as  in  plea  3,  mutatis 
mutandis. 

6.  That,  before  and  at  the  times  when  &c.,  defendant  was,  and  from 
thence  hitherto  hath  been,  and  still  is,,  the  occupier  of  a  certain  mes- 
suage and  farm  in  the  parish  &c. ;  and  that,  for  the  full  period  of  sixtj' 
years  next  before  the  commencement  of  this  suit  and  also  before  the 
times  when  &c.,  or  anj'  or  either  of  them,  the  respective  occupiers,  for 
the  time  being,  of  the  said  messuage  and  farm  have  actually'  cut,  dug, 
and  removed,  and  been  accustomed  to  cut,  &c.,  as  of  right  and  without 
Interruption,  reasonable  quantities  of  turf  and  peat,  respectively  grow- 
ing and  being  in  and  upon  the  close  in  which  &c. ,  and  seise,  take,  and 
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carry  away  the  same,  and  convert  and  dispose  thereof  to  their  own  use 
as  such  occupiers  of  the  said  messuage  and  farm,  for  the  purpose  of 
burning  and  consuming  the  same  as  necessary  fuel  in  and  upon  the  said 
messuage  and  farm,  for  the  more  convenient  use  and  enjoyment  thereof, 
every  year  and  at  all  times  of  the  year,  as  to  the  said  messuage  and 
farm,  with  the  appurtenances,  belonging  and  appertaining:  That, 
during  the  said  period  of  sixt3-  years  next  before  &c.,  to  wit  before  and 
at  the  said  times  when  &c.,  defendant,  being  the  occupier  of  the  said 
messuage  and  farm,  at  the  times  when  &c.,  having  occasion  for  and 
requiring  certain  reasonable  quantities  of  turf  and  peat  for  the  purpose 
of  burning  and  consuming  the  same  as  necessary  fuel  in  and  upon  the 
said  messuage  and  farm  for  the  more  convenient  use  and  enjoyment 
thereof,  at  the  times  when  &c.,  the  same  being  seasonable  and  projDer 
times  in  that  behalf,  entered  into  the  close  in  which  &c.,  in  order  to  cut, 
dig  up,  and  remove  reasonable  quantities  of  the  said  turf  and  peat 
growing  and  being  in  and  upon  the  close  in  which  &c.,  for  the  purpose 
last  aforesaid ;  and  did  then  cut,  dig  up,  and  remove  the  said  quantities 
of  turf  and  peat  in  the  declaration  mentioned,  the  same  then  being  turf 
and  peat  fit  and  proper  to  be  cut,  dug  up,  and  removed  for  the  purpose 
last  aforesaid,  and  being  reasonable  quantities  for  that  purpose  ;  and 
then  seized,  took,  and  carried  away  the  same,  and  converted  and  dis- 
posed thereof  to  his  own  use  as  such  occupier  of  the  said  farm  and 
lands,  for  the  purpose  of  burning  &c.  the  same  as  necessary' fuel  in  and 
upon  the  said  messuage  and  farm,  for  the  more  convenient  use  &c. 
thereof:  and,  because,  at  the  said  times  when  &c.  (justification  of  the 
other  trespasses  as  necessarily  and  unavoidabl}'  done  in  the  exercise  of 
the  right) :  verification.  Replication,  traversing  the  sixt}'  years'  pre- 
scription.    Issue  thereon. 

6.  Similar  prescription  for  thirty  j-ears ;  and  justification  under  it. 
Replication,  traversing  this  prescription.     Issue  thereon. 

The  plaintiff,  as  to  the  5th  plea,  new  assigned,  also,  that  he  brought 
the  action  and  declared,  not  only  for  the  trespasses  in  the  5th  plea 
mentioned  and  therein  attempted  to  be  justified,  but  also  for  that 
defendant,  on  the  days  and  times  in  the  declaration  in  that  behalf  men- 
tioned, witli  force  and  arms,  committed  tlie  said  trespasses  in  tlie 
declaration  mentioned  on  other  and  different  occasions,  and  for  other 
and  different  purposes,  than  the  piii-pose  in  the  5th  plea  in  that  behalf 
mentioned,  and  to  a  greater  extent  and  degree  than  were  necessary  or 
proper  for  the  purpose  in  the  5th  plea  mentioned  ;  in  manner  and  form 
as  in  the  declaration  &c. 

There  was  a  similar  new  assignment  as  to  the  sixth  plea. 

The  defendant  pleaded  three  pleas,  each  to  both  of  the  new  assign- 
ments ;  namely, — 

1.  Not  guilty.     Issue  thereon. 

2.  A  plea  corresponding  to  the  fourth  plea  to  the  declaration,  alleging 
a  license  from  Thomas  Wearing.  Replication,  traversing  such  license, 
as  before.     Issue  thereon. 


648  WILKINSON  V.  HAYGAETH.  [CHAP.  III. 

3.  A  plea  corresponding  to  the  third  plea  to  the  declaration,  alleging 
a  license  from  Henry  Thompson.  Replication  traversing  such  license 
as  before.     Issue  thereon. 

On  the  trial  before  Cresswell,  J.,  at  the  Yorkshire  Summer  Assizes, 
1845,  it  appeared  that  the  plaintiff  v^as  tenant  in  common  with  other 
parties  of  the  close  in  question.  The  defendant's  counsel  thereupon 
claimed  a  verdict  on  the  issue  upon  the  second  plea  to  the  declaration  : 
but  the  learned  judge  directed  a  verdict  on  this  issue  for  the  plaintiff, 
reserving  leave  to  move  to  enter  a  verdict  for  the  defendant.  In  sup- 
port of  the  pleas  of  prescription,  the  defendant  proved  that  the  close  in 
question  was  part  of  a  mountain  district  within  a  manor ;  and  he  offered 
evidence  of  user  in  different  parts  of  this  district ;  but  no  exercise  of 
user  was  shown  on  the  particular  close.  The  plaintiffs  counsel  con- 
tended that  this  was  not  evidence  upon  which  the  jury  could  find  for 
the  defendant  upon  the  issues  on  the  fifth  and  sixth  pleas  to  the  decla- 
ration. The  learned  judge  overruled  the  objection,  and  left  the  evi- 
dence to  the  juiy.  Verdict  for  the  defendant  upon  the  issues  on  the 
fourth,  fifth,  and  sixth  pleas  to  the  declaration,  and  the  second  plea  to 
the  new  assignments  ;  and  for  the  plaintiff  on  all  the  other  issues. 

In  Michaelmas  Term,  1845,  Martin  obtained  a  rule  to  show  cause  whj' 
judgment  should  not  be  entered  for  the  plaintiff,  with  Is.  damages,  not- 
withstanding the  verdict  found  for  the  defendant  on  the  issues  raised 
bj-  the  fourth,  fifth,  and  sixth  pleas  to  the  declaration,  and  the  tliird-" 
plea  to  each  of  the  new  assignments,  or  wh}-  a  new  trial  should  not  be 
had,  on  the  ground  of  misdirection  ;  and  Pashley  obtained  a  rule  nisi 
to  enter  a  verdict  for  the  defendant  on  the  issue  upon  the  second  plea 
to  the  declaration. 

In  Michaelmas  Vacation,  1846,  Pashley  showed  cause  against  the 
plaintiff's  rule. 

Martin  (with  whom  was  Manisty),  contra.  The  plaintiff  is  entitled 
to  make  the  rule  absolute  on  all  the  points  :  but  he  will  be  satisfied  with 
judgment  non  obstante  the  verdict  on  the  second  plea  to  the  new  assign- 
ment.    (He  was  then  stopped  hj-  the  court.) 

Lord  Denman,  C.  J.  In  my  opinion,  the  fourth  plea  to  the  original 
declaration  and  the  second  plea  to  the  new  assignments  are  bad.  The 
turf  is  composed  of  the  grass  and  soil  on  which  it  grows,  as  peat  is  the 
vegetable  and  the  soil  of  which  it  has  become  a  part.  The  turf  does 
not  so  grow  as  to  become  part  of  the  accruing  profits  which  are  the 
subject  of  enjoyment  b}'  the  tenants  in  common.  It  is  admitted  that, 
if  there  has  been  an  ouster,  the  present  action  will  lie ;  that  taking  a 
chattel  awaj'  constitutes  an  ouster  ;  and  that  in  all  cases  the  destruction 
of  the  property  is  also  an  ouster.  In  Clayton  v.  Corby,  5  Q.  B.  415, 
a  prescription,  in  a  plea,  to  take  in  alieno  solo  as  much  cla3-  for  making 
bricks  at  defendant's  brick-kiln  as  he  required,  was  held  bad  ;  the  prin- 

1  Apparently  a  mistake  for  the  second,  owing  to  the  justifications  to  the  new  assign- 
ment being  pleaded  in  an  order  different  from  that  of  the  justifications  to  the  original 
declaration.  —  Rep. 
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ciple  of  that  case  was  that  such  a  taking  destroyed  the  subject-matter. 
I  consider  this,  therefore,  an  ouster  effected  by  means  of  the  destruc- 
tion of  the  property.  No  authority  contradicts  this  view  :  we  cannot 
act  upon  what  Lord  Thurlow  said  in  Goodwyn  v.  Spray,  2  Dicli.  667, 
without  knowing  the  circumstances  of  that  case  more  fully. 

Coleridge,  J.  The  plaintiff  now  confines  his  claim  to  the  new  assign- 
ment. We  must,  therefore,  see  what  the  facts  pleaded  amount  to.  It 
must  be  admitted,  on  the  part  of  the  plaintiff,  that  the  tenant  might 
license  the  doing  of  whatever  he  might  do  himself;  and,  on  the  other 
hand,  the  defendant  must  admit  that  this  does  not  include  acts  of 
destruction.  Now,  taking  turf  is  not  like  taking  the  vestura  terroe,  or 
other  growing  profits.  "Were  we  to  hold  that  a  tenant  in  common  could 
take  away  the  turf,  we  must  say  also  that  one  tenant  in  common  could 
carry  all  the  brick  earth  from  the  surface  ;  and  it  is  impossible  to  say 
where  we  could  stop. 

"WiGHTMAN,  J.  The  plaintiff  complains  that  the  defendant  has  made 
holes  in  his  close,  and  has  dug  up,  carried  away,  and  converted  turf. 
The  defendant  says  he  did  this  in  exercise  of  a  right  of  common  of  tur- 
bary. The  plaintiff,  as  to  that,  new  assigns,  stating  that  he  brought 
his  action  for  trespasses  committed  for  other  purposes  than  the  exercise 
of  the  right  of  common.  To  this  the  onlj-  justification  pleaded  and 
affirmed  b}'  the  verdict  is  leave  and  license  hy  a  tenant  in  common. 
The  case,  therefore,  is  as  if  the  onl^-  plea  to  the  declaration  had  been 
leave  and  license  b}'  the  tenant  in  common.  Can,  then,  one  tenant  in 
common  license  the  taking  awaj'  the  soil?  It  is  as  if  the  action  had 
been  brought  against  the  tenant  in  common  himself;  for  he  could  not 
authorize  another  to  do  that  which  he  himself  could  not  do.  Now,  that 
if  the  action  had  been  against  the  tenant  in  common,  the  plaintiff  must 
have  succeeded,  appears  sufficiently  from  Co.  Lit.  200  a. 

Rule  absolute  for  judgment  on  the  new  assignments,  non  obstante 
veredicto. 

Martin  and  Manisty  then  showed  cause  against  the  rule  for  entering 
a  verdict  for  defendant  on  the  second  issue  (before  Lord  Denman,  C.  J., 
Coleridge  and  Wightman,  JJ.). 

Pashley,  contra.  Cur.  adv.  vult. 

Lord  Desman,  C.  J.,  in  Hilary  Term  delivered  the  judgment  of  the 
court. 

In  this  action  of  trespass  for  cutting  turf,  all  the  points  were  dis- 
posed of  on  the  argument,  except  the  question  on  the  plea  of  Not  pos- 
sessed. The  evidence  showed  the  plaintiff  to  be  but  a  tenant  in 
common  of  the  locus  in  quo,  and  indeed,  further,  that  the  defendant 
had  been  authorized  to  commit  the  trespass  by  another  of  the  tenants 
in  common.  This  latter  fact  is  immaterial  for  the  purpose  of  tbe 
present  question,  except  as  it  furnishes  an  example  of  the  necessity  for 
holding  here  that  the  plaintiff  was  possessed  for  the  purpose  of  bringing 
trespass.     For,  if  possession  in  such  case  imported  exclusive  posses- 
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sion,  one  tenant  in  common  might  destroy  the  subject-matter  for  his 
own  benefit,  and  his  co-tenant  be  witliout  this  remedy.  If  the  plaintiff 
had  joined  the  co-tenant  in  bringing  the  action,  that  co-tenant  would  of 
course  have  released  the  defendant,  whose  act  of  trespass  was  com- 
mitted under  his  orders.  The  plaintiff  can  recover  such  damages  only 
as  are  proportionate  to  his  interest  in  the  property :  but  the  wrong- 
doer has  DO  right  to  put  him  to  the  proof  of  more  than  is  necessary  to 
show  him  injured  by  the  wrong  done.  And,  if  the  defendant  thinks  he 
can  have  any  advantage  from  the  joint  interest  of  another,  he  must 
plead  it  in  abatement. 

Jiule  discharged.^ 


THOMAS   V.   THOMAS. 

Exchequer.     1850. 
[Meported  5  Excli.  28.] 

Assumpsit  for  money  had  and  received  to  the  plaintiff's  use.  — Plea, 
Non  assumpsit. 

At  the  trial,  before  Rolfe,  B.,  at  the  last  Herefordshire  Summer 
Assizes,  it  appeared  that  the  plaintiff  and  one  Benjamin  Thomas,  the 
defendant's  late  husband,  were  entitled,  under  the  will  of  one  Alice 
Thomas,  to  certain  premises  as  tenants  in  common ;  but  that  Benjamin 
Thomas,  for  some  time  previously  to  his  death,  in  Februarj',  1848,  re- 
ceived the  whole  rent.  It  was  admitted  that  the  plaintiff  was  entitled 
to  half  of  the  rent,  as  such  tenant  in  common,  and  the  present  action 
was  brought  to  recover  the  moieties  of  five  j'ears'  rent.  On  the  part- of 
the  defendant,  it  was  objected  that  this  form  of  action  would  not  lie  by 
one  tenant  in  common  against  his  co-tenant ;  and  a  verdict  was  taken 
by  consent  for  the  plaintiff,  leave  being  reserved  for  the  defendant  to 
move  to  enter  a  nonsuit. 

A  rule  nisi  having  been  obtained  accordingly-, 

Whateley  and  W.  H.  Cooke  showed  cause. 

Keating  and  Skinner,  in  support  of  the  rule.  p  ■,         ■,. 

The  judgment  of  the  court  was  now  delivered  by 

Paeke,  B.  The  question  in  this  case  is,  whether  an  action  for  money 
had  and  received  lies  bj'  one  tenant  in  common  against  his  companion. 
On  the  argument,  the  authorities  on  the  subject  on  both  sides  were 
cited. 

It  appears  to  us  to  be  clear,  from  Co.  Lit.  200  b,  that  bj'  the  com- 
mon law  a  tenant  in  common  could  bring  no  such  action  as  this.  In 
that  page  several  cases  are  put. in  which  one  tenant  in  common  maj' 
bring  an  action  against  his  companion  ;  but  it  is  there  said,  that  if  two 
be  tenants  in  common  of  a  chattel,  and  one  of  them  takes  it  away,  the 
1  But  see  Wait  v.  Richardson,  33  Yt.  190  (1860). 
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Other  has  no  remedy  by  action,  except  when  the  subject-matter  is  de- 
stroyed, but  must  watch  his  opportunity  to  retake  it.  Several  other 
instances  are  there  put,  illustrative  of  these  distinctions;  and  it  is 
expressly  laid  down,  that  no  action  of  account  lay  by  the  common  law 
by  one  tenant  in  common  against  his  companion  for  taking  more  than 
his  share  of  the  profits,  unless  where  he  had  constituted  him  his  bailiff 
to  receive  them.  Now,  this  want  of  remedy  by  the  common  law  was 
provided  for  by  the  Stat.  4  Anne,  c.  16,  s.  27,  which  enables  one  tenant 
in  common  to  maintain  an  action  of  account  against  the  other  as  bailiff, 
for  receiving  more  than  his  due  share  or  proportion  ;  in  which  case, 
however,  he  is  entitled  to  all  the  rights  and  indemnities  of  a  receiver, 
and  consequently  would  be  able  to  show  that  the  money  had  been  lost 
without  his  fault ;  whereas,  in  an  action  for  money  received  to  the  use 
of  another,  the  <3efendant  is  liable  for  the  money  absolutelj'.  It  is 
clear,  therefore,  that  the  Statute  of  Anne  only  gives  an  action  of 
account,  in  which  the  receiver  would  be  entitled  to  all  just  allowances  ; 
and  if  so,  that  this  action  for  mone}-  had  and  received  will  not  lie. 

A  question  occurred  to  my  mind,  which  I  thought  worthy  of  considera- 
tion, namel}",  whether  this  action  might  not  lie,  on  the  principle  that, 
where  there  are  tenants  in  common  of  a  reversion  (as,  for  instance,  of 
a  reversion  of  land  let  on  lease) ,  they  may  either  join  in  their  action 
for  rent,  or  bring  several  actions.  If  a  tenant  in  common  can  recover 
a  moiety  of  the  rent  (as,  for  instance,  supposing  the  rent  to  be  £40, 
that  he  could  recover  £20),  there  might  be  a  color  for  saying  that  the 
other  could  sue  him  for  half  of  a  whole  amount  wrongfully  received. 
But  that  is  explained  by  Lord  Holt,  in  Midyleyv.  Lovelace,  Carth.  289, 
and  Martin  v.  Crompe,  1  Ld.  Raym.  340.  He  says,  that  where  a 
tenant  in  common  severs  in  such  an  action,  he  cannot  recover  half  the 
sum  nominatim,  but  only  half  of  the  rent;  thus  showing  that  the  rent 
continues  unsevered. 

It  appears  to  us,  therefore,  that  the  case  of  a  tenant  in  common  who 
receives  the  whole  of  the  rent  due  to  himself  and  his  companion  is 
analogous  to  the  case  of  a  tenant  in  common  taking  the  whole  of  a 
chattel  into  his  possession ;  in  which  case  neither  trespass  nor  trover 
lies  against  him.  The  plaintiff's  only  remedy  here  is  therefore  by 
action  of  account,  and  this  rale  must  be  made  absolute. 

Hule  absohite} 

1  In  some  of  the  United  States  the  contrary  is  held.  BrigJiam  v.  Eveleth,  9  Mass. 
538  (1813).  Borrell  v.  Borrell,  33  Pa.  492  (1859).  Cf.  Fveem.  Co-ten.  §§  280-285. 
See  also  Munroe  v.  Luke,  1  Met.  459  (1840) ;  Richmdson  v.  Eichardsim,  72  Maine,  403 
(1881)  ;  Hudson  v.  Coe,  79  Me.  83  (1887). 
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HENDERSON  v.  EASON. 

Exchequer  Chamber.     1851. 

IBeported  17  Q.  B.  701.] 

Account.  The  declaration  stated :  That  heretofore,  and  in  the  life- 
time of  the  said  Edward  Eason,  viz.  on  18th  November,  1833,  and  from 
thence  continually  for  a  long  time  in  the  lifetime  of  E.  E.,  viz.  until  and 
upon  18th  November,  1839,  on  which  last  mentioned  day  E.  E.  died, 
the  plaintiff  and  E.  E.  were  seised  in  their  demesne  as  of  fee  as  tenants 
in  common  of  and  in  certain  messuages,  lauds,  and  hereditaments, 
consisting  of  divers,  to  wit,  twentj-  messuages,  twent}-  cottages,  &c., 
one  hundred  acres  of  meadow  land,  &c.,  with  the  appurtenances,  situate 
&c.  in  the  scvei-al  parishes  of  Saint  John  the  Baptist  and  Saint  Peter 
the  Apostle  in  the  Isle  of  Thanet  in  the  county  of  Kent :  that  is  to  say, 
the  plaintiff  during  the  time  aforesaid  was  seised  in  his  demesne  as  of 
fee  of  and  in  one  undivided  half  part  or  moiety  thereof,  and  the  said 
E.  E.  in  his  lifetime  during  the  time  aforesaid  was  seised  in  his  demesne 
as  of  fee  of  and  in  the  other  undivided  half  part  or  moiety-  thereof:  and 
the  said  E.  E.  in  his  lifetime  during  all  the  time  aforesaid  had  the  care 
and  management  of  the  whole  of  the  said  messuages,  lands,  and  heredi- 
taments with  the  appurtenances  aforesaid,  to  receive  and  take  the  rents 
and  profits  thereof  to  the  common  profit  of  the  plaintiff  and  the  said 
E.  E.  deceased,  and,  as  bailiff  of  the  plaintiff,  of  what  he  the  said  E.  E. 
received  more  than  his  just  share  and  proportion  thereof,  to  render  a 
reasonable  account  thereof  to  the  plaintiff,  and  his  said  share  thereof, 
when  the  said  E.  E.  should  be  thereunto  afterwards  requested  so  to  do, 
according  to  the  form  of  the  Statute  in  such  case  &c.  Averment :  That 
E.  E.  in  his  lifetime,  during  the  time  aforesaid,  received  more  than  his 
just  share  and  proportion  of  the  rents,  issues,  and  profits  of  the  tene- 
ments aforesaid  with  the  appurtenances,  and  the  plaintiff's  share  thereof, 
that  is  to  say  the  whole  of  the  rents,  issues,  and  profits  of  the  said  tene- 
ments with  the  appurtenances,  amounting  to  a  large  sum  of  money,  viz. 
£2000  ;  and.  that  the  said  E.  E.  deceased  did  not  nor  would  at  anj'  time 
in  or  during  his  lifetime  render  a  reasonable  account  to  plaintiff  of  the 
said  rents,  issues,  and  profits  by  him  the  said  E.  E.  so  received  as 
aforesaid,  or  of  either  of  them  or  anj'  part  thereof,  or  of  the  said  share 
of  the  plaintiff  of  and  in  the  same  for  the  time  aforesaid  or  an}-  part 
thereof,  but  whollj-  neglected  and  refused  so  to  do :  And,  although, 
afterwards  and  after  the  death  of  E.  E.,  viz.  on  1st  May,  A- d.  1840, 
defendant  as  such  executor  as  aforesaid  was  requested  b}'  plaintiff 
to  render  a  reasonable  account  to  plaintiff  of  the  said  rents,  issues,  and 
profits  by  the  said  E.  E.  so  received  as  aforesaid,  and  the  plaintiflfs 
said  share  thereof,  and  although  a  reasonable  time  has  elapsed  since 
such  request  made  as  aforesaid  and  before  the  commencement  of  this 
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suit,  yet  defendant,  as  sueb  executor  as  aforesaid,  has  not  at  anj-  time 
rendered  a  reasonable  account  to  plaintiff  of  the  said  rents,  &c.  hy  the 
said  E.  E.  deceased  so  received  &c.,  or  anj-  part  thereof,  or  of  the  said 
share  &c.  or  anj'  part  thereof,  but  so  to  do  the  defendant  as  such  ex- 
ecutor as  aforesaid  wholly-  neglected  and  refused,  contrary  to  the  form 
of  the  Statute  &c.,  and  to  the  damage  of  plaintiff  &c. 

Pleas.  1.  That  E.  E.  had  not  in  his  lifetime  the  care  and  manage- 
ment of  the  whole  of  the  said  messuages,  lands,  and  hereditaments  with 
the  appurtenances,  to  receive  and  take  the  rents,  issues,  and  profits 
thereof  to  the  common  profit  of  plaintiff  and  of  the  said  E.  E.  deceased, 
and,  as  bailiff  of  the  plaintiff  of  what  he  the  said  E.  E.  received  more 
than  his  just  share  and  proportion  thereof,  to  render  a  reasonable 
account  thereof  to  the  plaintiff,  and  his  said  share  thereof,  when  he 
the  said  E.  E.  should  be  thereunto  requested,  according  to  the  form  of 
the  Statute  in  such  case  &c.,  in  manner  and  form  &c.  Conclusion  to  the 
country. 

2.  That  E.  E.  did  not  in  his  lifetime  receive  more  than  his  just  share 
and  proportion  of  the  rents,  issues,  and  profits  of  the  said  tenements 
with  the  appurtenances,  in  manner  and  form  &c.  Conclusion  to  the 
countrj'. 

Issues  were  joined  on  both  pleas. 

On  the  trial,  before  Coleridge,  J.,  at  the  London  Sittings  in  Hilary 
Tei-m,  1850,  a  verdict  was  found  for  the  plaintiff  on  both  issues,  the 
defendant's  counsel  tendering  a  bill  of  exceptions. 

Judgment  was  entered  up  :  That  the  defendant,  as  such  executor  as 
aforesaid,  account  with  the  plaintiff  of  the  time  aforesaid  in  which  the 
said  E.  E.  was  bailiff  of  the  plaintiff  and  had  the  care  and  management 
of  the  aforesaid  messuages,  lands,  &c.,  to  receive  and  take  &c.  to  the 
common  profit  of  the  plaintiff  and  the  said  E.  E.  :  and  an  account  was 
afterwards  taken  and  declared  by  auditors  assigned  bj-  the  court,  namely 
by  two  of  the  masters,  who  found,  and  reported  and  certified  under  their 
hands  and  seals,  that  the  sum  of  £900  was  due  to  the  plaintiff  from  the 
defendant  as  executor  &c. :  wherefore  it  was  considered  that  plaintiff 
should  recover  from  defendant,  as  executor,  the  £900,  aud  costs  &c. 

The  defendant  brought  error  in  the  Exchequer  Chamber.  By  the 
bill  of  exceptions,  annexed  to  the  writ  of  error,  it  was  stated  : 

That,  upon  the  trial  of  the  said  issues,  the  counsel  for  the  plaintiff 
proved  that  the  plaintiff  and  Edward  Eason  were,  from  18th  November, 
1833,  to  18th  November,  1838,  seised  in  their  demesne  as  of  fee  as 
tenants  in  common  of  and  in  the  hereditaments  in  the  declaration  men- 
tioned ;  and  that  those  hereditaments  consisted  of  a  certain  farm  called 
Nash  Farm,  that  is  to  say  a  certain  messuage  and  outbuildings,  and  about 
133  acres  of  land ;  and  that  E.  E.  during  all  the  time  aforesaid  occu- 
pied the  whole  of  the  said  farm  on  his  own  account,  and  that  plaintiff 
did  not  at  any  time  during  the  time  aforesaid  occupy  any  part  of  the 
said  farm,  and  the  said  E.  E.  cultivated  the  same  on  his  own  account 
solely,  and  appropriated  the  produce  thereof  to  his  own  use ;  that  the 
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farm  was  cropped  in  the  usual  way  by  the  said  E.  E. ;  and  that  the  said 
E.  E.  kept  the  usual  quantity  of  live  and  dead  stock,  and  farmed  the 
land  well,  and  that  he  received  all  the  produce  of  the  farm  and  sold  it 
on  his  own  account ;  and  that  the  farm  was  of  the  value  of  £300  a  year 
to  let.  And  thereupon  counsel  for  plaintiff  insisted  that  the  facts  so 
proved  were  conclusive  that  E.  E.  had  in  his  lifetime  the  care  and 
management  of  the  whole  &c.  to  receive  &c.,  and,  as  bailiff  &c.,  to 
render  &c.  (as  in  the  declaration  and  1st  plea),  in  manner  and  form  in 
the  declaration  alleged :  And  also  that  the  said  facts  so  proved  were 
presumptive  evidence  that  the  said  E.  E.  did  in  his  lifetime  receive 
more  than  his  just  share  and  proportion  of  the  rents,  issues,  and  profits 
of  the  said  tenements  &c.  in  manner  and  form  &c. :  That  counsel  for 
defendant  insisted  that  the  matters  so  proved  were  not  so  conclusive 
to  the  effect  and  in  manner  insisted  on  by  counsel  for  the  plaintiff:  And 
the  judge  declared  his  opinion  to  the  jury  that  the  said  matters  &c.  so 
proved  &c.  were  respectivel3'  conclusive  and  presumptive  evidence  to 
the  effect  and  in  manner  insisted  on  bj'  counsel  for  the  plaintiff,  and 
then  directed  the  said  jury,  if  they  believed  the  said  matters  and  things 
so  proved  and  given  in  evidence,  to  find  a  verdict  for  the  plaintiff  upon 
each  of  the  said  issues,  and  with  this  statement  and  direction  left  the 
case  to  the  jurj'.  To  which  statement  and  direction  of  the  judge  the 
counsel  for  defendant  excepted. 

And  counsel  for  defendant  then  argued  and  contended  before  the 
judge  that  a  tenant  in  common  of  lands  was  not,  bj'  reason  of  the  mere 
occupation  by  him  of  those  lands,  and  bj'  reason  of  the  receipt  of  the 
whole  of  the  produce  of  the  said  farm,  and  the  sale  of  the  said  produce 
on  his  own  account,  liable  in  an  action  of  account  to  his  co-tenant  in 
common  :  which  said  argument  and  contention  the  said  judge  then  over- 
ruled, and  directed  the  jury  that  the  said  Edward  Henderson  (defendant) 
was,  by  reason  of  such  occupation  as  aforesaid  of  the  said  farm  by 
the  said  E.  E.,  and  by  reason  of  the  receipt  bj'  E.  E.  of  the  whole  pro- 
duce of  the  said  farm,  and  the  sale  of  the  said  produce  on  his  own 
account,  in  the  absence  of  any  evidence  to  the  contrary,  liable  to  the 
said  plaintiff  in  an  action  of  account.  To  which  &c. :  exception,  as 
before. 

And  the  said  counsel  &c. :  further  argument  for  defendant.  That 
the  mere  occupation  of  lands  by  a  tenant  in  common  of  them,  and  the 
receipt  by  the  said  tenant  in  common  of  the  whole  of  the  produce  of  the 
said  lands,  and  the  sale  by  him  of  the  said  produce  on  his  own  account, 
did  not,  as  a  matter  of  law,  constitute  him  bailiff  of  his  co-tenant  in 
common  of  those  lands  of  what  he  received  beyond  his  just  share  :  which 
argument  the  judge  overruled,  and  directed  the  jury  that  such  occupa- 
tion as  aforesaid  by  the  said  E.  E.,  and  the  receipt  b^-  him  the  said  E.  E. 
of  the  whole  of  the  produce  of  the  said  lands,  and  the  sale  by  him  of  the 
said  produce  on  his  own  account,  did  as  a  matter  of  law  constitute  him 
bailiff  of  the  said  plaintiff  of  what  he  received  beyond  his  just  share.  To 
which  &c. :  exception  as  before. 
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The  grounds  of  error  specially  assigned  were  the  rulings  stated,  as 
above,  in  the  bill  of  exceptions.     Joinder 'in  error. 

The  writ  of  error  was  argued  in  Easter  Vacation,  Maj-  14th,  1851, 
before  Madle  and  Williams,  JJ.  and  Parke,  Platt,  and  Maktik, 
BB. ;  and  in  Trinity  Vacation,  June  19th,  1851,  before  Maule,  Cress- 
well,  and  Williams,  JJ.,  and  Parke,  Alderson,  and  Martin,  BB. 

W.  H.   Watson,  for  the  plaintiff  in  error,  defendant  below. 

Channell,  Serjt.,  for  the  defendant  in  error  (plaintiff  below). 

Cleashy  (in  the  absence  of  Watson),  in  reply. 

Cur.  adv.  vult. 

Parke,  B.,  now  delivered  the  judgment  of  the  court. 

This  case  was  heard  before  us  at  the  sittings  after  last  Trinity  Term. 
It  is  an  action  of  account  founded  on  the  Statute  4  Ann.  c.  16,  bj'' 
Robert  Eason  against  the  executor  of  his  co-tenant  in  common,  Edward 
Eason.  The  declaration  states  :  (His  Lordship  here  stated  the  sub- 
stance of  the  count,  set  forth  ante,  page  652.)  There  is  an  averment  that 
Eason  in  his  lifetime  received  more  than  his  just  share  and  proportion 
of  the  rents,  issues,  and  profits  of  the  said  tenanc}',  that  is  to  say  the 
whole  of  the  rents,  issues,  and  profits,  and  had  not  rendered  an  account 
to  the  plaintiff. 

There  were  two  pleas  to  the  declaration :  (His  J^ordship  stated  the 
pleas,  as  set  forth,  ante,  page  653.) 

Issue  being  joined  on  these  pleas,  evidence  was  given  that  the  two 
Easons  were  tenants  in  common  in  fee  of  a  messuage  and  farm  of  above 
133  acres  of  land  from  November,  1833,  to  November,  1838,  during 
which  time  Edward  Eason  occupied  the  whole  on  his  own  account,  the 
plaintiff  occupying  no  part:  that  he  cultivated  the  same  on  his  own 
account  solelj',  and  appropriated  the  produce  to  his  own  use  ;  and  that 
he  cropped  the  farm  in  the  usual  way,  kept  the  usual  quantity'  of  live 
and  dead  stock,  and  farmed  well ;  and  that  he  received  all  the  produce 
of  the  farm,  and  sold  it  on  his  own  account. 

On  the  trial,  before  our  Brother  Coleridge,  the  plaintiff's  counsel  in- 
sisted that  this  evidence  was  conclusive  on  the  first  issue,  and  presump- 
tive evidence  on  the  last,  in  favor  of  the  plaintiff:  and  so  the  learned 
judge  held,  in  compliance  with  the  ruling  of  the  Court  of  Queen's  Bench 
on  a  special  case  between  the  same  parties,  reported  in  12  Queen's 
Bench  Reports,  986. 

Tliat  case  was  stated  by  leave  of  a  judge,  in  an  action  brought  by 
order  of  the  late  Lord  Chancellor.  The  Lord  Chancellor,  we  are  told, 
was  dissatisfied  with  that  proceeding  for  certain  reasons  whollj^  imma- 
terial to  be  inquired  into  by  us,  and  directed  this  action  to  be  brought, 
in  which  the  important  question  between  the  parties  is  to  be  settled. 

There  is  no  doubt  as  to  the  law  before  the  Statute  of  4  Ann.  c.  16. 
If  one  tenant  in  common  occupied,  and  took  the  whole  profits,  the  other 
had  no  remedy  against  him  whilst  the  tenancy  in  common  continued, 
unless  he  was  put  out  of  possession,  when  he  might  have  his  ejectment, 
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or  unless  he  appointed  the  other  to  be  his  bailiflF  as  to  his  undivided 
moiety,  and  the  other  accepted  that  appointment,  when  an  action  of 
account  would  lie,  as  against  a  bailiff  of  the  owner  of  the  entirety  of  an 
estate. 

Until  the  Statute  of  Anne  this  state  of  the  law  continued.  That 
Statute  provides,  by  section  27,  that  an  action  of  account  may  be  brought 
and  maintained  by  one  joint  tenant  and  tenant  in  common,  his  executors  • 
and  administrators,  against  the  other,  for  receiving  more  than  comes  to 
his  just  share  or  proportion,  and  against  the  executor  and  administrator 
of  such  joint  tenant  or  tenant  in  common  ;  and  the  auditors  are  author- 
ized to  administei'  an  oath. 

Declarations  framed  on  this  Statute  vary  from  those  at  common  law, 
as  it  is  an  essential  averment  in  them  that  the  defendant  has  received 
more  than  his  share.  This  was  held  in  the  case  of  Wheeler  v.  Home, 
Willes,  208,  and  in  Sturlon  v.  Richardson,  13  M.  &  W.  17. 

Under  the  Statute  of  Anne  he  is  bailiff  only  by  virtue  of  his  receiving 
more  than  his  just  share,  and  as  soon  as  he  does  so,  and  is  answerable 
onl^'  for  so  much  as  he  actuall3-  receives,  as  is  full}-  explained  by  Lord 
Chief  Justice  Willes  in  the  case  above  cited.  He  is  not  responsible,  as 
a  baUiff  at  common  law,  for  what  he  might  have  made  without  his  wilful 
default. 

It  is  to  be  observed  that  the  Statute  does  not  mention  lands  or  tene- 
ments, or  any  particular  subject.  Every  case  in  which  a  tenant  in 
common  receives  more  than  his  share  is  within  the  Statute  ;  and  account 
will  lie  when  he  does  receive,  but  not  otherwise.  It  is  to  be  observed, 
also,  that  the  receipt  of  issues  and  profits  is  not  mentioned,  but  simply 
the  receipt  of  more  than  comes  to  his  just  share ;  and,  further,  he  is  to 
account  when  he  receives,  not  takes,  more  than  comes  to  his  just  share. 
What,  then,  is  a  "  receiving"  of  more  than  comes  to  his  just  share, 
within  the  meaning  of  that  provision  in  the  Statute  of  Anne? 

It  appears  to  us  that  construing  the  Act  according  to  the  ordinary 
meaning  of  the  words,  this  provision  of  the  Statute  was  meant  to  apply 
only  to  cases  where  the  tenant  in  common  receives  money  or  something 
else,  where  another  person  gives  or  pays  it,  which  the  co-tenants  are 
entitled  to  simplj'  by  reason  of  their  being  tenants  in  common,  and  in 
proportion  to  their  interests  as  such,  and  of  which  one  receives  and 
keeps  more  than  his  just  share  according  to  that  proportion. 

The  Statute,  therefore,  includes  all  cases  in  which  one  of  two  tenants 
in  common  of  lands  leased  at  a  rent  payable  to  both,  or  of  a  rent-charge, 
or  any  money  paj-ment  or  payment  in  kind,  due  to  thera  from  another 
person,  receives  the  whole  or  more  than  his  proportionate  share  accord- 
ing to  his  interest  in  the  subject  of  the  tenanej'.  There  is  no  difficulty 
in  ascertaining  the  share  of  each,  and  determining  when  one  has  received 
more  than  his  just  share  :  and  he  becomes,  as  to  that  excess,  the  bailiff 
of  the  other,  and  must  account. 

But  when  we  seek  to  extend  the  operation  of  the  Statute  beyond  the 
ordinarj'  meaning  of  its  words,  and  to  apply  it  to  cases  in  which  one 
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has  enjoj-ed  more  of  the  benefit  of  the  subject,  or  made  more  by 
its  occupation,  than  the  other,  we  have  insuperable  diflficulties  to 
encounter. 

There  are  obviouslj-  manj'  cases  in  which  a  tenant  in  common  may 
occupy  and  enjoy  the  land  or  other  subject  of  tenancy  in  common  solely, 
and  have  all  the  advantage  to  be  derived  from  it,  and  yet  it  would  be 
most  unjust  to  make  him  pay  anything.  For  instance,  if  a  dwelling 
house,  or  barn,  or  room,  is  solel}'  occupied  b\-  one  tenant  in  common, 
without  ousting  the  other,  or  a  chattel  is  used  bj^  one  co-tenant  in  com- 
mon, nothing  is  received  ;  and  it  would  be  most  inequitable  to  hold  that 
he  therebj',  bj-  the  simple  act  of  occupation  or  use,  without  any  agree- 
ment, should  be  liable  to  pay  a  rent  or  anything  in  the  nature  of  com- 
pensation to  his  co-tenants  for  that  occupation  or  use  to  which  to  the 
full  extent  to  which  he  enjoyed  it  he  had  a  perfect  right.  It  appears 
impossible  to  hold  that  such  a  case  could  be  within  the  Statute  ;  and  an 
opinion  to  that  effect  was  expressed  by  Lord  Cottenham  in  M'Mahon  v. 
Burchell,  2  Phillips's  Rep.  134.  Such  cases  are  clearly  out  of  the 
operation  of  the  Statute. 

Again,  there  are  many  cases  where  profits  are  made,  and  are  actuallj- 
taken,  by  one  co-tenant,  and  yet  it  is  impossible  to  say  that  he  has 
received  more  than  comes  to  his  just  share.  For  instance,  one  tenant 
employs  his  capital  and  industry  in  cultivating  the  whole  of  a  piece  of 
land,  the  subject  of  the  tenancy,  in  a  mode  in  which  the  mone}-  and 
labor  expended  greatlj'  exceed  the  value  of  the  rent  or  compensation 
for  the  mere  occupation  of  the  land ;  in  raising  hops,  for  example, 
which  is  a  very  hazardous  adventure.  He  takes  the  whole  of  the  crops  : 
and  is  he  to  be  accountable  for  any  of  the  profits  in  such  a  case,  when 
it  is  clear  that,  if  the  speculation  had  been  a  losing  one  altogether,  he 
could  not  have  called  for  a  moiety  of  the  losses,  as  he  would  have  been 
enabled  to  do  had  it  been  so  cultivated  by  the  mutual  agreement  of  the 
co-tenants?  The  risk  of  the  cultivation,  and  the  profits  and  loss,  are 
his  own  ;  and  what  is  just  with  respect  to  the  verj'  uncertain  and  ex- 
pensive crop  of  hops  is  just  also  with  respect  to  all  the  produce  of  the 
land,  Xh&  fructus  industriales,  which  are  raised  by  the  capital  and  in- 
dustry of  the  occupier,  and  would  not  exist  without  it.  In  taking  all 
that  produce  he  cannot  be  said  to  receive  more  than  his  just  share  and 
proportion  to  which  he  is  entitled  as  a  tenant  in  common.  He  receives 
in,  truth  the  return  for  his  own  labor  and  capital,  to  which  his  co-tenant 
has  no  right. 

In  the  case  before  Lord  North  in  Skinner  (Anonymous  in  Chancery, 
Skinn.  230),  in  which  it  is  said  that,  if  one  of  fourtenants  in  common 
stock  land  and  manage  it,  the  rest  shall  have  an  account  of  the  profits, 
but  if  a  loss  come,  as  of  the  sheep,  they  shall  bear  a  part,  it  is  evident, 
from  the  context.  Lord  North  is  speaking  of  a  case  where  one  tenant 
in  common  manages  by  the  mutual  agreement  of  all  for  their  coramoa 
benefit ;  for  he  gives  it  as  an  illustration  of  the  rights  of  a  part  owner 
•, 
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of  a  ship  to  an  account  when  the  voyage  is  undertaken  by  his  consent, 
expressed  or  implied. 

Where  the  natural  produce  of  the  land  is  augmented  by  the  capital 
arid  industry-  of  the  tenant,  grass,  for  instance,  by  manuring  and  drain- 
ing, and  the  tenant  takes  and  sells  it,  or  where,  by  feeding  it  with  his 
cattle,  he  makes  a  profit  bj-  it,  the  case  seems  to  us  to  be  neither  within 
the  words  or  spirit  of  the  Act,  though  there  are  not  cases  of  fructus 
industriales  in  either  case. 

It  raaj'  be  observed,  however,  that  the  evidence  stated  in  the  bill  of 
exceptions  does  not  raise  either  of  these  points. 

We  therefore  think  that,  upon  the  evidence  set  out  in  this  case,  there 
was  nothing  to  warrant  the  jury  in  coming  to  the  conclusion  that  the 
defendant  received  more  than  his  just  share  within  the  meaning  of  the 
Act ;  and  that  the  direction  of  the  learned  judge  as  to  the  second  issue 
was  therefore  wrong.  And  we  also  think  that  there  was  no  conclusive 
or  sufiicient,  or  indeed  an}-,  evidence  that  he  had  the  care  and  manage- 
ment of  the  farm  for  their  common  profit,  as  averred  in  the  declara- 
tion.   We  therefore  think  that  there  should  be 

Judgment  to  reverse  the  judgment  of 
Q.  £.,  and  for  a  venire  de  novo.^ 


LEIGH  V.   DICKESON. 
Queen's  Bench  Division.     1883. 
[Reported  12  Q.  B.  D.  194.] 

Fdrther  considekation. 

This  was  an  action  tried  before  Pollock,  B.,  in  which  the  plaintiffs 
and  the  defendant  were  tenants  in  common  of  a  house,  on  which  the 
defendant  had  expended  mone}-  in  ordinarj^  repairs.  The  defendant 
claimed,  b^'  way  of  set-off,  contribution  in  respect  of  the  monej-  so 
expended. 

Grantham,  Q.  C,  and  Gore,  for  the  plaintiffs. 

Finlay,  Q.  C,  and  C.  A.  Jiussell,  for  the  defendant. 

Cur.  adv.  vult. 

Pollock,  B.  This  action  is  brought  b}'  the  plaintiffs,  as  trustees 
of  Mrs.  Eyles,  to  recover  from  the  defendant  the  sum  of  £24  9s.  %d., 
which  the}'  allege  to  be  due  to  them  fi-ora  the  defendant  for  the 
use  and  occupation  by  the  defendant  of  three-fourths  of  premises  in 
Market  Lane,  Dover,  for  264  daj's  at  the  rate  of  £45  per  annum,  and 
also  three  quarters'  rent  of  a  piece  of  land  and  buildings  at  the  rear  of 
the  above.     With  regard  to  the  second  claim,  the  amount  of  it  was 

1  Contra,  Early  v.  FrUnd,  16  Grat.  21  (1860);  Hayden  v.  Merrill,  44  Vt.  336 
(1872).  t 


SECT.  II.]  LEIGH  V.   DICKESON.  659 

tendered  before  action,  and  has  been  paid  into  court,  and  ttierefore 
no  question  now  arises  with  respect  to  it.  As  to  the  claim  in  respect 
of  the  three-fourths  of  the  above  premises,  the  case  was  heard  before 
me  without  a  jury  at  the  Lewes  Assizes,  and  afterwards  upon  further 
consideration,  when  the  following  facts  were  agreed  upon  by  counsel. 

In  1860,  Mrs.  Eyles  (then  Mrs.  Worger)  was  entitled  to  an  un- 
divided three-fourths  of  the  house  in  Queen  Street,  Dover,  as  tenant  in 
common  with  another ;  and  on  the  4th  of  January  in  that  jear,  Mrs. 
Worger,  by  lease,  let  to  one  Prebble  for  twenty-one  years  her  interest 
at  the  rent  of  £33  15s.  per  annum.  This  lease  contained  a  covenant 
on  the  part  of  the  tenant  to  execute  internal  repairs,  and  on  the  part 
of  Mrs.  Worger  to  execute  external  repairs.  In  1865  the  lease  was 
assigned  by  Prebble  to  the  defendant,  who  entered  and  paid  rent.  In 
1871  the  defendant  purchased  the  one-fourth  interest  of  the  other  ten- 
ant in  common.  On  the  6th  of  January,  1881,  the  lease  expired,  and 
the  defendant  continued  in  possession.  A  correspondence  tlien  took 
place  between  the  plaintiffs  and  defendant  and  their  solicitors  with  a 
view  to  continue  the  tenancy,  but  the  plaintiffs  asiiing  for  an  advanced 
rent,  which  the  defendant  was  unwilling  to  pay,  no  further  agreement 
was  eflfected.  On  the  loth  of  February,  1882,  the  present  action  was 
commenced,  the  plaintiff  claiming  for  use  and  occupation  since  the  ex- 
piration of  the  lease.  It  was  also  admitted  that  upon  the  24tli  of  Janu- 
arj',  1881,  proceedings  had  been  talien  by  the  plaintiffs  against  the 
defendant  in  the  County  Court  of  Kent.  These  do  not,  however,  ap- 
pear to  me  to  be  relevant  to  the  claim  in  the  present  action,  and 
therefore  I  make  no  further  reference  to  them. 

On  behalf  of  the  defendant  it  was  contended  that  the  action  would 
not  lie,  because  one  tenant  in  common  cannot  sue  another  tenant  in 
common  for  the  rent  of  premises  owned  by  them.  It  is,  however,  un- 
necessarj-  to  deal  with  this  general  proposition,  because  in  the  present 
case  a  claim  is  made  by  the  plaintiff's  against  the  defendant  not  simply 
to  recover  the  value  of  premises  occupied  b}-  him  as  tenant  in  common, 
but  it  is  brought  for  the  use  and  occupation  of  the  three-fourths  of  the 
premises  which  were  let  by  the  plaintiffs'  cestui  que  trust  to  Prebble  in 
1860,  by  a  lease  which  was  afterwards  assigned  bj'  Prebble  to  the 
defendant,  who  entered  and  paid  rent.  Having  carefully  considered 
the  correspondence  that  jjassed  between  Mrs.  Eyles  and  her  solicitors 
and  the  defendant  and  his  solicitors,  I  have  come  to  the  conclusion  that 
the  occupation  by  the  defendant,  which  occurred  after  the  expiration  of 
the  lease  in  question  on  the  6th  of  January,  1881,  must  be  referred, 
not  to  his  right  as  tenant  in  common,  but  to  his  continuing  in  occupa- 
tion as  tenant  at  sufferance.  Now  it  is  quite  clear  from  the  authority 
of  Lord  Coke  in  Co.  Lit.  186  a,  which  was  adopted  b^-  the  court  in 
Cowper  V.  Fletcher,  6  B.  &  S.  464,  that  one  joint  tenant  may  let  his 
part  for  years  or  at  will  to  his  companion,  and  I  think  it  is  equally 
clear  that  if  after  the  expiration  of  such  a  lease  the  tenant  holds  over, 
the  same  consequences  must  be  taken  to  follow  as  would  arise  in  the 
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case  of  a  lease  between  strangers,  and  that  the  lessor  would  have  a 
right  to  treat  the  defendant  as  a  tenant  at  sufferance  for  the  period  dur- 
ing .wliich  he  held  after  the  expiration  of  the  lease,  and  to  sue  him  for 
use  and  occupation  in  tespect  thereof.  If  any  authority  were  required 
for  this,  the  case  of  JBayley  v.  Bradley,  5  C.  B.  396,  seems  to  suffice. 
Looliing,  therefore,  at  the  case  in  this  light,  my  judgment  will  be  for 
tlie  amount  claimed,  £24  9s.  6d.,  being  the  amount  recoverable  for  264 
da3's'  occupation  at  the  same  rate  as  was  reserved  by  the  lease. 

This  disposes  of  the  plaintiffs'  claim.  The  defendant,  however,  bj- 
way  of  counter-claim,  charges  the  plaintiffs  with  a  sum  of  £80, 
which,  he  alleges,  he  laid  out  and  expended  in  substantial  and  other 
proper  repairs  and  improvements  upon  the  premises  since  the  expira- 
tion of  the  lease.  With  regard  to  this  claim,  it  is  first  to  be  observed 
that  it  is  made  not  in  respect  of  any  breach  by  Mrs.  Eyles  or  her 
trustees  of  the  covenant  contained  in  the  lease,  but  for  what  are  called 
subbtantial  and  proper  repairs  and  improvements.  To  this  set-off  and 
counter-claim  the  plaintiffs  demur,  and  it  was  admitted  by  counsel  that 
if  the  demurrer  should  be  overruled,  the  defendant  was  entitled  to  judg- 
ment upon  the  counter-claim,  so  that  an}'  question  of  amount,  and  any 
distinction  which  might  be  taken  between  repairs  and  improvements,  is 
apparently  waived,  and  the  question  is  broadly  raised  whether,  having 
reference  to  the  legal  relation  which  existed  between  the  parties,  the 
plaintiffs  are  liable  to  recoup  the  defendant  for  monej-  so  laid  out  bj-  him 
in  repairing  the  premises  in  the  absence  of  anj-  express  contract.  There 
is,  however,  nothing  to  show  that  but  for  them  the  subject-matter  of  the 
tenancy  in  common  would  have  perished,  so  as  to  bring  the  case  within 
the  principle  of  those  decisions  in  which  it  has  been  held  that,  where  an 
outlay  is  in  the  nature  of  salvage,  all  interested  in  the  thing  saved  are 
bound  to  contribute. 

No  case  or  authoritj'  was  cited  bj-  counsel  to  show  that  going  back 
for  a  long  period  of  jears  effect  has  ever  been  given  hy  the  courts  to  a 
claim  by  action  bj-  one  tenant  in  common  against  another  for  money 
which  had  been  expended  upon  the  repair  of  their  common  property, 
nor  have  I  been  able  to  find  anj-  such  case  or  authoritj-,  although  the 
claim  deals  with  a  matter  of  common  occurrence,  and  the  question  must 
often  have  arisen  if  the  defendant's  contention  be  correct.  It  becomes 
necessary,  therefore,  to  refer  to  the  older  larw,  and  to  see  upon  what 
principle  any  claim  of  a  like  nature  has  been  rested,  and  how  far,  if  at 
all,  it  would  govern  a  case  like  the  present.  The  writ  bj-  one  of  two 
tenants  in  common  against  the  other  de  reparatione  facienda  is  men- 
tioned by  the  earlier  law  writers.  Coke,  in  his  Commentary  upon  Lit- 
tleton, Co.  Lit.  200  b,  speaks  of  it  thus  :  "  If  two  tenants  m  common, 
or  joint  tenants,  be  of  an  house  or  mill,  and  it  fall  in  decaj',  and  the  one 
is  willing  to  repair  the  same  and  the  other  will  not,  he  that  is  willing 
shall  have  a  writ  de  reparatione  facienda,  and  the  writ  saith,  ad 
reparationem  et  sustentationem  ejiisdem  domus  teneantur ;  whereby 
it   appeareth  that  owners  are  in  tliat  case  bound  pro  bono  publico 
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to  maintain   houses   and   mills   which   are  for  habitation  and  use    of 
men." 

The  right  to  this  writ  is  also  mentioned  in  almost  similar  terms  in 
Zew  is  Bowles'  Case,  11  Rep.  82  b.,  where  it  is  said:  "  If  there  be  two 
joint  tenants  of  a  wood,  or  arable  land,  the  one  has  no  remedy  against 
the  other  to  make  enclosure  or  reparations  for  safeguard  of  the  wood, 
or  corn,  but  if  there  be  two  joint  tenants  of  an  house  the  one  shall  have  a 
writde  reparatione  facienda  against  the  other,  and  Ihe  words  of  the  writ 
are  ad  reparationem  et  sustentationem  ejusdem  domus  tetietur."  Simi- 
lar statements  of  the  law  will  be  found  in  2  Co.  Inst.  402,  and  Moor's 
Rep.  374.  The  writ  is  also  mentioned  in  2  Cruise's  Dig.  377,  as  a  com- 
mon law  writ. 

The  later  authorities  in  substance  adopt  these  two,  and  refer  to  them 
in  much  the  same  language.  It  is  curious  to  observe  that  the  remedy 
between  the  joint  tenants  is  spoken  of  as  if  it  was  one  which  existed 
rather  for  the  benefit  of  the  community  than  of  the  joint  tenant,  but 
what  is  more  to  the  purpose  is  to  notice  that  in  these  passages  and  in 
the  books  in  which  the  form  of  the  writ  itself  is  given,  sis  in  Fitzher- 
bert's  N.  B.  p.  127,  and  the  Registrum  Brevium,  p.  153  b,  the  writ  is  to 
be  found  amongst  those  which  require  acts  to  be  done  b^-  waj-  of  rep- 
aration, such  as  the  repairing  of  mills  either  by  the  county  or  by  an 
individual  who  is  liable,  the  repairing  of  a  bridge,  wall,  road,  sewer,  or 
pavement,  the  repairing  by  a  neighbor  of  his  house  which  is  so  in  dccaj- 
as  to  be  dangerous  ;  and  in  all  these  cases  the  ground  of  the  claim  seems 
to  be  such  as  to  presuppose  that  the  condition  of  the  things  to  be  re- 
paired would  be  dangerous  or  useless  unless  the  repairs  in  question 
were  effected.  This  procedure  differs  widely  from  the  right  alleged 
in  the  present  case  of  one  tenant  in  common  to  expend  money  in  the 
ordinary  repairs  of  a  house,  and  then  recover  from  his  co-tenant  his 
share.  In  Bering  v.  Earl  of  Winchelsea,  1  Cox,  318,  Eyre,  C.  B., 
speaking  of  the  right  to  contribution  among  sureties,  mentions  the  case 
of  tenants  in  common,  and  refers  to  the  writ  in  Fitzherbert.  He  speaks 
of  contribution  generally  as  being  founded  upon  an  equitable  right 
based  upon  general  principles,  and  in  the  recent  case  of  Leslie  v. 
French,  23  Ch.  D.  552,  this  dictum  was  cited  by  counsel ;  but  I  do  not 
find  that  it  received  an}'  assent  in  the' judgment  of  Frj',  L.  J.,  and  in 
neither  of  these  cases  —  one  being  a  claim  between  co-sureties,  and 
the  other  a  claim  between  co-owners  of  a  policy  of  insurance  —  was 
it  necessary  to  consider  what  was  the  law  as  applicable  to  tenants  in 
commonl 

In  Story's  Eq.  Jurisp.  s.  1235,  the  subject  is  treated  of,  and  the 
writer  refers  to  some  cases  which  have  arisen  in  the  courts  of  America, 
but  the  only  one  which  bears  upon  the  question  now  before  the  court 
is  that  of  Converse  v.  Ferre,  1 1  Mass.  326,  in  which  Parker,  C.  J.,  says 
that  "  At  common  law  no  action  lies  by  one  tenant  in  common  who 
has  expended  more  than  his  share  in  repairing  the  common  property 
against  the  deficient  tenants,"  and  he  goes  on  to  say  that  for  this  reason 
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the  Legislature  of  the  State  provided  a  remedy,  which  was  appUeable  how- 
ever to  mills  only. 

All  interesting  judgment  by  Chancellor  Kent  upon  the  subject  of 
contribution  will  be  found  in  the  case  of  Campbell  v.  Mesier,  4  John. 
334.  A  bill  was  filed  by  one  of  two  owners  of  adjoining  houses  sepa- 
rated by  a  party- wall.  It  was  an  old  party-wall  between  the  two 
houses,  and  the  owner  of  one  of  them  being  desirous  to  build  a  new 
house  on  his  lot,  pulled  down  the  old  house,  and  with  it  the  party-wall, 
which  was  rninous,  and  rebuilt  it  with  his  new  house.  The  owner  of 
the  adjoining  house  and  lot  was  held  to  be  bound  to  contribute  ratably 
to  the  expense  of  the  new  wall  of  partition.  The  particular  case  was 
decided  expressly  upon  the  ground  that  it  was  absolutely  necessary  to 
have  the  wall  rebuilt,  and  therefore  it  furnishes  no  authority  for  the 
right  to  contributiou  where  ordinary  repairs  are  done.  In  the  course 
of  the  judgment  Chancellor  Kent  refers  to  dicta  expressed  bj-  different 
writers  upon  the  civil  law.  One  of  these,  Papinian  (Dig.  17,  2.  52, 10), 
states  it  as  a  rule  of  the  civil  law,  that  if  one  part  owner  of  a  house  in 
decaj',  repairs  it  at  his  own  expense,  upon  the  refusal  of  the  others  to 
unite  in  the  expense,  he  can  compel  them  to  contribute  their  propor- 
tion, with  interest,  or,  upon  their  default,  at  the  end  of  four  months, 
the  house,  at  his  election,  becomes  his  sole  propertj-.  This  would  seem 
onlj-  to  apply  to  the  case  of  such  decaj-  as  would  if  not  arrested  by 
repair  produce  ruin.  Pothier,  speaking  of  partj^-walls,  Contrat  de 
SocMe,  Premiere  Appendice,  No.  199,  203,  accords  the  right  to  contri- 
bution for  the  rebuilding  of  a  party-wall  only  where  it  is  ruinous  and 
needs  to  be  rebuilt,  independently  of  the  raising  of  it  by  the  part  owner 
on  one  side. 

I  was  referred  during  the  course  of  the  argument  to  a  form  of  order 
which  is  to  be  found  in  Seton  on  Decrees,  vol.  ii.  1024,  wherein  an  iu- 
quiry  is  directed  as  to  what,  if  an^-,  substantial  repairs  have  been  done 
by  one  or  more  of  several  tenants  in  common.  This  occurs  in  an  order 
made  in  a  suit  for  partition  and  sale,  in  which  it  is  obvious  the  direc- 
tion would  be  necessary,  quite  apart  from  such  a  right  as  is  insisted  upon 
bj'  the  defendant  in  the  present  action. 

At  common  law  no  action  of  account  lay  by  one  joint  tenant  or  tenant 
in  common  against  his  co-tenant.  Bj-  the  Statute  of  4  Anne,  c.  16,  s. 
27,  a  tenant  in  common  could  be  charged  by  his  co-tenant  in  an  action 
at  law  as  bailiff  for  money  received,  a  share  of  which  the  plaintiff  was 
entitled  to.  The  same  end  could  also  be  better  attained  by  a  bill  in 
equitj'.  The  history-  of  the  action  of  account  will  be  found  in  Viner's 
Abridgment,  "  Account,"  and  under  the  same  title  in  Selwyn's  JVisi 
Prius.  Except,  however,  in  the  case  of  a  bill  for  partition  I  can  find 
no  trace  of  anj-  action  or  claim  in  equitj'  for  contribution  in  respect  of 
money  expended  for  repairs. 

This  being  the  state  of  the  authorities,  the  conclusion  I  arrive  at  is 
that  the  defendant  has  failed  to  establish  his  counter-claim  against  the 
plaintiffs.     It  maj-  be  said  that  this  leaves  the  defendant  to  bear  the 
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costs  of  repairs  which  in  equitj-  and  fair  dealing  ought  to  be  borne  in 
part  by  the  plaintiffs.  There  is  something  no  doubt  in  this  argument, 
but  it  must  be  remembered  that  the  relation  which  exists  between  ten- 
ants in  common  is  peculiar.  In  cases  where  the  money  expended  is 
for  ordinary  repairs,  and  not  such  as  are  absolutely  necessary  for  the 
prevention  of  ruin,  the  inconvenience  of  taking  an  account  between  the 
co-tenants  whenever  one  has  paid  more  than  his  share  would  be  great, 
and  in  almost  every  case  in  which  they  are  unable  themselves  to  agree 
as  to  what  repairs  are  needed  and  how  the  costs  of  them  should  be 
divided,  the  only  efficient  remedy  would  be  attained  by  a  partition. 

There  will  be  a  verdict  and  judgment  for  the  plaintiffs  upon  the  claim 
for  £24  9s.  Gd.,  and  also  upon  the  counter-claim  with  costs. 

Judgment  for  the  plaintiffs} 
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SuPKEME  Court  op  New  Hampshire.     1885. 

[Reported  63  N.  H.  468.] 

Bill  in  equity,  for  an  accounting  between  tenants  in  common. 
The  defendant  claimed  to  be  allowed  for  necessary  repairs  made  by 
him  upon  the  premises  without  notice  to  the  plaintiff. 

John  Hatch,  for  the  plaintiff. 

J.  W.  Emery,  for  the  defendant. 

Bingham,  J.  The  plaintiff  seeks  for  an  accounting,  and  to  charge 
the  defendant  for  the  rents  and  income  of  lands  and  buildings  thereon. 
The  parties  are  tenants  in  common.  The  defendant  has  had  the  pos- 
session and  income  of  the  property  since  December  27,  1883,  and  has 
in  that  time  expended  $370  in  necessary  repairs  that  materialh'  in- 
creased the  value  of  the  buildings  and  the  income,  and  claims  to  be 
allowed  for  the  same  in  the  accounting.  The  plaintiff  had  no  notice  of 
the  repairs,  and  was  not  requested  to  join  in  making  them. 

If  we  are  to  consider  it  settled  at  common  law  that  one  tenant  in 
comn^on  cannot  recover  of  his  co-tenant  a  contribution  for  necessarj' 
repairs,  where  there  is  no  agreement  or  request  or  notice  to  join  in 
making  them,  or  excuse  for  a  notice  not  being  given  to  join  {Stevens  v. 
Thompson,  17  N.  H.  103,  111 ;  Wiggin  v.  Wiggin,AZ  N.  H.  561,  568), 
because  both  parties,  until  this  is  done,  are  equally  in  fault,  one  having 
as  much  reason  to  complain  as  the  other  {Mumford  v.  Brown,  6  Cow. 
■i75-il7  ;  Kidder  v.  Rixford,  16  Vt.  169-172  ;  4  Kent  Com.  371  ;  Doane 
V.  Badger,  12  Mass.  65-70  ;  Caloert  v.  Aldrich,  99  Mass.  78),  it  does 
not  follow  that  in  this  proceeding  for  an  equitable  accounting  for  the 

1  Accord.,  Calvert  v.  Aldrich,  99  Mass.  74  (1868).  But  see  Deck's  Appeal,  57  Pa. 
467  (1868) ;  Beaty  v.  Bordwell,  91  Pa.  438  (1879)  ;  Alexander  v.  Ellison,  79  Ky. 
148  (1880)  ;  Fowler  v.  Fowler,  50  Conn.  256  (1882). 
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income,  a  part  of  wbich  is  produced  bj-  the  repairs,  the  defendant  may 
not  be  allowed  for  them.  There  is  a  wide  difference  between  a  right  of 
action  at  common  law  to  recover  a  contribution  for  repairs,  and  a  right 
to  have  them  allowed  out  of  the  income,  which  exists  in  part  through 
their  having  been  made.  lu  the  first  case,  the  party  makes  them  at  his 
will  on  the  common  property  without  the  consent  or  knowledge  of  his 
co-tenant,  while  in  the  last  the  co-tenant  recognizes  the  existence  of  the 
repairs,  that  they  have  materially  increased  the  income,  but  demands 
the  increase  and  refuses  to  allow  for  the  repairs.  The  objection-,  that 
no  privity,  no  joint  knowledge,  no  authority  existed,  is  in  equity  and 
good  conscience  waived  when  the  entire  income  is  demanded.  It  is 
not  unlike  the  ratification  of  the  acts  of  an  assumed  agent :  it  relates 
back  to  the  time  of  making  the  repairs,  and  makes  the  plaiutiflT  a  priv}- 
from  the  beginning.  He  cannot  claim  the  repairs  and  the  income,  and 
equitably  ignore  the  expense  of  making  them. 

In  Moore  v.  Cable,  1  Johns.  Ch.  385,  a  bill  for  the  redemption  of  a 
mortgage,  it  was  decided  that  the  mortgagee  should  not  be  charged  for 
rents  and  profits  arising  exclusively  from  repairs  made  bj'  him. 

In  Jackson  v.  Zioomis,  4  Cow.  168,  an  action  of  trespass  for  mesne 
profits  against  a  bona  fide  purchaser,  it  was  held  that  he  should  be 
allowed  against  the  plaintiff,  in  mitigation  of  damages,  the  value  of 
permanent  improvements,  made  in  good  faith,  to  the  extent  of  the  rents 
and  profits  claimed  b3'  tue  plaintiff.      Green  v.  Biddle,  8  Wheat.  1. 

In  Rathbun  v.  Colton,  15  Pick.  472,  485,  it  was  decided  that  when 
the  rent  of  a  trust  estate  is  increased  in  consequence  of  improvements 
made  by  the  trustee,  the  beneficiary  may  be  put  to  his  election,  either 
to  allow  the  trustee  the  expense  of  such  improvements,  or  be  deprived 
of  the  increase  of  rent  obtained  by  means  thereof;  that  the  question 
was  not  whether  the  trustee  has  a  right  to  make  a  charge  for  the  im- 
provements, but  whether  the  plaintiffs  were  entitled  to  receive  any 
benefit  for  them,  they  refusing  to  contribute  their  share  towards  the 
expense. 

It  seems,  however,  that  courts  of  equity  have  not  confined  the  doc- 
trine of  compensation  for  repairs  and  improvements  to  cases  of  agree- 
ment or  of  joint  purchases,  but  have  extended  it  to  other  cases  where 
the  party  making  the  repairs  and  improvements  has  acted  in  good  faith, 
innocentlj-,  and  there  has  been  a  substantial  benefit  conferred  on  the 
owner,  so  that  in  equity  and  right  he  ought  to  pay  for  the  same.  2 
Story  Eq.  Jur.  §§  1236,  1237,  799  b;  Coffin  v.  Heath,  6  Met.  76,  80. 
And  in  2  Story  Eq.  PI.  §  799  b,  n.  1,  it  is  said,  —  "  In  cases  where  the 
true  owner  of  an  estate,  after  a  recovery  thereof  at  law  from  a  bona  fide 
possessor  for  a  valuable  consideration,  without  notice  seeks  an  account 
in  equity  as  plaintiff  against  such  possessor  for  the  rents  and  profits,  it 
is  the  constant  habit  of  courts  of  equity  to  allow  such  possessor  (as 
defendant)  to  deduct  therefrom  the  full  amount  of  all  meliorations  and 
improvements  which  be  has  beneflcialh'  made  upon  the  estate,  and  thus 
to  recoup  them  from  the  rents  and  profits.  .  .   .  So,  if  the  true  owner 


SECT.  III.],  PARTITION.  665 

of  an  estate  holds  onlj-  an  equitable  title  thereto,  and  seeks  the  aid  of 
a  court  of  equity  to  enforce  that  title,  the  court  will  administer  that 
aid  only  upon  the  terms  of  making  compensation  to  such  bona  fide 
possessor  for  the  amount  of  his  meliorations  and  improvements  of  the 
estate  beneficial  to  the  owner."  This  is  on  the  old,  established  maxim 
in  equity  jurisprudence,  that  he  who  seeks  equity  must  do  equity. 
Hannan  v.  Osborn,  4  Paige  Ch.  336 ;  Deck's  Appeal,  57  Penn.  St. 
468,  472  ;  Peyton  v.  Smith,  2  Dev.  &  Bat.  Eq.  325,  349  ;  Hibbert  v. 
Cooke,  1  Sim.  &  S.  552. 

The  sum  of  $370  for  the  repairs  may  be  deducted  from  the  income, 
if  it  amounts  to  that  sum :  if  not,  then  to  cancel  the  income,  whatever 
it  maj'  be. 

The  claim  for  insurance  should  be  disallowed.  It  does  not  appear 
that  it  was  procured  for  the  plaintiff,  or  in  her  interest,  or  with  her 
knowledge,  or  that  she  has  ever  received  or  accepted  any  benefit 
arising  from  it. 

Case  discharged. 

Blodgett,  J.,  did  not  sit ;  the  others  concurxed. 

OusTEK.  —  Cases  of  ouster  turn  generally  upon  matters  of  fact. 


SECTION   III. 

PARTITION. 

Lit.  §  247.  Also,  there  is.  another  partition.  As  if  there  be  four 
parceners,  and  they  will  not  agree  to  a  partition  to  be  made  between 
them,  then  the  one  may  have  a  writ  of  partitione  facienda  against 
the  other  three,  or  two  of  them,  may  have  a  writ  of  partitione  facienda 
against  the  other  two,  or  three  of  them  may  have  a  writ  of  partitione 
facienda  against  the  fourth,  at  their  election. 

Lit.  §  250.  And  note,  that  partition  by  agreement  between  par- 
ceners may  be  made  by  law  between  them,  as  well  -by  parol  without 
deed,  as  by  deed. 

Co.  Lit.  169  a.  Here  it  appeareth,  that  not  onlj''  lands  and  other 
things  that  may  pass  by  livery  without  deed,  but  things  also  that  do  lie 
in  grant,  as  rents,  commons,  advowsons  and  the  like,  that  cannot  pass 
by  grant  without  deed,  whether  they  be  in  one  county  or  in  several 
counties,  may  be  parted  and  divided  by  parol  without  deed.  But  a 
partition  between  jointenants  is  not  good  without  deed,  albeit  it  be  of 
lands,  and  that  they  be  compellable  to  make  partition  by  the  Statutes 
of  31  H.  8,  cap.  10,  and  32  H.  8,  cap.  32,  because  they  must  pursue 
that  act  by  writ  de  partitione  facienda  ;  and  a  partition  between  join- 
tenants  without  writ  remains  at  the  common  law,  which  could  not  be 
done  by  parol.     And  so  it  is  and  for  the  same  reason  of  tenants  in 
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common.  But  if  two  tenants  in  common  be,  and  they  make  partition 
by  parol,  and  execute  the  same  in  severalty  by  livery,  this  is  good, 
and  sufficient  in  law.  And  therefore  where  books  say,  the  jointenants 
made  partition  without  deed,  it  must  be  intended  of  tenants  in  common 
and  executed  bj'  liverj'. 

Lit.  §  262.  Also,  if  a  man  be  seised  in  fee  of  a  carve  of  land  by 
just  title,  and  he  disseise  an  infant  within  age  of  another  carve,  and 
hath  issue  two  daughters,  and  dieth  seised  of  both  carves,  the  infant 
being  then  within  age,  and  the  daughters  enter  and  make  partition,  so 
as  the  one  carve  is  allotted  for  the  part  of  the  one,  as  per  case  to  the 
youngest  in  allowance  of  the  other  carve  which  is  allotted  to  the  pur- 
party  of  the  other,  if  afterward  the  infant  enter  into  the  carve  whereof 
he  was  disseised  upon  the  possession  of  the  parcener  which  hath  the 
same  carve,  then  the  same  parcener  may  enter  into  the  other  carve 
which  her  sister  hath,  and  hold  in  parcenary  with  her.  But  if  the 
j'oungest  alien  the  same  carve  to  another  in  fee  before  the  entrj*  of  the 
infant,  and  after  the  infant  enter  upon  the  possession  of  the  alienee, 
then  she  cannot  enter  into  the  other  carve  ;  because  bj'  her  alienation 
she  hath  altogether  dismissed  herself  to  have  anj'  part  of  the  tenements 
as  parcener.  But  if  the  j-oungest  before  the  entry  of  the  infant  make  a 
lease  of  this  for  term  of  jears,  or  for  term  of  life,  or  in  fee  tail  saving 
the  reversion  to  her,  and  after  the  infant  enter,  there  peradventure 
otherwise  it  is ;  because  she  hath  not  dismissed  herself  of  all  which 
was  in  her,  but  hath  reserved  to  her  the  reversion  and  the  fee,  &c. 

Co.  Lit.  173  b,  174  a.  What  if  the  whole  estate  in  part  of  the  pur- 
partj'  of  one  parcener  be  evicted  bj-  a  title  paramount ;  whether  is  the 
whole  partition  avoided,  for  that  Littleton  here  putteth  the  case  that 
the  whole  purpartj'  of  the  one  is  defeated? 

The  second  question  is,  whether  if  but  part  of  the  state  of  one  co- 
parcener be  evicted,  as  an  estate  in  tail,  or  for  life,  leaving  a  reversion 
Mn  the  coparcener,  whether  that  shall  avoid  the  partition  in  the  whole? 

To  the  first  it  is  answered,  that  if  the  whole  estate  in  part  of  the 
purparty  be  evicted,  that  shall  avoid  the  partition  in  the  whole,  be  it  of  a 
manor,  that  is  entire,  or  of  acres  of  ground,  or  the  like  that  be  several ; 
for  the  partition  in  that  case  implieth  for  this  purpose  both  a  warranty 
and  a  condition  in  law,  and  either  of  them  is  entire,  and  giveth  an  entry 
in  this  case  into  the  whole.  And  so  hath  it  been  lately  resolved  both 
in  the  case  of  exchange  and  of  the  partition. 

To  the  second,  if  any  estate  of  freehold  be  evicted  from  the  copar- 
cener in  all  or  part  of  her  purparty,  it  shall  be  avoided  in  the  whole. 
As  if  A.  be  seised  in  fee  of  one  acre  of  land  in  possession,  and  of  the 
reversion  of  another  expectant  upon  an  estate  for  life,  and  he  disseise 
the  lessee  for  life  who  makes  continual  claim  ;  A.  dieth  seised  of  both 
acres,  and  hath  issue  two  daughters  ;  partition  is  made,  so  as  the  one 
acre  is  allotted  to  the  one,  and  the  other  acre  to  the  other ;  the  lessees 
enter :  the  partition  is  avoided  for  the  whole,  and  so  likewise  hath  it 
been  lately  resolved. 
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Yet  tliere  is  a  diversity  between  the  warrantj-,  and  the  condition 
wliich  the  law  createth  upon  the  partition.  Where  one  coparcener 
taketh  benefit  of  the  condition  in  law,  she  defeateth  the  partition  in 
the  whole.  But  when  she  voucheth  by  force  of  the  warranty  in  law  for 
part,  the  partition  shall  not  be  defeated  in  the  whole,  but  she  shall 
recover  recompense  for  that  part.  And  therein  also  there  is  another 
diversity  between  a  recovery  in  value  by  force  of  the  warranty  upon 
the  exchange  and  upon  the  partition.  For  upon  the  exchange,  he  shall 
recover  a  full  recompense  for  all  that  he  loseth.  But  upon  the  partition 
she  shall  recover  but  the  moietj-,  or  half  of  that  which  is  lost,  to  the 
end  that  the  loss  may  be  equal. ^ 

Lit.  §  290.  Also,  jointenants  (if  they  will)  may  make  partition  be- 
tween them,  and  the  partition  is  good  enough;  but  the}-  shall  not  be 
compelled  to  do  this  by  the  law ;  but  if  the}'  will  make  partition  of 
their  own  will  and  agreement,  the  partition  shall  stand  in  force. 

Lit.  §  318.  Also,  tenants  in  common  may  well  make  partition  be- 
tween them  if  they  will,  but  they  shall  not  be  compelled  to  make  parti- 
tion by  the  law  ;  but  if  they  make  partition  between  themselves  by  their 
agreement  and  consent,  such  partition  is  good  enough,  as  is  adjudged 
in  the  book  of  assizes. 

St.  31  Hen.  VIII.  c.  I.''  II.  Be  it  therefore  enacted  by  the  King 
our  most  dread  sovereign  lord,  and  by  the  assent  of  the  Lords  spiritual 
and  temporal,  and  by  the  Commons,  in  this  present  Parliament  assem- 
bled, that  all  joint  tenants  and  tenants  in  common,  that  now  be,  or 
hereafter  shall  be,  of  anj'  estate  or  estates  of  inheritance  in  their  own 
rights,  or  in  the  right  of  their  wives,  of  any  manors,  lands,  tenements 
or  hereditaments  within  this  realm  of  England,  Wales,  or  the  marches 
of  the  same,  shall  and  may  be  coacted  and  compelled,  by  virtue  of  this 
present  Act,  to  make  partition  between  them  of  all  such  manors,  lands, 
tenements  and  hereditaments,  as  they  now  hold,  or  hereafter  shall  hold 
as  joint  tenants  or  tenants  in  common,  by  writ  de  participatione 
faciendct,  in  that  case  to  be  devised  in  the  King  our  sovereign  lord's 
Court  of  Chancerj-,  in  like  manner  and  form  as  coparceners  by  the 
common  laws  of  the  realm  have  been  and  are  compellable  to  do,  and 
the  same  writ  to  be  pursued  at  the  common  law. 

III.  Pi'ovided  alwaj'  and  be  it  enacted,  that  every  of  the  said  joint 
tenants  or  tenants  in  common,  and  their  heirs,  after  such  partition 
made,  shall  and  may  have  aid  of  the  other  or  of  their  heirs,  to  the 
intent  to  deraign  the  warrantj'  paramount,  and  to  recover  for  the  rate, 
as  is  used  between  coparceners  after  partition  made  bj'  the  order  of 
the  common  law ;  anything  in  this  Act  contained  to  the  contrary 
notwithstanding. 

I  See  Eawle,  Gov.  for  Title  (5th  ed.),  §§  277-279  ;  Weiser  v.  JFeiser,  5  "Watts,  279 
(1836)  ;  Patterson  v.  Lanning,  10  Watts,  135  (1840)  ;  Walker  v.  Hall,  15  Ohio,  3-55 
(1864). 

^  The  preamble  is  omitted. 
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MOREICE'S  CASE. 

CoMMOir  Pleas.     1585. 

[Reported  6  Co.  12  6.] 

Between  Smith  and  Morrice,  the  case  was  such :  two  joint  tenants 
are  with  warranty,  and  partition  was  made  between  them  by  judgment  in 
a  writ  oi  partitionefacienda  by  force  of  the  Statute  of  1  H.  8,  cap.  1. 
And  it  was  adjudged  that  the  warranty  remained  because  by  the  King's 
writ  they  are  compellable  by  the  Statute  (to  which  every  one  is  party) 
to  make  partition,  and  the  partj'  has  pursued  his  remed}'  according  to 
the  Act,  and  therefore  none  can  have  wrong  by  the  operation  of  the 
Statute,  to  which  every  one  is  part^' :  but  if  thej'  had  made  partitiori 
by  deed,  by  consent,  after  the  said  Act,  although  thej- were  compellable 
by  writ  to  make  partition,  yet  forasmuch  as  they  had  not  pursued  the 
Statute  to  make  partition  bj'  writ,  therefore  such  partition  doth  remain 
at  the  common  law,  and  by  consequence  the  warranty  is  gone,  as  it  is 
agreed  in  29  E.  3,  Tit.  Warranty,  70.  And  it  was  resolved,  that  after 
the  said  Statute,  although  now  joint  tenants  are  compellable  to  make 
partition  by  writ  as  coparceners  are,  j'et  thej'  maj'  not  make  partition 
b^'  parol  as  coparceners  maj-  b_y  the  common  law ;  and  the  reason  was, 
because  the  Statute  doth  not  extend  to  any  partition,  but  l)^-  a  writ  de 
partitionefacienda  onl}',  but  leaves  all  other  partitions  as  thej*  were 
before.  And  it  was  said,  if  there  are  two  joint  tenants  with  warrant}', 
and  the  one  disseises  the  other,  and  the  disseisee  brings  an  assize,  and 
on  his  praj-er  has  judgment  to  recover  in  severaltj^,  in  this  case  the  war- 
ranty is  gone ;  for  although  he  has  partition  by  judgment,  j-et  he  who 
is  bound  by  the  warranty  is  not  part}-,  or  privy,  or  consenting  to  it,  as 
he  is  when  the  partition  is  made  by  force  of  the  Act  of  Parliament. 
Note  reader,  although  some  books  are,  that  judgment  shall  be  given  to 
hold  in  severaltj'  in  the  case  of  joint  tenants,  as  10  E.  3,  40,  and  10 
Ass.  p.  27,  17,  yet  I  conceive  it  will  be  hard  in  law  to  maintain  the 
judgment ;  for  1,  the  plaintiff  in  assize  ought  to  recover  according  to 
his  plaint,  and  that  is  of  nothing  in  several.  2.  He  ought  to  recover 
in  the  assize  by  view  of  the  recognitors,  and  they  have  not  the  view  of 
an5-thing  in  severalty.  3.  It  will  be  to  the  plaintiff's  prejudice  as  v\rell 
for  the  survivor,  as  for  warranty  and  the  like :  and  tlierewith  agreeth 
21,  28  Ass.  p.  35,  .where  the  case  was  adjudged  not  upon  any  opinion 
at  the  assizes  but  upon  adjournment  into  the  Common  Pleas,  and  there 
adjudged  that  the  plaintiff  should  recover  generallj-,  although  the 
plaintiff  himself  prayed,  that  the  judgment  might  be,  that  he  should 
hold  in  severalty  ;  for  the  praj-er  of  the  party  will  not  alter  the  judg- 
ment of  the  law  in  such  case. 
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EBERT   V.   WOOD. 

Supreme  Court  of  Pennsylvania.     1807. 

[Eeporkd  1  Binn.  216.] 

This  was  a  writ  of  error  to  the  Common  Pleas  of  Faj'ette  County. 
Wood,  the  plaintiff'  below,  brought  an  action  of  partition  against  Ebert, 
to  which  he  pleaded  7ion  tenent  insimul.  At  the  trial  of  the  cause, 
Wood  gave  in  evidence  a  deed  from  a  certain  John  Lea  to  himself  for 
an  undivided  moiety  of  the  premises  in  the  declaration,  and  another 
deed  from  the  same  Lea  to  the  defendant  for  the  other  undivided 
moiet}-.  The  defendant  then  offered  parol  evidence  to  show  that 
Wood  and  himself,  before  the  institution  of  the  suit,  had  agreed  to 
make  partition,  and  that  accordingly  they  met  upon  the  ground,  and 
with  the  assistance  of  a  surveyor  mutually  employed  by  them,  they  ran 
and  distinctly  marked  a  line  of  partition,  and  actually  made  division  of 
the  land  by  each  taking  possession  of  the  part  allotted  to  him  by  the 
other,  which  had  been  so  held  in  severalty  ever  since.  This  evidence 
was  overruled  by  the  court,  and  a  bill  of  exceptions  sealed,  upon  which 
the  case  was  now  argued. 

Addison,  for  the  plaintiff  in  error. 

Moss,  for  the  defendant  in  error. 

TiLGHMAN,  C.  J.,  delivered  the  opinion  of  the  court. 

The  defendant  in  error  brought  an  action  of  partition  against  the 
plaintiff  in  error,  who  pleaded  nan  tenent  insimul,  and  thereupon  issue 
was  joined.  On  the  trial  of  the  issue,  Ebert  offered  to  give  evidence  of 
a  parol  partition  having  been  made  hy  lines  run  and  marked  on  the 
ground,  and  of  possession  having  been  taken  by  each  party  respectively 
according  to  this  partition,  and  the  part  allotted  to  each  having  been 
held  in  severalty  from  the  time  of  the  partition  to  the  time  of  bringing 
the  action.  This  evidence  was  overruled  by  the  court,  upon  which  a 
bill  of  exceptions  was  taken,  and  whether  the  evidence  was  properly 
rejected  is  the  question  now  to  be  decided. 

The  defendant  in  error  contends  that  the  evidence  ought  not  to  have 
been  admitted  :  1st,  because  the  partition  was  made  b}"  parol ;  2d,  be- 
cause if  it  had  been  in  writing,  it  was  not  admissible  on  the  issue  joined, 
but  ought  to  have  been  specially  pleaded. 

The  first  objection  is  founded  on  the  Act  of  Assembly  of  21st  March, 
1772,  by  which  a  writing  is  made  necessary  for  the  passing  of  any  estate 
or  interest  in  lands.  This  Act  of  Asserabl}',  so  far  as  respects  the  point 
under  consideration,  is  in  substance  the  same  as  the  English  Statute  of 
Frauds  and  Perjuries,  in  the  construction  of  which  it  has  been  deter- 
mined that  specific  execution  of  a  parol  agreement  shall  be  decreed  in 
equity,  where  the  agreement  has  been  carried  into  effect  in  part  only. 
This  determination  was  founded  on  two  principles :  1st,  that  where  the 
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parties  have  acted  upon  their  agreement,  there  is  no  danger  of  perjury 
in  proving  it ;  and  2d,  because  it  is  against  equity  that  a  man  should 
refuse  to  perfect  an  agreement,  from  which  he  had  derived  benefit  by  an 
execution  in  part.  Whether  the  Courts  of  Chancery  have  gone  further 
than  they  ought,  in  thus  indirectly  giving  efficacy  to  a  parol  agree- 
ment concerning  land,  we  do  not  think  ourselves  at  liberty  now  to  in- 
quire ;  because  the  principles  I  have  mentioned  have  been  adopted  by 
this  court,  and  long  considered  as  the  law  of  the  land  ;  and  to  question 
them  now  would  shake  many  titles  acquired  under  their  authority.  We 
therefore  think  ourselves  bound  to  say  that  the  evidence  offered  by 
Ebert  ought  to  have  been  received,  unless  it  was  improper  because 
not  applicable  to  the  issue  joined,  which  is  the  second  point  for 
consideration. 

The  plaintiff  below  declared  that  he  and  the  defendant  held  the  land 
together  and  undivided  ;  the  defendant  pleaded  that  they  did  not  hold 
it  together  ;  and  this  was  the  point  of  the  issue.  Now  what  was  the 
evidence  offered  by  the  defendant?  Why,  that  he  and  the  plaintiff  had 
made  partition,  which  was  in  direct  affirmance  of  his  plea,  that  they 
did  not  hold  together  ;  because  if  they  held  in  severalty,  they  could  not 
hold  together.  The  court  are  of  opinion,  therefore,  that  the  evidence 
offered  by  the  defendant  below  ought  to  have  been  received,  and  that 
the  judgment  of  the  court  of  Fayette  County  was  erroneous,  and  must 
be  reversed. 

Judgment  reversed.^ 


DUNCAN  V.   SYLVESTER. 

Supreme  Judicial  Court  of  Maine.     1839. 

[Beported  16  Me.  388.] 

This  was  a  petition  for  partition,  wherein  the  petitioner  claimed  an 
undivided  moiety  of  the  land  described  in  the  petition,  by  virtue  of  a 
convej'ance  to  him  b3'  Abner  Knight,  by  deed  dated  July  19,  1819, 
conveying  to  him  an  undivided  moiety  of  a  tract  of  land  of  which  the 
premises  are  part.     The  respondent  denied  the  seisin  of  the  petitioner. 

At  the  trial  before  Weston,  C.  J.,  the  respondent  offered  to  prove, 
that  one  George  Knight  was  tenant  in  common  with  the  petitioner  by 
virtue  of  a  conveyance  to  him  by  the  same  Abner  Knight,  b^'  a  deed  of 
warranty  to  him,  dated  July  18,  1817,  of  the  other ,  undivided  half  of 
the  whole  tract  of  land  ;  that  before  Jul3'  18,  1823,  George  Knight  and 
the  petitioner  made  a  division  of  the  tract  bj'  metes  and  bounds,  caus- 
ing the  land  to  be  survej-ed,  but  the  division  was  merely  by  parol,  no 
deeds  being  exchanged  ;  that  from  the  time  of  the  division  the  petitioner 
and  those  claiming  under  him,  and  said  George  Knight  and  those  claim- 
ing under  him,  have  severally  enclosed,  occupied  and  improved  the  por- 
1  Accord.,  fVood  v.  Fleet,  36  N.  Y.  499  (1867). 
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tion  so  set  off  to  them  respectively ;  that  after  the  parol  division,  on 
July  18,  1823,  the  petitioner  conveyed  by  deed  of  warranty  to  Jones 
Shaw,  by  metes  and  bounds,  that  portion  of  the  land  assigned  to  him 
by  the  survey  and  the  parol  petition  as  his  half;  that  George  Knight 
by  his  deed  of  warranty,  June  20,  1833,  conveyed  to  the  respondent, 
by  metes  and  bounds,  that  portion  of  the  land  which  was  so  set  off  to 
him  as  his  half,  the  last  described  tract  being  that  of  which  partition 
is  claimed  in  this  process ;  and  that  since  the  convej'ance  by  George 
Knight  to  the  respondent,  he  had  occupied  the  same  openly,  exclu- 
sivelj-,  and  adversely  to  the  petitioner  and  all  others.  A  default  was 
entered  by  consent,  which  was  to  be  taken  off,  if  in  the  opinion  of  the 
court,  the  evidence  offered  hj  the  respondent  would  be  sufficient  to  dis- 
prove the  title  of  the  petitioner,  and  the  case  stand  for  trial ;  otherwise 
judgment  was  to  be  rendered  thereon. 

Alden  and  W.  G.  Crosby,  for  the  respondent. 

Thayer,  for  the  petitioner. 

The  opinion  of  the  court  was  drawn  up  by 

Weston,  C.  J.  Assuming,  for  the  purpose  of  determining  its  legal 
bearing,  that  the  testimony  offered  by  the  respondent  had  been  received, 
it  appears  that  in  July,  1819,  one  George  Knight  and  the  petitioner 
were  tenants  in  common  of  a  tract  of  land,  of  which  the  part  described 
in  the  petition  was  understood  to  constitute  one-half.  In  July,  1823, 
Knight  and  the  petitioner  caused  the  whole  to  be  surveyed,  and  there- 
upon made  a  parol  partition  of  the  same  by  metes  and  bounds,  in  pur- 
suance of  which  the  parties  and  those  claiming  under  them,  have  since 
occupied  in  severaltj-.  In  the  same  month  of  July,  the  petitioner  con- 
veyed, by  a  deed  of  warrant}',  the  part  assigned  to  him,  to  Jones  Shaw, 
by  metes  and  bounds.  And  in  June,  1833,  Knight  also  conveyed,  by 
deed  of  warranty,  the  part  assigned  to  him,  by  metes  and  bounds,  to 
the  respondent. 

Neither  the  parol  division,  nor  the  subsequent  corresponding  occu- 
pation, nor  the  conveyance  by  each  of  the  purparty  assigned  to  him, 
operated  as  an  effectual  legal  partition.  Knight  and  the  petitioner  were 
seised  joer  mi  et  per  tout,  and  neither  could  invest  the  other  with  a  sepa- 
rate title  to  a  portion  of  the  tract,  without  the  formality  of  a  deed.  Each 
therefore  may  avoid  the  convej-ance  of  the  other,  so  that  it  may  not  in- 
terpose an  obstacle  to  a  just  and  equal  partition.  The  tenancy  in  com- 
mon embracing  the  whole  tract,  neither  can,  by  his  own  act,  exclude 
the  other  from  any  part  of  it.  The  petitioner  has  elected  to  avoid  these 
proceedings,  as  far  as  he  can  do  so,  and  he  now  claims  partition  of  that 
which  he  had  assigned  by  parol  to  his  co-tenant. 

The  Statute  authorizes  partition  to  be  made  between  those  who  are 
interested  in  the  estate,  and  requires  that  all  persons  so  interested 
should  be  notified.  Knight  has  the  same  interest  in  the  part,  which 
the  petitioner  conveyed  to  Shaw,  as  the  petitioner  has  in  the  part  con- 
veyed by  Knight  to  the  respondent ;  and  both  Shaw  and  the  respon- 
dent are  interested  in  that  part  of  the  estate,  which  may  finally  inure 
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to  them,  by  force  of  the  estoppel,  arising  from  the  deeds  to  them  re- 
spectivel}'.  Varnum  v.  Abbott  et  als.,  12  Mass.  E.  474.  The  respon- 
dent therefore  having  an  interest  in  the  land,  and  being  privy  in  estate 
with  Knight,  has  the  same  right  to  require  that  in  the  partition,  the 
conveyance  made  by  the  petitioner  should  be  disregarded,  as  the 
petitioner  has  to  insist,  that  the  conveyance  made  by  Knight  should 
be  disregarded.  The  result  is,  that  to  make  the  partition  legal  and 
effectual,  it  should  be  made  of  the  whole  tract.  And  this  is  the  reason 
why  conveyances  made  by  one  co-tenant  of  a  part  in  severalty-,  or  of 
his  interest  in  a  part,  may  be  avoided  bj'  the  other  co-tenants,  when 
they  take  measures  to  effect  partition  at  law.  It  is  a  violation  of  this 
principle  to  attempt  to  do  it  piecemeal.  If  two  are  tenants  in  common 
of  an  hundred  acres  of  land,  eligible  for  the  site  of  a  village,  and  each 
sells  in  severalty  a  few  small  house  lots,  constituting  but  a  small ,  pro- 
portion of  what  each  is  entitled  to,  it  would  be  most  inconvenient  to 
sustain  a  separate  petition  for  partition  of  each  of  these  small  lots.  In 
such  case  the  co-tenant,  who  petitions,  should  describe  and  aver  his 
interest  in  the  whole  tract,  and  it  would  then  be  easy,  as  it  would  be 
most  equitable  and  just,  for  the  commissioners  to  make  partition  in  such 
a  way  as  to  quiet  the  several  grantees  of  each. 

In  Miller  v.  Miller  et  al,  13  Pick.  237,  it  was  decided  by  the  court, 
"as  a  well-settled  rule  of  law,  that  a  tenant  in  common  cannot  enforce 
partition  of  a  part  of  the  common  tenement,  by  metes  and  bounds." 
And  we  are  of  opinion,  that  the  default  must  be  taken  off;  and  if  the 
petitioner  would  maintain  his  process,  he  must  so  amend,  as  to  include 
the  whole  tract.  And  if  upon  the  appointment  of  the  comtaissionera, 
they  should  find  the  former  partition  just  and  equal,  as  there  is  much 
reason  to  believe  they  will,  they  will  make  it  in  the  same  manner ;  the 
effect  of  which  will  be  to  vest  the  title  in  the  respective  grantees  in 
severalty,  by  estoppel.  And  in  this  mode,  the  attempt  of  the  petitioner, 
after  having  enjoyed  and  actually  sold  one  half  of  the  land,  to  get  away 
a  part  of  the  residue  may  and  should  be  defeated.^ 

1  See  Porter  v.  mil,  9  Mass.  34  (1812).  Contra,  Eaton  v.  Tallmadge,  24  Wis. 
217  (1869). 
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HALL  V.  PIDDOCK. 

New  Jersey  Court  op  Chancery.     1871. 
[Eeported  6  C.  E.  Green,  311.] 

The  argument  of  this  cause  was  had  upon  the  bill,  answer  and 
proofs. 

Mr.  L.  ZahrisMe,  for  complainant. 

Mr.  G.  A.  Allen,  for  defendants. 

The  Chancellor.  [Hon.  Abraham  O.  Zabriskie.J  The  object  of 
the  bill  in  this  ease  is  to  restrain  partition  proceedings  commenced  at 
law,  and  for  an  equitable  partition  in  this  court.  Courts  of  law  have 
jurisdiction  of  partition,  as  well  as  courts  of  equitj*,  and  when  proceed- 
ings have  been  commenced  at  law  the  tribunal  must  retain  the  juris- 
diction, and  a  court  of  equity  will  not  interfere  with  it,  unless  such 
interference  becomes  necessary  to  protect  some  party  thereto  from 
fraud  or  wrong,  or  to  secure  to  him  some  clear  right  which  the  law 
tribunal,  from  the  manner  of  proceeding  before  it,  cannot  secure.  For 
such  purpose  courts  of  equity,  in  exercising  one  of  their  principal  func- 
tions, which  is  to  remedy  injustice  occasioned  by  the  strict  rules  of  the 
law  and  the  manner  of  proceeding  in  courts  of  law,  will  interfere  to 
prevent  a  failure  of  justice  and  loss  of  rights. 

In  this  case  the  complainant  is  tenant  in  common  with  the  defend- 
ants, of  an  acre  of  land  partly  covered  with  buildings,  situate  in  the 
countj'  of  Hunterdon,  of  which  he  owns  three-fourths,  and  the  defend- 
ants one-fourth.  He  claims  that  the  buildings  on  the  land  were  erected 
by  those  under  whom  he  derives  his  title  to  the  three-fourths,  and  that 
no  part  were  erected  by  the  defendants,  or  those  under  whom  they 
obtained  title. 

The  land  belonged  to  Abraham  Van  Horn,  who  died  in  1813.  He 
devised  it  to  his  wife  for  life,  and  then  to  trustees  for  his  son  Matthew 
for  his  life,  and  at  the  death  of  Matthew  to  his  four  sons.  The  widow, 
Matthew,  and  three  of  his  sons,  convej-ed  the  land  to  Abraham  L. 
Voorhis,  covenanting  that  the  fourth  son,  George,  should  convey,  when 
of  age.  Abraham  L.  Voorhis  conve^'ed  to  D.  Sanderson,  who  supposed 
that  the  title  was  perfect,  and  erected  some  buildings  ;  Sanderson  con- 
veyed to  John  Hall,  who  supposed  the  title  good,  erected  other  build- 
ings at  consideralile  expense,  and  kept  a  hotel  in  the  mansion-house 
built  by  him  on  the  premises.  There  were  no  improvements  on  the 
premises  when  conveyed  to  Abraham  L.  Voorhis.  In  1865  Matthew 
died,  and  on  the  1st  of  April  of  that  year  his  son  George  conveyed  his 
fourth  to  the  defendants.  Hall,  believing  his  title  good,  denied  their 
rio^ht,  which  they  established  by  bringing  an  ejectment.  The  defend- 
ants then  applied  to  the  Chief  Justice  for  the  appointment  of  commis- 
sioners to  divide,  under  the  Statute  for  the  more  easy  partition  of 
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lands ;  and  such  proceedings  were  had  on  that  application,  that  an 
order  for  sale  was  made  before  the  complainant  had  any  knowledge  of 
the  proceedings.  The  regularity  and  legaUty  of  these  proceedings  are 
not  denied. 

These  facts  stated  in  the  bill  are  all  admitted  by  the  answer,  except 
the  allegation  of  the  complainant,  that  he  and  those  under  whom  lie 
claims  supposed  that  they  had  good  title  to  the  whole  of  the  premises. 
Upon  this  point  much  evidence  has  been  taken.  But  as  this  question, 
in  the  view  I  take  of  the  matter,  is  not  material  to  the  decision,  I  sliall 
not  review  this  evidence. 

The  rule  that  a  tenant  in  common,  who  has  made  improvements  on 
the  land  held  in  common,  is  entitled  to  an  equitable  partition,  is  well 
established,  and  is  hardly  disputed  by  counsel.  The  only  good  faith 
required  in  such  improvements  is  that  they  should  be  made  honestl}' 
for  the  purpose  of  improving  the  property-,  and  not  for  embarrassing 
his  co-tenants,  or  encumbering  their  estate,  or  hindering  partition. 
And  the  fact  that  the  tenant  making  such  improvements  knows  that  an 
undivided  share  in  the  land  is  held  by  another,  is  no  bar  to  equitable 
partition.  No  other  want  of  good  faith  is  alleged  or  contended  for  hy 
the  defendants  in  this  cause. 

The  peculiarities  of  an  equitable  partition  are  :  that  such  part  of  the 
land  as  may  be  more  advantageous  to  any  partj-  on  account  of  its  prox- 
imity to  his  other  land,  or  for  any  other  reason,  will  be  directed  to  be 
set  off  to  him  if  it  can  be  done  without  injurj'  to  the  others  ;  that  when 
the  lands  are  in  several  parcels  each  joint  owner  is  not  entitled  to  a 
share  of  each  parcel,  but  onh^  to  his  equal  share  in  the  whole  ;  that 
where  a  partition  exactly  equal  cannot  be  made  without  injurj-,  a  gross 
sum  or  j'earh'  rent  maj-  be  directed  to  be  paid  for  owelty  or  equality  of 
partition,  by  one  whose  share  is  too  large,  to  others  whose  shares  are 
too  small ;  and  that  where  one  joint  owner  has  put  improvements  on 
the  propert}',  he  shall  receive  compensation  for  his  improvements, 
either  by  having  the  part  upon  which  the  improvements  are,  assigned 
to  him  at  the  value  of  the  land  without  the  improvements,- or  b^-  com- 
pensation directed  to  be  made  for  them. 

The  doctrine  as  to  allowance  for  improvements  is  laid  down  by  Jus- 
tice Story  in  1  Eq.  Jur.  §  655.  It  was  recognized  and  acted  on  by  the 
English  Court  of  Exchequer  in  equity,  in  Swan  v.  Swan,  8  Price,  518  ; 
by  the  courts  of  New  York,  in  Town  v.  Needham,  3  Paige,  658  ;  St. 
Felix  V.  BanMn,  3  Edw.  Ch.  323  ;  ConUin  v.  Conklin,  3  Sandf.  Ch. 
65,  and  Green  v.  Putnam,  1  Barb.  S.  C.  500  ;  and  hj  this  court,  in 
Brookfield  v.  Williams,  1  Green's  Ch.  341 ;  Obert  v.  Obert,  1  Halst. 
Ch.  397,  and  Doughaday  v.  Growell,  3  Stockt.  201. 

In  Oreen  v.  Putnam  and  Brookfield  v.  Williams,  as  in  this  case,  the 
improvements  were  made  bj'  tenants  in  common  in  reversion  during 
the  previous  life  estate,  which  was  held  no  bar  to  the  allowance.  And 
in  St.  Felix  v.  Rankin,  Conklin  v.  Conklin,  Dougliaday  v.  Crowell, 
Town  V.  Needham,  and  Brookfield  v.  Williams,  the  complainants 
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were  the  parties  claiming  the  allowance ;  and  the  allowance  in  these 
cases  was  not  made,  on  the  principle  that  a  party  asking  relief  in  equity 
must  first  do  what  is  equitable  himself. 

In  making  the  partition  in  this  case,  if  any  can  be  made  without 
great  injury,  the  share  or  one-fourth  to  be  allotted  to  the  defendants 
must,  if  practicable,  be  set  off  from  such  part  of  the  premises  as  has  no 
improvements  upon  it  or  improvements  of  small  value,  and  must  be 
equal  in  value,  without  improvements,  to  one-fourth  of  what  would  be 
the  value  of  the  whole  tract  if  it  had  no  improvements  upon  it. 

I  am  not  satisfied  from  the  evidence  that  this  tract  cannot  be  par- 
titioned in  this  manner  without  great  injury.  The  report  of  the  com- 
missioners appointed  by  the  Chief  Justice,  and  his  action  in  confirming 
it,  do  not  affect  the  question  as  res  adj udicata.  There  the  direction 
was  to  divide  the  whole  premises,  including  the  buildings,  into  four 
equal  shares,  and  to  assign  one  share  bj-  lot  to  each  of  the  original  ten- 
ants in  common.  I  am  satisfied  that  the  premises  could  not  be  divided 
in  that  manner  without  great  prejudice  to  the  owners. 

In  examining  the  map  annexed  to  the  answer,  I  see  that  the  north- 
east side  fronts  on  a  public  road,  and  that  on  the  northwest  side  of  the 
tract  a  lot  of  ninetj'  feet  in  front,  with  a  depth  which  might  be  extended 
to  two  hundred  and  forty-five  feet,  being  nearly  one-half  of  the  whole 
tract,  has  upon  it  onl^'  a  granary  and  a  shed.  If  these  are  of  small 
value,  their  value  might  be  disregarded  by  consent  of  the  complainant ; 
or  if  they  are,  as  seems  probable,  buildings  that  can  be  removed  without 
much  loss,  the  right  to  remove  them  within  a  reasonable  time  might  be 
reserved  to  the  complainant.  Coupled  with  the  right  in  equitj'  to  allow 
a  proper  amount  as  owelty  to  equalize  the  partition,  the  evidence, 
which  consists  mainly  of  the  opinions  of  witnesses  without  regard  to 
these  matters,  does  not  convince  me  that  a  partition  cannot  be  made 
without  great  injury. 

It  must,  therefore,  be  referred  to  a  master,  to  inquire  into  and  report 
what  would  be  the  value  of  the  whole  tract  if  no  improverhents  had 
been  made  upon  it,  and  whether  some  part  of  the  tract  upon  which  no 
improvements  have  been  made,  or  only  improvements  of  small  value, 
or  tliat  can  be  removed  without  material  loss,  cannot  be  set  off,  which 
will  be,  without  improvements,  equal  in  value  to  one-fourth  of  tlie  value 
of  the  whole  tract  so  ascertained  ;  or  whether  such  part  cannot  he  set 
off  in  that  manner  by  allowing  or  charging  a  reasonable  sum  for  owelty  ; 
and  whether  such  partition  can  be  made  without  great  prejudice  to  the 
owners  of  the  propert}'.  And  further  to  inquire  into  and  report  what 
is  the  present  value  of  the  premises  with  the  improvements  now  stand- 
ing on  them,  and  also  what  has  been  the  yearly  net  value  of  the  prem- 
ises from  April  1st,  1865,  when  the  defendants  acquired  their  title  to 
the  one-fourth  of  it. 

The  defendants  are  entitled  to  such  portion  of  the  fourth  of  the  net 
proceeds  of  the  premises  as  belongs  to  the  land.  The  proper  way  to 
ascertain  and  apportion  that,  is  to  give  to  the  land  such  proportion 
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of  the  whole  net  yearly  value,  as  the  value  of  the  land  bears  to  the 
value  of  the  whole  premises,  and  to  award  one-fourth  of  it  to  the 
defendants. 

If  it  shall  appear  that  the  premises  cannot  be  divided  in  the  manner 
directed,  a  sale  must  be  ordered,  and  out  of  the  proceeds  of  the  sale  a 
proper  allowance  made  for  the  value  of  the  improvements  put  upon 
the  premises.  The  part  of  the  proceeds  to  be  allowed  for  the  improve- 
ments must  be  such  proportion  as  the  value  of  the  improvements,  that 
is  the  excess  of  the  value  of  the  whole  over  the  value  of  the  land,  bears 
to  the  value  of  the  whole  premises.  The  cases  of  Conklin  v.  OonJclin 
and  Oreen  v.  Putnam,  are  authority  for  such  allowance  out  of  the  pro- 
ceeds of  the  sale.  In  the  last  case,  Justice  Paige  says  :  "  Where  one 
tenant  in  common  lays  out  mone}'  in  improvements  on  the  estate,  a 
court  of  equity  will  not  grant  a  partition  without  first  directing  an 
account  and  suitable  compensation,  or  else  in  the  partition  it  will  assign 
to  such  tenant  in  common  that  part  of  the  premises  on  which  the  im- 
provements have  been  made."  And  he  directs  a  reference  to  inquire 
into  the  value  of  the  buildings,  and  b^'  whom  paid  for,  and  the  amount 
of  rents  and  profits,  and  by  whom  received,  so  that  in  case  a  sale 
should  be  ordered  the  proper  allowance  might  be  made. 

The  costs  and  expenses  incurred  bj'  the  defendants  in  the  proceed- 
ings for  partition  begun  b}-  them,  must  be  allowed  out  of  the  proceeds 
of  sale ;  those  proceedings  were  authorized  by  Statute,  and  were 
arrested  hy  this  court  in  order  that  more  full  equity  might  be  done 
between  the  parties  than  could  be  done  at  law.-' 


MARKS   V.    SEWALL. 

Supreme  Judicial  Coukt  of  Massachusetts.     1876. 

[Heported  120  Mass.  174.] 

Appeal  by  David  L.  Marks  from  the  decree  of  the  Probate  Court 
accepting  the  report  of  the  commissioners  appointed  to  make  partition 
of  the  real  estate  of  Moses  B.  Sewall,  deceased,  and  confirming  and 
establishing  the  partition. 

At  the  hearing,  before  Morton,  J.,  it  appeared  that  Moses  B.  Sewall 
died  in  March,  1872,  seised  of  the  following  among  other  parcels  of 
real  estate :  A  lot  of  vacant  land  on  High  Street,  Boston,  containing 
4875  square  feet,  valued  at  $97,500,  and  a  lot  of  land  with  buildings 
thereon  on  Monument  Avenue,  Charlestown,  containing  3177  square 
feet,  valued  at  Si 2,500. 

1  See  Scott  v.  Guernsey,  48  N.  Y.  106  (1871)  ;  Ford  v.  Knapp,  102  N.  Y.  135 
(1836). 
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Sewall  left  as  his  heirs  four  daughters,  Mary  F.  "Wales,  wife  of  T.  C. 
Wales,  Annie  L.  Sewall,  Linnie  P.  Sewall  and  Lilla  M.  Sewall,  and 
two  sons,  Charles  H.  Sewall  and  George  P.  Sewall.  Charlestowa 
became  a  part  of  Boston,  by  annexation,  on  January  1,  1874. 

Charles  H.  Sewall,  on  February  1,  1873,  mortgaged  to  David  L. 
Marks  an  undivided  sixtli  part  of  the  estate  on  High  Street,  Boston, 
the  same  being  described  by  metes  and  bounds,  as  security  for  the  pay- 
ment of  his  note  for  110,000,  payable  in  five  years  from  date,  with 
interest  quarterly,  at  the  rate  of  seven  per  cent,  per  annum,  and  on  the 
same  date  Marks  executed  an  instrument  recorded  with  the  mortgage, 
wherein  he  recited  the  mortgage  and  declared  that  the  note  and  mort- 
gage were  held  by  him  in  trust  that  Charles  H.  Sewall  should  pay  him 
for  the  support  and  maintenance  of  Ellen  M.  Sewall,  wife  of  Charles 
H.,  and  daughter  of  said  Marks,  and  for  the  support  and  maintenance 
of  the  infant  daughter  of  Charles  H.  and  Ellen  M.  Sewall,  during  their 
lives  or  the  life  of  either  of  them,  the  sum  of  $700  per  annum,  in  quar- 
terlj'  payments,  and  to  secure  to  Mrs.  Sewall  the  care  and  custody  of 
their  child. 

On  April  22,  1874,  the  Probate  Court  appointed  commissioners  to 
make  partition  of  all  the  real  estate  of  Moses  B.  Sewall,  which  anj^ 
party  interested  should  require  to  have  included  in  the  partition  among 
the  heirs  aforesaid,  and  they  reported  as  follows:  "Whereas  the  said 
lot  of  land,  situated  on  High  Street  in  the  city  of  Boston,  is  of  greater 
value  than  the  share  of  either  party,  and  cannot  in  our  judgment  be 
divided  without  damage  to  the  owners,  and  whereas  George  P.  Sewall, 
Mary  F.  Wales,  Annie  L.  Sewall,  Linnie  P.  Sewall  and  Lilla  M.  Sewall 
are  willing  to  have  said  lot  of  land  set  off  to  them  together,  and  to  pay 
to  Charles  H.  Sewall  such  sum  of  money  as  may  be  awarded  :  we  have 
set  oflF  and  assigned  to  the  said  George  P.  Sewall,  Mary  F.  Wales, 
Annie  L.  Sewall,  Linnie  P.  Sewall  and  Lilla  M.  Sewall,  the  said  lot  of 
land  situated  on  High  Street,  in  said  city  of  Boston,  to  be  held  by 
them  in  common,  but  separate  from  the  share  of  Charles  H.  Sewall, 
and  we  have  awarded  that  they  shall  pa}^  to  the  said  Charles  H.  Sewall 
the  sum  of  $5833.33  to  make  the  partition  just  and  equal.  And  we 
have  set  off  and  assigned  to  the  said  Charles  H.  Sewall  said  lot  of  land, 
situated  in  that  part  of  said  city  of  Boston  which  was  recently  the  citj' 
of  Charlestown,  Charles  H.  Sewall  to  receive  from  the  said  George  P. 
Sewall,  Mary  F.  Wales,  Annie  L.  Sewall,  Linnie  P.  Sewall  and  Lilla 
M.  Sewall,  the  sum  of  $5833.33,  to  make  the  partition  just  and  equal." 
Their  report  was  accepted,  November  11,  1874,  and  the  partition  con- 
firmed and  established.  From  this  decree  David  L.  Marks  appealed, 
and  assigned  the  following  reasons  : 

"  Because  the  decree  did  not  set  off  to  said  Marks  his  interest  in  the 
High  Street  estate,  or  award  payment  in  monej'  therefor  ;  and  because 
the  money  awarded  by  the  commissioners  had  not  been  paid  to  said 
Marks,  he  being  entitled  thereto,  or  secured  to  bis  satisfaction,  or  to 
the  satisfaction  of  the  Probate  Court." 
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It  appeared  that  the  heirs  to  whom  the  High  Street  estate  was  set 
off  were  able  to  pay  the  value  of  Charles  H.  Sewall's  interest  therein, 
in  case  partition  of  that  estate  by  itself  should  be  made,  the  entire 
estate  set  off  to  them,  and  it  should  be  awarded  that  the  value  of 
Charles  H.  Sewall's  interest  should  be  paid  in  money.  Further  it  ap- 
peared that  Charles  H.  Sewall  had  refused  and  still  refused  to  agree  to 
the  substitution  of  any  other  security-  on  the  note  given  by  him  to  Marks. 

Upon  these  facts  the  judge  affirmed  the  decree  of  the  Probate  Court, 
and  upon  request  of  Marks,  reported  the  case  for  the  consideration  of 
the  full  court. 

H.  31.  Morse,  Jr.,  for  the  appellant. 

E.  L.  Barney,  for  Charles  H.  Sewall. 

J.  It.  Bullard,  for  the  other  appellees. 

Devens,  J.  It  is  conceded,  as  a  general  pi-oposition,  that  a  tenant 
in  common,  as  against  his  co-tenants,  cannot  convey  his  interest  in  a 
specified  parcel  of  the  lands  held  in  common.  Adain  v.  Briggs  Iron 
Co.,  7  Cush.  361,  and  authorities  cited.  It  is,  however,  argued  that,  as 
when  the  conveyance  was  made  bj'  Charles  H.  Sewall,  it  purported  to 
convey  his  interest  in  the  High  Street  estate,  which  was  all  the  land 
then  lying  in  the  couut3-  of  Suffolk,  and  that  as  it  was  then  iu  the 
power  of  the  judge  of  probate  to  have  issued  a  separate  warrant  and 
caused  a  separate  partition  to  have  been  made  of  the  lands  lying  in 
that  count}',  (Gen.  Sts.  c.  136,  §  60,)  the  convejance  may  here  be 
treated  as  valid  against  the  co-tenants.  But  it  was  in  the  power  of 
the  Probate  Court  then,  by  one  commission,  to  have  made  partition  of 
all  the  real  estate  lying  within  the  State,  (Gen.  Sts.  c.  136,  §  48,)  and 
at  the  time  when  the  commission  was  actually  issued,  both  parcels 
which  were  to  be  divided  had,  by  the  annexation  of  territory-  of  Charles- 
town,  become  a  part  of  the  county-  of  Suffolk.  The  mere  fact  that,  but 
for  the  occurrence  of  this  latter  contingencj',  the  Probate  Court  could 
have  divided  the  lands  of  the  deceased  bj-  separate  commissions, 
does  not  entitle  the  appellant  to  claim  that  he  would  then  have  had, 
or  that  he  now  has,  a  right  to  have  the  High  Street  estate  separately 
divided. 

If,  as  against  the  co-tenants,  the  mortgage  made  \iy  Charles  H. 
Sewall  is  invalid,  the  court  should  not  refuse  to  confirm  the  decree  for 
partition.  While  the  court  maj-,  for  sufficient  reason,  set  aside  the 
return  of  the  commissioners  and  recommit  the  case,  (Gen.  Sts.  c.  136, 
§  74,)  j'et  the  reason  for  so  doing  should  be  because  there  is  sorne 
objection  to  the  return  as  made,  and  not  because  one  might  be  made 
which  would  facilitate  other  proceedings  before  another  tribunal  by  the 
appellant  against  Sewall.  If,  treating  the  mortgage  as  invalid,  the 
partition  is  a  fair  and  just  one,  it  should  be  confirmed. 

Nor,  if  the  partition  is  thus  confirmed,  is  the  appellant  entitled  to 
have  the  sum  of  $5833.33  (which  is  the  amount  in  money  to  be  p^id  to 
Charles  H.  Sewall)  first  paid  or  secured  to  him.  It  is  a  part  indeed  of 
the  proceeds  of  that  portion  of  his  inheritance  which  Sewall  assumed 
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to  convey  to  the  appellant ;  but  if  the  mortgage  be  invalid  as  to  tbem, 
the  co-tenants  have  the  right  here  to  have  the  partition  confirmed 
without  regard  to  any  relations  which  may  exist  between  Sewall  and 
the  appellant.  Decree  affirmed.'- 


EMSON   V.   POLHEMUS. 
New  Jersey  Couet  of  Errors  and  Appeals.     1877. 

[Reported  28  iV.  J.  Eq.  i39.] 

The  respondent,  Polhemus,  and  one  Hodson  were  tenants  in  common 
of  a  tract  of  woodland,  of  which  they  made  a  voluntary  partition,  by 
deeds  dated  August  21st,  1865.  These  deeds  were  duly  recorded.  Be- 
fore this  parting  of  the  propertj-,  the  appellant,  Emson,  had  recovered 
a  judgment  against  Hodson,  which  became  a  lieu  on  the  premises  in 
question ;  on  which  judgment,  and  long  subsequent  to  the  partition, 
that  is,  on  the  8th  of  August,  1871,  a  writ  oi  fieri  facias  was  issued, 
and  by  force  of  which  the  sheriff  sold  and  conveyed  to  Emson  the  undi- 
vided interest  of  Hodson  in  the  tract.  Having  obtained  a  sheriff's 
deed,  Emson  took  proceedings,  under  the  Act  "For  the  more  easy 
partition  of  lands  held  by  coparceners,  joint-tenants,  and  tenants  in 
common,"  for  the  partition  of  the  premises  between  himself  and  the 
respondent.  The  latter  thereupon  filed  the  bill  in  this  suit  to  re- 
strain such  proceedings  ;  on  the  final  hearing  this  injunction  was  made 
perpetual. 

Mr.  Joel  Parker,  for  appellant. 

Mr.  James  Wilson,  for  respondent. 

The  Chief  Justice.  [Hon.  Merger  Beaslet.J  In  order  to  affirm 
the  decree  in  this  case  it  is  necessary  to  maintain  the  general  proposi- 
tion, that  after  a  judgment  has  become  a  lien  on  the  undivided  share  of 
a  tenant  in  common  in  land,  such  tenant  in  common,  in  concert  with 
those  who  share  the  "estate  with  him,  can  make  a  voluntarj-  partition 
that  will,  if  fairly  made,  be  valid  with  respect  to  the  lien  of  such 
judgment. 

I  have  carefullj'  examined  the  cases  which  have  been  cited  in  sup- 
port of  the  proposition  thus  stated,  and  I  do  not  find  that  any  of  them 
can  be  regarded  as  a  precedent  in  its  favor.  The  nearest  approach  to 
adjudications  upon  the  point  are  those  holding  that  by  force  of  a 
voluntary  partition  made  by  the  husband,  the  right  of  dower  of  the 
wife  will  be  contracted  to  the  parcel  of  land  so  set  off  to  him.  But 
these  decisions  rest,  as  it  seems  to  me,  on  grounds  peculiar  to  them- 
selves. In  this  particular  it  is  not  easy  to  separate  the  interests  of  the 
husband  and  wife,  they  are  so  nearly  identical.  If  the  husband  acquires 
b3'  the  partition  an  advantageous  allotment,  both  he  and  his  wife  are 

1  So  Stewart  v.  Allegheny  Nat.  Bank,  101  Pa.  342  (1882).  But  see  Whitton  v. 
Whilion,  38  N.  H.  127  (1859). 
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equally  gainers,  and  there  is  a  parity  of  loss  to  each,  if  the  share  set 
off  to  the  husband  be  less  than  his  due.  The  right  of  the  wife  is  in- 
choate and  contingent,  so  that  the  husband  cannot  prejudice,  either 
from  his  folly  or  his  fraud,  her  interest,  without,  to  a  greater  degree, 
sacrificing  his  own.  It  is  not  to  be  wondered  at,  therefore,  that  courts 
have  maintained  that  the  act  of  the  husband,  in  taking  to  himself  his 
share  of  undivided  land,  shall  bind  the  wife  so  as  to  attach  her  dower 
exclusively  to  the  part  so  taken.  The  right  of  partition  is  paramount 
to  the  right  to  dower ;  and  when  the  husband  settles  the  extent  of  his 
own  right,  there  seems  nothing  inconsistent  with  principle  or  justice  in 
permitting  him  to  settle,  by  the  same  act,  the  extent  of  the  right  of  his 
wife.  The  judgment,  therefore,  in  Totten  v.  Stuyvesant,  3  Edw.  Ch. 
500,  which  maintains  this  doctrine,  is,  I  think,  founded  on  correct  prin- 
ciples. But  I  also  think  that  it  was  held  with  equal  propriety,  in  Bank 
V.  Hanna,  6  Ind.  20,  that  where  a  husband,  being  a  co-tenant,  conveyed 
his  estate  by  a  deed  in  which  the  wife  did  not  join,  and  the  grantee, 
with  the  other  co-tenants,  made  a  voluntarj-  partition,  such  distribution 
of  the  land  did  not  bind  the  wife  after  the  death  of  her  husband. 

But  the  relation  of  debtor  and  creditor  is  not,  in  a  matter  of  this 
kind,  to  be  likened  to  that  of  husband  and  wife,  for  while  the  in- 
terests of  the  latter  are  concurrent,  those  of  the  former  are  adverse ; 
and  to  give  to  the  debtor  the  status  of  the  husband  in  this  respect, 
so  that  he  can  affect  his  creditors,  would  be  both  unscientific  and 
impolitic. 

A  creditor  by  his  judgment,  and  a  mortgagee  \yy  his  deed,  gets  a 
lien  on  an  undivided  interest  in  the  land  of  his  debtor,  which  gives  him 
a  fixed  and  immediate  interest,  and  which  is  in  all  respects  paramount, 
as  far  as  it  extends,  to  the  right  of  the  debtor  in  the  property.  It  is 
obviouslj-  undeniable  that  these  lienholders  will  be  material]}'  affected 
by  the  allotment  of  the  particular  part  of  such  property  to  which  their 
lien  is  to  be  afSxed  by  the  law.  If  the  ascertainment  of  such  part  be 
made  by  an  appeal  to  the  judicial  power,  such  creditors  have  satis- 
factory guarantees  that  the  division  of  the  land  will  be  fair  and  just ; 
and  hence  the  proprietj-  of  the  provision  of  the  Statute  of  this  State,  that 
if,  at  the  time  of  making  partition,  a  lien  exists  "  upon  the  undivided  es- 
tate of  any  owner,  bj- judgment,  decree,  mortgage  or  otherwise,  such  lien 
sliall  thereafter  be  a  lien  only  on  the  share  assigned  or  allotted  to  such 
owner."  Rev.  p.  804,  §  36.  And  it  should  be  remarked,  in  passing,  that 
the  presence  in  the  Statute  of  a  direction  of  this  kind,  appears  to  intimate 
that  an  express  statutory  declaration  was  necessary  to  affect  the  claims 
of  the  lienholders,  even  bj-  a  judicial  division  of  the  land  among  the 
owners.  And  the  question,  therefore,  is  forciblj'  presented,  why  should 
this  same  force  be  imparted  to  the  self-directed  act  of  the  debtor  ?  In 
such  case  what  assurance  has  the  creditor  that  his  rights  will  be  ad- 
equately protected? 

The  general  rule  is,  as  was  said  in  Agar  v.  Fairfax,  17  Ves.  543, 
that  partition  never  affects  the  rights  of  third  parties  ;  and  the  more  I 
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have  reflected  on  this  subject,  the  less  I  have  seen  in  favor  of  the  pro- 
posal to  aflfect  the  mortgagee  or  judgment  creditor  by  the  voluntary 
partition  of  the  debtor.  I  can  yield  no  force  at  all  to  the  suggestion 
that  "  the  fact  that  the  parties  to  the  partition  may  be  compelled  to 
partition  by  legal  proceedings,  is  a  sufficient  ground  for  upholding  such 
a  voluntary  partition  as  would  have  been  made  at  law."  Such  a  rule, 
and  the  reasoning  that  supports  it,  would  validate  a  partition,  if  a  fair 
one,  which  should  be  made  by  a  single  tenant  in  common  as  against  his 
co-tenants.  Nor  can  I  perceive  whj-,  because  an  infant  to  a  certain  ex- 
tent, and  retaining  a  qualified  power  when  of  age  of  repudiating  the  act, 
may  bind  his  own  interest  by  joining  in  a  partition,  a  tenant  in  common 
should  be  permitted  bj-  his  act,  not  only  to  affect  his  own  interest,  but 
likewise  the  interest  of  his  non-assenting  creditors.  The  terms  of  these 
several  propositions  appear  to  my  mind  to  have  nothing  in  common,  and 
consequently  the  legitimate  deduction  that  may  be  made  fi'om  the  one  is 
no  warrant  for  drawiM[  a  similar  conclusion  from  the  other. 

The  principal  argulrent,  however,  which  is  urged  to  uphold  the  power 
of  the  debtor  to  make  a  partition  by  his  private  action  that  will  be  ob- 
ligatory on  his  creditor  who  holds  a  lien  on  the  land  is,  that  if  the  parti- 
tion thus  made,  is  not  fair,  it  can  be  set  aside.  But  this  contention  will, 
upon  examination,  be  found  to  be  destitute  of  all  real  force.  It  substi- 
tutes a  remedy  for  a  wrong  committed,  in  the  place  of  a  remedj-  against 
the  commission  of  such  wrong.  The  safeguard  against  an  unfair  sepa- 
ration of  the  rights  of  the  co-tenants  which  in  a  judicial  procedure  is 
provided,  is  the  substitution  of  the  judgment  of  discreet  and  unprejudiced 
men,  instead  of  the  notions  of  the  owners  of  the  property.  The  proposed 
rule  would  take  away  from  the  creditor  this  safeguard,  and  in  lieu  of  it 
place  in  his  hands  the  cumbersome  privilege  of  overhauling,  if  he  can 
show  unfairness,  the  act  of  the  co-tenants.  All  persons  will  see  that 
by  such  substitution,  the  creditor  is  placed  at  disadvantage,  and  has, 
in  reality,  lost  a  valuable  right.  The  fact  is,  the  creditor  should  have 
both  rights,  viz. :  the  right  to  a  partition  by  unprejudiced  persons,  and 
the  right  to  litigate  an  unfair  partition,  even  if  made  by  such  persons. 
But  the  contention  in  question  deprives  him  of  the  former  of  such  rights, 
and  gives  him  no  equivalent. 

There  is  a  further  objection  of  magnitude.  The  rule  proposed  would 
leave  the  lienholder  subject  to  the  caprice  or  folly  of  his  debtor  in  the 
act  of  agreeing  to  partition.  When  a  tenant  in  common  is  competent 
to  conbract,  his  agreements  with  his  co-tenants  respecting  the  partition 
of  his  land  are  as  binding  upon  him  as  are  his  contracts  on  any  other 
subject.  In  the  absence  of  fraud,  an  unequal  partition  assented  to  bj' 
such  tenant  is  not,  in  legal  estimation,  an  unfair  one  that  will  be  set 
aside.  If,  by  the  exercise  of  a  superior  judgment,  certain  of  the  ten- 
ants in  common  gain  an  advantage,  the  proceeding,  on  that  account, 
is  not  invalid.  "  If  coparceners,  joint-tenants,  or  tenants  in  common, 
seised  in  fee  simple,  make  partition,  it  is  good  forever,  though  the  value 
of  the  different  shares  taken  in  severalty  be  unequal."     Such  is  the  rule 
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as  propounded  by  AUnatt,  p.  30.  The  consequence  is,  that  the  lien- 
holder,  if  the  rule  contended  for  is  to  prevail,  -will,  in  place  of  the  dis- 
cretion of  men  selected  judicially-,  be  thrown  on  the  judgment  of  the 
debtor,  and  will  be  bound  by  the  exercise  of  such  judgment,  in  the  ab- 
sence of  actual  fraud,  whether  such  debtor  be  a  frivolous  person  or  a 
man  of  sense.  In  the  absence  of  controlling  authority  it  is  not  per- 
ceived why  the  judgment  creditor  should  be  placed  in  a  position  so 
unfavorable. 

There  are  many  other  objections  which,  on  reflection,  will  present 
themselves.  A  partition  would  often  be  of  a  kind  which,  while  it  would 
be  perfectly  fair  and  just  between  the  parties,  and  which,  therefore, 
could  not  consistently  with  established  rules  be  set  aside,  yet  would  be 
quite  ruinous  to  the  interests  of  the  creditor.  For  example,  in  a  case 
where  the  co-tenants  agree  to  divide  between  themselves  the  rooms  of 
a  house :  such  distribution  is  entirely  legal,  and  if  the  power  to  make 
a  voluntary-  partition  exists  at  all,  could  not  b^impeached ;  and  yet 
such  an  interest,  regarded  as  a  salable  articll»under  an  execution, 
might  be  of  little  value.  Conceding  to  the  judgment  debtor  the  capa^ 
cit3-  to  make  voluntary  partition,  what  is  to  be  done  with  arrange- 
ments of  this  nature?  It  is  obvious  thej'  would  be  valid  in  law,  and 
thej-  would  have  to  be  sustained  against  the  judgment  creditor  or 
mortgagee. 

So,  I  think,  this  power  of  partition,  if  it  existed,  would  often  be 
turned  to  purposes  of  fraud  and  vexation.  Suppose  a  creditor  has  ad- 
vertised for  sale,  by  force  of  his  judgment  and  execution,  the  undivided 
interest  of  his  debtor  in  certain  lands,  and  on  the  eve  of  such  sale  he 
should  ascertain  that  his  debtor  has  made  a  division  of  such  lands  with 
the  co-tenants,  which  he  deems  unfair  —  what  is  his  remedy  ?  Certainly' 
a  most  oppressive  and  inefficient  one.  All  that  he  could  do  would  be  to 
stop  his  proceedings  under  his  execution,  and  file  his  bill  in  equitj-  to 
test  the  fairness  of  such  partition.  All  persons  can  see  that  such  a 
remedy  would  not  often  be  resorted  to  unless  where  the  unfairness  was 
very  gross  and  the  consequent  loss  to  the  creditor  of  magnitude.  By 
such  a  practice  ordinary  frauds  could  be  perpetrated  with  absolute  im- 
punitj'.  I  have  little  doubt  that  if  it  were  known  that  debtors  have  the 
power  which  is  claimed  by  the  respondents,  that  these  partitions,  unfair 
upon  their  ver3-  face,  would  oftentimes  be  made  in  order  to  procure  a 
virtual  stay  of  execution,  by  driving  creditors,  who  were  about  selling 
under  their  judgments,  into  a  court  of  equity  to  obtain  a  redivieion  of 
the  property  before  exposing  it  for  sale. 

All  these  evils  and  iniquities  will  be  avoided  by  holding  that  the 
debtor,  after  mortgage  or  judgment,  cannot  make  a  voluntary  partition 
which  will  bind  such  lienholders.  Such  a  doctrine  imposes  no  hardship 
on  the  debtor  and  his  co-tenants.  If  they  desire  a  separation  of  their 
interests  they  can  pursue  the  legal  formulary ;  that  method  is  simple, 
expeditious,  and  inexpensive,  and  bj-  its  use  the  interest  of  all  parties, 
those  of  mortgagees  and  judgment  creditors,  will  be  protected. 
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It  seems  to  me  of  importance  to  establish  this  as  the  legal  course  of 
practice  in  this  State ;  and  1  shall,  consequently,  vote  to  reverse  the 
decree  in  the  present  case. 

For  reversal  —  Beaslet,  C.  J.,  Dalrimple,  Depue,  Scudder,  Van 
Stckel,  Woodhull,  Lathbop —  7. 

For  affirmance  —  Dixon,  Knapp,  Clement,  Lilly  — 4. 

Joint  Ownership  in  Peesonal  Pkopekty.  —  Personal  property  maybe  held  jointly 
or  in  common.  There  is  of  course  no  interest  correspomling  to  coparcenary  in  real 
estate.  A  conveyance  of  personal  property  to  two  or  more  simply  makes  them  joint 
owners ;  but  there  are  special  rules  as  to  partners  anil  the  owners  of  ships.  The  modern 
Statutes  which  declare  that  a  conveyance  to  two  or  more  shall  presumptively  be  taken 
to  create  a  tenancy  in  common,  have  sometimes  no  application  to  personal  property. 

Each  joint  owner  or  owner  in  common  of  a  chattel  personal  has  a  right  to  the  posses- 
sion, and  no  action  of  trespass  or  trover  lies  against  him  at  the  suit  of  his  co-owner  for 
taking  or  keeping  possession  of  it. 

But  I.  It  seems  that  trespass  will  lie  by  an  owner  in  common  of  a  chattel  personal 
against  his  co-tenant  for  the  destruction  of  the  chattel.     See  Co.  Lit.  200  a. 

II.  Trover  lies  at  the  suit  of  an  owner  in  common  of  a  chattel  personal  against  his 
co-owner  for  so  dealing  with  the  chattel  as  to  render  any  future  use  of  the  chattel  by 
the  plaintiff  impossible.  See,  for  example,  Needham  v.  Hill,  127  Mass.  133  (1879). 
The  cases  are  collected  Freem.  Co-ten.  §§  306,  307,  312-318. 

III.  Whether  a  sale  of  a  chattel  personal  by  an  owner  in  common,  who  represents 
himself  aS  the  sole  owner  and  professes  to  pass  the  title  to  the  whole  chattel,  be  a  con- 
version, is  a  question  which  has  been  much  mooted.  The  weight  of  authority  in  the 
United  States  is  in  the' affirmative.     See  the  cases  collected  in  Freem.  §§  308-311. 

IV.  If  there  are  owners  in  common  of  chattels  of  the  same  quality  and  readily  divisi- 
ble, such  as  grain,  it  is  commonly  held  in  America  that  one  of  them  may  claim  the 
right  to  take  his  share,  and  if  he  is  refused,  may  maintain  trover,  — ■  see  2  Kent  Com. 
(12th  ed.)  365,  note  1  ;  Freem.  §  252  ;  Lobdell  v.  Stowell,  51  N.  Y.  70  (1872),  —  or  even 
replevin,  Yoiuig  v.  Miles,  20  Wis.  615  (1866) ;  PiazzeJc  v.  White,  23  Kans.  621  (1880). 

There  is  no  mode  of  obtaining  partition  of  chattels  personal  at  law,  unless  replevin  of 
grain,  &c.  (see  IV.  supra),  be  so  considered.  A  bill  in  equity  for  partition  of  personal 
chattels  is  allowed  at  the  present  day  in  many  of  the  States  ;  the  first  time  such  a  bill 
was  sustained  seems  to  have  been  Smith  v.  Smith,  i  Rand.  95  (1826).  See  Freem. 
§  426. 


BOOK  xni. 

CURTESY   AND   DOWER, 


CHAPTER    I. 
CURTESY. 

Lit.  §  35.  Tenant  by  the  curtesy  of  England  is,  where  a  man 
taketh  a  wife  seised  in  fee  simple  or  in  fee  tail  general,  or  seised  as  heir 
in  tail  especial,  and  hath  issue  by  the  same  wife  male  or  female  born 
alive,  albeit  the  issue  after  dieth  or  liveth,  yet  if  the  wife  dies,  the  hus- 
band shall  hold  the  land  during  his  life  by  the  law  of  England.  And 
he  is  called  tenant  bj'  the  curtesy  of  England,  because  this  is  used  in 
no  other  realm  but  in  England  onlj'. 

And  some  have  said,  that  he  shall  not  be  tenant  by  the  curtesj',  un- 
less the  child,  which  he  hath  by  his  wife,  be  heard  cry  ;  for  hy  the  cry  it 
is  proved,  that  the  child  was  born  alive.     Therefore  qucere. 

Co.  Lit.  29  a.  "  Taketh  a  wife  seised."  And  first  of  what  seisin  a 
man  shall  be  tenant  by  the  curtes3''.  There  is  in  law  a  twofold  seisin, 
viz.  a  seisin  in  deed,  and  a  seisin  in  law,  whereof  more  shall  be  said 
sect.  [448],  and  681.  And  here  Littleton  intendeth  a  seisin  in  deed,  if 
it  may  be  attained  unto.  As  if  a  man  dieth  seised  of  lands  in  fee 
simple  or  fee  tail  general,  and  these  lands  descend  to  his  daughter, 
and  she  taketh  a  husband  and  hath  issue,  and  dieth  before  any  entiy, 
the  husband  shall  not  be  tenant  by  the  curtesy,  and  yet  in  this  case  she 
had  a  seisin  in  law ;  but  if  she  or  her  husband  had  during  her  life 
entered,  he  should  have  been  tenant  by  the  curtesy.  A  man  seised  of 
an  advowson  or  rent  in  fee  hath  issue  a  daughter  who  is  married,  and 
hath  issue,  and  dieth  seised,  the  wife,  before  the  rent  became  due  or 
the  church  became  void,  dieth,  she  had  but  a  seisin  in  law,  and  yet  he 
shall  be  tenant  bj'  the  curtesy,  because  he  could  bj'  no  industrj'  attain 
to  any  other  seisin.  £!t  impotentia  excusat  legem}  But  a  man  shall 
not  be  tenant  bj'the  curtesy  of  a  bare  right,  title,  use,  or  of  a  reversion, 
or  remainder  expectant  upon  any  estate  or  freehold  unless  the  par- 
ticular estate  be  determined  or  ended  during  the  coverture. 

Co.  Lit.  29  b.  If  lands  be  given  to  a  woman  and  to  the  heirs  males 
of  her  bodj',  she  taketh  a  husband,  and  hath  issue  a  daughter  and 
1  See  Eager  Y.  FurnivaU,  17  Ch.  D.  115  (1881). 
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dieth,  be  shall  not  be  tenant  by  the  curtesy ;  because  the  daughter 
by  no  possibility  could  inherit  the  mother's  estate  in  the  land ;  and 
therefore  where  Littleton  saith,  issue  by  his  wife  male  or  female,  it  is 
to  be  understood,  which  by  possibility  may  inherit  as  heir  to  her  mother 
of  such  estate.  ...  If  a  man  seised  of  lands  in  fee  hath  issue  a 
daughter,  who  taketh  husband  and  hath  issue,  the  father  dieth,  the 
husband  enters,  he  shall  be  tenant  by  the  eurtesj-,  albeit  the  issue  was 
had  before  tlie  wife  was  seised.  And  so  it  is  albeit  the  issue  had  died 
in  the  lifetime  of  her  father  before  any  descent  of  the  land,  jet  shall 
he  be  tenant  by  the  curtesy.  If  a  woman  seised  of  lands  in  fee  taketh 
husband,  and  by  him  is  big  with  child,  and  in  her  travail  dieth,  and  the 
child  is  ripped  out  of  her  body  alive,  yet  shall  he  not  be  tenant  by  the 
curtesj-,  because  the  child  was  not  bora  during  the  marriage,  nor  in 
the  life  of  the  wife,  but  in  the  mean  time  her  land  descended,  and  in 
pleading  he  must  allege,  that  he  had  issue  during  the  marriage. 

"  Born  alive."  If  it  be  born  alive  it  is  sufficient,  though  it  be  not 
heard  cry ;  for  peradventure  it  may  be  born  dumb.  And  this  is  re- 
solved clearlj-  in  Paine's  Case,  ubi  supra.  For  the  pleading  (as  hath 
been  said)  is,  that  during  the  marriage  he  had  issue  by  his  wife,  and 
upon  that  point  the  trial  is  to  be  had,  and  upon  the  evidence  it  must  be 
proved  that  the^ssue  was  alive,  for  moHuus  exitus  non  est  exitus,  so 
as  the  crying  is  but  a  proof  that  the  child  was  born  alive,  and  so  is 
motion,  stirring,  and  the  like. 

Co.  Lit.  30  a.  .  By  the  custom  of  gavelkind  a  man  may  be  tenant  by 
the  curtesy  without  having  of  anj-  issue. 

"  Albeit  the  issue  after  dieth  or  liveth."  And  therefore  if  a  woman 
tenant  in  tail  general  taketh  a  husband,  and  hath  issue,  which  issue 
dieth,  and  the  wife  dieth  without  anj-  other  issue,  yet  the  husband  shall 
be  tenant  by  the  curtesj',  albeit  the  estate  in  tail  be  determined,  because 
he  was  entitled  to  be  tenant  per  legem  Anglice  before  the  estate  in  tail 
was  spent,  and  for  that  the  land  remaineth.  But  if  a  woman  maketh 
a  gift  in  tail,  and  reserve  a  rent  to  her  and  to  her  heirs,  and  the  donor 
taketh  a  husband  and  hath  issue,  and  the  donee  dieth  without  issue, 
the  wife  dieth,  the  husband  shall  not  be  tenant  by  the  curtesy  of  the 
rent,  for  that  the  rent  newly  reserved  is  by  the  act  of  God  determined, 
and  no  state  thereof  remaineth.  But  if  a  man  be  seised  in  fee  of  a 
rent  and  maketh  a  gift  in  tail  general  to  a  woman,  she  taketh  husband 
and  hath  issue,  the  issue  dieth,  the  wife  dieth  without  issue,  he  shall  be 
tenant  by  the  curtesy  of  the  rent,  because  the  rent  remaineth.  The 
diversit}'  appeareth. 

"  If  the  wife  dies  the  husband  shall  hold  the  land,  &c."  Four  things 
do  belong  to  an  estate  of  tenancy  by  the  curtesy,  viz.  marriage,  seisin 
of  the  wife,  issue,  and  death  of  the  wife.  But  it  is  not  requisite  that 
these  should  concur  together  all  at  one  time.  And  therefore,  if  a  man 
taketh  a  woman  seised  of  lands  in  fee,  and  is  disseised,  and  then  have 
issue,  and  the  wife  die,  he  shall  enter  and  hold  by  the  curtesy.  So  if  he 
hath  issue  which  dieth  before  the  descent,  as  is  aforesaid. 
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And  albeit  the  state  be  not  consummate  until  the  death  of  the  wife, 
yet  the  state  hath  such  a  beginning  after  issue  had  in  the  life  of  the 
wife  as  is  respected  in  law  for  divers  purposes. 

First,  after  issue  had,  he  shall  do  homage  alone,  and  is  become 
tenant  to  the  lord,  and  the  avowry  shall  be  made  only  upon  the  husband 
in  the  life  of  the  wife,  as  shall  be  said  hereafter  when  we  come  to  the 
apt  place.  Secondly,  if  after  issue  the  husband-  maketh  a  feoffment  in 
fee,  and  the  wife  dieth,  the  feoffee  shall  hold  it  during  the  life  of  the 
husband,  and  the  heir  of  the  wife  shall  not  during  his  life  recover  it  in 
sur  cui  in  vita  ;  for  it  could  not  be  a  forfeiture,  for  that  the  estate  at 
the  time  of  the  feoffment  was  an  estate  of  tenancy  by  the  curtesy 
initiate  and  not  consummate.  And  it  is  adjudged  in  29  E.  3,  that  the 
tenant  by  the  curtesy  cannot  claim  by  a  devise,  and  waive  the  state  of 
his  tenancy  by  the  curtesy,  because,  saith  the  book,  the  freehold  com- 
menced in  him  before  the  devise  for  term  of  his  life. 

Lit.  §  52.  And  memorandum,  that  in  every  case  where  a  man 
taketh  a  wife  seised  of  such  an  estate  of  tenements,  &c.  as  the  issue, 
which  he  hath  by  his  wife,  ma^'  by  possibility-  inherit  the  same  tene- 
ments of  such  an  estate  as  the  wife  hath,  as  heir  to  the  wife ;  in  this 
case,  after  the  decease  of  the  wife,  he  shall  have  the  same  tenements 
by  the  curtesj-  of  England,  but  otherwise  not.  , 

Co.  Lit.  40  a.  If  a  man  taketh  a  wife  seised  of  lands  or  tenements 
in  fee,  and  hath  issue,  and  after  the  wife  is  attainted  of  felony-  so  as 
the  issue  cannot  inherit  to  her,  yet  he  shall  be  tenant  by  the  curtesy, 
in  respect  of  the  issue  which  he  had  before  the  felony,  and  which  by 
possibility  might  then  have  inherited.  But  if  the  wife  had  been 
attainted  of  felony  before  the  issue,  albeit  he  hath  issue  afterward,  he 
shall  not  be  tenant  by  the  curtesj'. 

Lit.  §  90.  Note,  none  shall  do  homage  but  such  as  have  an  estate 
in  fee  simple,  or  fee  tail,  in  his  own  riglit,  or  in  the  right  of  another. 
For  it  is  a  maxim  in  law,  that  he  which  hath  an  estate  but  for  term  of 
life,  shall  neither  do  homage  or  take  homage.  For  if  a  woman  hath 
lands  or  tenements  in  fee  simple,  or  in  fee  tail,  which  she  holdeth  of 
her  lord  bj-  homage,  and  taketh  husband,  and  have  issue,  then  the 
husband  in  the  life  of  the  wife  shall  do  homage,  because  he  hath  title 
to  have  the  tenements  by  the  curtesy  of  England  if  he  surviveth  his 
wife,  and  also  he  holdeth  in  right  of  his  wife.  But  if  the  wife  dies 
before  homage  done  bj'  the  husband  in  the  life  of  his  wife,  and  the 
husband  holdeth  himself  in  as  tenant  bj'  the  curtesy-,  then  he  shall  not 
do  homage  to  his  lord,  because  he  then  hath  an  estate  but  for  term 
of  life. 

Co.  Lit.  67  a.  "  He  which  hath  an  estate  but  for  term  of  life."  A 
parson  or  vicar  of  a  church,  that  hath  a  qualified  fee,  and  j-et  to  many 
intents  upon  the  matter  but  an  estate  for  life,  can  neither  receive  hom- 
age nor  do  homage,  as  a  bishop,  an  abbot,  or  anj-  such  like,  that  hath 
a  fee  absolute  may.  So  if  a  man  and  his  wife  be  seised  in  fee  of  a 
seigniory  in  the  right  of  his  wife,  the  husband  shall  not  receive  homage 
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alone,  but  he  and  his  wife  together.  But  if  the  husband  in  that  case 
hath  issue  by  his  wife,  then  he  shall  receive  homage  alone  during  the 
life  of  his  wife,  and  the  reason  is,  because  he  bj-  having  of  issue  is 
entitled  to  an  estate  for  term  of  his  own  life,  in  his  own  right,  and  j-et 
is  seised  in  fee  in  the  right  of  his  wife,  so  as  he  is  not  a  bare  tenant  for 
life.  But  if  his  wife  die,  then  he  hath  only  but  an  estate  for  life,  and 
then  he  cannot  receive  homage.  Yet  tenant  for  life  or  years  of  a 
seigniory  shall  have  ward,  marriage,  and  relief,  and  shall  suppose  that 
the  tenant  died  in, the  fealty  of  the  pi.  JFieri possunt  homagia  libero 
homini  tarn  masculo  quam  fceminoe,  tarn  majori  quam  minori,  tarn 
clerico  quam  laico. 

"  And  have  issue,  then  the  husband  in  the  life  of  the  wife  shall  do 
homage."  The  reason  hereof  is  rendered  before,  and  also  that  after 
the  death  of  his  wife  he  being  but  a  bare  tenant  for  life  shall  do  no 
homage  ;  for  regularly  it  is  true,  that  he  that  cannot  receive  homage  in 
respect  of  the  weakness  of  his  estate  in  the  seigniory,  shall  not  do 
homage,  if  he  hath  a  like  estate  in  the  tenancj'. 


DE  GREY  V.   RICHARDSON. 
Chanceet.     1747. 

[Reported  3  Atk.  469.] 

The  first  bill  was  brought  by  the  executors  of  Hardwicke  Sewell  to 
establish  his  will,  and  the  trusts  thereof.  The  second  bill  states,  that 
by  virtue  of  a  settlement  made  in  1G99,  on  the  marriage  of  the  father 
and  mother  of  Hardwicke  Sewell,  and  in  1703,  the  estates  therein 
mentioned  descended  on  him  as  their  son  and  heir  in  tail,  that  on  the 
27th  of  November,  1742,  he  died  without  issue,  and  upon  his  death  the 
estates  descended  on  the  plaintiff's  wife  Alice  the  sister  of  Hardwicke 
Sewell  as  heir  in  tail  general  under  tlie  settlement :  Alice  died  the  19th 
of  August,  1743,  leaving  two  children,  the  defendants  Hardwicke  Sewell 
Richardson  and  Alice  Richardson,  and  the  plaintiff  insists  that  he  is 
entitled  as  tenant  by  the  curtcsj'  to  the  possession  of  these  estates,  his 
wife  being  in  her  lifetime,  and  at  her  death,  seised  thereof,  and  leaving 
such  issue  as  aforesaid,  and  therefore  pra3S  to  be  let  into  the  posses- 
sion thereof,  ai!d  to  receive  the  rents  for  his  life. 

Hardwicke  Sewell  Richardson,  plaintiff  in  the  third  bill,  and  son  of 
Plampin  Richardson,  insists  that  Alice  his  mother  was  never  seised  of 
these  estates,  nor  did  she,  or  her  husband  Plampin  Richardson  in  her 
right,  take  possession  thereof,  or  receive  any  part  of  the  rents,  and  there- 
fore he  is  not  entitled  to  be  tenant  by  the  curtesy  :  Prays  an  account  of 
the  rents  and  profits  of  the  estates  from  the  executors  of  Hardwicke 
Sewell,  and  that  they  may  be  placed  out  at  interest  till  he  comes  of  age. 
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The  rents  under  the  leases  were  payable  at  Michaelmas  and  Ladj-- 
da^-,  but  the  tenants  being  greatly  in  arrear  at  the  death  of  Hardwicke 
Sewell,  Alice  Eichardson,  the  sister  of  Hardwicke  Sewell,  did  not 
receive  any  of  the  Lady-day  rent  notwithstanding  she  lived  four  months 
beyond  that  time,  nor  did  any  other  person  receive  it  in  the  lifetime 
of  Alice. 

Mr.  Wilbraham,  counsel  for  Plampin  Eichardson. 

JUr.  Noel  and  Mr.  Weldon,  counsel  for  Hardwicke  Sewell  Eichard- 
son, the  son. 

LoED  Chanoellok  [Hardwicke].  This  is  a  matter  of  great  con- 
sequence io  husbands,  as  most  of  the  lands  in  England  are  let  out  upon 
leases  for  years,  and  tenants  extremely  backward  in  paNing  their  rents, 
and  as  a  wife  may  have  a  right  for  a  year  or  two,  or  no  actual  entry 
made,  it  would  be  hard  for  this  reason  to  prevent  a  tenancy  by  the 
curtesj'. 

The  question  is  a  question  of  law,  whether  where  lands  on  which 
tliere  are  leases  for  years  existing,  and  a  rent  incurred,  descend  on  the 
wife  as  tenant  in  tail ;  and  she  survives  three  months  after  the  rent-day 
incurred,  but  has  made  no  entr3',  nor  was  there  any  rent  paid  during 
her  life,  is  such  a  possession  of  the  wife  as  will  make  the  Imsband 
tenant  by  the  curtesy  ? 

It  has  been  insisted  on  one  hand,  that  there  must  be  a  seisin  in  deed. 

And  on  the  other  hand,  that  if  the  seisin  in  deed  cannot  be  attained 
unto,  the  law  excuses  it ;  and  therefore  the  case  put  bj-  Lord  Coke  will 
afford  a  good  deal  of  argument  on  the  present  case  :  "  A  man  seised 
of  an  advowson  or  rent  in  fee  hath  issue  a  daughter,  &c."    Co.  Lit.  29  a. 

To  go  by  steps,  here  is  an  estate  of  which  the  brotiier  was  seised  in 
tail,  descends  upon  the  sister  in  tail  general ;  the  possession  of  the 
lessee  was  the  possession  of  the  brother,  and  he  undoubtedly  died 
seised,  afterwards  the  sister  became  seised. 

Supposing  she  had  died  before  Ladj'-day,  I  should  have  had  no  doubt 
but  the  husband  would  have  been  tenant  by  the  curtesy,  because  he 
could  do  nothing  till  rent-day  came  ;  for  the  law  never  requires  a  man 
to  become  a  trespasser. 

Lord  Coke  saj-s  in  his  comment  on  the  8th  section  of  Littleton,  15  a : 
"  If  the  father  maketh  a  lease  for  j'ears,  and  the  lessee  entereth  and 
dieth,  the  eldest  son  dieth  during  the  term  before  entr^-  or  receipt  of 
rent ;  tiie  younger  son  of  the  half  blood  shall  not  inherit,  but  the  sister, 
because  the  possession  of  the  lessee  for  3'ears  is  the  possession  of  the 
eldest  son,  so  as  he  is  actually  seised  of  the  fee  simple,  and  conse- 
quently the  sister  of  the  whole  blood  is  to  be  heir." 

There  is  not  a  stricter  case  than  this  of  possessio  fratris,  and  j'et 
you  observe  Lord  Coke  says,  that  if  the  eldest  son  die  before  entrj',  or 
receipt  of  rent,  the  sister  shall  inherit. 

Actually  seised  is  the  same  thing  as  seisin  in  deed ;  then  why  was 
not  the  wife  in  this  case  actually  seised  ? 

Mr.  Noel  in  answer  to  tliis  refers  to  the  next  page  in  Co.  Lit.  15  b : 


CHAP.  I.]  DE   GREY  V.   EICHAEDSON.  689 

"What  then  is  the  law  of  a  rent,  advowson,  or  such  things  as  lie  in 
grant?  If  a  rent  or  an  advowson  do  descend  to  the  eldest  son,  and  he 
dieth  before  he  hath  seisin  of  the  rent,  or  present  to  the  church,  the 
rent  or  advowson  shall  descend  to  the  youngest  son,  for  that  he  must 
make  himself  heir  to  his  father :  and  therefore,"  says  Mr.  Noel,  "  there 
ought  to  have  been  an  actual  seisin  of  the  rent,  or  Plampin  Richardson 
could  not  be  entitled  to  be  tenant  by  the  curtesy." 

But  the  consequence  I  draw  from  it  is  different  from  what  Mr.  Noel 
does;  for  iu  the  same  section  he  saith,  "This  case  differeth  from  the 
case  of  the  tenancy-  by  the  curtesy  ;  for  there,  if  the  wife  dieth  before 
the  rent-day,  or  that  the  church  become  void,  because  there  was  no 
laches  or  default  in  the  husband,  nor  possibilitj-  to  get  seisin ;  the  law, 
in  respect  of  the  issue  begotten  by  him,  will  give  him  ait  estate  b^-  the 
curtesy  of  England  ;  "  so  that  yon  obsei-ve  the  case  of  tenant  by  the 
curtesy  is  considered  more  favorablj-  than  a  possessio  fratris,  for  a 
possessio  fratris  nsfacit  sororem  esse  hcsredem  requires  some  act  to 
be  done  to  make  her  heir. 

Then  all  that  remains  in  the  present  case  is  the  laches  in  not  receiv- 
ing or  distraining  for  the  rent  that  became  due  at  Lady-day. 

The  receipt  of  rent  would  have  amounted  to  evidence  of  an  actual 
seisin,  and  if  the  trustees  under  the  will  of  the  brother  had  received 
any  rent  in  the  lifetime  of  the  wife,  would  have  been  a  material  ob- 
jection ;  but  no  rent  has  been  received  that  has  accrued  after  the  death 
of  the  brother  either  by  the  wife  or  any  person  against  her  ;  and  there- 
fore is  a  very  strong  case,  to  make  the  husband  a  tenant  by  the  curtesy, 
as  the  possession  of  the  lessee  was  the  possession  of  the  wife,  and 
there  could  be  no  other  without  making  the  husband  a  trespasser. 

Lord  Hardwicke  "  declared  the  will  of  Hardwicke  Sewell  to  be  well 
proved,  and  that  it  ought  to  be  established,  and  the  trusts  thereof  per- 
formed, and  decreed  the  same  accordingly :  and  as  to  the  testator's 
real  estate  he  ordered  the  master  to  inquire  what  part  thereof  was  com- 
prised in  the  two  settlements  dated  the  26th  06  February,  1699,  and 
the  13th  of  August,  1703,  and  what  particular  parts  of  the  testator's 
estate  descended  to  Alice,  the  late  wife  of  the  defendant  Plampin  Eich- 
ardson,  the  mother  of  the  plaintiff  Hardwicke  Sewell  Richardson,  in 
tail,  and  what  particular  parts  of  the  estate  passed  by  the  testator's 
will  to  his  trustees ;  and  also  to  inquire  what  parts  of  the  lands  which 
descended  to  the  defendant  Plampin  Eichardspn's  wife  in  tail  were  at 
the  testator's  death  standing  out  on  any  lease  or  leases  for  years,  and 
of  what  particular  part  of  such  estate  the  testator  died  seised  in  actual 
possession,  and  to  state  the  same  ;  and  his  Lordship  doth  declare  that 
he  is  of  opinion  that  the  defendant  Plampin  Richardson  is  entitled  to 
be  tenant  by  the  curtesy  of  all  such  lands  as  descended  to  his  late  wife 
in  tail,  whereof  any  leases  for  years  were  existing  at  the  testator's 
death,  which  continued  till  the  death  of  his  wife ;  but  that  he  is  not 
entitled  to  be  tenant  by  the  curtesy  of  any  part  of  such  lands,  whereof 
no  such  leases  for  years  were  existing  and  continuing  as  aforesaid." 

VOL.  VI.  —  44 
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BUCKWORTH   v.  THIRKELL. 
King's  Bench.    1785. 
[Reported  3  B.  &  P.  652  n.] 

This  was  a  ease  reserved  from  the  Cambridge  Assizes.  The  form  of 
the  action  was  replevin. 

Devise  to  trustees  and  their  heirs  to  receive  the  rents  and  profits  of 
a  certain  estate,  and  apply  them  for  the  maintenance  of  Mar}-  Ba,rnes, 
till  she  arrived  at  the  age  of  21  j-ears,  or  till  she  married  ;  and  on  her 
arriving  at  such  age  or  marrjing,  to  the  use  of  Mar}-  Barnes,  her  heirs 
and  assigns,  but  in  case  said  Marj-  should  die  before  the  age  of  21 
years,  and  without  leaving  issue,  remainder  over.  Marj-  married  and 
had  a  child,  which  child  died,  and  then  Mary  died  before  she  arrived  at 
the  age  of  21  years. 

The  question  was,  Whether  Mary's  husband  was  entitled  to  be  tenant 
by  the  curtesj-. 

Wood  and  Le  Blanc,  for  the  plaintiff. 

Whiiechurch  and  Wilson,  for  the  defendant. 

Lord  Mansfield.  Tenancy  b}-  the  curtesj'  existed  before  the  Stat. 
de  Donis,  and  the  definition  of  it  is,  that  the  wife  must  be  seised  of  an 
estate  of  inheritance,  which  bj'  possibilit}-  her  issue  b}-  the  husband 
maj'  inherit,  and  there  must  be  issue  born.  Estates  at  that  time  were 
of  two  sorts,  conditional  or  absolute,  and  curtesj'  applied  to  both 
equally.  I  cannot  agree  with  the  argument,  that  on  the  performance 
of  the  condition  by  birth  of  a  child  the  estate  became  absolute ;  it 
was  so  bj'  a  subtilt}-  in  odium  of  perpetuity-,  and  for  the  special  purpose 
of  alienation,  but  for  no  other.  It  otherwise  reverted  to  the  donor  on 
failure  of  the  issue  according  to  the  original  restriction.  At  common 
law  the  onlj-  modification  of  estates  was  bj-  condition.  The  Statute  of 
Uses  introduced  a  greater  latitude  of  qualification,  but  there  arose  a 
great  dread  of  letting  in  perpetuities  bj-  means  of  the  extensive  opera- 
tion of  that  Statute,  and  in  the  time  of  Elizabeth  and  James  many 
cases  were  decided  with  a  view  to  prevent  that  effect ;  with  this  view  it 
was  allowed  to  bar  contingent  remainders  before  the  person  who  was  to 
take  came  into  esse  ;  others  were  held  to  be  too  remote  in  their  crea- 
tion. The  cases  proceeded  in  that  view  too  far,  and  estates  were  too 
much  loosened,  and  it  became  necessary  to  restrain  them  again ;  and  in 
the  time  of  the  troubles,  eminent  lawyers  who  were  then  chamber 
counsel,  devised  methods  which  on  their  return  to  "Westminster  Hall, 
thej-  put  in  practice,  such  as  interposing  trustees  to  preserve  contingent 
remainders.  It  is  not  of  long  date  that  the  rules  now  in  use  have  been 
established.  I  remember  the  introduction  of  the  rule  which  prescribes 
the  time  in  which  executorj-  devises  must  take  effect  to  be  a  life  or 
lives  in  being,  and  21  years  afterwards.     It  is  contended  that  this  is  a 
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conditional  limitation.  It  is  not  so,  but  a  contingent  limitation  ;  all  the 
cases  cited  go  upon  the  distinction  of  there  being  conditions  and  not 
limitations.  During  the  life  of  the  wife  she  continued  seised  of  a  fee 
simple  to  which  her  issue  might  by  possibility  inherit.  I  am  of  opinion, 
that  the  defendant  is  entitled  to  be  tenant  by  the  curtesy. 
The  rest  of  the  court  assenting. 

Judgment  for  the  defendant.'^ 


JACKSON  d.  BEEKMAN   v.    SELLICK. 

Supreme  Court  op  New  York.     1811. 

[Reported  8  Johm.  262.] 

This  was  an  action  of  ejectment,  for  land  in  the  Minisink  Angle,  in 
Orange  County.  The  cause  was  tried  at  the  Orange  Circuit,  in  Septem- 
ber, 1810,  before  Mr.  Justice  Van  Ness.  A  verdict  was  taken,  by 
consent,  for  the  plaintiff,  with  libertj'  to  the  defendant  to  move  to  set 
it  aside,  on  a  case  containing  the  following  facts  :  — 

A  large  tract  of  land,  including  the  premises  in  question,  was  granted 
by  letters  patent,  dated  the  28th  August,  1704,  to  Matthew  Ling  and 
twenty-two  others,  among  whom  was  John  Parson,  to  be  held,  one 
twenty-third  part  thereof,  to  each  of  the  patentees,  in  fee-simple.  Par- 
son, by  deed,  dated  26th  November,  1706,  reciting  the  patent,  con- 
vened his  twent3'-third  part  to  Henr^"^  Van  Ball,  with  covenant  of 
warranty.  A  partition  was  made  by  commissioners,  under  the  Colony 
Act  of  the  7th  Anne,  on  or  about  the  31st  March,  1715,  of  that  part  of 
the  tract  called  the  Angle,  of  which  the  premises  in  question  are  part,  and 
by  which  the  premises  in  question  were  allotted  to  Henry  Van  Ball,  for 
his  share  thereof,  in  severalty.  Van  Ball,  being  owner  of  the  premises, 
and  otlier  lands,  made  his  will,  the  17th  April,  1711,  and  authorized 
his  executors  to  sell  his  real  estate,  and  distribute  the  proceeds  among 
tiie  children  of  his  four  sisters,  Maria,  the  wife  of  Isaac  Depeyster, 
Margaret,  the  wife  of  Nicholas  Evertson,  Helena,  the  wife  of  Gualterius 
Dubois,  Rachel  Bayard,  the  widow  of  Petrus  Bayard,  and  to  place  the 
siiare  of  Hannah,  his  remaining  sister,  at  interest  during  her  life,  for 
lier  use,  and  after  her  death,  to  divide  it  among  the  other  heirs.  The  tes- 
tator died  without  issue.  Rachel  Bayard,  one  of  his  sisters,  married 
Henry  Willman,  whom  she  survived;  and  she,  Rachel  Willman,  after 
the  deatli  of  her  husband,  about  the  14th  June,  1746,  b^'  her  last  will, 
devised  the  half  of  all  her  real  estate  to  her  son,  and  the  other  half  to 
her  daughter,  ElizEjbeth  Willman,  who  married  Vincent  Matthews,  by 
whom  she  had  one  child,  a  daughter,  born  in  1756,  who  married  Theo- 
philus  Beekman,  in  January,  1783.  Hannah  Van  Ball,  the  unmarried 
sister  of  Henry  Van  Ball,  died  intestate,  and  without  issue,  in  the  life- 
time of  her  sister  Rachel.  Elizabeth,  the  wife  of  Vincent  Matthews, 
1  Hatfield  V.  Siieden,  54  N.  Y.  280  (1873),  accord. 
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died  the  18th  August,  1764,  and  Viiicent  Matthews  died  the  24th  May, 
1784.  Theophilus  Beekraan  died  about  the  1st  Januaiy,  1807,  and  his 
widow,'  Elizabeth  Beekman,  is  the  lessor  of  the  plaintiff. 

No  evidence  was  offered  that  Rachel,  the  sister  of  Henry  Van  Ball, 
or  her  daughter  Elizabeth,  the  wife  of  Matthews,  or  Theophilus  Beek- 
man and  Elizabeth  his  wife,  or  either  of  them,  ever  entered  into  the 
premises  in  question,  or  had  the  actual  possession  thereof;  but  the 
same  continued  vacant,  from  the  time  of  issuing  the  patent,  until  in 
the  year  1772,  when  those  under  whom  the  defendant  holds,  went  into 
possession,  under  conveyances,  which  they  considered  valid,  and  which 
were  adverse  to  the  title  of  the  lessor,  above  stated  ;  and  the  premises 
have  been  held  by  the  defendant,  and  those  under  whom  he  claims,  ever 
since  1772,  adversely  to  all  others. 

S.  Jones,  jun.,  for  the  defendant. 

P.  W.  Radcliff  and   £.  B.  Ogden,  contra. 

Kent,  C.  J.,  delivered  the  opinion  of  the  court.  The  defence,  in  this 
cause,  turns  wholly  upon  the  question,  whether  the  right  of  recover^'  is 
not  barred  bj'  the  Statute  of  Limitations. 

The  lessor  of  the  plaintiff  was  an  infant  when  the  adverse  possession 
began,  in  the  year  1772.  But  admitting  that  the  father,  Vincent 
Matthews,  was  tenant  bj-  the  curtesj-,  there  was  then  a  particular  estate 
for  life  in  the  premises  existing,  and  no  right  of  entrj-  had  descended, 
or  could  vest  in  her,  during  the  continuance  of  that  estate.  It  was 
declared,  in  Jackson  v.  Schoonmaker,  4  Johns.  Rep.  390,  to  be  the 
law  that  the  Statute  of  Limitations  did  not  affect  the  right  of  a  remain- 
der-man during  the  continuance  of  a  particular  estate  ;  nor  would  the 
acts  or  laches  of  the  tenant  of  the  particular  estate  affect  the  party 
entitled  in  remainder.  The  right  of  entry  of  the  lessor  did  not  accrue, 
and  could  not  exist  dui-ing  the  estate  hy  the  curtesy.  That  estate 
ceased  b}-  the  death  of  Matthews,  in  1784,  and  had  she  been  under  no 
disability  she  would  then  have  been  bound  to  have  brought  the  suit 
within  20  3'ears  thereafter ;  but  she  was  at  that  time  a  feme  covert,  and 
protected  from  the  Statute  of  Limitations  by  the  proviso  in  favor  of 
the  disabilitj'  of  coverture.  Laws,  vol.  i.  563.  This  is  not  a  case  of 
cumulative  or  successive  disabilities,  and  we,  at  present,  have  no  con- 
cern with  any  question  to  which  they  might  give  rise.  The  coverture 
was  the  first  and  onl^'  disabilitj-  existing,  when  her  right  of  entrj- 
accrued,  and  that  is  expressly  saved  b^-  the  Statute. 

There  is  no  bar  to  the  plaintiff's  right  of  I'ecovery,  under  the  Statute 
of  Limitations,  provided  her  father  was  a  tenant  by  the  curtesy ;  and 
this  is  the  next  and  onlj'  real  point  in  the  case. 

There  was  no  pedis  possessio,  or  possession  in  fact,  of  the  prem- 
ises, in  the  popular  sense  of  the  words,  b}'  either  Matthews  or  his  wife, 
during  the  coverture ;  for  the  lands  continued  vacant,  or  remained  as 
new  lands,  wild  and  uncultivated,  from  the  date  of  the  patent  in  1704, 
to  the  time  of  the  commencement  of  the  adverse  possession  in  1772. 
The  title  under  the  patent  to  an  undivided  eighth  part  of  the  premises, 
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clearly  existed  in  Matthews's  wife.  She  derived  It  bj'  will  from  her 
mother,  who  was  one  of  the  four  co-heirs  of  Henry  Van  Ball.  The 
question  is,  Was  she  not  to  be  considered  as  seised  in  fact  of  these 
premises,  so  as  to  enable  her  husband  to  become  a  tenant  by  the 
curtesy?  To  deny  this,  would  be  extinguishing  the  title  of  tenant  by 
the  curtesy,  to  all  wild  and  uncultivated  laud.  It  has  long  been  a 
settled  point,  that  the  owner  of  such  lands  is  to  be  deemed  in  posses- 
sion, so  as  to  maintain  trespass.  The  possession  of  such  property 
follows  the  title,  and  so  continues,  until  an  adverse  possession  is  clearly 
made  out.  This  is  the  uniform  doctrine  of  this  court ;  and  there  is 
no  reason  why  the  same  rule  should  not  apply  when  the  title  by 
curtesy  is  in  question.  To  require  the  actual  occupation  of  such  lands, 
during  the  coverture,  would  be  an  unreasonable,  if  not  an  impracticable 
requisition.  The  general  language  of  the  English  cases  is,  that  there 
must  have  been  actual  entrj-,  but  the  rule  had  reference  to  enclosed  or 
cultivated  lands.  We  must  take  the  rule  with  such  a  construction  as 
the  peculiar  state  of  new  lands  in  this  country  requires  ;  and  this  maj' 
be  done  without  any  departure  from  the  spirit  and  substance  of  the 
English  law.  Some  of  the  old  books  would  not  allow  the  curtesy,  with- 
out actual  entry  upon  the  lands,  even  though  it  appeared  to  have  been 
impossible  for  the  husband,  with  the  utmost  diligence,  to  have  made 
the  entry  during  the  coverture.  Perkins,  470.  Doct.  &  Stud.  Dial. 
2,  c.  15.  But  Lord  Coke  talks  more  reasonablj-.  He  says,  that  if  a 
man  seised  of  an  advowson,  or  rent  in  fee,  has  issue  a  daughter,  who  is 
married  and  has  issue,  and  he  then  dies  seised,  and  the  wife,  before 
the  rent  became  due,  or  the  church  became  void,  dies,  she  had  but  a 
seisin  in  law,  and  j-et  her  husband  shall  be  a  tenant  by  the  curtes}', 
because  he  could  b^'  no  industrj'  attain  to  an3'  other  seisin.  £!t  impo- 
tentia  excusat  legem.  Co.  Lit.  29  a.  The  letter  of  the  rule  was  very 
much  relaxed  b}-  Lord  Hardwicke.  In  De  Grey  v.  Jtichardson,  3 
Atk.  469,  he  allowed  the  curtesy  in  lands  on  which,  when  thej-  dc* 
scended  to  the  wife,  there  were  leases  for  years  existing,  and  a  rent 
accrued  which  remained  due  during  three  months  of  the  coverture,  and 
into  which  lands  she  made  no  entr)-,  nor  received  any  payment  during 
her  life.  He  professed  to  decide  the  case,  as  a  question  of  law,  and 
said  that  this  was  such  a  possession  in  the  wife  as  made  the  husband 
tenant  by  the  curtesj'.  In  another  case  before  Lord  Hardwicke,  of 
Sterling  v.  Penlington.,  7  Viner,  149,  pi.  11,  he  allowed  this  title, 
when  the  wife  had  been,  in  fact,  denied  possession  during  the  cover- 
ture, hj  a  tenant  in  common,  who  supposed,  through  mistake,  that  the 
wife's  right,  as  heir,  had  not  then  accrued. 

These  cases  are  as  strong  as  the  present,  and  prove  that  actual  en- 
try, or  pedis  possessio,  is  not  absolutely  requisite,  and  that  if  the  party 
is  constructively  seised  in  fact,  it  will  be  sufficient. 

The  court  are  accordingly  of  opinion,  that  the  plaintiff  is  entitled  to 
recover  one  undivided  eighth  part  of  the  premises. 

Judgment  for  the  plaintiff. 
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STODDARD   v.  GIBBS. 

ClECTJIT    COUKT   OF   THE   UNITED    StATES.       1832. 
[Reported  1  Sumn.  263.] 

Trespass  and  ejectment  for  certain  land  in  Portsmouth,  in  the  State 
of  Rhode  Island.  Plea,  the  general  issue.  At  the  trial  in  June  Term 
last,  the  jury  found  a  special  verdict.  The  substance  of  it  was,  tliat  the 
plaintiffs  were  entitled  to  three  fifths  of  a  moiety  of  the  demanded  premi- 
ses, as  heirs-at-law  pf  their  mother,  Eliza  Gibbs,  the  wife  of  the  defend- 
ant, who  died  in  1820,  seised  (as  the  heir  of  her  mother)  of  a  moiety 
of  the  reversion  of  the  demanded  premises,  whicli  were  at  the  time  of 
her  death  in  the  actual  possession  of  her  father,  Peleg  Thurston,  who 
was  tenant  by  the  curtesy  thereof,  and  who  died  afterwards,  in  Decem- 
ber, 1831.  The  defendant  claimed  a  life  estate  in  the  demanded  premi- 
ses, as  tenant  by  the  curtesy-  upon  the  death  of  his  wife,  the  mother  of 
the  plaintiffs. 

The  cause  was  argued  by  Hunter  for  the  plaintiffs,  and  by  Cranston 
and  Hazard  for  the  defendant. 

Story,  J.  There  is  but  a  single  question  in  this  case,  and  that  is, 
whether  in  Rhode  Island  a  husband  is  entitled  to  a  life  estate,  as  tenant 
by  the  curtesj',  of  land  of  which  his  wife  was  in  her  lifetime  seised  in 
fee  in  reversion. 

If  this  question  were  to  be  decided  hy  the  common  law,  it  would  not 
admit  of  controversy.  Nothing  is  better  settled  in  that  law  than  that 
there  can  be  no  curtesj"  of  a  remainder  or  reversion.  Mr.  Justice  Black- 
stone,  in  his  Commentaries  (2  Black.  Comm.  127),  la3'S  it  down  as  one 
of  the  elements  of  the  common  law.  "There  are  (says  he)  four  requi- 
sites necessar}-  to  make  a  tenancy  hy  the  curtesy' :  marriage,  seisin  of 
the  wife,  issue,  and  death  of  the  wife.  1.  The  marriage  must  be  ca- 
nonical and  legal.  2.  The  seisin  of  the  wife  must  be  an  actual  seisin  or 
possession  of  the  lands  ;  not  a  bare  right  to  possess,  which  is  a  seisin  in 
law,  but  an  actual  possession,  which  is  a  seisin  in  deed.  And,  there- 
fore, a  man  shall  not  be  tenant  by  the  curtesj'  of  a  remainder  or  rever- 
sion." And  this  language  is  fully  borne  out  b^'  Lord  Coke,  in  his 
Commentarj-  on  Littleton.     Co.  Lit.  29. 

Now,  the  common  law  was  expressly  adopted  bj'  a  Statute  of  Rhode 
Island,  as  earlj-  as  the  j-ear  1700,  as  the  rule  in  all  cases,  where  no  par- 
ticular colonial  law  existed  on  the  subject.  Rhode  Island  Colony  Laws 
(1744),  p.  28.  Of  course  the  common  law  must  prevail,  unless  there 
is  some  statutory'  provision  which  has  since  that  period  intercepted  or 
varied  its  application. 

Let  us  see,  then,  whether  any  such  provision  exists.  By  the  Statute 
of  Descents  of  Rhode  Island  (1798,  1822),  it  is  enacted,  that  "  when  a 
man  and  his  wife  shall  be  seised  of  any  real  estate  in  her  right  in  fee, 


CHAP.  I.]  ^  STODDARD   V.   GIBBS.  695 

• 
and  issue  shall  be  born  alive  of  the  body  of  such  wife,  that  may  inherit 
the  same,  and  such  wife  shall  die,  the  husband  shall  have  and  hold  such 
estate  during  his  natural  life,  as  tenant  by  the  curtesy."  Rhode  Island 
Laws,  Digest,  1822,  p.  227,  §  8.  Now,  this  description  of  a  tenant  by 
the  curtesy  is  in  substance  the  same,  which  Littleton  (§  35)  has  given 
of  a  tenant  by  the  curtesy  at  the  common  law  :  "  Tenant  by  the  curtesy 
of  England  (says  he)  is  where  a  mantaketh  a  wife  seised  in  fee  simple, 
or  in  fee  tail,  &c.,  and  hath  issue  by  the  same  wife,  male  or  female, 
born  alive,  albeit  the  issue  after  dieth  or  liveth,  yet  if  the  wife  dies,  tlio 
husband  shall  hold  the  land  during  his  life  by  the  law  of  England." 
Now,  mj'  Lord  Coke,  commenting  on  this  very  passage,  says,  that  the 
words,  "  seised  in  fee,"  mean  a  seisin  in  deed,  not  a  seisin  in  law  ;  and 
therefore  a  man  shall  not  be  tenant  b}-  the  curtesy  of  a  bare  right,  title, 
use,  or  of  a  reversion  or  remainder  expectant  upon  an  estate  of  free- 
hold, unless  the  particular, estate  be  determined  or  ended  during  tlie 
coverture.  Co.  Lit.  29.  See  Cruise's  Dig.  tit.  5,  ch.  1,  §  1,  pp.  159, 
160.  So  that  it  is  clear,  that  the  words,  '•  seised  in  fee,"  do  not  neces- 
sarily, in  the  language  of  the  law,  import  a  seisin  in  deed,  that  is,  a 
present  estate  in  fee  in  possession.  Now,  since  the  rule  of  the  common 
law  was  not  only  well  known,  but  had  been  adopted  in  Rhode  Island, 
it  would  be  natural  to  expect,  if  the  Legislature  intended  to  modif)'  or 
repeal  it,  that  some  language  would  be  used,  which  should  unequivo- 
cally, and  in  terms  susceptible  of  no  doubt,  express  that  intention.  In 
such  a  case  we  sliould  not  expect  to  find  the  very  language  used,  which 
the  most  accurate  writers  upon  the  common  law  were  accustomed  to 
use,  to  express  the  very  rule  of  that  law.  Littleton,  §  3.  Cruise  Dig. 
tit.  5,  ch.  1,  §  1,  pp.  159,  160.  Bae.  Abridg.  Curtesj-,  C.  2.  Com. 
Dig.  Estate,  D.  1.  Dane's  Abridg.  ch.  130,  art.  3,  §  1.  JBuckworth  v. 
Thirkell,  3  Bos.  &  Pull.  R.  652,  note.  Would  it  be  safe  for  anj-  court 
to  adopt  an  interpretation  abolishing  the  common  law  rule,  upon  so 
loose  a  foundation  ? 

The  Statute  of  Massachusetts  respecting  tenancj-  bj-  the  curtesy,  is 
in  precisely  the  same  terms,  as  that  of  Rhode  Island  ;  and  probably  the 
latter  was  borrowed  from  the  former.  See  Act  of  9th  March,  1784. 
Stat.  1783,  ch.  36.  The  uniform  interpretation  of  the  Massachusetts 
Statute  has  been,  that  it  does  not  vary  the  rule  of  the  comrnon  law. 
Dane  Abridg.,  ch.  130,  art.  3,  §  1,  2,  3.  This  is  strong  evidence  to 
show,  what  the  fair  interpretation  of  the  terms  is  ;  or,  at  least,  it  shows, 
that  the  language  reasonabl}'  admits  of  an  interpretation  consistent  with 
the  rule  of  the  common  law,  and  in  aflSrmance  of  it. 

The  language  of  the  Rhode  Island  Statute  respecting  dower,  uses 
terms  nearly  the  same.  It  declares,  that  the  widow  shall  be  endowed 
of  one  third  part  of  the  lands,  &c.,  "  whereof  her  husband,  or  any  other 
to  his  use,  was  seised  of  an  estate  of  inheritance  at  anj-  time  during  the 
coverture."  Rhode  Island  Laws,  Digest  of  1822,  p.  188.  Yet,  I  pre- 
sume, it  was  never  contended,  that  this  applied  to  a  seisin  inlaw,  such 
as  a  seisin  of  a  reversion  or  a  remainder. 
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But  it  is  said,  that  in  the  State  of  Connecticut  the  doctrine  has  been 
settled  upon  solemn  argument,  that  actual  seisin  in  the  wife  during  the 
coverture,  is  not  necessary  to  entitle  the  husband  to  a  tenancy  by  the 
curtesy  in  her  estate.  That  certainly  was  the  doctrine  of  the  majority 
of  the  court  in  Bush  v.  Bradley,  4  Day  E.  298,  305,  and  is  probably 
now  deemed  the  settled  law  of  that  State.  Keeve's  Domestic  Relations, 
pp.  33-35.  But  it  is  observable,  that  the  decision  in  that  case  was  not 
founded  upon  any  positive  language  of  the  Legislature,  directly  appli- 
cable to  the  case.  There  was  no  Statute  of  Connecticut,  which  called 
for  any  interpretation  by  the  court.  Tlie  doctrine  was  avowedly  founded 
upon  analogies  furnished  by  the  local  law  of  the  State.  It  was  said, 
that  the  Statute  of  Limitations  of  Connecticut  in  its  terms  did  not  take 
away  the  title  of  the  original  proprietor,  but  only  tolled  his  right  of 
entry ;  and  yet  that  it  had  always  been  construed  to  bar  all  claim  of 
title ;  while  the  same  words  in  the  English  Statute  had  been  considered 
as  having  no  effect  whatever  upon  the  title,  but  only  upon  the  right  of 
entry.  It  was  also  said,  that  actual  seisin  was  not  necessary  in  cases 
of  descents  or  devises  ;  but  that  it  was  suflScient,  that  there  was  a  right 
of  property.  And  if  not  necessarj-  in  such  cases,  the  question  was 
asked,  why  should  it  be  thought  necessai'y  to  the  husband's  title  by  the 
curtesy?  And  the  conclusion,  to  which  the  court  arrived,  was,  that  the 
English  law  respecting  the  efficacy  of  seisin  had  long  since  been  departed 
from  in  Connecticut,  and  to  adhere  to  it  in  the  case  of  the  curtesy 
would  mar  the  symmetrj-  of  the  law  of  that  State. 

Now,  however  satisfactorj"  this  reasoning  was  to  the  learned  judges, 
who  decided  this  case,  it  has  not  been  deemed  equally  satisfactorj'  to 
other  learned  judges  in  other  States,  where  the  local  jurisprudence  fur- 
nished, in  whole  or  in  part,  similar  analogies.  Thej-  have  held,  that  the 
common  law  rule  must  prevail,  until  altered  b}'  the  Legislature  ;  and  that 
thej"  were  not  at  libertj'  to  imply  such  a  repeal  upon  mere  analog}'. 
This  doctrine  is,  a  fortiori,  to  be  followed  in  Rhode  Island ;  for,  the 
common  law  having  been  adopted  hy  Statute  in  that  State,  nothing 
short  of  a  legislative  repeal,  either  express  or  necessarily  implied,  could 
justifj'  anj-  court  of  justice,  sitting  in  that  State,  in  an  abandoment  of 
it.  Now,  I  confess  that  I  see  not  the  slightest  reason  for  supposing 
that  the  Legislature,  in  the  Statute  already-  cited,  had  the  least  intention 
to  repeal  the  common  law  in  regard  to  tenancy  by  the  curtesj'.  The 
language  of  the  Statute  is  merely  affirmative,  leaving  what  is  intended 
by  the  words,  "  seised  of  anj-  real  estate,"  &c.,  to  be  ascertained  upon 
the  sound  rules  of  interpretation  applied  to  similar  cases.  It  is  a  gen- 
eral rule  of  construction,  not  to  presume  the  common  law  repealed  bv  a 
Statute,  unless  the  language  naturalh-  and  necessarilj-  leads  to  that  con- 
clusion. Besides,  though  the  language  is  not  inconsistent  with  a  larger 
intent,  j'et  the  subsequent  words,  "  the  husband  shall  have  and  hold 
such  estate  during  his  life,"  more  naturallj-  appl}-  to  a  present  posses- 
sorj-  estate,  than  to  one  which  maj'  never  fall  into  possession  during  his 
life. 
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The  Connecticut  law,  however,  cannot  apply  to  the  present  case  ;  and 
indeed  is  repugnant  to  the  Statute  of  Rhode  Island.  By  the  decision 
alluded  to,  it  is  not  necessary  that  the  wife  should  have  any  seisin, 
either  in  law  or  fact,  of  the  estate,  to  give  her  husband  an  estate  by  the 
curtesy.  In  the  very  case  decided,  she  was  actually  disseised  at  all 
times  during  the  coverture  ;  and  j-et  her  husband  was  held  entitled  as 
tenant  by  the  curtesy.  Now,  the  Statute  of  Eliode  Island  positl^'ely 
requires  a  seisin  in  the  wife  during  the  coverture. 

Nor,  indeed,  in  another  view,  is  the  Connecticut  decision  in  point. 
There  the  wife  had  a  present  estate,  of  which  she  was,  though  disseised, 
entitled  to  a  present  possession.  No  question  arose  as  to  curtesy  of  a 
reversion  or  remainder.  How  that  question  would  have  been  decided, 
if  it  had  arisen,  this  court  have  no  means  of  ascertaining. 

1  cannot  agree  with  one  remark  of  the  counsel  for  the  plaintiff  in  the 
present  case,  that  Eliza  Gibbs,  the  mother  of  the  plaintiffs,  was  not 
seised  in  law  of  the  estate,  because  she  had  only  a  reversion  therein, 
after  the  tenancy  of  her  father  by  the  curtesy  should  expire.  My 
opinion  is,  that  there  can,  technically  speaking,  be  a  seisin  in  law  of  a 
reversion,  though  not  in  deed ;  and  that  such  was  her  predicament. 
She  was,  in  the  strictest  sense  of  the  terms,  seised  of  the  reversion. 
See  Cook  v.  Hammond,  4  Mason  R.  488,  489.     Plowden  R.  191. 

Upon  the  whole,  my  opinion  is  that  the  plaintiffs  upon  the  special 
verdict  are  entitled  to  recover  their  purparty,  as  heirs  of  their  mother, 
Eliza  Gibbs. 

The  district  judge  concurs  in  this  opinion,  and  judgment  is  to  be 
given  accordingly.* 


MELVIN  V.   PROPRIETORS   OF   LOCKS  AND   CANALS. 
Supreme  Judicial  Court  of  Massachusetts.     1834. 

[Reportedly  Pick.  161.] 

Writ  of  entrj',  dated  May  10,  1833,  for  one  undivided  fourteenth  part 
of  a  tract  of  land  in  Lowell.  The  demandant  counted  upon  his  own 
seisin  within  thirty  years. 

The  defendants  pleaded  the  general  issue. 

At  the  trial,  before  Putnam,  J.,  it  appeared  that  Thomas  Fletcher, 
who  died  seised  of  the  demanded  premises  on  August  6,  1771,  by  his 
will,  devised  all  his  real  estate  to  his  two  daughters,  Rebecca  and 
Joanna,  with  cross-remainders,  reserving  the  use  of  one-third  part 
thereof  for  his  widow,  so  long  as  she  should  remain  such.  Rebecca, 
the  eldest  daughter,  on  January  9,  1773,  married  Jacob  Kittredge,  who 
died  in  1813.  Joanna,  the  youngest  daughter,  on  February  29,  1777, 
married  Benjamin  Melvin,  who  immediately  entered  into  the  posses- 
1  See  Shores  v.  Carley,  8  Allen,  425  (1864). 
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sion  of  the  laud.  They  had  seven  children,  of  whom  the  demandant 
was  one.  Benjamin  Melvin,  the  father,  died  in  April,  1830,  and  his 
wife  died  in  September,  1826.  The  demandant  entered  upon  the 
demanded  premises  on  July  12,  1832,  claiming  as  heir  to  his  mother. 
The  tenants  produced  an  office  copy  of  a  deed  from  Jacob  Kittredge 
and  his  wife  to  Benjamin  Melvin,  the  father,  dated  April  27,  1782, 
whereby,  for  the  consideration  of  £300,  they  conveyed  to  him  an  undi- 
vided moiety  of  a  farm  in  Lowell,  formerly  owned  by  Thomas  Fletcher, 
which  included  the  demanded  premises.  They  also  produced  an  office 
copy  of  a  deed  of  mortgage  of  the  same  date,  from  Melvin,  the  father, 
and  his  wife,  to  Jacob  Kittredge,  conveying  to  him  a  certain  portion  of 
this  farm,  including,  as  the  tenants  contended,  the  demanded  premises, 
to  secure  the  payment  of  £300  in  five  years.     ' 

The  tenants  proved  that  in  April,  1796,  Kittredge  took  possession 
of  the  demanded  premises  and  ejected  Melvin,  the  father,  and  his  wife  ; 
and  there  was  no  evidence  of  any  occupation  of  the  demanded  premises, 
or  of  any  claim  thereto  by  Melvin,  the  father,  or  any  of  his  family,  from 
1796  until  the  entry  of  the  demandant  in  1832,  although  they  lived  in 
the  immediate  neighborhood. 

The  tenants  also  proved  a  title  in  themselves  to  the  land  conveyed 
in  mortgage  by  Melvin,  the  father,  and  his  wife,  to  Kittredge,  bj-  virtue 
of  several  mesne  convejances  from  the  heirs  of  Kittredge  and  others. 

The  tenants  then  contended,  that  even  if  the  demanded  premises 
were  .not  embraced  in  the  deed  of  mortgage,  yet  that  the  entry  of  Kit- 
tredge in  1796  and  the  ouster  of  Melvin,  the  father,  and  his  wife, 
operated  as  a  disseisin  of  them,  and  that  b^-  the  uninterrupted  posses- 
sion of  the  tenants  and  those  under  whom  the}-  claim,  for  more  than 
thirtj'  3'ears  before  the  entr}'  of  the  demandant,  his  right  of  entry  was, 
barred  by  St.  1786,  c.  13,  §  4,  which  limits  the  rigjit  of  anj-  person 
under  no  disabihty,  to  make  an  entr3-  into  lands,  &c.,  to  twent3-  j-ears 
next  after  his  right  or  title  first  desceilded  or  accrued,  with  a  saving  to 
femes  covert,  &c.  of  a  right  to  make  such  entrj-  at  an3-  time  within  ten 
years  after  the  expiration  of  said  twent}-  j-ears  aforesaid,  and  not 
afterwards. 

But  the  judge  instructed  the  jury  that  the  wife  of  Melvin,  the  father, 
was  not  disseised  during  her  coverture,  and  that  the  demandant's  right 
of  entrj-  would  not  be  barred  by  an  undisturbed  possession  of  the  de- 
manded premises  b}-  the  tenants  for  more  than  thirty  j-ears,  because 
such  possession  would  not  be  adverse  to  the  wife  during  the  cover- 
ture ;  and  that  the  only  question  for  them  to  consider  was,  whether 
the  demanded  premises  were  intended  b^-  the  parties  to  be  conveyed 
by  the  deed  of  mortgage. 

The  jury  found  a  verdict  for  the  demandant. 

If  the  instructions  to  the  jury  were  incorrect,  a  new  trial  was  to  be 
granted. 

tT.  Mason,  Hoar,  and  Robinson,  for  the  tenants. 

Fletcher,  Mann,  and  Smith,  for  the  demandant. 
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The  opinion  of  the  court  was  afterwards  delivered  by 
Wilde,  J.  In  order  to  determine  the  general  question,  whether,  upon 
the  facts  in  the  case,  the  demandant  had  any  right  of  entry  in  1832,  I 
shall  first  consider  whether  Melvin  and  wife  were  disseised  by  the  entry 
of  Kittredge,  and  their  expulsion  in  1796.  That  they  were  seised  in 
fee  in  right  of  the  wife,  before  and  at  the  time  of  the  entry  by  Kittredge, 
cannot,  we  think,  be  controverted.  In  all  real  actions,  brought  by  hus- 
band and  wife  to  recover  the  wife's  land,  their  estate  is  always  so  stated  ; 
and  is  so  stated  because  such  is  the  legal  nature  of  their  estate.  By 
marriage  the  husband  and  wife  are  regarded  in  law  as  one  person,  the 
legal  existence  of  the  wife  being  incorporated  and  consolidated  into 
that  of  the  husband  ;  and  he  has  the  absolute  authority  to  act  for  her, 
but  not  to  bind  her  in  all  cases.  He  may  dispose  of  her  chattels,  real 
and  personal,  but  cannot  alienate  her  real  estate  without  her  consent. 
The  husband  acquires  by  the  marriage  a  freehold  estate,  but  not  the 
fee,  which  still  remains  in  the  wife.  But  both  together  have  the  whole 
estate,  and  therefore  in  law  they  are  both  considered  as  seised  in  fee, 
and  must  so  state  their  title  in  pleading.  The  husband  cannot  aver, 
in  pleading,  that  he  alone  is  seised  in  fee  in  right  of  his  wife,  because 
the  fee  is  in  the  wife,  and  of  this  he  is  seised  jointlj'  with  her. 

This  is  the  established  form  of  pleading  such  a  title,  and  it  has  been 
truly  and  very  frequentl^^  remarked,  that  the  forms  of  pleading  gener- 
ally- maj'  be  relied  on  as  the  most  accurate  test  of  legal  principles. 
It  is  laid  down  by  Comyns  (Dig.  Baron  &  Feme,  2  D),  "that  if  baron 
and  feme  are  seised,  they  ought  to  plead,  that  they  are  both  seised  in 
jure  uxoris,  and  not  that  the  husband  is  seised ; "  and  so  saj'  all  the 
authorities.  In  the  case  of  Catlin  v.  Milner,  2  Lutw.  1422,  which  was 
trespass  qiaire  clausum  against  husband  and  wife,  the  plea  was  that 
the  husband  was  seised  in  his  demesne  as  of  fee,  in  right  of  his  wife, 
that  he  thereupon  demised  the  premises  to  the  plaintiff,  and  that  he 
entered  to  make  distress  for  rent  in  arrear ;  on  demurrer,  this  plea  was 
held  to  be  bad,  because  they  were  both  seised  in  right  of  the  wife. 
The  same  decision  was  made  in  the  case  of  JPolyblank  v.  Hawkins,  1 
Dougl.  329.  In  that  case,  which  was  an  action  of  covenant  against 
the  assignee  of  a  lease,  by  the  husband  of  the  heir-at-law  of  the  origi- 
nal lessor,  the  plaintiff  in  the  declaration  averred,  that  the  reversion 
descended  and  came  to  his  wife,  whereupon  the  plaintiff  became  seised 
of  said  reversion  in  his  demesne  as  of  freehold,  in  right  of  his  wife.  The 
defendant  demurred,  because  in  the  declaration  the  plaintiffs  title  was 
not  correctly  stated  ;  for  that  instead  of  the  averment,  that  the  plaintiff 
was  seised  of  the  reversion  in  his  demesne  as  of  freehold,  he  ought  to 
have  averred  that  he  and  his  wife  were  seised  in  their  demesne  as  of 
fee.  The  plaintiff's  counsel  in  that  case  admitted  that  the  usual  form 
of  declaring  was  in  the  manner  contended  for  by  the  defendant's  coun- 
sel, and  that  the  case  of  Catlin  v.  Milner  was  rightly  decided  ;  but  they 
attempted  to  make  a  distinction  between  cases  where  it  was  necessary 
to  set  out  the  whole  of  the  estate,  and  those  in  which  a  part  only  would 
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be  suflScient  to  maintain  the  action  ;  but  the  court  held,  that  the  declara- 
tion was  bad  in  point  of  form,  because  the  exact  title  was  not  set  out. 

These  cases  seem  decisive,  not  only  as  to  the  form  of  pleading,  of 
which  there  can  be  no  question,  but  they  decide  that  the  form  of  i)lead- 
ing  is  in  conformity  with  the  exact  title  which  the  husband  and  wife 
have  in  the  wife's  lands,  while  they  remain  seised.  It  seems  unneces- 
sary to  refer  to  any  further  authorities  on  this  point ;  for  I  apprehend 
that  it  is  quite  clear,  that  the  husband  cannot  be  seised  in  fee  of  his 
wife's  lands,  unless  she  also  is  seised  ;  that  he  acquires  no  seisin  in  fee 
by  the  marriage ;  for  he,  at  most,  acquires  only  a  freehold  estate,  and 
unless  the  wife  continues  seised,  the  fee  would  be  in  abeyance.  The 
husband  has  a  life  estate,  and  the  wife  has  an  estate  in  fee,  and  b}-  con- 
solidating the  two  estates,  both,  in  legal  contemplation,  are  considered 
as  seised  of  the  whole  estate. 

The  next  question  to  be  considered  is,  whether  Melvin  the  elder  and 
his  wife  were  disseised  by  the  entry  of  Kittredge  in  1796.  And  we 
think  it  ver}'  clear,  that  they  were.  The}'  were  actually'  ousted  and 
divested  of  their  seisin  and  possession,  and  the  seisin  and  posses- 
sion of  Kittredge  was  substituted  therefor ;  and  this  unquestionably 
amounted  to  a  disseisin  of  both,  as  both  at  the  time  of  the  entry  were 
seised.     Co.  Lit.  153  ;   Clapp  v.  Bromaghan,  9  Cowen,  552. 

We  think  it  equally  clear  that  a  right  of  entry  immediately  thereupon 
accrued  to  both  the  husband  and  wife.  It  has  been  argued,  that  the 
husband  alone  had  the  right  of  entr^-,  that  he  had  a  life  estate  in  the 
premises,  and  that  no  right  of  entry  accrued  to  the  wife  until  his  death. 
It  is  true  that  if  Kittredge  had  held  under  the  husband,  the  wife  would 
have  had  no  right  to  enter,  nor  could  she  enter  against  the  will  of  the 
husband ;  but  with  his  consent,  express  or  implied,  or  in  his  absence, 
she  had  an  unquestionable  right  to  enter.  Her  right  of  entry  as  against 
Kittredge  was  perfect,  although  in  the  exercise  of  her  right  she  was 
subjected  to  the  control  of  her  husband.  There  is  no  doubt,  that  he 
had  a  right  to  create  a  particular  estate,  and  so  he  might  discontinue 
his  wife's  estate  by  feoffment,  and  b^-  the  common  law  she  would  have 
no  right  to  enter  on  the  feoffee,  even  after  her  husband's  death,  but  was 
driven  to  her  action  cui  in  vita  ;  but  in  the  present  case  Melvin  and 
ills  wife  were  jointly'  seised  and  disseised  ;  and  either  of  them  or  both 
might  enter  on  the  disseisor.  That  she  was  sub  potestate  viri  does  not 
prevent  the  right  of  entrj'  from  accruing  to  her ;  otherwise  no  right  of 
entry  could  descend  or  accrue  to  a  feme  covert,  and  the  saving  clauses 
in  the  several  Statutes  of  Limitation,  in  favor  of  femes  covert,  would  be 
useless  and  senseless.  A  feme  covert  is  capable  of  purchasing,  but  the 
husband  may  disagree,  which  will  avoid  the  purchase  ;  but  if  he  neither 
agrees  nor  disagrees,  the  purchase  is  good.  Co.  Lit.  3  a.  And  in  like 
manner,  a  right  of  entry  may  descend  or  accrue  to  her,  and  her  entry 
will  be  lawful,  provided  the  husband  does  not  expressly  disagree,  for 
his  consent  is  presumed,  it  being  fqr  his  advantage.  We  are  therefore 
of  opinion,  that  the  right  to  enter  on  the  demanded  premises  accrued 
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to  the  demandant's  mother  immediately  after  the  entry  and  ouster  by 
Kittredge. 

We  then  come  to  the  general  question,  whether  the  demandant  had 
a  right  of  entry  at  the  time  he  entered,  or  whether  it  was  not  tolled  by 
the  tortious  entry  of  Kittredge  and  lapse  of  time.  This  question  de- 
pends on  the  St.  1786,  c.  13,  taken  in  connection  with  the  principles 
already  considered.  By  §  4,  it  is  enacted  that  no  person,  unless  by 
judgment  of  law,  shall  make  any  entry  into  any  lauds,  tenements,  or 
hereditaments,  but  within  twenty  years  next  after  his  right  or  title  first 
descended  or  accrued  to  the  same,  provided  that  when  anj'  person  that 
is  or  shall  be  entitled  to  make  any  entry,  shall,  at  the  time  the  said  right 
or  title  first  descended,  accrued,  or  fell,  be  within  the  age  of  twent}-- 
one  years, /feme  covert,  non  comjjos,  imprisoned,  or  beyond  seas,  or 
without  the  limits  of  the  United  States,  that  then  such  person  shall 
and  may  make  such  entry  at  any  time  within  ten  years  after  the  expira- 
tion of  the  said  twentj'  years  aforesaid,  and  not  afterwards.  We  think 
the  language  of  this  Statute  extremelj'  clear,  and  that  the  intention  of 
the  Legislature  cannot  be  doubted.  It  is  equivalent  to  an  express  pro- 
vision, that  no  person  under  any  of  the  disabilities  named  in  the  Stat- 
ute should  be  allowed  to  make  any  entry  upon  lands,  unless  the  entry 
should  be  made  within  thirty  years  next  after  his  title  descended  or 
accrued  to  him.  This'to  mj'  mind  seems  as  clear  as  that  twenty  and 
ten  make  thirtj*.  The  rules  of  construction,  therefore,  which  may 
be  very  important  and  useful,  when  the  true  meaning  of  a  Statute 
maj'  be  doubtful,  can  have  no  application  to  the  provision  in  ques- 
tion, the  language  of  which  is  so  plain  and  unambiguous.  It  has  been 
argued  that  other  Statutes  in  pari  materia  would  explain  and  control 
the  literal  meaning  of  this ;  but  we  think  the  construction  contended 
for  by  the  demandant's  counsel  derives  no  aid  by  any  reference  to 
former  Statutes ;  for  the  language  of  this  Statute  and  the  previous 
Statutes  on  the  same  subject,  are  essentially  different ;  and  to  sup- 
pose that  the  Legislature  would  essentially  vary  the  language  of  a 
former  Statute,  so  as  to  convey  a  different  meaning,  without  intend- 
ing to  make  any  alteration  in  the  law,  would  be  an  imputation  on 
the  understanding  of  the  Legislature,  which  cannot  be  admitted. 

It  has  been  said  that  the  Statute,  according  to  its  literal  meaning,  is 
unreasonable,  and  that  it  should  have  a  reasonable  construction.  But 
we  do  not  perceive  that  the  Statute  is  unreasonable  according  to  its 
literal  import ;  especially  as  it  bars  the  right  of  entry  onl}-,  leaving  the 
part}-  other  remedies  to  recover  his  estate.  In  the  present  case,  the 
demandant  would  not  be  barred,  if  he  had  declared  in  another  form, 
and  not  on  his  own  seisin  ;  and  his  remedy  would  have  been  equally 
simple  and  effectual  as  in  the  present  form  of  action.  But  if  the  limi- 
tation in  the  Statute  were  as  unreasonable  as  the  plaintiffs  counsel  sup- 
pose it  to  be,  we  must  be  governed  by  it,  the  meaning  being  clear,  and 
are  not  at  liberty  to  speculate  on  its  supposed  impolicy. 

Upon  the  whole,  therefore,  we  are  of  opinion,  that  the  demandant 
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never  had  any  right  of  entrj'  into  the  demanded  premises,  that  his 
actual  entry  on  the  tenants  was  tortious,  and  consequently  that  he 
acquired  no  seisin  thereby.  The  right  of  entry  accrued  to  the  de- 
mandant's mother  in  April,  1796,  and  she  died  in  September,  1826 
(more  than  thirty  years),  without  making  any  entry  into  the  premises, 
or  any  claim  thereto,  the  tenants  and  those  under  whom  they  claim 
remaining  in  the  undisturbed  possession  of  the  same  for  the  whole 
time.  Her  right  of  entr^^,  therefore,  was  barred  and  did  not  descend 
to  the  demandant.  Whether  it  would  have  so  descended,  if  the  mother 
had  died  within  the  thirty  years,  is  a  question  which  it  is  unnecessary 
to  decide. 

It  is  clear,  however,  that  if  the  demandant  would  have  had  a  right  to 
enter,  as  heir  in  such  a  case,  he  must  have  entered  within  thirty  years 
from  the  time  the  right  first  accrued  to  his  mother. 

*  iVew  trial  granted. 


WATSON  V.  WATSON. 

Sdpkeme  Court  of  Ekrors  op  Connecticut.    1839. 
[Bepm-ted  13  Oonn.  83.] 

This  was  an  action  of  ejectment ;  tried  at  Hartford,  September  Term, 
1838,  before  Bissell,  J. 

In  the  lifetime  of  Ann  Watson,  and  until  her  death,  the  demanded 
premises  were  owned  bj-  her  in  fee  ;  and  the  plaintiffs  are  her  children 
and  heirs-at-law,  by  John  Watson,  to  whom  she  was  lawfullj-  married, 
and  who  is  still  living.  The  plaintiffs  claimed,  that  John  Watson  had 
not  an  estate  by  the  curtesy  in  the  premises  ;  and  to  establish  this  point, 
they  offered  in  evidence  the  following  writing,  under  his  hand  and  seal, 
dated  the  23d  of  February,  1837,  after  the  death  of  his  wife:  "Know 
all  men,  by  these  presents,  that  I,  John  Watson,  do  hereby  publish, 
declare,  and  make  known,  to  all  whom  it  maj-  concern,  and  especially 
the  heirs  and  children  of  my  late  wife,  Ann  Watson,  that  I  have  not, 
at  any  time  hitherto,  and  now  do  not  claim,  demand,  possess,  or  in  any 
manner  or  to  an}^  extent  whatever,  have  or  pretend  to  have,  an}'  right, 
title  or  interest,  in  three  pieces  of  land  [describing  the  premises],  but 
do  now  fuHy,  absolutelj'.  and  without  any  reservation,  disclaim  and  re- 
ject any  and  all  right,  title  and  interest  in  the  same,  which  I  might  or 
could  have  had,  by  operation  of  law  or  otherwise,  bj-  reason  of  mj'  sur- 
viving mj'  said  wife,  or  any  title  to  said  premises  which  she  had  during 
her  life."  This  writing  was  signed  and  sealed  by  John  Watson,  attested 
by  two  witnesses,  acknowledged  before  a  Justice  of  the  Peace,  and  re- 
corded in  the  town  records.  It  was  admitted  by  the  plaintiffs,  that  John 
Watson  was  tenant  hy  the  curtesy  of  the  demanded  premises,  and  that 
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they  could  not  recover  in  this  action,  unless  by  operation  of  this  writ- 
ing, he  had  no  such  estate.  The  defendant  objected  to  the  admission 
of  it  in  evidence  to  the  jury  ;  and  the  court  rejected  it ;  and  a  verdict 
passed  for  t1ie  defendant.  The  plaintiffs  thereupon  moved  for  a  new 
trial. 

W.  W.  Ellsworth  and  Toucey,  in  support  of  the  motion. 

Hungerford  and  T.  C.  Perkins,  contra. 

Waite,  J.  The  object  of  a  disclaimer,  is,  to  prevent  an  estate  joass- 
ing  irom  the  grantor  to  the  grantee.  It  is  a  formal  mode  of  expressing 
the  grantee's  dissent  to  the  conveyance  before  the  title  has  become 
vested  in  him.  In  some  cases,  it  maj'  be  highly  proper ;  as  where  a 
deed  is  made  conveying  an  estate  to  one  for  life,  with  a  remainder  to 
another  in  fee.  Here,  in  the  absence  of  all  evidence  to  the  contrary, 
the  law  would  presume  the  assent  of  the  grantee  in  remainder,  upon 
delivery  of  the  deed  to  the  grantee  for  life,  for  the  benefit  of  both.  But 
if  the  remainder-man  chooses  not  to  take  the  estate,  he  maj-  disclaim, 
and  thereby'  remove  all  presumption  of  assent.  So,  where  a  deed  is  ex- 
ecuted to  several  persons,  and  delivered  to  one  for  the  benefit  of  all, 
if  one  dissents,  he  may  disclaim,  and  furnish  evidence  that  his  share 
still  remains  in  the  grantor.  Treadwell  et  al.  v.  Bulkley  et  al.,  4 
Day,  395. 

But  if  the  grantee  once  assents,  and  the  title  thereby  becomes  vested  in 
him,  he  cannot,  by  anj-  disclaimer,  revest  the  estate  in  the  grantor.  For  if 
he  could,  the  disclaimer  would  have  the  effect  of  a  deed,  which  it  cannot 
have  ;  the  object  of  the  latter  being  to  transfer  property,  —  of  the  former 
to  prevent  a  transfer. 

But  in  a  case  of  dissent,  the  heir  cannot,  bj'  any  disclaimer,  prevent 
the  estate  from  passing  to  him.  It  vests  in  him  immediately  upon  tlie 
death  of  the  ancestor ;  and  no  act  of  his  is  required  to  perfect  his  title. 
He  cannot,  by  any  act,  cause  the  estate  to  remain  in  the  ancestor ;  for 
the  Latter  is  incapable  of  holding  it,  after  his  death.  Nor  can  he,  by  a 
disclaimer,  transfer  the  estate  to  anj-  other  person,  as  the  heir  of  the 
ancestor  ;  for,  as  has  already  been  observed,  the  object  of  a  disclaimer 
is  not  to  convey,  but  to  prevent  a  conveyance.  He  is,  therefore,  in 
the  same  situation,  upon  the  death  of  the  ancestor,  as  a  purchaser, 
who  has  assented  to  the  conveyance.  In  both  cases,  a  transfer  can 
only  be  made,  bj'  some  instrument  adapted  to  the  conveyance  of  real 
estate. 

A  devisee,  however,  stands  in  the  same  situation  as  a  purchaser.  If 
he  dissents,  the  estate  passes  to  the  heir,  in  the  same  manner  as  if  no 
will  had  been  made.  It  is  entirely  optional  with  iiim  to  take  or  refuse 
the  estate  devised.      Townson  v.  Tickell  et  al,  3  Barn.  &  Aid.  31. 

In  the  present  case,  the  disclaimer  was  made  by  one  who  was  en- 
titled to  the  property  as  tenant  by  the  curtesy.  Is  he,  in  this  respect, 
like  a  grantee,  or  an  heir?  This  species  of  estate  has  sometimes  been 
classed  with  those  acquired  by  purchase.  But  it  is  rather  an  estate 
thrown  upon  the  tenant  by  operation  of  law.     Co.  Lit.  18  b.    It  par- 
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takes  more  of  the  character  of  an  estate  acquired  by  descent  than  by 
purchase.  Immediately  upon  the  death  of  the  wife,  the  estate  vests  in 
him.  Like  the  heir,  he  cannot,  by  refusing  to  take  it,  cause  it  to  re- 
main in  the  wife ;  nor  can  he,  by  a  disclaimer,  transfer  'it  to  others. 
The  estate  thus  vested  in  him,  becomes  immediately  liable  for  his  debts  ; 
and  he  cannot,  by  any  refusal  to  take  the  property,  defeat  the  claims  of 
his  creditors. 

The  disclaimer  offered  in  evidence  could  have  no  effect  in  showing  a 
title  in  the  plaintiffs  ;  and  was  properly  rejected  by  the  court. 

We  are,  therefore,  satisfied,  that  no  new  trial  should  be  granted. 

In  this  opinion  the  other  judges  concurred. 

iVisw  trial  not  to  be  granted. 


ADAIR  V.  LOTT. 

Supreme  Court  of  New  York.     1842. 

[Seported  3  Eill,  182.] 

Ejectment,  for  an  undivided  eighth  part  of  one  hundred  and  twenty 
acres  of  land  in  Lodi,  Seneca  County,  tried  at  the  Seneca  Circuit  in 
November,  1841,  before  Mosely,  C.  Judge.  From  the  deeds  given  in 
evidence  bj-  the  plaintiffs  it  appeared,  that  Abraham  Irvine  in  Septem- 
ber, 1814,  conveyed  the  premises  in  question  to  the  following  persons, 
to  be  held  bj-  them  in  the  proportions  annexed  to  their  respective 
names,  to  wit,  Drake  Eunyon  and  Lewis  Runyon  each  one  fourth  part, 
Jane  Irvine,  Delia  Adair  and  Margery  Ellis,  each  one  eighth  part. 
The  other  eighth  was  reserved  by  the  grantor.  In  1827  Drake  Runyon 
convej'ed  to  Lewis  Runyon.  In  1835  Lewis  Runyon  conveyed  to  John 
DeMott,  who  conveyed  to  the  defendant,  and  he  is  in  possession  of  the 
premises.  The  plaintiffs  are  the  children  and  heirs-at-law  of  Delia 
Adair,  and  claim  the  undivided  eighth  which  she  took  under  the  deed 
from  Abraham  Irvine  in  1814.  Mrs.  Adair  died  in  1815,  leaving  her 
husband,  George  Adair,  the  father  of  the  plaintiffs,  who  left  this  State 
soon  afterwards,  and  now  resides  in  one  of  the  Western  States.  Tlie 
difficulty  which  stood  in  the  wa)'  of  the  plaintiffs  was  the  estate  for  life 
of  their  father  as  tenant  by  the  curtes3'.  To  obviate  this  diflfieultj-  the 
plaintiffs  proved  by  parol  e-\ddence  that  their  grandfather,  Philip  Run- 
yon, formerh-  owned  land  in  New  Jersey,  and  after  his  death,  dower 
was  set  off  to  his  widow.  She  sold  her  right  in  that  land,  and  the 
premises  in  question  in  this  suit  were  bought  of  Abraham  Irvine  with 
the  dower  money  of  the  widow.  The  deed  was  given  to  her  children, 
and  she  was  to  have  a  life  estate  in  the  farm.  The  witness  knew  noth- 
ing about  this  purchase  except  what  the  parties  had  told  her.  Tlie 
widow  went  into  possession  of  the  farm  and  continued  in  possession, 
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claiming  a  life  estate,  until  after  the  death  of  Mrs.  Adair,  the  plaintiff's 
mother,  in  1815  ;  and  in  the  following  spring  the  widow  sold  out  her 
rigiit  to  Drake  Runyon,  who  then  took  possession  of  the  propertj-. 
Since  that  time  the  possession  has  gone  along  with  the  paper  title 
above  set  forth.  Drake  Runyon  bought  out  all  the  other  heirs  except 
Delia  Adair.  The  widow  of  Philip  Runyon  died  in  1831.  Neither 
Mrs.  Adair  nor  her  husband  was  ever  in  possession.  The  defendant 
objected  against  this  parol  evidence  to  prove  the  sale  and  purchase  cf 
lands,  but  the  judge  admitted  it  for  the  purpose  of  showing  in  what 
capacity  the  widow  of  Philip  Runyon  held  possession,  and  to  rebut  the 
idea  that  George  Adair  was  a  tenant  b3-  the  curtesj-.  The  defendaut 
moved  for  a  nonsuit,  which  was  refused.  The  defendant  then  requested 
the  judge  to  charge  the  jury  that  the  plaintiffs  could  not  recover  while 
there  was  a  subsisting  tenancy  by  the  curtesj'.  The  judge  said,  that  if 
such  was  the  fact,  the  plaintitfs  could  not  recover  until  after  the  death 
of  the  husband  of  Delia  Adair ;  but  upon  the  facts  in  the  case  as  to 
the  possession  of  the  premises  by  the  grandmother  (the  widow  of  Philip 
Runyon),  and  their  mother  (Mrs.  Adair)  not  having  been  in  actual 
possession  during  her  life,  he  advised  the  jury  to  find  for  the  plaintiffs 
for  one  eighth  of  the  premises.  Verdict  accordiuglj-.  The  defendant 
now  moved  for  a  new  trial  on  a  case. 

A.  Gibbs,  for  the  defendant. 

iV^  mil,  jun.,  for  the  plaintiffs. 

£y  the  Court,  Bronson,  J.  The  first  argument  for  the  plaintiffs  is, 
that  under  the  purchase  from  Irvine  in  1814,  their  grandmother,  the 
■widow  of  Philip  Runyon,  took  an  equitable  estate  for  life  in  the  land, 
and  the  grantees  named  in  the  deed  took  only  a  remainder  in  fee.  And 
then  as  the  life  estate  of  the  grandmother  did  not  terminate  until  after 
the  death  of  Delia  Adair,  the  mother  of  the  plaintiffs,  there  was  no 
such  actual  seisin  in  Delia  Adair  as  would  entitle  jier  husband  to  take 
as  tenant  by  the  curtesy  —  there  being  no  curtesj-  in  the  wife's  remain- 
der expectant  upon  an  estate  of  freehold,  though  it  is  otherwise  of  a 
remainder  expectant  upon  an  estate  for  j-ears.  Co.  Lit.  29  a ;  Stod- 
dard V.  Gibbs,  1  Sumner,  263  ;  2  Black.  Com.  127 ;  4  Kent,  29,  30 ; 
De  Grey  v.  Richardson,  3  Atk.  469  ;  Stoughton  v.  Leigh,  1  Taunt. 
402.  I  do  not  think  it  necessary  to  inquire  whether  this  rule  of  the 
common  law  prevails  in  this  State ;  for  the  plaintiffs  only  allege  that 
their  grandmother  had  an  equitable  estate  for  life,  and  we  are  in  a  court 
of  law,  where  the  legal  title  must  prevail.  If  we  look  at  the  legal  title, 
it  appears  that  Mrs.  Adair  took  a  present  estate  in  fee  in  an  undivided 
eighth  part  of  the  farm,  and  her  husband,  the  father  of  the  plaintiffs,  is 
clearly  entitled  to  a  life  estate  in  her  share  as  tenant  by  the  curtesy  un- 
less it  be  an  objection  to  his  claim  that  there  was  no  actual  seisin  or 
possesuion  in  the  wife,  —  a  question  which  will  be  noticed  hereafter. 

It  is  said  that  we  may  presume  a  conveyance  of  a  life  estate  to  the 
grandmother.  But  there  is  no  foundation  for  such  a  presumption.  We 
see  that  Irvine  conveyed  the  whole  fee  to  others.     And  there  is  no  rea- 
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son  for  supposing  that  the  grantees  in  that  deed  conveyed  a  life  estate 
to  their  mother.  The  parol  evidence,  if  it  was  admissible  for  anj- 
purpose,  shows  that  there  was  a  family-  arrangement,  under  which  the 
land  was  purcliased  and  conveyed  to  Drake  Runyon  and  others  to  hold 
in  certain  proportions,  with  an  understanding  that  the  mother  of  the 
grantees  should  occupy  the  property  as  long  as  she  lived.  She  entered 
and  held  a  year  or  two,  and  then  sold  out  her  possession  —  or  equity, 
if  it  amounted  to  so  much  —  to  Drake  Runyon.  There  is  not  the 
slightest  foundation  for  presuming  that  the  grantees  of  Irvine  ever 
conveyed  any  title  to  their  mother. 

If  we  look  at  the  parol  evidence,  it  proves  too  much  for  the  plain- 
tiff's' case.  Their  grandmother  paid  the  whole  of  the  purchase-money 
to  Irvine,  and  if  this  payment  is  not  to  be  regarded  as  a  gift  of  so  much 
money  to  her  children,  the  grantees  in  the  deed,  and  if  a  resulting  trust 
can  be  set  up  at  law,  the  grandmother  took  a  fee  in  the  land.  She 
soon  afterwards  sold  her  right  to  Drake  Runyon,  and  from  him  there  is 
a  complete  chain  of  title  down  to  the  defendant.  But  the  parol  evi- 
dence was  only  admissible  for  the  purpose  of  characterizing  the  posses- 
sion of  the  grandmother,  and  not  by  wa}-  of  making  out  a  legal 
title. 

It  is  said  that  George  Adair  did  not  take  as  tenant  by  the  curtes}-, 
because  there  was  no  actual  seisin  in  the  wife  during  the  coverture. 
But  the  doctrine  that  there  must  be  a  seisin  in  deed  in  the  wife,  onlj' 
applies  in  cases  where  her  title  is  not  complete  before  entry,  as  where 
she  takes  as  heir  or  devisee,  and  not  where  she  takes  by  a  conve3-ance 
which  passes  the  legal  title  and  seisin  of  the  land.  {Jackson  v.  John- 
'  son,  5  Cowen,  74,  97;  and  seeSllswoHfiY.  CooA;,  8  Paige,  643.)  Here 
the  estate  was  conveyed  to  Delia  Adair  and  others  b3-  a  deed  which 
had  its  operation  under  the  Statute  of  Uses.  It  passed  the  legal  title 
and  seisin  of  the  land,  without  the  necessity  of  an  entrj-,  or  any  other 
act  to  perfect  the  estate  of  the  grantees.  Thej-  gave  their  mother  a 
parol  license  to  enter  and  hold  for  her  life.  But  as  there  was  no  writ- 
ing, she  was  at  most  only  a  tenant  at  will.  Her  possession  was  their 
possession,  and  so  there  was  an  actual,  as  well  as  legal  seisin  in  the 
grantees. 

It  is  then  said  that  the  interest  of  a  tenant  by  the  curtesj'  is  onlj'  an 
encumbraince  or  charge  on  the  land,  which  cannot  be  set  up  by  a 
stranger  to  defeat  the  legal  title  ;  and  for  this  doctrine  we  are  referred 
to  Doey.  Pegge,  1  T.  R.  758>^.,  and  Jackson  v.  Sudson,Z  John.  375. 
But  these  cases  do  not  bear  the  counsel  out.  The  interest  of  a  tenant 
bj'  the  curtes}-  is  something  more  than  a  mere  charge  or  encumbrance  ; 
it  is  a  legal  estate  in  the  land. 

The  onlj-  remaining  argument  for  the  plaintiffs  is,  that  an  extinguish- 
ment of  the  estate  of  their  father  as  tenant  by  the  curtesj'  should  be 
presumed.  His  life  estate  could  only  be  extinguished  by  a  convej-ance, 
and  I  see  no  ground  upon  which  a  grant  by  him  to  the  plaintiffs  can  be 
presumed.     Neither  the  plaintiffs  nor  anj-  one  claiming  under  them 
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have  ever  been  in  possession.  Tlie  defendant  is  in  possession  claiming 
tlie  wliole  as  owner.  Presumptions  are  sometimes  indulged  for  tlie 
purpose  of  supporting  a  possession  ;  but  not  very  often  for  the  purpose 
of  overturning  it.  In  truth,  there  is  jio  reason  to  suppose  that  the 
father  of  the  plaintiffs  ever  parted  with  his  life  estate  to  any  one. 

The  plaintitts  can  only  recover  upon  the  strength  of  their  own  title, 
and  they  have  no  right  to  the  possession  so  long  as  their  father  lives. 

JVew  trial  granted. 


FOSTER  V.  MARSHALL. 
Superior  Codrt  of  Judicature  of  New  Hampshire.     1851. 

[Exported  22  N.  H.  491.] 

Writ  op  entry.  The  facts  in  this  case  are  sufficiently  stated  in  the 
opinion  of  the  court,  delivered  by 

Bell,  J.  The  principal  question  arising  in  this  case,  is  as  to  the 
effect  of  the  Statute  of  Limitations  upon  the  demandant's  right  of 
action.  It  appeared  that  the  demanded  premises  were  set  off  hy  a 
committee  of  partition,  appointed  bj'  the  Court  of  Probate,  to  Mary 
Foster,  formerly  Mary  Eastman,  the  mother  of  the  demandant,  as  her 
share  of  the  estate  of  her  father,  Samuel  Eastman,  deceased,  on  the 
14th  of  May,  1814.  Mary  Foster  was  then  the  wife  of  Frederick 
Foster,  bj-  whom  she  then  had  one  or  more  children.  Frederick 
Foster  died  in  1834,  and  his  wife  in  1836.  They  had  six  children, 
whose  rights  are  said  to  be  now  vested  in  the  plaintiff. 

The  defendant  proved,  that  in  1817,  one  Morrill  was  in  possession, 
claiming  to  be  the  owner  of  the  demanded  premises.  He  conveyed  the 
same  by  deed,  dated  July  3,  1817,  to  one  Marshall,  who  entered  and 
occupied,  claiming  title,  till  April  30th,  1847,  when  he  conveyed  to  the 
tenant,  who  lias  since  remained  in  possession.  The  tenant  claims  that 
he  has  a  perfect  title  by  thirt}'  years'  undisturbed  and  peaceable  posses- 
sion. The  demandant  alleges  that  liis  right  is  not  barred,  because  at 
the  time  when  the  disseisin  occurred,  in  1817,  Mrs.  Foster  was  &feme 
covert,  and  up  to  1834  her  husband  had  an  estate  for  life  in  the  prem- 
ises and  she  had  no  right  of  entry  until  his  decease,  and  consequently 
no  right  of  action  till  then,  and  that  since  that  time  twenty  years  have 
not  elapsed. 

Under  the  Statute  of  Limitations,  wliich  was  in  force  in  this  State 
before  the  Revised  Statutes,  it  must  be  considered  settled,  that  the 
Statute  did  not  affect  the  right  of  a  remainder-man  or  reversioner, 
during  the  continuance  of  the  particular  estate  ;  and  that  neither  the 
acts  nor  the  laches  of  the  tenant  of  the  particular  estate  could  affect 
the  party  entitled  in  remainder.     Wells  v.  Prince,  9  Mass.  Rep.  508 ; 
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Wallingford  v.  Eearl  15  Mass.  Eep.  471 ;  Tilson  v.  Thompson,  10 
Pick.  Eep.  359. 

No  right  of  enlrj^  or  action  accrued  to,  or  vested  in,  the  heirs  of  the 
wife  during  the  continuance  of  an  estate  hy  the  ourtesj-.  Jackson  v. 
Schoonmaker,  4  Johns.  Rep.  390. 

But  the  party  entitled  is  not  barred,  uptil  the  usual  period  of  limita- 
tion after  the  termination  of  the  life  estate.  Heath  v.  White,  5  Conn. 
Rep.  228 ;    Witharn  v.  Perkins,  2  Greenl.  Rep.  400. 

If,  then,  the  husband  had,  in  this  case,  an  estate  by  the  curtes}-,  or 
any  interest  in  the  land  which  would  entitle  his  wife,  who  survived,  to 
be  regarded  as  seised  only  in  remainder  or  reversion,  she  and  her  heirs 
would  have  the  full  period  of  twenty  years  after  the  death  of  the  hus- 
band, to  commence  their  action. 

To  constitute  a  tenancj-  by  the  curtes}',  the  death  of  the  wife  is  one 
of  the  four  things  required.  The  estate  of  the  husband  is  itiitiate 
upon  the  birth  of  issue.  It  is  consummate  on  the  death  of  the  wife. 
4  Kent's  Comm.  29  ;  Co.  Lit.  30  a. 

JBy  the  intermarriage,  the  husband  acquires,  a  freehold  interest, 
during  the  joint  lives  of  himself  and  his  wife,  in  all  such  freehold 
property  of  inheritance,  as  she  was  seised  of  at  the  time  of  marriage, 
and  a  Uke  interest  vests  in  him  in  such  as  she  la&y  become  seised  of 
during  the  coverture.  The  husband  acquires,  jointly  with  the  wife,  a 
seisin  in  fee  in  the  wife's  freehold  estates  of  inheritance,  the  husband 
and  wife  being  seised  in  fee  in  right  of  the  wife.  Gilb.  Ten.  108  ;  Co. 
Lit.  67  a ;  Palyblank  v.  Hawkins,  1  Saund.  Rep.  253  n. ;  s.  o. 
Doug.  350. 

This  interest  maj-  be  defeated  by  the  act  of  the  wife  alone  ;  as  if,  at 
common  law,  the  wife  is  attainted  of  felonj-,  the  lord  bj-  escheat  could 
enter  and  eject  the  husband.  4  Hawk.  P.  C.  78  ;  Co.  Lit.  40  a ;  Vin. 
Ab.  Curtesj',  A. ;  Co.  Lit.  351  a. 

After  the  birth  of  issue  the  husband  is  entitled  to  an  estate  for  his 
own  life,  and  in  his  own  right,  as  tenant  bj-  the  curtesy  initiate.  Co. 
Lit.  351  a,  30  a,  124  b;  Schermerhorn  v.  Miller,  2  Cowen's  Rep.  439. 
He  then  becomes  sole  tenant  to  the  lord,  and  is  alone  entitled  to  do 
homage  for  the  land,  and  to  receive  homage  from  the  tenants  of  it, 
which  until  issue  born  must  be  done  by  husband  and  wife.  2  Black. 
Cora.  126  ;  Lit.  §  90  ;  Co.  Lit.  67  a,  30  a. 

Then  he  ma}'  forfeit  his  estate  for  life  hy  a  felonj',  which  until  issue 
born,  he  could  not  do,  because  his  wife  was  the  tenant.  2  Black.  Com. 
126  ;  Roper,  Hus.  &  Wife,  47. 

If  the  husband,  after  the  birth  of  issue,  make  a  feoffment  in  fee,  and 
then  the  wife  dies,  the  feoffee  shall  hold  the  land  during  the  husband's 
life ;  because  by  the  birth  of  issue,  he  was  entitled  to  curtesy,  which 
beneficial  interest  passed  by  the  feoffment.     Co.  Lit.  30  a. 

If  such  feoffment  is  made  before  issue  born,  the  husband's  right  to 
curtesj'  is  gone,  even  though  the  feoffment  be  conditional  and  be  after- 
wards avoided.    And  if  in  such  case  the  husband  and  wife  be  divorced 
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a  vinculo  matrimonii,  the  wife  may  enter  immediately.  Quneley's  Case, 
8  Co.  Rep.  73. 

The  husband's  estate  after  issue  born  will  not  be  defeated  by  the 
attainder  of  the  wife,  for  his  tenancy  continues,  he  being  sole  tenant. 
1  Hale,  P.  C.  359  ;  Co.  Lit.  351  a,  40  a ;  Bro.  Ab.  B'orf.  78. 

The  obvious  conclusion  from  these  views  of  the  nature  of  the  interest 
of  a  tenant  by  the  curtesj'  initiate  is,  that  such  tenant  is  seised  of  a 
freehold  estate  in  his  own  right,  and  the  interest  of  his  wife  is  a  mere 
reversionary  interest,  depending  upon  the  life  estate  of  the  husband. 
The  necessary  result  of  this  is,  that  the  wife  cannot  be  prejudiced  by 
any  neglect  of  the  husband,  and  of  course  she  may  bring  her  action,  or 
one  may  be  brought  by  her  heirs,  at  any  time  within  twentj'  jears  after 
the  decease  of  the  husband,  when  his  estate  by  the  curtesy,  whether 
initiate  or  consummate,  ceases,  and  her  rigiit  of  action,  or  that  of  her 
heirs,  accrues.  In  this  respect  there  is.no  distinction  between  curtesj' 
initiate  and  curtesy  consummate.  Melvin  v.  Locks  <&  Canals,  l6 
Pick.  R.  140. 

So  far  as  we  are  aware,  this  principle  has  never  been  questioned, 
where  the  inheritance  of  the  wife  has  been  conveyed  to  a  third  person, 
either  by  the  deed  of  the  husband  alone,  or  by  a  deed  executed  by  hus- 
band and  wife,  which  from  some  defect  did  not  bind  the  interest  of  the 
wife.  Miller  v.  Shackelford,  3  Dana  Rep.  289  ;  Caller  v.  Metzer,  13 
Serg.  &  Rawle  Rep.  356  ;  Fagan  v.  Walker,  5  Iredell  Rep.  634 ; 
McCorry  v.  King,  3  Humph.  Rep.  267 ;  Melius  v.  Snowman,  8  Shep- 
ley  Rep.  201 ;  Meramon  v.  Caldwell,  8  B.  Mon.  Rep.  32 ;  Gill  v. 
Fauntleroy,  lb.  177;  Melvin  v.  Locks  dt  Canals,  16  Pick.  Rep.  140. 
But  it  has  been  held  (Meluin  v.  Locks  S  Canals,  16  Pick.  Rep.  161 ; 
Kittredge  v.  Locks  &  Canals,  17  Pick.  Rep.  246),  that  where  a  dis- 
seisin has  been  committed  upon  the  wife's  estate,  the  disseisin  is  done 
alike  to  the  husband  and  wife  ;  that  a  joint  right  of  entry  and  of  action 
accrues  to  both  for  the  recoverj'  of  it ;  and  that  if  such  remedy  is  not 
prosecuted  within  twenty  j-ears,  it  is  barred. 

This  is  true  where  the  husband  has  acquired  no  estate  by  the  curtesy, 
and  is  seised  merelj'  in  the  right  of  the  wife  of  her  estate.  Such  are 
the  cases  of  Guion  v.  Anderson,  8  Humph.  Rep.  298  ;  Melius  v.  Snow- 
man, 8  Shep.  Rep.  201. 

And  if  the  husband  is  tenant  bj'  curtes}^,  as  he  and  his  wife  are 
seised  of  the  fee  in  right  of  the  wife,  the  action  must  be  brought  by 
husband  and  wife,  and  a  joint  seisin  in  fee  alleged  in  them  in  her  right. 
Anon.,  Buls.  21.  Their  joint  right  of  action  is  barred  by  the  lapse  of 
twenty  years  after  it  accrues.  But  it  hy  no  means  follows  that  the 
reversionary  right  of  the  wife,  accruing  in  possession  after  the  estate 
of  her  husband  has  ceased,  is  also  barred.  It  is  well  settled  that 
the  same  party  may  have  several  and  successive  estates  in  the  same 
property,  and  several  rights  of  entry  by  virtue  of  those  estates,  and' 
one  of  those  rights  may  be  barred  without  the  others  being  affected. 
Sunt  v.  Burn,  2  Salk.   422;    Wells  v.  Prince,  9   Mass    Rep.  508; 
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S/evens  v.  Winship,  1  Pick.  Rep.  318  ;  Tilson  v.  Thompson,  10  Pick. 
Rep.  359. 

Apd  every  reason,  which  can  exist  in  favor  of  the  right  of  anj-  rever- 
sioner, applies  equally  in  this  ease,  namely,  that  a  reversioner  has,  as 
such,  no  right  of  entry  and  no  right  of  action  during  the  particular 
estate,  and  consequently  is  not  barred  until  twenty  years  after  his  own 
rigbt  of  entry  accrued.  2  Sugd.  V.  &■  P.  353 ;  3  Steph.  N.  P.  2920, 
«.  10 ;  9  Mass.  Rep.  508 ;  1  Pick.  Rep.  318 ;  15  Mass.  Rep.  471 ;  10 
Pick.  Rep.  359  ;  4  Johns.  Rep.  390,  before  cited.  Besides,  the  wife  by 
reason  of  her  disability  can  make  no  entry  to  revest  her  estate  during 
the  coverture.  Lit.  p.  403 ;  Co.  Lit.  246  a.  Coke  says  in  express 
terms,  "after  coverture,  she  (the  wife)  cannot  enter  without  her 
husband." 

In  Jackson  v.  Johnson,  5  Cow.  Rep.  74,  and  Heath  v.  White,  5  Conn. 
Rep.  228,  this  question  arose,  and  was  decided  in  accordance  with  our 
views,  and  we  think  upon  sounder  principles  than  the  cases  in  Massa- 
chusetts, to  which  we  have  referred. 

We  have  compared  the  provisions  of  the  Revised  Statutes  with  the 
older  Statutes,  and  do  not  perceive  that  there  is,  as  to  the  point  in 
question,  any  difference  in  their  effect.  Undei'  neither  would  the 
plaintiff  propose  to  claim  any  advantage  from  the  proviso.  His  ground 
is  not  that  the  ancestor  was  a  married  woman,  when  her  right  accrued, 
but  that  her  marriage  and  the  birth  of  one  or  moi'e  children  had  vested 
a  life  estate  in  her  husband,  and  that  the  disseisin  was  done  to  him, 
and  that  no  right  of  action  accrued  to  her  in  virtue  of  the  reversionary 
interest,  under  which  her  heirs  now  claim,  until  she  became  a  widow, 
and  the  husband's  estate  had  terminated ;  and  that  the  action  is 
brought  within  twenty  jears  after  that  event.  This  appears  to  us  a 
correct  view  of  the  case,  and  of  the  law  ;  and  the  verdict  must  there-' 
fore  be  set  aside,  and  a 

New  trial  granted. 

Hachett,  for  the  demandant. 

Porter,  for  the  tenant. 


BORLAND   V.   MARSHALL, 

HUNTER  V.   DURRELL. 

Supreme  Court  of  Ohio.     1853. 

[Reported  2  Ohio  St.  308.] 

Both  these  cases  depend  on  the  same  question.  They  are  writs  of 
error  to  the  Court  of  Common  Pleas  of  Hamilton  Countj^  and  are  part 
of  the  series  to  which  belong  the  cases  of  Buchanan  v.  Hoy's  Lessee, 
and  Fowler's  Lessee  v.  Whitemari,  2  Ohio  St.  251,  270. 

In  the  case  of  Borland's  Lessee  v.  Marshall,  it  was  proved  by  the 
plaintiffs  that  Isabella  Hill,  a  sister  of  Timothy  Trimble,  deceased, 
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acquired  title  to  one-seventh  of  one-half  of  the  land  in  controversy,  by 
the  decease  of  her  brother  in  1810.  That  Isabella  died  leaving  issue, 
of  whom  Isabella,  wife  of  Charles  Borland,  was  one,  and  that  on  the 
death  of  her  mother,  in  1837,  Isabella  Borland  acquired  title,  by  de- 
scent, to  one-fourth  of  one-seventh  of  one-half  of  the  land.  That  Isa- 
bella, the  younger,  was  married  to  Charles  Borland  in  1819,  and  that 
she  died  intestate  m  1845,  leaving  two  children  as  her  heirs-at-law,  who 
are  the  lessors  of  the  plaintiff  in  this  case.  These  facts  they  prove 
by  Charles  Borland,  the  husband  of  Isabella,  and  the  father  of  the 
children. 

It  was  also  proved,  or  admitted  bj-  the  plaintiffs,  that  at  the  date  of 
the  adverse  possession  of  Mr.  Longworth,  the  lands  were  wild  and 
unsettled. 

In  the  case  of  Hunter's  Lessee  v.  Durrell,  it  was  proved  hy  the  plain- 
tiffs, that  Elizabeth  Trimble,  a  sister  of  Timothy  Trimble,  was  married, 
in  1790,  to  Samuel  Hunter,  by  whom  she  had  lawful  issue.  That  Eliza- 
beth Hunter  died  about  the  year  1838,  leaving  issue,  who  are  the  lessors 
of  the  plaintiffs,  and  that  her  husband  and  the  father  of  the  plaintiffs 
was  living  when  this  suit  was  brought.  The  lands  were  wild,  and  all 
the  lessors  of  the  plaintiffs  were  non-residents  of  the  State  of  Ohio. 

The  plaintiffs  then  rested  their  cause,  and  a  motion  was  made  by  the 
defendant  in  each  suit  for  nonsuit  on  the  ground  that,  h\  the  plaintiffs' 
own  showing,  a  freehold  estate  was  outstanding  in  Messrs.  Borland  and 
Hunter,  respectively,  as  tenants  b}'  the  curtesj',  and  that  no  recovery 
could  be  had  on  the  demises  of  the  present  plaintiffs  during  the  existence 
of  the  estates  by  the  curtes3\  These  motions  the  court  allowed,  and 
directed  judgments  of  nonsuit,  which  were  accordingly-  entered. 

The  plaintiffs  in  each  case  took  a  bill  of  exceptions  to  the  action 
of  the  court  in  granting  the  judgment  of  nonsuit,  and  to  review 
that  action  of  the  court  upon  these  motions  these  writs  of  error  are 
prosecuted. 

OJiolson  and  Miner,  and  O.  M.  Spencer,  for  plaintiffs  in  error. 

Chase  and  Ball,  and  Pugh  and  Pendleton,  for  defendant. 

Thurman,  J.  The  decision  of  this  cause  depends  upon  the  answer 
that  shall  be  given  to  the  following  question :  Is  a  man  entitled  to 
curtesy  in  lands,  the  title  to  which  descended  to  his  wife  during  cover- 
ture, but  which  were  in  the  actual  possession  of  an  adverse  claimant 
from  the  time  her  title  accrued  until  her  death?  It  is  very  clear  that, 
by  the  strict  rule  of  the  common  law,  he  is  not ;  and  for  the  reason  that 
neither  the  wife,  nor  the  husband  in  her  right,  was  at  any  time  during 
coverture,  actually  seised  of  the  premises.  P^our  things,  according  to 
the  common  law,  are  necessary  to  create  an  estate  by  the  curtesy,  viz  : 
marriage,  seisin  of  the  wife,  issue,  and  death  of  the  wife.  Co.  Lit. 
30  a.  And  where  the  wife's  title  is  derived  by  inheritance,  or  any  other 
mode  requiring  an  entry  to  perfect  it,  the  seisin  must  be  in  deed,  and 
not  merely  in  law.     Co.  Lit.  29  a;  Jackson  v.  Johnson,  5  Cow.  98. 

But  it  is  contended,  that  in  Ohio  seisin  is  unnecessary  ;  and  this  leads 
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US  to  inquire  :  1.  What  is  the  reason  of  the  common-law  rule  requiring 
seisin  ?  2.  Does  the  reason  exist  in  this  State  ?  3.  If  it  does  not,  is 
the  maxim  applicable,  Cessante  ratione,  cessat  ipsa  lex,  the  reason 
ceasing,  the  law  itself  ceases  ? 

The  books  generally,  and  with  but  few  exceptions,  give  but  one 
reason  for  the  rule  making  seisin  indispensable  to  curtesj-,  namelj',  that 
as,  by  the  common  law,  livery  of  seisin  was  necessary  to  the  transfer  of 
a  freehold  estate  by  deed,  and  an  entry  necessary  to  perfect  the  title  to 
such  an  estate,  of  an  lieir  or  devisee,  it  followed  that  unless  the  wife,  or 
the  husband  in  her  right,  was  actually  seised,  her  issue  could  never,  as 
her  heirs,  inherit  the  lands  ;  for  owing  to  the  want  of  actual  seisin,  she 
never  acquired  an  inheritable  estate.  But  unless  she  had  an  estate  of 
inheritance  there  could  be  no  curtesj',  as  it  was  indispensable  to  the 
existence  of  curtesy  that  the  mother  be  seised  of  an  estate  which  might 
descend  to  her  heirs,  and  "the  tenancy  by  curtesj-  is  an  excrescence 
out  of  the  inheritance."     3  Bac.  Abr.  11  (Bouvier's  edition). 

Thus,  Littleton  says  (sect.  62):  "  And  memorandum  that,  in  every 
case  where  a  man  taketh  a  wife  seised  of  such  an  estate  of  tenements, 
&c.,  as  the  issue  which  he  hath  b}'  his  wife,  may  by  possibility  inherit 
the  same  tenements  of  such  an  estate  as  the  wife  hath,  as  heir  to  the 
wife ;  in  this  case,  after  the  decease  of  the  wife,  he  shall  have  the  same 
tenements  by  the  curtesy'  of  England,  but  otherwise  not." 

Commenting  on  the  above  expression,  "  as  heir  to  the  wife,"  Coke 
sajs  :  "  This  doth  imply  a  secret  of  law,  for  except  the  wife  be  actually 
seised,  the  heir  shall  not  (as  hath  been  said)  make  himself  heir  to  the 
wife ;  and  this  is  the  reason  that  a  man  shall  not  be  tenant  by  th& 
curtesy  of  a  seisin  in  law."     Co.  Lit.  40  a. 

And,  in  illustration  of  the  law  that  the  wife  must  have  an  estate  in- 
heritable by  her  issue,  the  following  case  is  put :  "  If  lands  be  given  to 
a  woman  and  to  the  heirs  males  of  her  body,  she  taketh  a  husband  and 
hath  issue  a  daughter  and  dieth,  he  shall  not  be  tenant  bj'  the  curtesj- ; 
because  the  daughter  by  no  possibility  could  inherit  the  mother^ s  estate 
in  the  land ;  and  therefore  where  Littleton  saitii,  issue  by  his  wife  male 
or  female,  it  is  to  be  understood,  which  hy  possibility  may  inherit  as 
heir  to  her  mother  of  such  estate."     Co.  Lit.  29  b. 

Blackstone  puts  the  same  case,  and  adds :  "  And  this  seems  to  be 
the  principal  reason  why  the  husband  cannot  be  tenant  by  the  curtesj' 
of  anj^  lands  of  which  the  wife  was  not  actuall}'  seised,  because,  in  order 
to  entitle  himself  to  such  an  estate,  he  must  have  begotten  issue  that 
may  be  heir  to  the  wife  ;  but  no  one,  by  the  standing  rule  of  law,  can 
be  heir  to  the  ancestor  of  any  land,  whereof  the  ancestor  was  not 
actually  seised."     2  Bla.  Com.  128. 

In  a  subsequent  passage,  he  suggests  an  additional  reason.  It  is  as 
follows :  "  A  seisin  in  law  of  the  husband  will  be  as  eflfectual  as  a  seisin 
in  deed,  in  order  to  render  the  wife  dowable  :  for  it  is  not  in  the  wife's 
power  to  bring  the  husband's  title  to  an  actual  seisin,  as  it  is  in  the 
husband's  power  to  do  with  regard  to  the  wife's  lands ;  which  is  one 
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reason  why  he  shall  not  be  tenant  bj'  the  curtesj-,  but  of  such  lands 
whereof  the  wife,  or  he  himself  in  her  right,  was  actually  seised  in 
deed."  2  Bla.  _Com.  132.  The  only  authority  referred  to  by  Black- 
stone,  in  support  of  the  above,  is  Co.  Lit.  31,  where  the  diversity  be- 
tween dower  and  curtesy  is  noticed,  but  no  such  reason  as  Blackstone 
gives  for  denying  curtesy  is  stated,  although  it  may  be  inferred. 

What  Coke  says  is  as  follows  :  "  For  a  woman  shall  be  endowed  of 
a  seisin  in  law.  As  where  lands  or  tenements  descend  to  the  husband, 
before  entry  he  hath  but  a  seisin  in  law,  and  yet  the  wife  shall  be  en- 
dowed, albeit  it  be  not  reduced  to  an  actual  possession,  for  it  lieth  not 
in  the  power  of  the  wife  to  bring  it  to  an  actual  seisin,  as  the  husband 
may  do  of  his  wife's  land  when  he  is  to  be  tenant  by  the  curtesj-,  which 
is  worth}-  the  observation." 

As  before  observed,  it  is  only  by  inference  that  this  passage  supports 
Blackstone's  remark.  It  is  to  some  extent  fortified,  however,  b}-  the 
following  language  in  7  Viner's  Abr.  149,  namely:  "  Feme  shall  be 
endowed  of  a  seisin  and  possession  in  law,  without  seisin  in  deed,  quod 
nota  ;  for  otherwise  it  is  of  tenant  b}-  the  curtesy,  and  the  reason  seems 
to  be,  inasmuch  as  the  baron  may  enter  in  jure  uxoris,  but  the  fem,6 
cannot  compel  her  baron  to  enter  into  his  own  land." 

On  the  other  hand,  the  following  extract  from  3  Bac.  Abr.  12,  is 
certainly-  opposed  to  the  existence  of  this  reason,  as  the  idea  is  rejected 
that  the  allowing  or  disallowing  curtesy  is  dependent  on  the  abilitj'  or 
inabilitj",  industry  or  negligence,  of  the  husband.  "But  now  of  such 
inheritances,  whereof  there  cannot  possibly  be  a  seisin  in  fact,  a  seisin 
in  law  is  sufficient ;  and  therefore  if  a  man  seised  of  an  advowson  or 
rent  in  fee,  hath  issue  a  daughter,  who  is  married  and  hath  issue,  and 
he  dieth  seised,  and  the  wife  dieth  likewise  before  the  rent  becomes 
due,  or  the  church  becomes  void,  this  seisin  in  law  in  the  wife  shall  be 
suflScient  to  entitle  her  husband  to  be  tenant  bj'  the  curtesj*,  because, 
saj'  the  books,  he  could  not  possibly  attain  anj-  other  seisin,  as  indeed 
he  could  not ;  and  then  it  would  be  unreasonable  he  should  suffer  for 
what  no  industry  of  his  could  prevent.  But  the  true  reason  is, 
that  the  wife  hath  these  inheritances  which  lie  in  grant,  and  not  in 
livery,  when  the  right  first  descends  upon  her ;  for  she  hath  a  thing 
in  grant  when  she  hath  a  right  to  it,  and  nobody  else  interposes  to 
prevent  it." 

In  Davis  v.  Mason,  1  Pet.  507,  the  foundation  of  the  rule  is  thus 
stated  in  the  opinion  of  the  court :  "  As  it  relates  to  the  tenure  by 
curtesy,  the  necessity  of  entr^'  grew  out  of  the  rule,  which  invariabl}^ 
existed,  that  an  entry  must  be  made  in  order  to  vest  a  freehold  (Co.  Lit. 
51),  and  out  of  that  member  of  the  definition  of  the  tenure  bj'  curtes}^ 
which  requires  that  it  should  be  inheritable  bj-  the  issue.  When  a 
descent  was  cast,  the  entry  of  the  mother  was  necessary,  or  the  heir 
made  title  direct  from  the  grandfather,  or  other  person  last  seised." 

A  careful  examination  of  the  authorities  makes  it  quite  apparent  that 
this  is  a  correct  statement  of  the  principal,  if  not  tlie  onlj;  reason  of 
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the  rule.  No  other  reason  is  found  in  the  books,  except  the  suggestion 
before  referred  to,  that  curtesy  is  refused  where  there  was  no  actual  seisin, 
because  the  husband  might,  by  diligence,  have  obtained  such  seisin. 
But  this  idea,  as  we  have  seen,  is  not  universally  admitted. 

Our  next  inquiry  is,  Do  these  reasons,  or  either  of  them,  exist  in 
Ohio? 

That  livery  of  seisin  has  never  been  essential  in  Ohio,  to  the  creation 
of  a  freehold  estate,  nor  an  entry  necessary  to  perfect  the  title  of  an 
heir  or  devisee,  is  well  known  to  every  lawyer.  The  most  common 
instrument  of  conveyance  is  a  deed  of  bargain  and  sale,  which,  without 
the  aid  of  a  Statute  of  Uses,  transfers  both  the  legal  and  equitable  estate. 
Nay,  further,  a  mere  deed  of  quitclaim,  or  release,  is  sufficient,  even 
where  the  releasee  has  no  prior  interest  in  the  land.  But  our  departure 
from  the  English  law  does  not  stop  here ;  for  an  adverse  possession 
does  not  prevent  the  transfer  of  title,  either  by  deed,  descent,  or  devise. 
Whatever  title  is  held  by  the  grantor,  ancestor,  or  testator,  may  be  thus  , 
transferred,  notwithstanding  the  lands  are  adversel}-  held  b}-'  another. 
JTolt  V.  Hemphill,  3  Ohio,  232  ;  Uelfensiine  v.  Garrard,  7  Ohio  (pt.  1), 
275  ;  Hall  v.  Ashby,  9  Ohio,  96.  It  might  seem,  from  what  was  said 
in  Holt  v.  Hemphill,  that  an  adverse  possession  would  be  fatal  to  a 
deed ;  but  that  such  possession  in  no  wise  affects  it,  was  expressly 
decided  in  Hull  v.  Ashby. 

As,  then,  a  freehold  estate  is  created  in  Ohio  without  entrj',  it  is 
manifest  that  the  principal,  if  not  the  onl}',  reason  of  the  rule  requiring 
actual  seisin  to  give  curtesy  does  not  exist  in  this  State. 

But  allowing  that  the  minor  reason  before  stated  did  exist  in  England, 
does  it  exist  here?  Ought  a  husband  to  be  denied  curtesy  in  Ohio  upon 
the  ground  that  be  might  have  entered  upon  the  land  during  coverture, 
and  that  if  he  did  not,  he  was  guilty  of  a  fault  that  deservedly  bars  his 
right?  There  may  have  been  much  reason  for  saying  so  in  England, 
when  the  rule  requiring  seisin  was  established  ;  for  by  the  failure  of  the 
husband  to  enter,  the  wife  and  her  issue  might  lose  the  estate,  which  it 
was  plainly-  his  dutj-  to  prevent  if  possible.  But  in  Ohio  her  title  is  as 
perfect  before  as  after  entrj' ;  and,  in  general,  it  would  be  nothing  less 
than  absurd  to  make  a  man's  right  depend  upon  whetlier  he  had  gone 
for  a  moment  upon  the  land  and  "  broken  a  twig,''  or  "turned  a  sod," 
or  "  read  a  deed."  There  is,  however,  one  case,  and  perhaps  but  one, 
in  which,  if  curtesy  exists,  the  heirs  of  the  wife  might  be  prejudiced  by 
a  failure  of  the  husband  to  obtain  possession,  namelj-,  when  by  such 
failure  the  bar  of  the  Statute  of  Limitations  becomes  perfect  against 
them.  But  this  would  probably  occur  so  rarely  as  to  furnish  but  a 
slight  foundation  for  the  rule  we  are  considering.  Nor  is  it  the  only 
case  in  which  a  remainder-man,  or  reversioner,  ma}-  be  powerless  to  pre- 
serve his  estate.  If  A,  the  owner  in  fee  of  lands  in  the  adverse  posses- 
sion of  B,  devise  or  convey  them  to  C  for  life,  with  remainder  to  D,  it 
is  manifest  that,  as  the  Statute  of  Limitations  began  to  run  against  A, 
and  therefore  continues  to  run  against  C  and  D,  the  latter  may  lose  his 
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estate  through  the  neglect  or  failure  of  C  to  obtain  possession.  So, 
when  the  Statute  begins  to  run  against  a  feme  sole,  and  she  afterward 
marry,  she  may  lose  her  land  by  the  neglect  or  inability  of  her  husband 
to  recover  it. 

These  possible  cases  of  hardsliip  it  is  the  province  of  legislation  to 
guard  against,, and  not  of  the  courts.  Were  we  to  say  that  there  shall 
be  no  curtesy  where  the  possession  was  held  adversely  during  the  cover- 
ture, because  to  give  it  might,  bj-  possibilitj',  result  in  the  loss  of  the 
estate  to  the  heir,  it  is  very  probable  that,  in  guarding  against  hard- 
ships on  the  one  side,  we  should  open  the  door  to  quite  as  much,  or 
more,  hardship  on  the  other.  For  it  is  very  far  from  being  true  that 
the  failure  to  obtain  possession  during  the  coverture,  is  always  attribu- 
table to  the  husband's  neglect.  He  ma}-  have  freely  spent  his  time, 
labor,  and  money  to  recover  the  land,  and  jet,  without  any  fault  of  his, 
be  unable  to  succeed  in  the  lifetime  of  the  wife.  Decide  as  we  may, 
and  doubtless  there  will  be  room  for  cases  of  hardship  to  arise ;  but,  as 
was  trulj-  said  bj-  Duncan,  J.,  in  Stoolfoos  v.  Jenkins,  8  S.  &  E.  173  ; 
"Courts  cannot  usurp  legislative  functions,  or  new-model  the  law 
according  to  their  own  ideas  of  natural  justice,  or  redress  hardships  in 
each  particular  instance."  And  it  is  never  to  be  forgotten  that  all  wise 
laws  are  framed  with  a  regard  to  what  is  lilcelj'  to  occur,  rather  than  to 
that  which  is  onl}'  possible. 

On  the  whole,  the  conclusion  to  which  we  have  arrived  is,  that  neither 
of  the  reasons  given  for  making  actual  seisin  indispensable  to  curtesy, 
affords  any  sufBeient  foundation  for  the  rule  in  Ohio.  "" 

It  remains  to  be  considered  whether,  the  reason  of  the  rule  having 
ceased,  or  rather  never  having  existed,  in  this  State,  the  rule  itself  exists 
here.  Tenancy  hy  the  curtesy  has  always  been  known  to  our  law,  and 
is  recognized  by  our  Statutes.  We  cannot  denj'  its  existence ;  but 
may  we  not  deny  the  necessity  of  a  requisite,  that  properly  enough 
formed  a  place  in  the  common  law,  but  has  no  reason  to  support  it  in 
our  jurisprudence?  We  are  materially  aided  in  this  inquirj'  by  the 
American  decisions  upon  the  subject  of  curtesy.  These  decisions  may 
be  reduced  into  three  classes  :  — 

1.  Those  in  which,  there  being  no  adverse  possession,  the  husband 
and  wife  were  held  to  be  constructively  seised  in  deed,  and  such  con- 
structive seisin  deemed  sufHeient. 

2.  Those  in  which,  there  was  an  adverse  possession  ;  but  a  recovery 
in  ejectment,  on  the  demise  of  the  husband  and  wife,  or  the  husband 
alone,  took  place  during  the  coverture  ;  and  in  which  there  was  held  to 
be  curtesy,  although  no  actual  possession  followed  the  recovery. 

3.  Those  in  which  an  adverse  possession  was  decided  to  be  no  bar  to 
curtesy. 

Of  the  first  class,  Jackson  v.  Sellick,  8  Johns.  208,  and  Davis  v. 
Mason,  1  Peters,  506,  may  properly,  perhaps,  be  called  the  leading 
cases.  Many  others  might  be  cited,  for  the  general  current  of  Ameri- 
can authority  certainly  admits  curtesy  in  this  class  of  cases. 
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Of  the  second  class,  Ellsworth  v.  Cook,  8  Paige,  643,  is  the  leading 
case. 

To  the  third  class  belong  Bush  v.  Bradley,  4  Daj',  298,  approved  in 
Chew  V.  Gomm'rs  of  Southwark,  2  Rawle,  160,  etc. 

Now,  a  careful  scrutiny  of  these  cases  will  show  that  in  nearly  all  of 
them  the  decisions  were  arrived  at  by  an  application  ^of  the  maxim 
Cessante  ratione,  cessat  ipsa  lex.  It  was  so  expressly  declared  in 
Davis  V.  Mason.  That  case  respected  lands  in  Kentucky.  After 
giving,  in  the  passage  hereinbefore  quoted,  the  reason  of  the  rule  requir- 
ing seisin,  the  judge  who  delivered  the  opinion  of  the  court  went  on  to 
say  :  "  But  in  Kentucky,  we  understand,  the  livery  of  seisin  is  unheard 
of.  Freeholds  are  acquired' by  patent,  or  by  deed,  or  by  descent,  with- 
out any  further  ceremonies  ;  and  in  tracing  pedigree,  the  proof  of  entry, 
as  successive  descents  are  cast,  is  never  considered  as  necessarj-  to  a 
recover3-,  or  in  anj-  mode  affecting  the  course  of  descent.  If  a  right  of 
entry  therefore  exists,  it  ought  by  analogy  to  be  sufl3cient  to  sustain  the 
tenure  acquired  by  the  husband,  where  no  adverse  possession  exists  ;  as 
it  is  laid  down  in  the  books  relative  to  a  seisin  in  law,  '  he  has  the  thing, 
if  he  has  a  right  to  have  it.'  Such  was  not  the  ancient  law  ;  but  the 
reason  of  it  has  ceased.  It  has  been  shown  that  in  the  most  remote 
periods  exceptions  had  been  introduced  on  the  same  ground  ;  and  in  the 
most  modern,  the  rnle  has  been  relaxed  upon  the  same  consideration. 
We  ought  not  to  be  behind  the  British  courts  in  the  liberalitj'  of  our 
views  on  the  subject  of  this  tenure." 

So  in  Jackson  v.  Sellick  the  court  said:  "We  must  take  the  rule 
(requiring  seisin)  with  such  a  construction  as  the  peculiar  state  of  new . 
lands  in  this  countrj-  i-equire." 

Both  these  cases  seem  to  proceed  on  the  ground  that  the  wife,  though 
not  actually,  was  yet  constructively  seised  in  deed.  Hence  the  allusion, 
in  each  case,  to  the  fact  that  there  was  no  adverse  possession  to  rebut 
the  presumption.  The  question  whether  an  adverse  possession  would 
be  fatal  to  the  claim  to  curtesy  was  not  presented.  The  cases  in  effect 
decide,  not  that  seisin  in  deed  is  indispensable,  but  that,  if  there  must 
be  seisin,  a  constructive  seisin  is  sufficient.  But  in  Bush  v.  Bradley 
the  question  was  directly  raised.  The  premises,  during  the  whole 
period  of  the  coverture,  were  adversely  held  by  a  third  person.  Yet  tlie 
husband  was  adjudged  to  be  tenant  by  the  curtesy.  The  real  estate  law 
of  Connecticut  was,  in  all  respects  material  to  the  present  inquiry,  tlie 
same  as  that  of  Ohio  ;  and  the  court  held  that,  as  the  reason  of  the  rule 
requiring  seisin  did  not  exist,  seisin  was  unnecessary',  and  that  the 
sj'mmetry  of  the  l.iw  required  this  decision.  To  the  same  effect  is  the 
following  language  of  the  court  in  Stoolfoos  v.  Jenkins,  8  S.  &  R.  175  : 
"The  actual  seisin  of  the  husband  during  coverture  is  necessarj'  to  en- 
title him,  as  tenant  bj'  the  curtesy,  by  the  common  lavv ;  though  such 
actual  seisin  by  the  husband  is  not  necessary  by  our  law,  if  there  be  a 
potential  seisin,  or  right  of  seisin.  This  has  been  decided  to  be  suffi- 
cient in  this  State."   This  ruling,  as  well  as  the  case  of  Bush  v.  Bradley,, 
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was  approved  in  the  ease  in  5  Eawle,  160,  before  cited,  the  court  hold- 
ing that  it  was  sufficient  to  entitle  the  husband  to  curtesy,  that  the  wife 
owned  the  land  and  had  a  right "  to  demand  and  recover  the  immediate 
possession  thereof." 

In  the  light  of  these  decisions,  and  the  considerations  upon  which 
they  rest,  we  can  hardly  err  in  holding  that  the  reason,  or  reasons,  of 
the  rule  requiring  seisin  in  deed,  having  no  existence  in  Ohio,  the  rule 
itself  does  not  exist.  And,  certainlj-,  the  symmetry  of  our  law  demands 
this.  It  would  be  strange  indeed,  and  only  lead  to  confusion  and  per- 
plexitj-,  if,  while  every  other  tenancy  ma3'  be  created  in  this  State  with- 
out entry,  or  regard  to  the  fact  of  adverse  possession,  a  tenancy  by  the 
curtesy  could  not.  Nor  does  a  rule  strongly  commend  itself  to  the 
good  sense  of  men  that  makes  the  existence  of  the  estate  depend  upon 
an  almost,  or  quite,  imaginary  distinction  between  seisin  in  law  and 
constructive  seisin  in  deed.  The  constructive  seisin  relied  on  in  Jack- 
son V.  Sellick,  Davis  v.  Mason,  and  Ellsworth  ^ .  CooJc^  was  in  sub- 
stance nothing  but  a  seisin  in  law.  It  is  a  mere  fiction  to  saj'  that  a 
man  is  actually  possessed  of  that  which  is  in  no  one's  possession,  and 
it  is  plainly  untrue  to  say  so  when  the  thing  is  in  the  possession  of 
another.  The  reasoning  of  the  courts  in  all  these  cases,  if  carried  to  its 
legitimate  result,  makes  seisin  in  deed,  either  actual  or  constructive, 
wholly  unnecessary  ;  and  this  result  is  not  in  conflict  with  the  principles 
of  the  common  law.  For  even  at  common  law  a  seisin  in  law  is 
sufficient  to  give  curtesy  in  all  inheritances  created  without  entry. 
.3  Bac.  Abr.  12  ;  Jackson  v.  Johnson,  5  Cow.  98  ;  Ellsworth  v.  Cook, 
8  Paige,  643.  It  is  therefore  a  mere  application  of  a  common  law 
principle  to  say  that  a  seisin  in  law  is  suflScient  in  Ohio,  where  in  no 
case  is  an  entry  necessary  to  create  an  inheritance.  In  the  case  befoi'e 
us,  Mrs.  Borland  was  seised  in  law,  for  "  seisin  in  law  is  a  right  to 
lands  and  tenements,  though  the  owner  is  by  wrong  disseised  of  them." 
6  Jacob's  Law  Diet.  41.  Her  husband,  there  being  issue  born,  became 
tenant  by  the  curtesy,  and  as  he  was  yet  in  life  when  the  ejectment  was 
brought  by  her  heirs,  the  Common  Pleas  did  right  to  nonsuit  them . 

The  decision  of  this  case  also  decides  the  case  of  Doe  ex.  dem.  Hunter 
et  al.  V.  Durrell ;  the  only  difference  in  the  cases  being  that  there  was 
an  adverse  possession  in  the  one,  and  not  in  the  other.'' 

1  Contra,  Mercer  v.  Selden,  1  How.  37  (1843)  ;  Ben  d.  Eopper  v.  Demarest  1  Zab. 
525,(1848). 
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WATKINS  V.  TIJOENTON. 

Supreme  Court  of  Ohio.     1860. 
[Reported  11  Ohio  St.  367.] 

Eeror  to  the  District  Court  of  Scioto  Count}'. 

Thie  action  below  was  brought  under  the  code,  by  the  defendants  in 
error,  to  recover  the  possession  of  certain  real  estate.  The  facts  of  the 
case,  as  shown  by  an  agreed  statement  of  counsel,  and  the  special  find- 
ing of  the  District  Court,  are  as  follows  :  — 

In  October,  1847,  John  H.  Thornton  died  testate,  having  devised 
the  premises  in  controversj'  to  his  wife,  Sally  Thornton,  for  life,  with 
remainder  to  his  daughter,  Sarah  Ann  Thornton,  in  fee  simple. 

The  widow  of  the  testator  remained  in  possession  of  the  premises, 
under  the  will,  till  her  death,  in  December,  1851. 

The  daughter,  Sarah  Ann  Thornton,  intermarried,  in  June,  1848,  with 
the  plaintiff  in  error,  Jefi'erson  L.  Watkins,  bj'  whom  she  had  issue  Ida 
Watkins,  born  during  the  coverture,  in  September,  1849. 

Mrs.  Watkins  died  in  September,  1851,  before  the  determination  of 
the  life  estate  of  her  mother,  and  her  daughter  Ida  also  died  in  March, 
1855,  leaving  the  defendants  in  error  her  heirs-at-law. 

Upon  this  state  of  facts,  the  District  Court  held  that  the  defendants 
in  error  were  entitled  to  the  possession  of  the  premises,  and  accordingly 
rendered  a  judgment  in  their  favor,  which  it  is  now  sought  to  reverse  on 
the  ground  that  Watkins,  the  plaintiff  in  error,  is  entitled  to  the  possession 
of  the  premises,  as  tenant  \)y  the  curtesj-.  If  this  be  not  so,  it  is  con- 
ceded that  the  judgment  below  must  be  afHrmed. 

A.  G.  Thurman  and  W.  A.  Sutchins,  for  plaintiffs  in  error. 

a.  A.  Towne,  for  defendants  in  error. 

Scott,  C.  J.  'By  the  common  law  there  are  four  requisites  necessarj'  to 
make  a  tenancy  by  the  curtesj' :  marriage,  seisin  of  the  wife,  issue,  and 
the  death  of  the  wife.  As  to  the  seisin  requisite  to  the  creation  of  this 
estate,  it  said  liy  Blackstone,  "  The  seisin  of  the  wife  must  be  an  actual 
seisin,  or  possession  of  the  lands  ;  not  a  bare  right  to  possess,  which  is 
a  seisin  in  law,  but  an  actual  possession  which  is  a  seisin  indeed.  And, 
therefore,  a  man  shall  not  be  tenant  by  the  curtesy  of  a  remainder  or 
reversion."  2  Bl.  Com.  127.  Su?h,  bej'ond  all  question,  is  the  rule 
of  the  common  law  as  to  corpore.il  hereditaments. 

This  rule,  requiring  actual  seisin  of  the  wife,  was  not  applied  to  in- 
corporeal hereditaments,  for  the  good  reason,  that,  from  their  nature, 
livery  of  seisin  was  impossible.  As  to  inheritances  of  this  kind,  a  seisin 
in  law  was  deemed  suflQcient  to  entitle  the  husband  to  be  tenant  by  the 
curtesy;  because,  as  was  said  by  Coke:  "The  wife  hath  those  inherit- 
ances which  lie  in  grant  and  not  in  livery,  when  the  right  first  descends 
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upon  her ;  for  she  has  a  thing  in  grant,  when  she  has  a  right  to  it,  and 
nobody  else  interposes  to  prevent  it."  But  in  respect  to  lands,  inas- 
much as  the  ruWS)f  the  common  law  required  actual  seisin  of  the  free- 
hold, as  well  as  a  right  to  the  inheritance,  on  the  part  of  the  wife,  during 
the  coverture,  as  a  requisite  to  tenancy  by  the  curtesy,  the  result  stated 
by  Blackstone  necessarily  followed,  that  a  man  could  not  be  tenant  by 
thecurtesj'of  a  reversion  or  remainder,  where  there  was  an  outstanding 
estate  of  freehold  in  another.  Such  an  estate,  in  expectancy  merely, 
could,  from  its  nature,  confer  no  right  of  present  possession.  In  adopt- 
ing, in  this  countrj',  from  the  common  law,  the  tenancy  by  curtesy,  the 
rules  which  prescribe  the  character  or  kind  of  estate  to  which  it  at- 
taches, seem  uniformly  to  have  been  regarded  as  also  adopted.  In  the 
absence  of  statutor}-  enactments,  the  common  law,  of  which  this  estate 
is  the  creature,  must  furnish  the  rule  on  this  subject.  It  is  accordingly 
laid  down  by  Kent  in  his  Commentaries,  that  "  if  there  be  an  outstanding 
estate  for  life,  the  husband  cannot  be  tenant  hy  the  curtesy  of  the  wife'.s 
estate  in  reversion  or  remainder,  unless  the  particular  estate  be  ended 
during  the  coverture."  4  Kent's  Com.  28  ;  Stoddart  v.  Gibbs,  1  Sum- 
ner, 263  ;  Blood  v.  Blood,  23  Pick.  80  ;  7  Mass.  R.  253  ;  5  N.  Hamp. 
R.  469  ;  Mackey  v.  Proctor,  12  B.  M.  433 ;  I  Barb.  Ch.  Rep.  598 ; 
Tayloe  v.  Gould,  10  Barb.  Sup.  Ct.  Rep.  388. 

But  the  principal  reason  of  the  rule  requiring  actual  seisin  by  the 
wife,  in  order  to  tenancy  by  the  curtesj',  is  said  b}'  Blackstone  to  be, 
"  because,  in  order  to  entitle  the  husband  to  such  estate,  he  must  have 
begotten  issue  that  may  be  heir  to  the  wife  ;  but  no  one,  by  the  standing 
rule  of  law,  can  be  heir  to  the  ancestor  of  any  land  whereof  the  ancestor 
was  not  actually  seised."     2  Bl.  Com.  128. 

Though  this  principal  reason  of  the  rule  no  longer  exists,  even  in 
England,  yet  it  is  said  that  the  rule  itself  remains  there,  unaffected  by 
the  failure  of  its  main  reason.  2  Wend.  Bla.  128,  note  32.  But  in  this 
country  it  has  been  frequently  held  otherwise.  Where  ownership,  with- 
out seisin,  regulates  the  descent  of  real  estate,  and  gives  the  right  to 
dispose  thereof,  either  by  deed  or  will,  the  rule  requiring  actual  seisin 
in  deed  has  been  held  not  to  applj'.  And  in  none  of  the  States  have 
the  courts  gone  farther  in  this  direction,  than  in  our  own.  In  Lessee 
of  Borland  v.  Marshall,  2  Ohio  St.  Rep.  308,  this  court,  proceeding  on 
the  maxim  Cessante  ratione,  cessat  ipsa  lex,  held,  that  inasmuch  as 
seisin  of  the  ancestor  was  never  necessary  to  inheritance  in  this  State ; 
a  husband  may,  therefore,  be  tenant  by  curtesy,  though  the  wife  was 
never  seised  in  deed,  either  actually  or  constructively,  of  the  lands,  and 
though  the  same  were  adversely  held,  during  coverture,  hy  another  per- 
son. The  question  was  again  examined,  and  this  decision  approved,  in 
the  case  of  Merritt  v.  Home,  5  Ohio  St.  Rep.  308.  In  the  former  of 
these  cases,  the  subject  was  very  fully  considered,  and  the  conclusion 
arrived  at  by  the  court  was  said  not  to  be  "  in  conflict  with  the  princi- 
ples of  the  common  law.  For,  even  at  common  law,  a  seisin  in  law 
is  sufBcient  to  give  curtesy  in  all  inheritances  created  without  entry. 
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3  Bac.  12;  Jackson  v.  Johnson,>o  Cowen,  98;  Ellsworth  v.  Cook, 
8  Paige,  643.  It  is,  therefore,  a  mere  application  of  a  common  law 
principle,  to  saj-  that  a  seisin  in  law  is  sufficient  in  Chio,  where  in  no 
case  is  an  entry  necessary  to  create  an  inheritance." 

With  the  rule  established  by  these  cases,  we  are  entirely  satisfied. 
But  we  are  now  asked  by  the  plaintiff  in  error  to  go  much  farther,  and 
to  hold  that  even  a  seisin  in  law  by  the  wife,  that  is,  a  right  to  possess 
the  premises,  is  not  necessary  to  make  the  husband  tenant  by  the  cur- 
tesy. For  in  the  present  case,  the  life  estate  of  Mrs.  Thornton  was 
outstanding  at  the  death  of  her  daughter,  Mrs.  Watkins,  in  right  of 
whom  the  plaintiff  in  error  claims  the  curtesy.  It  is  clear,  then,  that 
Mrs.  Watkins  had  not,  during  her  life,  a  possession  in  deed,  either  ac- 
tual or  constructive,  of  the  premises  in  controversy,  nor  had  she  any 
right  to  their  possession.  The  actual  seisin  of  the  freehold  was  right- 
fully in  her  mother.  In  the  case  of  Borland's  Lessee  v.  Marshall,  the 
wife  had  the  right  to  the  possession  of  the  lands,  though  she  was  wrong- 
fully disseised  of  them  ;  and  this,  the  court  held  to  be  sufficient,  but 
at  the  same  time  carefully  excluded  the  Inference,  which  is  now  sought 
to  be  drawn  from  their  reasoning.  When  thej-  say  the  wife's  right  of 
possession  is  a  sufficient  seisin  to  give  curtesy  to  the  husband,  the  in- 
ference cannot  be  fairlj-  drawn  that  even  this  right  of  possession  is 
wholly  unnecessary.  Nor  do  we  think  their  reasoning  leads  to  this 
conclusion.  For,  admitting  the  reason  assigned  by  Blackstone  to  be 
the  sole  reason  for  requiring  actual  possession  of  the  lands  by  the  wife, 
it  does  not  follow  that  this  is  also  the  sole  reason  for  requiring  a  right 
of  present  possession.  An  estate,  which,  from  its  nature,  confers  a 
right  of  present  possession,  may  have  been  necessary  for  a  general 
reason  ;  while  actual  possession,  or  liverj'  of  seisin,  may  have  been 
necessary  for  a  further  and  special  reason.  The  special  reason  requir- 
ing seisin  in  deed,  has  no  existence  in  Ohio,  and  that  part  of  the 
rule  maj',  therefore,  be  properl3-  held  inapplicable,  and  j-et  the  pri- 
mary' reason,  or  ground,  on  which  tenanc3'  by  the  curtesj'  rests,  may 
be  left  in  full  force,  and  may  require  a  seisin  in  law,  that  is  a  right 
of  possession. 

The  origin  of  tenancy  by  the  curtesy  appears  to  be  involved  in  ob- 
scnritj',  and  resting  as  it  does  upon  no  clearlj-  defined  moral  founda- 
tion, it  must  be  regarded  as  the  mere  creature  of  the  law.  In  the  case 
of  Stoolfoos  V.  Jenkins,  8  Serg.  &  Rawle,  175,  it  was  said  bj-  the  court 
(Duncan,  J.),  "  The  husband's  interest  in  the  land  is  not  the  land  itself. 
Even  if  he  had  issue  by  her,  he  has  but  a  life  estate,  and  that  onl3',  in 
strictness,  where  he  reduces  it  into  possession,  during  the  covertui-e. 
The  actual  seisin  of  the  husband  daring  coverture  is  necessarj'  to  entitle 
him,  as  tenant  by  the  curtesj',  bj'  the  common  law ;  though  such  actual 
seisin  by  the  husband  is  not  necessary  by  our  law,  if  there  be  a  potential 
seisin,  or  right  o/ seisin.  This  has  been  decided  to  be  sufficient  in  this 
State.  It  is  an  excrescence  of  the  wife's  seisin.  He  is  seised  in  jure 
uxoris.    If  it  be  a  chattel  of  his  wife's,  it  Is  his  absolutely ;  if  a  chose 
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in  action,  and  he  reduces  it  into  possession,  it  is  his  ;  but  if  he  does  not, 
and  she  survives  him,  it  is  hers." 

The  husband's  right  as  tenant  by  the  curtesy  is  a  mere  continuation 
of  the  right  possessed  during  coverture,  and  the  policy  of  tlie  law  is,  in 
the  main,  similar  both  as  to  the  wife's  real  and  personal  estate.  The 
husband  shall  not,  upon  the  death  of  the  wife,  be  deprived  of  her  chattels 
or  choses  in  action,  which  he  has  reduced  to  possession  during  the  cov- 
erture ;  nor,  if  he  has  had  issue  hy  her,  for  whose  nurture  and  main- 
tenance he  has  become  chargeable,  shall  he  be  turned  out  of  possession 
of  her  lands,  which  such  issue  might  have  inherited  from  her.  But  in 
either  case,  his  rights  are  a  mere  continuation  of  those  acquired  during 
coverture,  and  can  become  no  greater  than  they  were  during  the  wife's 
life.  If,  then,  there  was  no  right  of  present  seisin  in  the  wife  during 
coverture,  by  reason  of  an  outstanding  estate  of  freehold  in  anothei-, 
there  could  be  no  estate  in  possession,  to  be  continued  to  the  husband 
— .and  the  inheritance  of  the  wife,  being  an  estate  in  expectancy  onlj^, 
must  descend  immediately  to  her  heirs. 

But  it  is  said  that  Mrs.  Watkins  had  a  vested  remainder  in  the  pre- 
mises, which  was  inheritable  by  her  issue  ;  or  in  other  words,  that  she 
had  seisin  in  law  of  an  estate  of  inheritance,  and  that  this  case  is  there- 
fore not  distinguishable,  upon  principle,  from  the  case  of  Borland  v. 
Marshall.  But  we  apprehend  there  is  a  clear  and  substantial  distinction 
between  a  seisin  in  law  of  lands,  which  implies  a  right  of  present  pos- 
session, and  a  seisin  in  law  of  an  estate  of  inheritance,  in  expectanc}', 
therein,  which,  in  the  case  of  an  outstanding  freehold,  excludes  all  right 
of  present  possession.  A  distinction  has  always  been  taken  in  plead- 
ing, by  the  rules  of  the  common  law,  between  a  reversion  depending 
upon  an  estate  for  life,  and  one  expectant  on  the  determination  of  a 
lease  for  years.  In  the  latter  case  the  party  might  plead  that  he  was 
seised  in  his  demesne  as  of  fee,  but  in  the  former  he  could  only  plead 
that  he  was  seised  as  of  fee  (6  Jacobs'  L.  Diet.  41)  ;  Dj'er,  185,  257. 
The  former  expression  imported  manual  occupation,  while  the  latter 
did  not.  The  distinction  is  stiU  more  obvious  where  no  estate  of  any 
kind  intervenes  to  prevent  present  enjoyment  of  the  inheritance.  Where 
the  estate  consists  of  a  rent,  actual  seisin,  that  is,  receipt  of  the  rent  by 
the  wife  or  the  husband,  during  coverture,  is  not  necessary,  even  in  Eng- 
land, to  give  the  husband  a  right  by  the  curtesy.  Still,  there  must  have 
been,  during  coverture,  a  present  right  to  receive  the  rent  when  it  should 
become  payable. 

In  Pennsylvania,  while  the  rule  of  the  common  law  requiring  seisin 
in  deed  is  rejected,  because  there,  as  well  as  here,  the  reason  of  it  is 
inapplicable,  yet  the  courts  hold  that  there  can  be  no  tenancy  by  the 
curtesy  of  a  remainder  or  reversion,  expectant  upon  an  estate  for  life, 
if  the  particular  estate  continue  till  the  death  of  the  wife.  Chew  v. 
Com.  of  Southwark,  5  Rawle,  160.  In  this  case,  the  court  said  :  "  It 
is  not  necessary  to  entitle  a  husband  to  claim  by  the  curtesy  in  this 
State,  that  there  should  have  been,  what  is  considered  in  England,  an 
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actual  seisin  of  the  wife,  or  the  husband,  during  the  coverture.  It  is 
sufficient  if  she  were  invested  with  the  title  to  an  estate  of  inheritance, 
and  had  seisin  of  the  freehold  thereof  in  law,  by  having  a  right  to  de- 
mand and  receive  the  rent  accruing  from  the  enjoj-ment  of  it,  either  bj- 
a  tenant  at  will  or  for  a  term  of  years,  if  out  of  lease  ;  or  otherwise  to 
demand  and  recover  the  immediate  possession  thereof;  or  as  the  late 
Mr.  Justice  Duncan  expresses  it  in  Stoolfoos  v.  Jenkins,  8  Serg.  & 
Rawle,  175,  "if  there  was  a  potential  seisin  or  right  of  seisin.  .  .  . 
But  still,"  say  the  court,  "  there  must  be  a  seisin  of  the  freehold, 
as  well  as  a  right  to  the  inheritance,  during  the  coverture,  or  what 
shall  be  deemed  equivalent  thereto,  having  regard  to  the  nature  of  the 
estate. 

The  rule  of  the  common  law  has  thus  been  substantially  preserved, 
as  well  in  this  State  as  in  others.  And  to  change  it,  in  matter  of 
substance,  bj-  giving  the  husband  a  right  bj'  the  curtesj-,  where  there 
has  been,  during  coverture,  not  even  a  potential  seisin  of  the  freehold, 
would  be  the  exercise  of  legislative  power.  And  so  long  as  a  right  of 
seisin  of  the  freehold  is  necessary  to  give  dower  to  the  wife,  it  is  not 
easy  to  assign  a  satisfactory  reason  why  the  counter  estate  hy  the  cur- 
tesy should  be  more  favored.  At  all  events,  we  can  but  declare  what 
the  law  is. 

The  judgment  of  the  District  Court  must  he  affirmed. 

Sdtliff,  Peck,  Gholson,  and  Brinkekhoff,  JJ.,  concurred. 

Note.  —  On  curtesy  iu  equitable  estates,  see  Ames,  Cases  on  Trusts,  480-487. 
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CHAPTER     II. 
DOWER. 

Note.  —  On  the  subject  of  this  chapter  consult  Scribner  on  Dower. 


SECTION  1. 

NATURE    OF   DOWER. 

Lit.  §  36.  Tenant  in  dower  Is,  where  a  man  is  seised  of  certain 
Ian. Is  or  tenements  in  fee  simple,  fee  tail  general,  or  as  heir  in  special 
tail,  and  taketh  a  wife,  and  dieth,  the  wife  after  the  decease  of  her  hus- 
band shall  be  endowed  of  the  third  part  of  such  lands  and  tenements 
as  were  her  husband's  at  any  time  during  the  coverture,  to  have  and  to 
hold  to  the  same  wife  in  severalty  bj'  metes  and  bounds  for  term  of  her 
life,  whether  she  hath  issue  by  her  husband  or  no,  and  of  what  age 
soever  the  wife  be,  so  as  she  be  past  the  age  of  nine  years  at  the  time 
of  the  death  of  her  husband,  otherwise  she  shall  not  be  endowed. 

Lit.  §  37.  And  note,  that  b^'  the  common  law  the  wife  shall  have 
for  her  dower  but  the  third  part  of  the  tenements  which  were  her  hus- 
band's during  the  espousals ;  but  by  the  custom  of  some  county,  she 
shall  have  the  half,  and  by  the  custom  in  some  town  or  borough,  she 
shall  have  the  whole  ;  and  in  all  these  cases  she  shall  be  called  tenant 
in  dower. 

Lit.  §  38.  Also,  there  be  two  other  kinds  of  dower,  viz.,  dower 
which  is  called  dowment  at  the  church  door,  and  dower  called  dowment 
by  the  father's  assent. 

Lit.  §  39.  Dowment  at  the  church  door  is,  where  a  man  of  full  age 
seised  in  fee  simple,  who  shall  be  married  to  a  woman,  and  when  he 
Cometh  to  the  church  door  to  be  married,  there,  after  affiance  and  troth 
plighted  between  them,  he  endoweth  the  woman  of  his  whole  land,  or 
of  the  half,  oi"  other  lesser  part  thereof,  and  there  openly  doth  de- 
clare the  quantity  and  the  certainty  of  the  land  which  she  shall  have 
for  her  dower.  In  this  case  the  wife,  after  the  death  of  the  husband, 
may  enter  into  the  said  quantity  of  land  of  which  her  husband  endowed 
her,  without  other  assignment  of  any. 

Lit.  §  40.  Dowment  by  assent  of  the  father  is,  where  the  father  is 
seised  of  tenements  in  fee,  and  his  son  and  heir  apparent,  when  he  is 
married,  endoweth  his  wife  at  the  monastery  or  church  door,  of  parcel 
of  his  father's  lands  or  tenements  with  the  assent  of  his  father,  and 
assigns  the  quantity  and  parcels.     In  this  case  after  the  death  of  the 
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son,  the  wife  shall  enter  into  the  same  parcel  without  the  assignment  of 
any.  But  it  hath  been  said  in  this  case,  that  it  behooveth  the  wife  to 
have  a  deed  of  the  father  to  prove  his  assent  and  consent  to  this 
endowment. 

Lit.  §  41.  And  if  after  the  death  of  her  husband  she  entereth,  and 
agree  to  any  such  dower  of  the  said  dowers  at  the  church  door,  &c. 
then  she  is  concluded  to  claim  any  other  dower  by  the  common  law 
of  any  the  lands  or  tenements  which  were  her  husband's.  But  if  she 
will,  she  may  refuse  such  dower  at  the  church  door,  &c.  and  then  she 
may  be  endowed  after  the  course  of  the  common  law. 

Lit.  §  53.  And  also,  in  every  case  where  a  woman  taketh  a  hus- 
band seised  of  such  an  estate  in  tenements,  &c.  so  as  by  possibility  it 
may  happen  that  the  wife  may  have  issue  by  her  husband,  and  that  the 
same  issue  may  by  possibility  inherit  the  same  tenements  of  such  an 
estate  as  the  husband  hath,  as  heir  to  the  husband,  of  such  tenements 
she  shall  have  her  dower,  and  otherwise  not.  For  if  tenements  be 
given  to  a  man,  and  to  the  heirs  which  he  shall  beget  of  the  body  of  his 
wife,  in  this  case  the  wife  hath  nothing  in  the  tenements,  and  the  hus- 
band hath  an  estate  but  as  donee  in  special  tail.  Yet  if  the  husband 
die  without  issue,  the  same  wife  shall  be  endowed  of  the  same  tene- 
ments ;  because  the  issue,  which  she  by  possibility  might  have  had  by 
the  same  husband,  might  have  inherited  the  same  tenements.  But  if 
the  wife  dieth,  living  her  husband,  and  after  the  husband  takes  another 
wife,  and  dieth,  his  second  wife  shall  not  be  endowed  in  this  case,  for 
the  reason  aforesaid. 

Note.  —  On  dower  in  the  United  States  see  1  Smb.  Dow.  c.  2. 


SECTION  II. 

PROPERTY   AND   ESTATES    SUBJECT   TO   DOWER. 

Peek.  §  366.  And  it  is  to  know,  that  the  husband  by  his  act  may 
prejudice  the  wife  in  her  dower  by  his  laches  of  entry,  by  his  laches  of 
suit,  or  b3'  his  laches  of  pleading,  and  by  divers  other  acts  as  shall  be 
said :  Know,  that  when  no  possession  was  in  the  husband,  either  in 
deed  or  in  law  during  the  marriage  ;  there  the  laches  of  entrj'  of  the 
husband  shall  prejudice  the  wife  of  dower,  if  not  that  it  be  in  special 
cases  ;  and  therefore  if  a  man  seised  of  one  acre  of  land  in  fee,  be  dis-. 
seised  of  the  same  acre,  and  taketh  a  wife  and  dieth  before  his  entry, 
his  wife  shall  not  have  dower. 

Perk.  §  367.  And  if  a  man  dieth  seised  in  fee,  and  a  stranger  doth 
abate  in  the  same  land,  and  after  the  abatement  the  heir  marrieth  a 
wife,  and  dieth  before  his  entry,  his  wife  shall  not  have  dower  of  the 
same  land. 
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Peek.  §  368.  And  if  a  man  enfeoff  a  stranger  upon  condition  on  the 
part  of  the  feoffee,  and  the  feoffor  marrieth  a  wife,  and  the  condition 
is  broken,  and  the  feoffor  dieth  before  any  entrj-  made  bj-  him,  or  b3' 
any  other  in  his  name,  his  wife  shall  not  have  dower  of  the*  same 
land. 

Perk.  §  369.  And  if  J.  S.  seised  in  fee  of  one  acre  of  land,  ex- 
change the  same  acre  with  T.  K.  for  another  acre  in  fee,  and  J.  S. 
entereth  and  executeth  the  exchange,  for  his  part,  viz.  for  the  acre 
which  was  put  in  exchange  to  him,  and  T.  K.  taketh  a  wife,  and  dieth 
before  that  he  entereth  by  force  of  the  exchange,  his  wife  shall  not 
have  dower  of  the  one  acre,  or  of  the  other,  &c.  And  the  reason  is, 
because  the  husband  was  not  seised  of  that  land,  either  in  deed  or  in 
law,  during  the  marriage  betwixt  them,  &c. 

Perk.  §  370.  And  if  a  man  hath  judgment  for  to  recover  land,  &c. 
and  marrieth  a  wife,  and  dieth  before  entrj-  or  execution  sued,  his  wife 
shall  not  have  dower,  &c.  But  if  the  husband  be  seised  in  deed,  or  in 
law,  during  the  marriage,  then  his  laches  of  entry  shall  not  prejudice 
the  wife  of  her  dower. 

Peek.  §  371.  And  therefore,  if  there  be  lord  and  tenant,  and  the 
lord  marrieth  a  wife,  and  the  tenant  dieth  without  heir,  and  a  stranger 
abateth,  and  the  lord  dieth  before  his  entry,  his  wife  shall  have  dower 
of  the  tenancy. 

Perk.  §  372.  And  if  land  be  leased  for  life,  the  remainder  unto 
J.  S.  in  fee,  and  J.  S.  marrieth  a  wife,  and  the  lessee  dieth,  and  a 
stranger  entereth,  and  J.  S.  dieth  before  any  entry  made  by  him,  &c. 
his  wife  shall  have  dower  of  the  same  land,  &c.  And  if  a  man  be 
seised  of  a  villein  in  gross  in  fee,  and  the  lord  of  the  villein  hath  issue 
a  son,  which  son  marrieth  a  wife,  and  the  father  dieth,  and  the  son 
dieth  before  any  seisure  of  the  villein,  yet  his  wife  shall  be  endowed  of 
the  villein,  &c. 

Co.  Lit.  31  a.  Here  this  word  (seised)  extendeth  itself  as  well  to  a 
seisin  in  law,  or  a  civil  seisin,  as  to  a  seisin  in  deed,  which  is  a  natural 
seisin :  but  seised  he  must  be  either  the  one  way  or  the  other  during 
the  coverture.  For  a  woman  shall  be  endowed  of  a  seisin  in  law.  As 
w'here  lands  or  tenements  descend  to  the  husband,  before  entrj-,  he 
hath  but  a  seisin  in  law,  and  j'et  the  wife  shall  be  endowed,  albeit  it 
be  not  reduced  to  an  actual  possession,  for  it  lieth  not  in  the  power  of 
the  wife  to  bring  it  to  an  actual  seisin,  as  the  husband  may  do  of  his 
wife's  land,  when  he  is  to  be  tenant  by  curtesy,  which  is  worthy  the 
observation.  And  yet  of  every  seisin  in  law,  or  actual  seisin  of  lands 
or  tenements,  a  woman  shall  not  be  endowed.  For  example,  if  there 
be  grandfather,  father,  and  son,  and  the  grandfather  is  seised  of  three 
acres  of  land  in  fee,  and  taketh  wife,  and  dieth,  this  land  desceudeth  to 
the  father,  who  dieth  either  before  or  after  entry,  now  is  the  wife  of  the 
father  dowable.  The  father  dieth,  and  the  wife  of  the  grandfather  is 
endowed  of  one  acre  and  dieth,  the  wife  of  the  father  shall  be  endowed 
only  of  the  two  acres  residue,  for  the  dower  of  the  grandmother  is  para- 
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mount  the  title  of  the  wife  of  the  father,  and  the  seisin  of  the  father 
which  descended  to  him  (be  it  in  law  or  actual)  is  defeated,  and  now 
upon  the  matter  the  father  had  but  a  reversion  expectant  upon  a  free- 
hold, and  in  that  case,  Dos  de  dote  peti  non  debet ;  although  the  wife 
of  the  grandfather  dieth  living  the  father's  wife.  And  here  note  a 
diversity  between  a  descent  and  a  purchase.  For  in  the  case  aforesaid, 
if  the  grandfather  had  enfeoffed  the  father,  or  made  a  gift  in  tail  unto 
him,  there  in  the  case  abovesaid,  the  wife  of  the  father,  after  the 
decease  of  the  grandfather's  wife,  should  have  been  endowed  of  that 
part  assigned  to  the  grandmother,  and  the  reason  of  this  diversity  is, 
for  that  the  seisin,  that  descended  after  the  decease  of  the  grandfather 
to  the  father,  is  avoided  by  the  endowment  of  the  grandmother,  ivhose 
title  was  consummate  by  the  death  of  the  grandfather ;  but  in  the  case 
of  the  purchase  or  gift,  that  took  effect  in  the  life  of  the  grandfather 
(before  the  title  of  dower  of  the  grandmother  was  consummate),  is  not 
defeated,  but  only  quoad  the  grandmother,  and  in  that  case  there  shall 
be  Dos  de  dote.  And  yet  there  is  another  diversity  where  the  wife  of 
the  father  is  first  endowed,  and  where  the  wife  of  the  grandfather ;  for 
in  the  same  case  alter  the  decease  of  the  grandfather  and  father  the  son 
entereth  and  endowed  his  mother  of  a  third  part,  against  whom  the 
grandmother  recovereth  a  third  part  and  dieth,  the  mother  shall  enter 
again  into  the  land  recovered  bj-  the  grandmother,  because  she  had  in 
it  an  estate  for  term  of  her  life,  and  the  estate  for  the  life  of  the  grand- 
mother is  lesser  in  the  eye  of  the  law,  as  to  her,  than  her  own  Mfe. 
Also  the  husband  may  be  seised  in  bis  demesne,  as  of  fee  absolutely, 
yet  the  woman  shall  not  be  endowed,  as  she  shall  not  be  endowed  both 
of  the  land  given  in  exchange,  and  of  the  land  taken  in  exchange,  and 
yet  the  husband  was  seised  of  both,  but  she  may  have  her  election  to. 
be  endowed  of  which  she  will.^ 

Also  of  a  seisin  for  an  instant  a  woman  shall  not  be  endowed  ;  as  if 
Cestui  que  use  after  the  Statute  of  1  E.  3,  and  before  the  Statute  of 
27  H.  8,  had  made  a  feoffment  in  fee,  his  wife  should  not  be  endowed. 

Likewise  if  two  jointenants  be  in  fee,  ahd  the  one  maketh  a  feoffment 
in  fee,  his  wife  shall  not  be  endowed.  And  so  if  the  conusee  of  a  fine 
doth  grant  and  render  the  land  to  the  conusor,  the  wife  of  the  conusee 
shall  not  be  endowed,  for  it  is  not  possible  that  the  husband  could  have 
endowed  his  wife  of  such  an  estate,  as  the  usual  pleading  Ls,  Lib. 
Intrat.  225.  Quia  dicit  quod  W.  quondam  vir  suus  nunquam  fuit 
seisitus  de  tenementis  prosdictis  de  tali  statu  ita  quod  eandem  A.  inde 
dotasse  potuit. 

Co.  Lit.  32  a.  Albeit  of  many  inheritances  that  be  entire,  whereof 
no  division  can  be  made  by  metes  and  bounds,  a  woman  cannot  be  en- 
dowed of  the  thing  itself,  j-et  a  woman  shall  be  endowed  thereof  in  a 
special  and  certain  manner.  As  of  a  mill  a  woman  shall  not  be  en- 
dowed bj-  metes  and  bounds,  nor  in  common  with  the  heir,  but  either 
she  may  be  endowed  of  the  third  toll-dish,  or  de  integro  molendino  per 
I  But  cf.,  Caisy.  Thompson,  1  N.  H.  65  (1817). 


SECT.  II.]       PROPERTY  AND  ESTATES   SUBJECT  TO  DOWER.  727 

quemlibet  3  mensem.  And  so  of  a  villein,  either  the  third  day's  work, 
or  everj'  third  week  or  montli,  A  woman  shall  be  endowed  of  the  third 
part  of  the  profit  of  stallage,  of  the  third  part  of  the  profits  of  a  fair, 
of  the  third  part  of  the  profits  of  the  office  of  the  marshalsea,  of  the 
third  part  of  the  profits  of  the  keeping  of  a  park,  of  the  third  part  of 
the  profit  of  a  dove-house,  and  likewise  of  the  third  part  of  a  piscarj',  viz., 
tertium  piscem  vel  Jactum  retis  tertium;  of  the  third  presentation  to 
an  advowson.  A  writ  of  dower  lieth  de  3  parte  exituum  provenien- 
tium  de  custodia  gaolcB  Abathice  Westm.  And  herewith  agreeth  rev- 
erend antiquity'.  De  ntiUo,  quod  est  sua  natura  indwisibile  et  seca- 
tionem,  sive  dioisionem  non  patitur,  nullam  partem  habebit,  sed 
satisfaciat  ei  ad  valetitiam,.  Of  the  third  part  of  profits  of  courts, 
fines,  heriots,  &c.  Also  a  woman  shall  be  endowed  of  tithes  ;  and  the 
surest  endowment  of  tithes  is  of  the  third  sheaf;  for  what  land  shall  be 
sown  is  uncertain. 

But  in  some  cases  of  lands  and  tenements,  which  are  divisible,  and 
which  the  heir  of  the  husband  shall  inherit,  3-et  the  wife  shall  not  be 
endowed.  As  if  the  husband  maketh  a  lease  for  life  of  certain  lands, 
reserving  a  rent  to  him  and  his  heirs,  and  he  taketh  wife  and  dieth,  the 
wife  shall  not  be  endowed,  neither  of  the  reversion  (albeit  it  is  within 
this  word  "  tenements")  because  there  was  no  seisin  in  deed  or  in  law 
of  the  freehold  nor  of  the  rent,  because  the  husband  had  but  a  particu- 
lar estate  therein,  and  no  fee  simple.  But  if  the  husband  maketh  a 
lease  for  j-ears,  reserving  a  rent,  and  taketh  wife,  the  husband  dieth,  the 
wife  shall  be  endowed  of  the  third  part  of  the  reversion  by  metes  and 
bounds,  together  with  the  thii-d  pai-t  of  the  rent,  and  execution  shall 
not  cease  during  the  jears.  And  herewith  agreeth  the  common  experi- 
ence at  this  day.  But  if  the  husband  maketh  a  gift  in  tail,  reserving  a 
rent  to  him  and  his  heirs,  and  after  the  donor  taketh  wife  and  dieth, 
the  wife  shall  be  endowed  of  this  rent,  because  it  is  a  rent  in  fee,  and 
by  possibility  maj'  continue  forever. 

Of  a  common  certain  a  woman  shall  be  endowed,  but  of  a  common 
sauns  nomber  en  grosse  she  shall  not  be  endowed,  as  hath  been  said 
before.  And  so  of  a  rent  service,  rent  charge,  and  rent  seek,  she  shall 
be  endowed :  but  of  an  annuitj-  that  chargeth  only  the  person,  and 
issueth  not  out  of  any  lands  or  tenements,  she  shall  not  be  endowed. 
But  if  the  freehold  of  the  rents,  common,  &c.  were  suspended  before 
the  coverture,  and  so  continue  during  the  coverture,  she  shall  not  be 
endowed  of  them.  If  after' the  coverture  the  husband  doth  extinguisli 
them  by  release  or  otherwise,  jet  she  shall  be  endowed  of  them ;  for 
as  to  her  dower  they  in  the  eye  of  the  law  have  continuance. 
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AMCOTTS  V.   CATHERICH. 

King's  Bench.    1'621. 

[Beported  Cro.  Jac.  615.] 

Trespass  bj'  quo  minus  in  the  Exchequer,  for  lands  in  Penchard,  in 
the  count}'  of  Durham.  Upon  not  guilty  pleaded,  and  a  special  verdict 
found  at  the  Assizes  in  Durham,  the  case  was,  That  husband  and  wife, 
tenants  in  special  tail,  had  issue,  and  the  wife  dies  ;  Matthew  Amcotts 
the  husband  makes  a  deed  of  feoffment  to  the  use  of  himself  for  life, 
and  after  to  the  use  of  Alexander  his  son  in  tail,  and  a  letter  of  attor- 
ney to  make  livery  :  before  livery  is  made  he  takes  Susan  to  wife,  and 
after  livery  was  made  to  those  uses,  the  husband  dies  ;  the  tenant  en- 
dows Susan,  who  takes  the  defendant  to  husband ;  Alexander  the  son 
enters,  and  brings  trespass. 

The  question  was,  Whether  this  dower  was  well  assigned?  This 
case  was  argued  at  the  Exchequer  bar  two  several  terms. 

The  first  question  was,  Whereas  a  husband,  tenant  in  special  tail  with 
his  wife,  having  issue  bj'  her,  and  she  dies,  and  he  taking  a  second  wife 
makes  a  feoffment.  Whether  this  second  wife  be  dowable  of  this  posses- 
sion, and  that  the  assignment  of  dower  to  her  were  good? 

The  second  question.  Admitting  she  were  dowable,  j'et  inasmuch  as 
this  livery  was  made  upon  a  deed  of  feoffment,  sealed  before  the  cover- 
ture, j'et  executed  after,  to  the  use  of  the  husband  for  life.  Whether 
she  be  now  dowable? 

It  was  resolved,  and  so  adjudged,  that  she  is  not  dowable :  for  this 
livery  doth  not  gain  to  the  husband  anj'  new  estate  ;  but  being  eodem 
instanti  drawn  out  of  him,  it  doth  not  gain  to  him  any  seisin  whereof 
his  wife  is  dowable :  for  at  the  first,  before  his  feoffment,  he  had  not 
anj'  estate  whereof  the  wife  was  dowable,  being  such  a  tenant  in  tail, 
that  his  issue  by  his  second  wife  could  not  inherit,  44  Edw.  3  pi.  24  ; 
46  Edw.  3  pi.  24 :  then  when  he  hath  not  any  estate  before  the  feoff- 
ment whereof  the  wife  was  dowable,  he  hath  not  by  his  feoffment  gained 
any  such  estate  to  make  her  dowable ;  as  where  tenant  for  life  makes  a 
feoffment,  as  3  Hen.  4,  pi.  6,  or  a  jointenant  makes  a  feoffment,  as  34 
Edw.  1;  '■'■  Dotcer,"  178. — And  Tanfield  cited,  that  it  was  adjudged, 
where  a  married  man  took  a  fine,  and  by  the  same  fine  rendered  the 
land  to  another  in  tail,  his  wife  shall  not  be  endowed  thereof;  because 
although  he  took  it  in  fee,  j'et  it  is  instantly  out  of  him  :  wherefore  here, 
&c.  And  for  the  other  point  it  is  not  now  questionable.  —  Wherefore 
it  was  adjudged  for  the  plaintiff. 
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NOEL  V.  JEVON. 

Chancekt.     1678. 

[Seported  Freem.  Ch,  43.] 

The  bill  was  to  be  relieved  against  the  defendant's  dower,  her  hus- 
band being  onlj'  a  trustee ;  and  it  appearing  that  the  husband  was  but 
a  trustee,  the  defendant  was  barred  of  her  dower,  contrary  to  the 
opinion  of  JVash  v.  Preston,  Cro.  Car.  191,  and  so  it  was  said  is  the 
constant  practice  of  the  court  now.i 


BOTTOMLEY  v.  FAIRFAX. 
Chancery.     1712. 

[Reported  Oh.  Free.  336.] 

In  this  case  it  was  clearly  agreed  that  if  a  husband  before  marriage 
conveys  his  estate  to  trustees  and  their  heirs,  in  such  manner  as  to  put 
the  legal  estate  out  of  him,  though  the  trust  be  limited  to  him  and  his 
heirs,  that  of  this  trust  estate  the  wife  after  his  death  shall  not  be  en- 
dowed, and  that  this  court  hath  never  yet  gone  so  far  as  to  allow  her 
dower  in  such  case.^ 


STOUGHTON  v.  LEIGH. 

King's  Bench.     1808. 

[Reported  1  Tmmt.  402.] 

This  was  a  case  directed  out  of  the  High  Court  of  Chancery  for  the 
opinion  of  this  court :  the  facts  were  in  substance  as  follow  : 

John  Hanbur^'  was  in  his  lifetime,  and  during  his  marriage,  and  at 
his  death,  actuallj-  seised  of  divers  landed  estates,  and  of  several  mines 
and  strata  of  lead  and  coal :  namely,  in  his  own  land,  a  lead  mine  and 
a  coal  mine,  neither  opened,  wrought  or  demised.  Two  lead  mines  and 
iwo  coal  mines,  which,  during  the  coverture,  he  had  demised  to  tenants 
for  years,  reserving  pecuniary  rents,  to  be  paid  whether  they  did,  or  did 
not  open  and  work  them  ;  and  of  each  sort  of  these  one  had  been  opened 
before  his  death,  by  the  tenant,  who  still  continued  now  to  work  it ;  and 
the  other  had  not  been  opened  ;  a  lead  mine  and  a  coal  mine  which  he 
had  demised  during  the  coverture  to  tenants  for  years,  rendering  not 

1  See  Ames,  Cases  on  Trusts,  591,  and  Oldham  v.  Sale,  1  B.  Mon.  76  (1840). 

2  See  Ames,  Cases  on  Trusts,  476 ;  1  Scrib.  Dow.  cc.  19-22. 
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pecuniary  rents,  but  quantities  of  the  lead  ore  and  coal  when  gotten, 
and  the  tenants  were  by  the  terms  of  their  leases  at  liberty  to  work  or 
not  to  work  these  mines ;  the  coal  mine  was  at  the  time  of  John  Han- 
burl's  death,  and  of  this  suit,  wrought  by  the  tenant ;  the  lead  mine 
had  not  been  opened ;  and  two  lead  mines  and  two  coal  mines,  which 
had  been  opened  and  were  wrought  by  the  deceased  himself  at  the  time 
of  his  death,  one  of  each  sort  of  which  mines  had,  from  the  time  of  his 
death,  ceased  to  be  wrought,  his  heir  thinking  them  unprofitable :  the 
other  of  each  sort  the  heir  continued  to  work  to  profit.  The  first  ques- 
tion was,  whether  John  Hanbury's  widow  were  entitled  to  dower  of  all, 
or  any,  and  which  of  these  mines,  and  what  the  widow  conld  claim  to 
be  legally  assigned  to  her  thereout  as  her  dower?  Tlie  deceased  was 
also  entitled  to  the  following  minerals  lying  under  land,  which  was  not 
his  own,  but  wherein  he  had  purchased  of  the  landowner  liberties  to 
work  through  his  land  :  namely,  a  mine  or  stratum  of  coal,  and  another 
of  lead  ore,  which  he  had  opened  and  wrought  during  the  coverture, 
and  was  working  at  the  time  of  his  death,  since  which  the  heir  had 
ceased  to  work  the  lead,  but  continued  to  work  the  coal :  a  niuie  or 
stratum  of  lead,  and  another  of  coal,  which  he  had  not  opened  or 
wrought;  a  mine  or  stratum  of  lead,  and  another  of  coal,  which  he  liad 
demised  to  tenants  for  years,  rendering  at  their  own  option,  which  they 
might  annually  make,  either  pecuniary  rents  or  rents  in  kind,  commenc- 
ing from  the  time  when  the  piines  should  be  wrought.  The  lead  mine 
had  been  opened  before  the  death  of  John  Hanbury,  and  the  tenants 
had  paid  their  rents  in  ore  in  kind.  The  coal  mine  had  not  been 
opened,  nor  was  yet  opened. 

In  case  the  court  should  be  of  opinion,  that  the  widow  was  entitled 
to  dower  in  any  of  the  cases  mentioned  in  the  first  question,  the  next 
question  for  the  opinion  of  the  court  was,  whether  she  was  entitled  to 
dower  of  all,  or  an}-,  and  which  of  the  mines,  strata,  or  rents  secondl}- 
above  mentioned,  and  what  she  eould  legally  claim  to  be'  assigned  to 
her,  as  her  dower  thereof? 

Lastly,  soon  after  John  Hanbury's  death,  the  heir  let  the  widow  into 
possession  of,  and  assigned  to  her  for  her  dower  of  an  estate  called  (A), 
certain  closes  of  land,  in  which  there  was  an  open  coal  mine,  wrought 
at  a  certain  period  during  the  coverture,  but  which  had  ceased  to  be 
wrought  long  before  the  husband's  death :  and  the  value  of  the  closes 
was  amply  suflScient  to  answer  any  demand  of  dower,  without  regard 
to  the  value  of  the  coal.  The  widow  had,  since  her  husband's  death, 
begun  to  work  this  mine,  and  had  retained  the  profit  to  her  own« 
exclusive  use. 

The  third  and  further  questions,  for  the  opinion  of  the  court,  were, 
•whether  the  widow  was  in  law  entitled  in  viirtue  of  her  interest  of 
dower,  or  for  any  other  reason,  to  work  this  mine,  for  her  own  exclu- 
sive use  and  benefit? 

Taking  the  assignment  of  these  closes,  as  the  widow's  dower,  to  be 
the  act  of  the  heir  himself,  and  to  have  been  a  most  excessive  assignment 
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in  point  of  value,  had  the  heir  bj-  law  anj-  and  what  remedy  against  the 
dowress,  as  against  the  effect  of  his  own  act? 

If  this  assignment  had  not  been  his  own  act,  but  had  been  made  in 
the  course  of  legal  proceedings  under  a  writ  of  dower,  would  the 
heir  by  law,  have  any,  and  what  remedy  against  the  effect  of  such 
assignment  ? 

This  case  was  argued  by  Shepherd  and  Best,  Serjeants,  on  behalf  of 
the  dowress. 

Lens,  Serjeant,  contra. 

Mansfield,  C.  J.  The  grant  of  the  stratum  must  be  taken  to  be  a 
grant  in  fee-simple.  In  the  course  of  the  discussion  I  was  strongly  struck 
with  the  argument  used  for  the  heir,  that  Lord  Coke  has  in  1  Inst.  32, 
enumerated  all  the  species  of  inheritance  of  which  a  woman  shall  be  en- 
dowed :  and  I  thought  it  extraordinary  that  no  mention  should  he  made 
of  mines.  But  upon  referring  to  the  passage,  it  appears  to  be  no  enumer- 
ation of  all  the  tilings  whereof  a  woman  shall  be  endowed.  Nothing  like 
it :  in  the  36th  section,  upon  which  this  passage  is  a  commentary,  Little- 
ton sajs,  the  wife  shall  be  endowed  of  all  lands  and  tenements  of  which 
her  husband  was  seised.  Lord  Coke  says  not  a  word  to  explain  what 
is  laud  or  what  is  a  tenement,  thinking  the  import  of  those  terms  well 
known  in  the  law.  But  the  intention  of  the  passage  is,  to  show,  that 
though  all  lands  and  tenements  are  subject  to  dower,  and  assignment  is 
to  be  made  by  motes  and  bounds  where  it  can,  yet  it  is  no  impediment 
to  dower  that  the  tenements  are  of  such  a  nature,  as  that  they  cannot 
be  assigned  bj-  metes  and  bounds ;  but  in  those  cases  it  shall  be  as- 
signed as  well  as  it  can  be,  as  by  the  third  toil-dish  of  a  mill,  or  the 
like.  In  the  preceding  chapter,  which  is  of  tenant  hy  the  curtesj-, 
Littleton  does  not  mention  of  what  the  wife  must  be  seised  ;  and  Lord 
Coke,  29  b,  speaks  of  lands  only,  but  Littleton,  §  52,  speaks  of  tene- 
ments. The  words  in  both  cases  must  receive  the  same  exposition : 
and  it  is  only  necessary  to  see  whether  this  species  of  propertj-  be  land 
or  a  tenement.  Comj-n,  and  the  other  digests  which  have  been  cited, 
only  follow  the  words  of  Co.  Lit.,  the  reason  of  whose  authority  is 
above  stated.  In  the  case  of  trees  there  is  a  profit  in  the  shade  and 
pannage,  but  in  the  case  of  a  mine,  the  working  it  is  the  onlj-  mode  in 
which  it  can  be  enjoyed. 

A  second  argument  was  prayed  on  behalf  of  the  heir,  which  the  court 
refused,  thinking  the  case  sufficiently  clear. 

The  court  certified  to  the  High  Court  of  Chancery  that  their  opinion 
upon  the  questions  proposed  to  them,  arising  from  the  first  and  second 
statements  in  the  case,  was,  that  the  widow  of  John  Hanbury  was  dowablc 
of  all  his  mines  of  lead  and  coal,  as  well  those  which  were  in  his  own 
landed  estates  as  the  mines  and  strata  of  lead  or  lead  ore  and  coal  in 
the  lands  of  other  persons,  which  had  in  fact  been  open  and  wrought 
before  his  death,  and  wherein  he  had  an  estate  of  inheritance  during 
the   coverture ;    and  that   her  right  to  be  endowed  of  them  had  no 
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dependance  upon  the  subsequent  continuance  or  discontinuance  of 
working  tliem,  either  by  the  husband  in  his  lifetime,  or  by  those 
claiming  under  him  since  his  death. 

They  thought  to6  that  her  right  of  dower  of  such  mines,  &c.,  could 
not  be  in  any  respect  affected  by  leases  made  by  the  husband  during 
the  coverture ;  but  if  any  of  the  existing  leases  for  years  were  made 
by  the  husband  before  marriage,  then  the  endowment  (if  made  of  the 
mines),  must  be  of  the  reversions  and  of  the  rents  reserved  by  such 
leases  as  incident  to  the  reversions ;  in  which  case  they  thought  the 
widow  would  be  bound  so  long  as  the  demises  continued,  to  take  her 
share  of  the  renders,  whether  pecuniary  or  otherwise,  according  to  the 
terms  of  the  respective  reservations.  They  were  also  of  opinion  that 
the  widow  was  not  dowable  of  any  of  the  mines  or  strata  which  had  not 
been  opened  at  all,  whether  in  lease  or  not. 

In  assigning  the  dower  of  Mr.  Hanbury's  own  lands,  the  sheriff  must 
estimate  the  annual  value  of  the  open  mines  therein  as  ^^art  of  the  value 
of  the  estates  of  which  the  widow  is  dowable  ;  but  it  was  not  absolutely 
necessar}-  that  he  should  assign  to  her  anj-  of  the  open  mines  them- 
selves, or  any  portions  of  them.  The  third  part  in  value  which  he 
should  assign  to  her  might  consist  wholly  of  land  set  out  bj'  metes  and 
bounds,  and  containing  none  of  the  open  mines.  Or  he  might  include 
any  of  the  mines  themselves  in  the  a,ssignment  to  the  widow,  describ- 
ing them  specificallj-  if  the  particular  lands  in  which  they  lie  should  not 
also  be  assigned  ;  but  if  those  lands  should  be  included  in  the  assign- 
ment, the  open  mines  within  them  might,  but  were  not  necessarily'  to 
be  so  described,  being  part  of  the  land  itself  which  was  assigned  ;  and 
as  the  working  of  open  mines  was  not  waste,  the  tenant  in  dower  might 
work  such  mines  for  her  own  exclusive  profit.  Or  the  sheriff  might 
divide  the  enjoyment  and  perception  of  the  profits  of  any  of  the 
particular  mines  as  after-mentioned. 

In  regard  to  the  mines  and  strata  which  Mr.  Hanburj'  had  in  the 
lands  of  other  persons,  thej'  were  of  opinion  that  it  was  not  necessary 
that  the  sheriff  should  divide  each  of  the  mines  or  strata  ;  but  he  might 
assign  such  a  number  of  them  as  might  amount  to  one-third  in  value  of 
the  whole,  or  he  might  proportion  the  enjoyment  of  such  of  them  as  he 
should  think  necessary,  so  as  to  give  each  a  proper  share  of  the  whole. 

If  the  division  of  an  open  mine  could  be  made  by  metes  and  bounds, 
as  lands  are  required  to  be  divided  without  preventing  the  parties  from 
having  the  proper  enjoj'ment  and  perception  of  the  profits,  thej'  thought 
that  mode  should  be  adopted  ;  but  as  the  property  seemed  to  them  to 
be  incapable  of  a  beneficial  severance  in  that  way,  thej^  thought  the  case 
analogous  to  some  of  those  stated  by  Lord  Coke,  1  Inst.  32  a  ;  wherein 
it  is  held  that  the  sheriff  maj'  make  the  assignment  in  a  special  manner ; 
and  that  therefore  he  might  so  proceed  with  respect  to  the  mines  in 
question.  They  found  no  authority',  however,  establishing  any  precise 
mode  of  dividing  a  mine,  nor  could  thej'  point  out  any  that  might  not 
be  attended  with  inconvenience ;  but  if  the  sheriff  was  to  make  the 
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assignment,  they  thought  he  might  lawfully  execute  his  duty  by  direct- 
ing separate  alternate  enjoyment  of  the  whole  for  short  periods,  pro- 
portioned to  the  share  each  had  in  the  subject,  or  by  giving  the  widow 
a  proportion  of  the  profits.. 

In  answer  to  the  last  question  proposed  to  them,  they  were  of  opinion 
that  the  widow  was  entitled  to  work  for  her  own  exclusive  use  the  open 
mine  within  the  close  that  had  been  assigned  to  her  without  any  excep- 
tion of  the  mine,  for  her  dower  of  one  of  the  estates,  notwithstanding 
the  excess  arising  from  the  omission  of  such  exception ;  and  inasmuch' 
as  the  assignment  was  the  act  of  the  heir  himself,  being  of  full  age  at 
the  time,  they  thought  he  had  no  remedy  at  law  against  the  dowress  for 
avoiding  the  consequences  of  that  act.  Had  he  been  under  age  at  the 
time,  he  might  have  had  relief  by  writ  of  admeasurement  of  dower ;  or 
had  the  assignment  been  made  by  the  sheriff  in  execution  of  a  judg- 
ment in  dower,  the  heir  might  have  had  a  scire  facias  to  obtain  au 
assignment  de  novo.^ 


STANWOOD  V.   DUNNING. 
Supreme  Judicial  Court  of  Maine.     1837. 

[RepoHed  U  Me.  290.] 

This  was  an  action  of  dower,  and  was  submitted  to  the  opinion  of  the 
court  from  an  agreed  statement  of  facts.  From  this  it  appeared  that 
David  Stanwood,  the  husband  of  the  demandant,  was  the  son  of  Wil- 
liam Stanwood,  and  they  had  both  died  before  the  demand  of  dower  in 
this  action.  A  deed  of  the  premises  in  which  dower  is  claimed  was 
made  from  William  to  David,  dated  March  1,  1824,  and  acknowledged, 
March  6,  1824.  David  Stanwood  conveyed  the  same  premises  to 
Charles  Stanwood  by  deed  dated  March  6,  1824,  and  acknowledged 
the  same  day,  both  of  which  deeds  were  executed  at  the  same  time 
and  place,  although  bearing  different  dates.  The  marriage  before 
the  time  the  deed  was  made  to  David,  and  demand  of  dower,  were 
admitted.  The  defendants  claim  under  conve3'ances  from  Charles 
Stanwood.  It  was  agreed,  that  the  object  of  the  father  was  to  divide 
the  estate  between  the  sons  ;  that  Charles  gave  David  his  notes  foi-  the 
farm  at  the  same  time,  and  that  David  was  notoriously  insolvent, 
and  that  all  appeared  to  be  done  according  to  previous  arrangement 
between  the  parties.  If  admissible,  on  objection  made  by  defendants, 
tfie  plaintiff  can  prove  by  parol,  that  this  arrangement  was  made  merely 
to  protect  the  property  from  David's  creditors,  so  that  it  might  be  held 
for  his  benefit,  and  that  of  his  family  ;  that  the  witness  knew  this  fact 
from  conversations  with  William,  David,  and  Charles ;  that  the  farm 
was  once  in  the  hands  of  the  witness,  and  that  when  he  sold  it  he  tried 
1  As  to  dower  in  wild  lands,  see  1  Scrib.  Dow.  c.  10,  §§  11-24. 
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to  obtain  a  release  from  the  plaintiff  of  Iier  right  of  dower,  but  could 
not,  and  in  consequence  thereof  sold  the  premises  for  $1200  less  than 
he  otherwise  should  have  had,  and  that  he  sold  subject  to  her  right.  It 
was  also  agreed,  if  the  paper  is  admissible  in  evidence,  that  on  the  same 
6th  of  March,  1824,  Charles  Sta'nwood  gave  a  life  lease  in  the  same 
premises  to  the  said  William  Stanwood.  The  only  question  raised,  was 
whether  the  plaintiff  was  entitled  to  dower  in  the  premises. 

Tlie  case  was  argued  in  wi-iting. 

Willis  and  Fessendem,  for  tlie  demandant. 

Mitchell,  for  the  defendants. 

After  a  continuance  for  advisement,  the  opinion  of  the  court  was 
drawn  up  by 

Emkhy,  J.  The  only  question  in  this  case  is,  whether  on  the  facts 
legally  and  properly  proved,  David  Stanwood  had  such  seisin  of  the 
premises  as  could,  entitle  the  demandant  to  dower.  Premising,  that 
farail}-  settlements  made  without  fraud,  are  justlj-  entitled  to  the  favor- 
able consideration  of  courts,  we  proceed  to  suggest  our  ideas  of  the 
merits  of  the  case,  as  disclosed  in  the  agreed  statement  of  facts.  The 
claim  of  dower,  it  has  long  been  said,  is  to  be  favored.  Still  unless  the 
husband  were  legally  and  benefici.Tlly  seised  of  the  estate  during  the 
coverture,  the  wife  is  not  entitled  to  dower.  But  if  the  land  vests  in 
the  Iiusband  but  for  a  single  moment  beneficially  for  his  own  use,  the 
wife  shall  be  endowed. 

It  is  said,  that  the  case  cited  by  plaintiff  from  Cro.  Eliz.,  503,  which 
is  Broughton  v.  Randall,  is  differently  reported  in  Noy,  64.  In  Cro. 
Eliz.  it  is  said,  the  title  of  the  feme  to  recover  dower  was,  that  the 
father  and  son  were  joint-tenants  to  them,  and  the  heirs  of  the  son  ; 
and  they  were  both  hanged  in  one  cart ;  but  because  the  son,  as  was 
deposed  by  witnesses,  survived,  as  appeared  bj'  some  tokens,  viz.  his 
shaking  his  legs,  his  feme  thereupon  demanded  dower,  and  upon  this 
issue,  nunques  seisie  dower,  this  matter  was  found  for  the  demandant. 

In  Roper  on  Property,  1st  vol.  369,  the  case  of  Broughton  v.  Ban' 
dall  is  thus  stated.  A  lather  was  tenant  for  life,  remainder  to  his  son 
in  tail,  remainder  to  the  right  heirs  of  the  father.  Both  of  them  were 
attainted  of  felonj-  and  executed  together.  The  son  had  no  issue,  and 
the  father  left  a  widow.  Evidence  was  given  of  the  father  having 
moved  or  struggled  after  the  son,  and  the  father's  widow  claimed  dower 
of  the  estate,  and  it  was  adjudged  to  her.  The  principle  appears  to  be 
this  :  that  the  instant  the  father  survived  the  son,  the  estate  for  life  of 
the  father,  nnited  with  the  remainder  in  fee  limited  to  him  upon  the 
determination  of  the  vested  estate  tail  in  the  son,  so  that  the  less  estate 
having  merged  in  the  greater,  the  father  became  seised  of  the  freehold 
and  inheritance  for  a  moment  during  the  marriage,  to  ■which  dower 
attached  itself. 

But  if  the  instantaneous  seisin  be  merely  transitory,  that  is,  when 
the  very  same  act  bj'  which  the  husband  acquires  the  fee,  takes  it  out 
of  him,  so  that  he  is  merely  the  conduit  for  passing  it,  and  takes  no 
interest,  such  a  momentary  seisin  will  not  entitle  his  widow  to  dower. 
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Au  illustration  is  given  in  the  English  books,  that  if  lauds  be  granted 
to  the  husband  and  his  heirs  b}-  a  fine,  who  immediately  b^'  the  same 
fine  renders  it  back  to  the  conusor,  the  husband's  widow  will  not  be 
entitled  to  dower  of  such  an  instantaneous  seisin.  Dixon  v.  Harrison, 
Vaughan,  41  ;  Cro.  Car.  191  ;  Co.  Lit,  31. 

\n  this  case,  the  marriage,  death  of  the  husband,  and  demand  of  dower 
are  admitted,  but  his  seisin  is  denied. 

Without  going  into  an  examination  of  the  law  relating  to  the  four 
species  of  fines  used  in  England,  we  may  remark,  that  it  is  considered 
there  as  one  of  the  most  valuable  of  the  common  assurances  of  that 
realm,  being  in  fact  a  fictitious  proceeding,  to  transfer,  or  secure,  real 
property,  by  a  mode  more  efficacious  than  ordinary  conveyances.  1  Co. 
Lit.  121  a. 

But  to  show  how  this  mode  of  passing  property  bears  on  the  seisin  of 
the  husband,  so  far  as  instantaneous  in  the  case  of  a  fine,  compared  with 
it  in  case  of  bargain  and  sale,  the  case  of  Nash  v.  Preston,  Cro.  Car. 
191,  is  not  inappropriate.  It  was  a  bill  in  chancer3-.  "J.  S.  bemg 
s:;ised  in  fee,  bj'  indenture  enrolled,  bargains  and  sells  to  the  husband 
for  £120,  in  consideration,  that  he  shall  re-demise  it  to  him  and  his  wife 
for  their  lives,  rendering  a  peppercorn  ;  and  with  a  condition,  that  if 
he  paid  the  £120  at  the  end  of  20  years,  the  bargain  and  sale  shall  be 
void.  He  re  demiseth  it  accordingly  and  dies  ;  his  wife  brings  dower. 
The  question  was,  whether  the  plaintiff  shall  be  relieved  against  this 
title  of  dower.  Jones,  J.,  and  Croke,  to  whom  the  bill  was  referred, 
conceived  it  to  be  against  eqnitj-  and  the  agreement  of  the  husband  at 
the  time  of  the  purchase,  that  she  should  have  it  against  the  lessees,  for 
it  was  intended  that  thej'  should  have  it  re-demised  immediatel}'  to  them, 
as  soon  as  they  parted  with  it;  and  it  is  butin  nature  of  a  mortgage; 
and  upon  a  mortgage,  if  land  be  re-demised,  the  wife  of  the  mortgagee 
shall  not  have  dower.  And  if  a  husband  take  a  fine  sur  cognizance  de 
droit  comme  ceo,  and  render  arrear,  although  it  was  once  the  husband's, 
j-et  his  wife  shall  not  have  dower,  for  it  is  in  him  and  out  of  him  quasi 
uno  flatic,  and  by  one  and  the  same  act.  Yet  in  this  case,  thej'  con- 
ceived, that  by  the  law  she  is  to  have  dower  ;  for  bj-  the  bargain  and  sale, 
the  land  is  vested  in  the  husband,  and  therebj-  his  wife  entitled  to  have 
dower ;  and  when  he  re-demises  it  upon  the  former  agreement,  j'et  the 
■  lessees  are  to  receive  it  subject  to  this  title  of  dower ;  and  it  was  his 
folly,  that  he  did  Jiot  conjoin  another  with  the  bargainee,  as  is  the  ancient 
course  in  mortgages.  And  when  she  is  dowable  by  act  or  rule  in  law, 
a  court  of  equity'  shall  not  bar  her  to  claim  her  dower,  for  it  is  against 
the  rule  of  law,  viz.  ''  where  no  fraud  or  covin  is,  a  court  of  equity  will 
not  relieve.''  And  upon  conference  with  other  the  justices  at  Serjeant's 
Inn,  upon  this  question,  who  were  of  the  same  judgment,  Jones  and 
Croke  certified  their  opinion  to  the  Court  o^ Chancery,  "that  the  wife 
of  the  bargainee  was  to  have  dower,  and  that  a  court  of  equity  ought 
not  to  preclude  her  thereof." 

The  case  of  Holhroolc  v.  Finney,  4  Mass.  R.  566,  recognizes  that 
which  we  have  just  recited  as  sound  law. 
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In  the  case  now  under  discussion,  the  deed  from  William  Stanwood 
to  David  Stanwood  bears,  date  the  1st  of  March,  1824,  is  acknowledged 
on  the  6th  of  the  same  month,  and  recorded  March  16th,  1824.  It  is  a 
deed  of  bargain  and  sale  to  said  David  in  fee  for  the  consideration  of 
love  and  affection  with  general  warranty. 

The  deed  from  David  Stanwood  to  Charles  Stanwood  is  dated  the  6th 
of  March,  1824,  acknowledged  the  same  day,  and  recorded  March  11th, 
1824.  But  if  requisite  so  to  examine  in  order  to  help  to  a  decision,  it 
is  manifest  from  inspecting  the  deed  from  William  to  Charles  Stanwoou, 
that  in  the  order  of  time  the  deed  to  David  from  WiUiam  was  made  first, 
and  then  it  is  apparent  that  David  became  rightfully  seised  in  fee,  and 
beneficially  so,  though  for  a  short  time. 

The  fee  was  not  rendered  back  by  David  to  William,  quasi  uno  flatu, 
and  therefore  the  demandant  is  entitled  to  dower.  It  is  agreed  that  the 
object  of  the  father  was  to  divide  his  estate  among  his  sons.  Nothing 
could  more  stronglj-  evince  the  propriety-  of  leaving  the  law  to  raise  the 
future  benefit  to  the  wife  of  David  in  dower  after  his  decease,  if  his 
notorious  insolvenej-  might  put  at  hazard  the  beneficial  continuance  of 
the  propertj-  in  him  during  his  life. 

The  questions  about  the  admissibilitj-  of  any  other  evidence  of  former 
or  subsequent  agreements  and  conversations,  it  is  unnecessary*  to  ex- 
amine further  than  to  say,  that  those  which  preceded  the  deed  of  Wil- 
liam to  David  were  merged  in  that  conveyance.  And  the  subsequent 
agreements  and  conversations  do  not  abridge  the  plaintiff's  right.  But 
we  reject  them.  The  purchasers  under  Charles  Stanwood  are  estopped 
to  deny  the  seisin  of  David.     Kimball  v.  Kimhall,  2  Greenl.  226. 

Upon  everj'  view  of  which  the  case  is  legally  susceptible,  on  the  facts 
legallj-  and  properly  proved,  we  are  satisfied  that  David  Stanwood 
had  such  seisin  of  the  premises,  as  would  entitle  the  demandant  to 

dower. 

The  defendants  must  be  defaulted.'^ 


ADAMS   V.  HILL. 

SUPEBIOR   COUKT  OF  JuDIOATOEE   OF   NeW   HAMPSHIRE.      1854. 
[Reported  9  Fost.  202.] 

Gilchrist,  C.  J.^  The  plaintiff  claims  dower  in  certain  lands  in 
Greenland. 

Taking  the  deeds  mentioned  in  the  case  in  the  order  of  time,  it  ap- 
pears that  on  the  2d  day  of  June,  1821,  Parrott  conve3-ed  to  Adams 
certain  lands  in  Lancaster,  and  on  the  9th  of  June  Adams  conveyed 

1  Cf.  McCaulay^.  Grimes,  2  G.  &  J.  318  (1800). 

2  Only  the  opinion  is  here  given. 
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them  to  Whidden.  On  the  same  9th  of  June,  Whidden  conveyed 
the  Greenland  lands  to  Adams,  who  immediately  mortgaged  them  to 
Parrott. 

On  the  2d  of  June,  1821,  Parrott  convej-ed  to  Adams  lands  in  Lan- 
caster of  the  value  of  $2,2u0. 

On  the  9th  of  June,  1821,  Whidden  conveyed  to  Adams  lands  in 
Greenland  to  the  value  of  $4,000. 

On  the  9th  of  June,  1821,  Adams  convej-ed  to  Whidden  lands  in 
Lancaster  and  otlier  places,  of  the  value  of  $5,000. 

On  the  9th  of  June,  1821,  Adams  mortgaged  the  Greenland  land  to 
Parrott,  to  secure  the  sum  of  $2,200. 

When  Adams  bought  the  Greenland  lands  of  Whidden,  he  immedi- 
atel}-  mortgaged  tliem  to  Parrott,  to  secure  the  paj'ment  of  the  price  of 
the  Lancaster  lands. 

This  is  the  instantaneous  seisin  alleged  to  exist  by  the  defendant. 

The  rule  is,  that  of  a  seisin  for  an  instant,  the  wife  shall  not  be  en- 
dowed. Co.  Lit.  31  b.  That  is  where  the  new  estate  was  merely  in 
transitu,  and  never  rested  in  the  husband.  Amcotts  v.  Catherich,  Cro. 
Jac.  615.  The  seisin  for  an  instant  is  where  the  husband  by  the  same 
act,  or  by  the  same  conveyance  by  which  he  acquires  the  seisin,  parts 
with  it.  Thus  if  a  tenant  for  life  make  a  feoffment  in  fee  his  wife  shall 
not  be  endowed,  for  by  making  the  same  feoffment  which  passed  the 
fee,  he  acquired  a  fee.  And  if  a  joint-tenant  make  a  feoffment,  his 
wife  shall  not  be  endowed,  for  hy  the  feoffment  he  was  seised  of  a  sev- 
eral estate  but  for  an  instant,  which  he  acquired  and  parted  with  bj'  the 
feoffment.  .Therefore,  where  A.  conveyed  to  B.,  who  bj'  deed  of  the 
same  dat* mortgaged  back  to  A.,  it  was  held  that  B.'s  wife  was  not 
dowable.  Sulbroolc  v.  Finney,  4  Mass.  Rep.  566.  The  execution  of 
the  two  deeds  was  held  to  constitute  but  one  act. 

In  the  case  of  Clark  v.  Munroe,  14  Mass.  Rep.  351,  the  mortgage 
was  to  a  third  person,  and  was  made  in  pursuance  of  a  previous  agree- 
ment. It  was  held  that  the  deeds  still  constituted  but  one  transaction, 
and  that  the  wife  of  the  mortgagor  was  not  dowable. 

In  4  Kent's  Com.  39,  it  is  said  that  the  wife  is  not  dowable  "  where 
the  husband  takes  a  conveyance  in  fee,  and  at  the  same  time  mort- 
gages the  land  back  to  the  grantor,  or  to  a  third  person,  to  secure  the 
purchase-monej',  in  whole  or  in  part.  Dower  cannot  be  claimed  as 
against  rights  under  that  mortgage." 

In  the  present  case,  the  mortgage  was  not  made  to  secure  the  pur- 
chase-money of  the  Greenland  lands,  but  of  the  lands  in  Lancaster. 
Still- the  two  deeds  would  seem  to  constitute  but  one  transaction,  and 
the  estate  passes  out  of  him  at  the  same  instant  he  receives  it.  Stow 
v.  Tift,  15  Johns.  458.  The  husband  is  not  beneficially  seised  so  as 
to  entitle  his  wife  to  dower  against  the  mortgagee,  and  Kent  says  tliis 
conclusion  is  agreeable  to  the  manifest  justice  of  the  case.  There 
certainly  is  as  much  justice  in  holding  that  she  is  not  so  entitled  against 
the  mortgagee,  though  the  mortgage  were  not  given  to  secure  the  pur- 

VOL.  VI.  —  47 


738  ADAMS  V.  HILL.  [CHAP.  IL 

chase-inoney  of  that  particular  estate.  If  there  be  only  an  instanta- 
neous seisin  where  the  mortgage  is  given  to  secure  the  purchase-money 
of  the  mortgaged  land,  the  seisin  is  equally  instantaneous  here,  for 
it  can  make  no  difference  what  particular  debt  the  mortgagor  secures. 

We  think,  then,  that  the  plaintiff  is  entitled  to  dower  on  contribut- 
ing her  due  proportion  of  the  mortgaged  debt.  Bidlard  v.  Bowers, 
10  N.  H.  Rep.  600. 

Wlien  Adams  convej-ed  the  land  to  the  defendant,  in  1841,  he  ex- 
cepted from  the  operation  of  the  deed  the  mortgage  to  Parrott  of  June 
9th,  1821,  and  the  title  of  the  defendant  from  Parrott  is  not  by  paying 
the  debt  to  Parrott,  and  thus  discharging  the  mortgage,  but  simply  by 
taking  an  assignment  of  it.  It  is  true,  he  holds  all  the  title  that 
Adams  had,  and  all  the  title  that  Parrott  had,  and  the  two  titles,  there- 
fore, unite  in  him.  Now  by  this,  prima  facie,  the  mortgage  debt  is 
extinguished.  Greenough  v.  Bolfe,  4  N.  H.  Rep.  357.  But  that  is 
not  to  be  considered  as  done  without  regarding  the  equities  of  the  par- 
ties. The  debt,  even  if  discharged  so  that  an  action  could  not  be  sus- 
tained against  the  original  promisor,  still  subsists  in  the  nature  of  a 
charge  or  lien  upon  the  land,  and  upholds  the  mortgage  title  as  against 
any  one  who  ought  not  in  justice  to  take  the  land  from  the  mortgagee 
without  paying  the  mone3-.  Mobinson  v.  Leavitt,  7  N.  H.  Rep.  98. 
So,  in  the  same  case,  it  was  held  that  one  who  paj's  the  debt  as  as- 
signee ma}'  consider  the  debt  as  a  lien  upon  the  land,  so  far  as  justice 
may  require,  as  if  the  debt  had  actuallj-  been  assigned.  It  is  also  said 
that  where  mone}'  due  on  a  mortgage  is  paid,  it  shall  operate  as  a  dis- 
charge or  as  an  assignment,  substituting  him  who  pays  in  the  place  of 
the  mortgagee,  as  may  best  serve  the  purposes  of  justice,  anS  reference 
is  made  to  Starr  v.  Ellis,  6  .Johns.  Ch.  695. 

But  the  case  leaves  no  doubt  on  this  point,  for  it  is  stated  that  the 
defendant  took  an  assignment  of  the  debt,  and  the  case  speaks  of  it  in 
no  other  waj'. 

She,  then,  may  maintain  a  writ  of  dower,  but  it  can  be  only  on  con- 
tributing her  proportion  of  the  sum  paid  on  the  mortgage,  in  proportion 
to  her  interest.  Rossiter  v.  Cossit,  15  N.  H.  Rep.  43,  and  cases  there 
cited  by  the  court.  ^ 

Marston,  for  the  defendant. 
Wells  and  JBacon,  for  the  plaintiff. 

1  The  rest  of  the  opinion  is  omitted. 
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DURANDO   V.   DURANDO. 
Court  of  Appeals  of  New  York.     1861. 

[Reported  23  N.  Y.  331.] 

Appeai,  from  the  Supreme  Court.  Paul  Durando  died  in  1847,  leav- 
ing a  widow,  to  wliom  he  devised  his  real  estate  for  life  ;  remainder  to 
his  children,  of  whom  Peter  Durando,  the  husband  of  the  appellant,  was 
one.  In  1855,  during  the  lifetime  of  Paul  Durando's  widow,  a  portion 
of  the  real  estate  was  appropriated  for  the  extension  of  the  Bowerj-  in 
the  city  of  New  York,  and  its  value  was,  by  order  of  the  court,  de- 
posited in  the  hands  of  the  chamberlain,  the  interest  to  be  paid  to  the 
widow  Durando  during  her  life,  and  then  to  be  subject  to  the  further 
order  of  the  court.  Peter  Durando  died  in  1853,  leaving  the  appellant 
his  widow.  In  April,  1860,  immediately  after  the  death  of  Paul  Du- 
rando's widow,  the  appellant  applied  to  the  court  by  petition  claiming 
her  husband's  share  in  the  money,  as  his  personal  estate.  The  case 
was  sent  to  a  referee  to  take  proofs,  &c.,  who  reported  that  the  peti- 
tioner was  entitled  to  the  monej'  as  personal  estate  of  her  deceased 
husband.  Upon  an  appeal,  the  petitioner  claimed,  that  if  the  fund 
was  to  be  regarded  as  real  estate,  she  was  entitled  to  dower  therein. 
The  court,  at  general  term  in  the  first  district,  held  that  the  peti- 
tioner had  no  rights  in  the  fund  as  personal  estate,  nor  any  right 
of  dower  in  the  land  out  of  which  the  fund  arose.  The  petitioner 
appealed  to  this  court,  where  the  cause  was  submitted  on  printed 
arguments. 

I.  M.  Buckingham,  for  the  appellant. 

David  Thurston,  for  the  respondents. 

Selden,  J.  To  entitle  a  widow  to  dower,  the  husband  must  have 
been  seised,  either  in  fact  or  in  law,  of  an  estate  of  inheritance  in  the 
land  at  some  time  during  the  coverture.  This  rule  is  inflexible. 
When,  therefore,  the  husband  had,  previous  to  his  death,  simply  a 
reversion  in  fee,  or  a  vested  remainder  expectant  upon  an  estate  for 
life,  his  widow  cannot  be  endowed.  As  in  such  a  case  the  husband 
has  never  had  either  possession  or  any  present  right  of  possession,  he 
cannot  be  said  to  have  had  a  seisin  of  anj'  sort,  either  actual  or  legal. 
It  is  conceded  by  the  counsel  for  the  appellant,  that  this  rule  applies 
where  lands  descend  to  the  husband,  subject  to  the  right  of  dower  of 
the  widow  of  the  ancestor  ;  as  if  a  father  die  intestate  leaving  a  widow 
and  a  son,  and  the  widow  is  endowed,  it  is  not  claimed  that  the  widow  of 
the  son,  in  case  of  his  death,  in  the  lifetime  of  his  father's  widow,  could 
ever  be  endowed  of  the  lands  which  had  been  assigned  for  the  dower 
of  the  latter.  But  it  is  insisted,  that  where  the  estate  comes  to  the 
husband,   not    by    inheritance    but   by   purchase,  the   widow  may  be 
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endowed,  notwithstanding  her  husband  has  had  onlj  a  remainder  in 
the  land. 

The  distinction,  or  rather  the  idea  that  it  applies  to  this  ease,  is 
evidentl3-  founded  upon  a  misapprehension.  It  is  ti'ue,  that  where  a 
father  conveys  lands  to  a  son,  subject  to  the  contingent  right  of  the 
wife  of  the  fatlier  to  dower,  if  the  father  dies,  and  his  widow  is  en- 
dowed, and  before  her  death  the  son  dies  leaving  a  widow,  the  latter, 
if  she  survive  the  widow  of  the  father,  is  entitled  to  dower  in  the  lands 
of  which  such  widow  had  previously  been  endowed.  But  the  reason  is, 
not  because  there  is  any  distinction  between  a  vested  remainder,  which 
comes  by  descent,  and  one  created  by  deed,  but  because  in  the  case 
supposed,  the  son  becomes  actually  seised  of  the  estate  in  the  lifetime 
of  the  father ;  and  this  seisin  is  sufficient  to  entitle  his  widow  to  dower, 
although  his  estate  is  contingent,  and  is  defeated  by  the  death  of  the 
father  leaving  a  widow. 

I  can  discover  no  other  foundation  for  the  position  assumed  hy  the 
appellant's  counsel,  than  the  inapt  use  by  Coke  of  a  single  word  in  a 
passage  which  I  will  quote.  In  speaking  on  this  subject  he  says : 
"For  example,  if  there  be  grandfather,  father  and  son,  and  the 
grandfather  is  seised  of  three  acres  of  land  in  fee,  and  taketh  wife  and 
dieth,  this  land  descendoth  to  the  father  who  dieth  either  before  or  after 
entry,  now  is  the  wife  of  the  father  dowable.  The  father  dieth,  and  the 
wife  of  the  grandfather  is  endowed  of  one  acre  and  dieth,  the  wife  of  the 
father  shall  be  endowed  ou\y  of  the  two  acres  residue,  for  the  dower  of 
the  grandmother  is  paramount  the  title  of  the  wife  of  the  father,  and  the 
seisin  of  the  father  which  descended  to  him  (be  it  in  law  or  actual)  is 
defeated  ;  and  now  upon  the  matter  the  father  had  but  a  reversion,  ex- 
pectant upon  a  freehold,  and,  in  that  case,  dos  de  dote  peti  non  debet ; 
although  the  wife  of  the  grandfather  dieth  living  the  father's  wife.  And 
here  note  a  diversity  between  a  descent  and  a  purchase.  For  in  the 
case  aforesaid,  if  the  grandfather  had  enfeoffed  the  father,  or  made  a 
gift  in  tail  unto  him,  there  in  the  case  above  said,  the  wife  of  the  father, 
after  the  decease  of  the  grandfather's  wife,  should  have  been  endowed,  of 
that  part  assigned  to  the  grandmother ;  and  the  reason  of  this  diversity- 
is,  for  that  the  seisin,  that  descended  after  the  decease  of  the  grand- 
father to  the  father,  is  avoided  by  the  endowment  of  the  grandmother, 
whose  title  was  consummate  by  the  death  of  the  grandfather ;  but  in 
the  case  of  the  purchase  or  gift,  that  took  effect  in  the  life  of  the  grand- 
father (before  the  title  of  dower  of  the  grandmother  was  consummate), 
is  not  defeated,  but  only  quoad  the  grandmother,  and  in  that  case  there 
shall  be  dos  de  dote  "  (Coke,  Lit.  31  a,  b). 

The  word  purchase,  which  occurs  in  this  paragraph,  when  used  in 
contradistinction  to  descent,  includes  the  obtaining  of  title  by  devise 
as  well  as  by  deed.  But  the  whole  reasoning  of  the  passage  quoted, 
shows  that  the  effect  attributed  to  a  purchase  follows  onl3-  when  the 
land  is  conveyed  by  deed.  The  sole  reason  given  for  the  distinction  is, 
that  a  purchase  takes  effect  in  the  lifetime  of  the  vendor,  and  the  pur- 
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chaser  becomes  at  once  seised  of  a  defeasible  estate  ;  while  in  case  of  a 
descent,  the  heir  is  never  seised  of  the  lands  assigned  for  dower  during 
the  life  of  the  widow,  as  her  title  relates  back  in  all  cases  to  the  death 
of  the  husband.  Now,  in  this  respect,  there  is  not  the  slightest  differ- 
ence between  a  descent  subject  to  dower,  and  a  devise  subject  either  to 
dower  or  any  other  life  estate.  In  either  case  the  freehold  passes  di- 
rectly to  the  tenant  of  the  life  estate,  upon  the  death  of  the  ancestor  or 
devisor,  and  neither  the  heir  nor  the  devisee  of  the  remainder  can  have 
any  seisin  until  the  death  of  such  tenant. 

The  distinction  is  stated  in  terms  perfectlj'  accurate  and  precise  by 
the  chancellor  in  the  case  of  Dunham  v.  Osborn,  1  Paige,  634  ;  but  in 
the  subsequent  case  of  Cregier  (1  Barb.  Ch.  598),  he  uses  the  word 
purchase  as  it  is  used  by  Lord  Coke,  and  states  the  distinction  as  being 
between  estates  which  came  to  the  husband  by  descent,  and  those  which 
came  b}-  purchase,  subject  to  dower.  This  inaccuracy  in  the  use  of  the 
word  purchase,  bj'  both  Lord  Coke  and  Chancellor  Walworth,  is  per- 
fectly" palpable  ;  but  as  it  has  led  to  the  bringing  of  so  clear  a  case  as 
the  present  to  this  court,  it  may  be  well  to  advert  to  and  explain  it. 
That  it  is  this  which  has  misled  the  counsel  for  the  appellant  is  obvious, 
as  he  commences  his  citations  in  support  of  his  doctrine  with  the  Year 
Book  (5  Edw.  III.,  title.  Voucher,  249),  which  appears  to  be  the  very 
authorit3-  upon  which  Lord  Coke  based  his  distinction.  None  of  the 
other  authorities  cited  by  the  counsel  have  any  tendenc}'  to  support  his 
position  ;  and  it  is  ver}'  clear  that  it  is  untenable.  The  precise  question 
was  decided  by  the  Supreme  Court  of  Massachusetts  in  the  case  of 
JEldriclge  v.  Forreslal,  7  Mass.  253,  and  in  Beekman  v.  Hudson,  20 
Wend.  53,  it  was  assumed  as  perfectlj'  clear,  that  in  such  a  case  the 
widow  was  not  entitled  to  dower. 

There  can  be  no  pretence  that  the  widow  is  entitled  to  the  fund  in 
question  as  personal  estate,  under  the  Statute  of  Distributions.  The 
monej-  is  the  product  of  the  land  taken,  and  must  belong  to  the  persons 
entitled  to  the  land  which  it  represents,  and  out  of  which  it  arose. 
Besides,  the  title  had  alreadj'  vested  in  the  heirs  when  the  proceedings 
for  extending  the  street  were  commenced  ;  and  if  the  widow  had  then  no 
right  of  dower  in  the  premises,  she  of  course  can  have  no  right  to  the 
money  even  if  it  is  to  be  considered  as  personal  estate. 

The  judgment  of  the  Supreme  Court  must  be  affirmed. 

All  the  judges  concurring, 

Judgment  affirmed. 


'^^  GAUNT  V.  WAINMAN.  [CHAP.  II. 


SECTION  in. 

DOWER   BY   ESTOPPEL. 

GAUNT  V.    WAINMAN. 
Common  Pleas.     1836. 

[Reported  3  Bing.  N.  C.  69.] 

To  a  writ  of  dower  the  tenant  pleaded  that  the  husband  of  de- 
mandant was  not  at  the  time  of  her  marriage  with  him  seised  of  sucli 
estate  in  the  messuages  and  lands,  &c.  in  question,  whereof  he  could 
endow  the  demandant. 

At  the  trial  it  appeared  that  in  October,  1824,  the  assignees  of  the 
demandant's  husband,  then  a  banlirupt,  eonve3'ed  the  premises  in  ques- 
tion to  the  defendant  under  the  description  of  "  All  that  messuage,  and 
all  such  plot  or  part  as  is  of  the  nature  or  tenure  of  freehold,  of  and  in 
a  close  called  Near  Bank." 

The  tenant  proved  that  the  premises  were  leasehold :  but  it  being 
objected  that  he  was  estopped  to  offer  this  proof  against  the  deed  under 
which  he  had  taken  the  premises,  the  verdict  was  entered  for  the  demand- 
ant, with  leave  for  the  tenant  to  move  to  set  it  aside. 

A  rule  nisi  having  been  obtained  according!}', 

Creswell  and  Hoggins,  who  showed  cause,  referred  to  Sheph.  Touchst. 
53,  and  the  authorities  cited  in  the  judgment  of  the  court  in  Lainson  v. 
Tremere,  1  Adol.  &  Ell.  792,  to  show  that  the  tenant  was  estopped  by 
the  deed  under  which  he  claimed  title  to  dispute  the  nature  of  the  title 
conferred  b}'  that  deed.  [Tindal,  C.  J.  As  between  the  parties  to  that 
deed  there  maj'  be  an  estoppel ;  but  jou  set  it  up  against  a  stranger  to 
the  deed.]  The  defendant  bujing the  property  subject  to  dower,  bought 
it,  in  effect,  of  the  wife  as  well  as  of  the  husband  ;  he  is  therefore 
estopped  to  turn  round  against  the  party  of  whom  he  purchased.  [Tin- 
dal, C.J.  Suppose  he  had  bought  the  premises  as  a  leasehold  ;  would 
the  demandant  be  estopped  to  say  that  they  were  freehold  ?]  It  may  be 
conceded  she  would  not. 

Wightman,  for  the  tenant.  That  disposes  of  the  case,  for  there  can 
be  no  estoppel  unless  it  be  mutual.  But  this  was  no  estoppel  even 
as  between  the  parties  to  the  deed  ;  for  if  it  were,  a  party  who  should 
buy  a  leasehold  under  the  representation  that  it  was  freehold,  could 
never  bring  an  action  on  the  covenant  for  title.  He  would  be  under 
the  double  disadvantage  of  not  having  the  estate  he  bargained  for,  and 
of  being  subject  to  dower  upon  a  leasehold  estate. 

Tindal,  C.  J.  I  think  this  is  a  case  in  which  the  defendant  is  not 
precluded  from  showing  the  real  nature  of  the  estate.     According  to 
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Co.  Lit.  352  a,  "  Eveiy  estoppel  ought  to  be  reciprocal,  that  is,  to 
bind  both  parties ;  and  this  is  the  reason,  that  regularly  a  stranger 
shall  neither  take  advantage,    nor  be  bound  by  the  estoppel." 

It  would  be  hard  indeed  if  it  were  otherwise  ;  and  therefore  this  rule 
must  be  made 

Aisolutey 


BOWNE   V.   POTTER. 
Supreme  Court  op  New  York.     1837. 

\B,eporUd\^  Wend.  164.] 

This  was  an  action  of  ejectment  for  dower,  tried  at  the  Tioga  Cir- 
cuit in  December,  1834,  before  the  Son.  Robert  Monell,  one  of  the 
circuit  judges. 

The  plaintiff  proved  her  marriage  with  Robert  L.  Bowne  in  the  year 
1803,  and  the  death  of  her  husband  in  1821,  and  produced  in  evidence 
the  exemplification  of  a  warranty  deed  from  her  liusband  to  one  Daniel 
Fairchild,  bearing  date  28th  April,  1812,  conveying  two  lots  of  land, 
an  undivided  third  of  which  was  demanded  in  this  action.  She  also 
produced  an  exemplification  of  a  deed  from  Fairchild  to  the  defendant, 
bearing  date  18th  September,  1820,  conveying  the  same  lots,  and 
proved  that  in  June,  1812,  P'airchild  was  in  possession  under  the  deed 
to  him,  and  continued  in  such  possession  until  he  was  succeeded  by 
the  defendant  under  his  deed  from  Fairchild.  The  defendant  offered 
to  prove  that  at  the  time  of  the  conveyance  to  Faircliild,  Bowne  was 
not  in  the  actual  possession,  had  not  title  to,  and  was  not  seised  of  the 
lots  conveyed  by  him  ;  that  when  Fairchild  entered  into  possession  the 
lots  were  wild  and  uncultivated,  and  never  had  been  in  the  actual  pos- 
session of  Bowne  ;  and  further,  that  after  the  defendant  came  into  the 
possession  of  the  lots,  a  suit  for  tlieir  recovery  was  instituted  against 
him  hy  the  heirs  of  the  original  patentee,  who  held  the  paramount  and 
true  title  to  the  lots,  and  that  he,  the  defendant,  purchased  the  lots 
and  took  a  conveyance  from  such  heirs  :  which  evidence  was  objected 
to  hy  the  plaintiff  and  rejected  by  the  judge.  The  jury  thereupon,  un- 
der the  charge  of  the  judge,  found  a  verdict  for  the  plaintiff.  The 
defendant  moves  for  a  new  trial. 

J.  A.  Collier,  for  the  defendant. 

J.  A.  Spencer,  for  the  plaintiff. 

£y  the  Court,  Nelson,  C.  J.  The  only  question  presented  in  this 
case  is,  whether  the  plaintiff  gave  such  proof  of  the  seisin  of  her  hus- 
band daring  coverture  in  the  premises,  as  will  entitle  her  to  dower  in 
the  same,  and  as  prevents  the  defendant  from  disputing  the  fact.  The 
defendant  offered  to  show  that  the  husband  never  had  title  to  the 
premises,  but  did  not  offer  to  show  an  eviction. 

1  See  Foster  v.  Dwinel,  49  Me.  44  (1861). 
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The  ground  assumed  by  the  counsel  for  the  plaintiff  is,  that  the 
acceptance  of  a  deed  from  the  husband  and  possession  of  the  premises 
under  it,  is  an  admission  of  the  seisin  by  the  grantee  and  all  coming  in 
under  him,  and  that  they  are  estopped  from  contradicting  it,  and  sev- 
eral cases  in  this  court  were  cited  to  sustain  this  position.  1  Caines, 
185  ;  6  Johns.  R.  293  ;  7  Id.  281  ;  9  Id.  344 ;  15  Id.  21 ;  2  Id.  124  ; 
5  Cowen,  301  ;  12  Wendell,  65.  The  counsel  for  the  defendant  endea- 
vored to  distinguish  this  case  from  those  heretofore  decided,  upon  the 
ground  that  no  actual  possession  of  the  premises  had  been  taken  bj^ 
the  husband,  or  existed,  before  the  deed  to  Fairchild,  from  which 
seisin  could  be  implied,  or  if  the  taking  of  the  deed  and  entry  into  pos- 
session was  prima  facie  evidence  of  seisin  as  against  Fairchild, 
and  those  claiming  under  him,  it  was  not  conclusive,  and  might  be 
rebutted. 

In  all  the  cases  referred  to  it  does  appear  that  the  husband  had  been 
in  the  actual  possession  and  occupation  of  the  land,  but  that  fact  does 
not  seem  to  have  been  specially  relied  upon,  and  in  some  of  them  is 
not  noticed  as  a  controlling  circumstance.  In  Hitchcock  v.  Harring- 
ton, 6  Johns.  R.  290,  Kent,  C.  J.,  says,  the  objection  of  want  of  seisin 
in  the  husband  cannot  be  received  from  the  defendants,  as  they  hold 
under  the  husband  b3'  virtue  of  conveyances  from  his  son  and  heir-at- 
law.  Again,  in  Collins  v.  Torry,  7  Johns.  R.  278,  the  court  say  the 
tenant  derives  his  title  from  and  holds  under  the  title  of  the  husband  of 
the  demandant,  as  it  existed  during  coverture,  and  he  therefore  is  not 
permitted  to  denj'  the  seisin  of  the  husband.  And  again,  in  Hitchcock 
V.  Carpenter,  9  Id.  344,  as  the  defendant  claims  under  the  heirs  of 
Ferris,  he  is  estopped  from  denj-ing  the  seisin  and  death  of  Ferris,  the 
former  husband  of  the  demandant.  He  has  affirmed  that  seisin  by  tak- 
ing under  the  heirs  ;  and  that  it  was  so  considered  by  the  court  in  the 
case  of  Hitchcock  v.  Harrington.  Taylor's  Case,  cited  from  Sir  W. 
Jones,  317,  was  there  referred  to,  where  it  was  held  that  if  a  tenant  at 
will  or  for  3'ears  made  a  feoffment  in  fee  and  died,  and  his  wife  brought 
dower  against  the  feoffee,  he  could  not  plead  that  the  husband  was  not 
seised.  This  case  is  mentioned  as  good  law  in  all  the  respectable 
treatises  on  dower.  1  Cruise,  148,  §  19  ;  2  Bac.  Abr.  333,  371,  n. ; 
1  Co.  Lit.  665,  n.  g. ;  Park  on  Dower,  44.  In  a  note  of  Mr.  Gwillim, 
in  Bacon,  he  remarks,  that  where  a  husband  tortiously  gains  an  instan- 
taneous seisin,  as  against  the  person  benefited  by  and  deriving  an 
estate  in  virtue  of  such  tortious  act,  the  wife  is  entitled  to  her  dower, 
and  he  refers  to  Taylor's  Case,  and  the  reason  given  is  that  since  the 
feoffee  received  his  estate  from  the  feoffor,  he  is  estopped  to  say  the 
husband  was  never  seised ;  and  besides,  in  respect  of  the  feoffee,  the 
feoffor  had  an  estate,  though  in  regard  to  the  disseisee  he  is  a  wrong- 
doer. See  also  2  Bac.  Abr.  333,  tit.  Disseisin.  It  is  laid  down  in 
some  of  the  books  that  this  rule  is  not  applicable  to  the  feoffment  of  a 
tenant  for  life,  but  Mr.  Park  is  inclined  to  think  otherwise,  p.  44 ;  Fitz. 
Nat.  Br.  352 ;   Moy.  150,  n.     It  had  before  been  remarked  by  this 
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author,  in  his  verj'  valuable  treatise,  p.  37,  that  a  mere  naked  seisin 
without  right,  or  defeasible  b}'  title  paramount,  as  that  of  a  disseisor, 
abater,  intruder,  discontinuer,  or  other  person  having  the  freehold  and 
inheritance  by  wrong,  is  such  a  seisin  as  dower  will  attach  upon,  as 
against  all  persons  deriving  title  under  such  tortious  or  defeasible  seisin, 
and  until  it  shall  be  avoided  by  the  entry  or  action  of  the  person  having 
right,  or  b3'  operation  of  law  called  remitter.  Banden  v.  JSaugh,  Cro. 
Car.  304,  305.  And  it  is  well  settled  at  common  law  that  the  heir  or 
alienee  of  a  disseisor  cannot  be  entered  upon  or  ousted  b}'  the  disseisee, 
except  by  the  orderly  course  of  law.  3  Black.  Com.  177,  178,  179, 
180.  The  defeasible  title,  in  such  a  case,  therefore,  could  only  be 
determined  by  a  judgment  and  execution  under  the  paramount  title. 

It  is  true,  that  a  conveyance  b}'  feoffment  operated  upon  the  posses- 
sion without  any  regard  to  the  interest  or  estate  of  the  feoffor,  so  that 
to  make  it  valid,  nothing  was  wanting  but  actual  possession,  and  there- 
fore such  a  convej'ance  by  a  tenant  for  life  or  years  with  liverj-  of 
seisin  passed  an  estate  in  fee,  and  operated  as  a  disseisin  of  the  real 
owner.  In  this  respect,  it  differs  from  our  modern  instruments  of  con- 
veyance. But  this  difference  exists  more  in  name,  than  in  substance. 
The  real  owner  had  still  a  remedy  by  which  he  could  become  re-seised. 
Under  our  modern  deeds  of  conveyance,  the  grantee  in  fee,  taldng  pos- 
session, may  defend  successfully  his  title  and  possession  against  all  the 
world  except  the  true  owner.  This  position  he  acquires  by  means  of 
his  conveyance  and  possession,  and  until  evicted  by  the  paramount 
title,  there  seems  to  be  no  good  reason  for  extending  to  him  the  favor 
of  disputing  the  title  under  which  he  enters  and  holds.  While  undis- 
turbed he  is  enjo3ing  the  estate  granted,  and  it  is  to  be  presumed  that 
he  has  provided  by  proper  covenants  against  any  future  failure  of  title 
and  eviction. 

It  seems  to  me  also  to  be  an  immaterial  circumstance  in  the  case, 
that  the  grantor  had  not  actual  possession  before  or  at  the  time  of  the 
convej'ance  to  Fairchild.  It  did  not  affect  prejudicially  the  legal  oper- 
ation of  the  deed  or  possession  under  it  by  the  grantee.  The  title  he 
acquired  would  have  been  no  better  if  the  grantor  iiad  been  in  the 
actual  possession.     The  reason  for  the  estoppel  is  the  same. 

It  must  be  conceded  that  if  the  husband  had  entered  into  a  contract 
of  sale,  or  given  a  lease  for  life  or  years,  instead  of  this  deed,  the  de- 
fendant would  not  be  permitted  to  deny  his  title  by  waj'  of  defence  to 
the  claim  of  dower,  or  set  up  title  in  a  third  person.  While  occupying 
under  his  vendor  or  lessor,  he  is  not  at  liberty  to  purchase  in  even  a 
better  title,  and  thus  dispute  the  title  by  which  he  acquired  the  posses- 
sion. 14  Johns.  R.  22;  7  Cowen,  637;  5  Wendell,  247.  He  would 
not  be  permitted  to  dispute  the  title  of  the  heir  of  the  lessor  in  an 
action  to  recover  the  remainder  on  the  expiration  of  the  lease :  and  I 
do  not  perceive  how  the  claim  of  the  widow  can  be  distinguished  from 
that  of  the  heir.  She  holds  under  the  title  of  the  husband,  like  the 
heir,  and  her  interest  is  one  which  has  never  been  sold  or  parted  with, 
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and  in  this  respect  is  like  the  estate  or  remainder  recoverable  bj  the 
heir.  It  has  been  decided  in  Jackson  v.  Wattermire,  5  Cowen,  299, 
that  the  same  evidence  of  seisin  which  would  entitle  the  heir  to  recover 
in  ejectment  will  sustain  an  action  for  dower. 

The  soundness  of  this  view  is  also  confirmed  by  the  consideration, 
that  the  right  of  dower  attaches  if  the  estate  be  such  that  the  issue  or 
heir  might  by  possibility  inherit  it.  Now,  in  this  case,  if  less  than  the 
whole  estate  had  been  conveyed  to  Fairchild  by  the  husband,  after  the 
expiration  of  the  estate  granted,  the  defendant  would  have  been  bound 
to  give  up  possession  to  the  heir  without  disputing  the  title  ;  and  why 
should  he  not  assign  to  the  widow  her  dower  which  he  has  never  ac- 
quired ?  Her  rights  are  as  strong  as  those  of  the  heir,  and  the  hard- 
ship no  greater  in  the  one  case  than  the  other. 

New  trial  denied. 


SPARROW  V.   KINGMAN. 
CouKT  OF  Appeals  of  Nf.w  Yokk.     1848. 

[ReparUd  1  Comst.  242.] 

Erroe  from  the  Supreme  Court.  Elizabeth  Kingman  brought  eject- 
ment in  the  Common  Pleas  of  Erie  Countj",  against  Erastus  Sparrow 
to  recover  an  undivided  sixth  part  of  certain  premrises  as  the  widow  of 
George  G.  Kingman,  deceased.  After  issue  joined,  the  cause  was  re- 
moved by  certiorari  into  the  Supreme  Court,  and  was  tried  at  the  Erie 
Circuit,  before  Dayton,  Circuit  Judge,  in  Januarj-,  1846.  On  the  trial,  the 
marriage  of  the  plaintiff  and  the  death  of  her  husband,  were  admitted. 

Tlie  plaintiff  proved  that  her  husband,  George  G.  Kingman,  and 
Philo  Durfee,  were  in  possession  of  the  premises  from  1837  to  1840 
inclusive,  claiming  as  owners,  and  built  certain  mills  thereon  called  the 
"  Erie  Mills ; "  that  in  Februarj-,  1841,  Kingman  gave  a  quitclaim  deed 
of  his  interest  in  the  premises  to  S.  J.  Hollej',  and  that  in  August,  1841, 
Durfee  also  gave  a  quitclaim  deed  of  his  interest  in  the  premises  (de- 
clared in  the  deed  to  be  an  undivided  half)  to  the  defendant.  That  in 
April,  1842,  the  defendant  and  HoUej'  united  in  a  quitclaim  deed  of  the 
premises  to  Ira  B.  Care^-,  and  that  the  defendant,  at  the  commencement 
of  the  suit,  was  in  possession  under  a  lease  from  Care}-.  The  defend- 
ant offered  to  show  that  Kingman  never  had  &ny  estate  in  the  premises 
of  which  his  wife  was  dowable,  but  that  his  estate  was  a  leasehold  estate 
merelj' ;  also  that  he  never  had  an}-  title  whatever  to  the  premises.  The 
evidence  so  offered  was  objected  to  by  the  plaintiff,  and  excluded  by  the 
Circuit  Judge  on  the  ground,  that  as  Kingman,  when  in  possession,  had, 
by  his  deed  to  Holley,  assumed  to  convej-  a  fee,  and  as  the  defendant  held 
under  that  deed,  he,  the  defendant,  was  bound  bj-  it,  and  was  estopped 
from  setting  up  that  Kingman  had  not  an  estate  of  which  his  wife  was 
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dowable.  The  defendant  excepted.  A  verdict  was  had  for  the  plaintiff, 
and  the  defendant,  upon  bill  of  exceptions,  moved  in  the  Supreme 
Court  for  a  new  trial,  which  motion  was  denied,  and  judgment  rendered 
for  the  plaintiff.     The  defendant  brings  error. 

H.  S.  Bodge,  for  plaintiff  in  error. 

N.  mn,  Jr.,  for  defendant  in  error. 

Wright,  J.  On  the  trial  at  the  Circuit,  the  marriage  of  the  plaintiff 
below  with  George  G.  Kingman,  and  the  death  of  the  latter,  were  ad- 
mitted ;  and  when  the  plaintiff  rested  her  cause  she  had  prima  facie 
established  a  seisin  in  fee  of  her  husband,  in  his  lifetime,  in  the  lands 
from  wliieh  dower  was  demanded.  For  this  purpose  it  was  sufHcient 
to  show  his  actual  possession  of  the  premises,  claiming  as  owner.  This 
is  presumptive  evidence  of  seisin,  and  sufficient  until  the  contrary 
appears.  2  Phillips  Evidence,  282  ;  2  John.  R.  123  ;  5  Cowen,  301. 
But  she  went  further,  showing  a  quitclaim  or  release  of  the  premises 
from  her  husband  to  S  J.  Holley,  and  from  HoUey  and  others  by  suc- 
cessive releases  to  the  landlord  of  the  defendant.  To  rebut  the  pre- 
sumption of  seisin,  arising  from  this  evidence,  the  defendant  offered 
to  show  affirmatively  that  Kingman  never  had  any  title  to  the  premises, 
or  that,  at  most,  he  had  but  a  leasehold  estate,  of  which  his  wife  was 
not  dowable.  The  Circuit  Judge  rejected  this  evidence,  and  decided 
that  as  Kingman,  when  in  possession,  had,  hy  his  deed  to  Holley, 
assumed  to  convey  a  fee,  and  as  the  defendant  held  under  that  deed 
he  was  bound  by  it,  and  was  estopped  from  setting  up  that  Kingman 
had  not  an  estate  of  which  his  wife  was  dowable,  and  that  upon  the 
evidence  given,  the  plaintiff  was  entitled  to  a  verdict. 

I  am  of  opinion  that  it  will  be  difficult  to  rest  this  decision  upon 
sound  principle,  or  to  reconcile  it  with  the  doctrine  of  estoppels,  as 
generally'  understood  and  expounded  by  the  courts ;  although  I  am 
aware  that  there  are  several  cases  in  our  own  courts,  that  hold  that  a 
grantee  of  the  husband  is  estopped  from  denjing  his  seisin  in  an  action 
of  dower  brought  by  the  widow.  6  John.  R.  393  ;  7  J.  R.  279 ;  12 
Wend.  R.  47  ;  17  Wend.  164.  See  2  Hill,  207  ;  3  Hill,  518.  Perhaps 
the  case  of  Bowne  v.  Potter,  17  Wend.  164,  is  the  only  one  that  may 
be  said  to  entirely  assimilate  with  the  present.  The  error  originated 
in  a  dictum  of  a  judge  of  the  Supreme  Court,  in  an  early  case,  and 
has  been  followed  until  the  present  time ;  i-ecentlj-,  not  because  the 
misapplication  of  the  law  of  estoppels  was  not  distinctly  seen  by  the 
learned  judges  who  sat  in  the  Supreme  Court,  but  for  the  reason  that 
the  rule  had  been  conclusively  settled  for  them  bj-  repeated  adjudica- 
tions of  their  predecessors.  Here,  however,  the  question  is  not  res 
adjudicata,  and  we  shall  be  at  liberty  to  reject  the  rule,  if  it  shall  be 
found,  on  examination,  irreconcilable  with  the  doctrine  of  estoppels  in 
pais,  and  unsupported  by  principle  or  binding  authority. 

If  the  grantee  in  fee  is  estopped  from  denying  the  seisin  of  his 
grantor,  a  uniform  and  invariable  application  should  be  given  to  the 
rules.     Indeed,  the  reason  is  not  so  strong  for  applying  it  in  dower 
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cases  (in  which  only  it  has  been  fully  applied)  as  in  cases  arising  im- 
mediately between  grantor  and  grantee  or  those  claiming  under  con- 
veyances from  the  grantor.  If  the  grantee,  therefore,  is  invariably 
estopped,  the  grantor,  also,  is  concluded ;  for  it  is  a  principle  of  the 
law  of  estoppels  that  they  must  be  mutual.  But  I  am  not  aware  that 
it  has  been  latterly  doubted,  that  a  grantor  who  conveys  or  releases, 
without  interest  in  the  lands  conveyed  or  released,  may  not  show  that 
he  had  no  title  to  pass  by  his  conveyance ;  unless,  in  the  conveyance 
itself,  by  way  of  recital  or  otherwise,  he  represents  himself  to  be  the 
owner  of  the  premises,  or  having  some  particular  interest  therein,  which 
it  would  be  fraudulent  to  permit  him  to  gainsay  or  deny.  The  recital, 
in  a  conveyance  with  certainty  of  a  particular  fact  forming  an  induce- 
ment for  the  contract,  will  bind  the  grantor,  but  otherwise  there  is  no 
estoppel.  General  words  will  not  have  this  effect.  When  a  grantor 
conveys,  without  title,  but  with  covenant  of  warranty,  he  will  be  con- 
cluded, and  an  after  acquired  estate  will  pass  to  the  grantee,  not 
because  the  partj-  conveying  had  a  title  at  the  execution  of  his  deed, 
or  that  the  law  will  presume  such  an  absurdity,  but  by  waj'  of  avoiding 
circuity  of  action.  An  equitable  estoppel  will  be  interposed.  The 
grantor  has  solemnly  covenanted  that  he  had  title  at  the  date  of  his 
conveyance,  and  has  agreed  to  warrant  and  defend  it ;  the  law  will  not 
permit  the  grantee  to  be  evicted,  and  put  to  his  action  against  the 
grantor  on  the  covenant ;  or  in  other  words,  it  will,  in  an  action  b}-  the 
latter  to  recover  the  possession  of  the  premises,  estop  him  "  from  im- 
peaching a  title  to  the  soundness  of  which  he  must  answer  on  his  war- 
ranty." But  the  grantor  is  not  concluded  unless  an  action  may  be 
brought  against  him.  A  quitclaim  deed  only  purports  to  release  and 
quitclaim  whatever  interest  the  grantor  maj'  then  have  in  the  premises. 
If  he  have  none  in  esse  at  its  deliver}',  nothing  passes  ;  and  not  having 
covenanted  to  be  answerable  for  the  soundness  of  the  title  conveyed, 
should  the  grantor  afterwards  acquire  a  valid  estate  in  the  premises, 
he  could  not  be  chargeable  with  bad  faitli  in  attempting  to  enforce  it. 
In  such  a  case  he  could  not  be  met  by  any  direct  admission  on  his  part- 
inconsistent  with  the  title  or  claim  he  purposed  to  set  up,  and  upon 
which  the  other  party  could  have  an  action,  and  which  would  create  an 
injury  to  such  party  by  allowing  it  to  be  disproved.  Kingman,  the 
grantor  in  the  present  case,  therefore,  would  not  have  been  estopped 
by  his  quitclaim  deed  to  Holley  from  showing  either  that  no  title  passed 
by  it,  or  that  the  estate  conveyed  was  less  than  a  fee.  1  Cowen, 
616;  4  Wend.  622;  13  Wend.  178;  3  Hill,  219.  The  Circuit  Judge 
grounded  his  decision  upon  the  fact  "that  Kingman,  when  in  posses- 
sion, had  by  his  deed  to  Holley,  assumed  to  convey  a  fee."  This,  it 
seems  to  me,  was  an  unwarrantable  construction  of  the  deed.  It  was 
an  ordinary  quitclaim,  that  might  be,  and  often  is,  used  to  pass  an 
estate  less  than  a  fee.  Kingman,  by  giving  it,  could  assume  nothing  in 
relation  to  the  extent  or  nature  of  the  estate.  The  law  fixes  the  force 
and  effect  to  be  given  to  the  instrument.     It  could  pass  no  greater 
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estate  or  interest  than  tlie  grantor  himself  possessed  at  the  delivery  of 
it.  Had  Kingman  been  a  tenant  for  life  or  j-ears,  or  seised  in  fee,  all 
his  title,  estate  or  interest  would  have  passed  to  the  grantee  by  the 
conveyance  which  he  executed,  and  nothing  more.  1  R.  S.  739,  §§  142, 
143,  145.  The  deed,  therefore,  from  Kingman  to  HoUey,  assumed  to 
pass  whatever  estate  and  interest  Kingman  had  vi^itbout  specifically 
defining  it. 

If  the  grantor,  then,  might  show  that  no  title  passed  by  his  quitclaim, 
and  recover  the  land  in  opposition  to  it,  whj-  should  the  mouth  of  his 
grantee  be  closed  from  den3ing  that  he  received  an  estate  in  fee  from 
him,  or  that,  indeed,  anj-  title  passed  by  his  conveyance?  Apply 
the  rule  of  mutualitj-,  and  it  is  impossible  to  assign  a  valid  reason. 
Both  parties  must  be  bound,  or  intended  to  be,  else  neither  is  con- 
cluded. There  can  be  no  soundness  in  the  principle  of  estopping  a 
grantee  from  showing  that  no  interest  passed  to  him  by  the  deed  of  the 
grantor,  while  the  latter  is  permitted  to  show  it.  But  it  may  be  further 
observed,  that  this  was  an  action  for  dower  brought  bj-  Kingman's 
widow,  and  had  Kingman  conveyed  the  premises  to  Holley,  with  cove- 
nant of  warrant^',  and  thereby,  bj'  the  doctrine  of  equitable  estoppel, 
concluded  himself  from  denying  that  a  title  passed  b}'  his  deed,  the 
widow  could  not  have  been  affected.  His  covenant  could  not  have 
estopped  her.  She  would  have  been  neither  a  partj-  nor  privj-,  but  a 
stranger  to  the  conveyance,  claiming  bj-  paramount  title.  She  would 
not  be  concluded  if  the  grantor  was,  and  by  the  rule  of  mutuality,  as 
against  a  stranger,  the  grantee  should  not  be.  In  the  case  of  Gaunt 
V.  Wainman,  3  Bing.  N.  C.  69,  the  tenant  was  permitted  to  show  the 
land  to  be  leasehold,  although  it  was  set  forth  as  freehold  in  the  deed 
to  himself  which  was  produced  at  the  trial.  Tindal,  C.  J.,  said,  that 
"if  an  estoppel  existed  it  must  of  necessitj' be  mutual;  but  that  it 
could  not  be  contended  that  if  a  husband  convej-ed  freehold  as  lease- 
hold, his  widow  would  be  concluded  from  showing  the  real  nature  of 
the  estate  ;  "  and  he  therefore  held  that  the  same  right  existed  in  the 
tenant.  In  the  case  under  consideration  the  defendant  below  proposed 
to  show  that  Kingman  had  but  a  leasehold  estate,  even  admitting  that 
by  his  quitclaim  he  assumed  to  convej'  a  fee ;  and  in  this  respect,  the 
case  of  Gaunt  v.  Wainman  is  in  direct  conflict  with  the  ruling  of  the 
Circuit  Judge.  It  has,  also,  been  held  that  if  baron  and  feme  join  in 
a  lease  for  years,  by  indenture,  rendering  rent,  where  the  baron  hath 
all  the  estate  and  the  wife  nothing ;  after  the  death  of  the  baron  the 
lessee,  in  action  of  debt  brought  hy  the  feme,  shall  not  be  concluded 
to  say  that  at  the  time  of  the  lease  made  the  feme  had  nothing  in  the 
lands,  because  the  feme  being  covert  was  not  estopped,  and,  by  conse- 
quence, neither  shall  the  lessee,  for  the  reason  that  all  estoppels  ought 
to  be  mutual.  Bacon's  Abridg.  Title  Leases  (0)  and  cases  cited.  To 
hold,  therefore,  that  the  grantee  is  estopped,  when  sued  by  the  widow, 
from  showing  that  his  grantor  had  no  estate  in  premises,  or  a  less 
estate  than  his  deed  purported  to  convey,  whilst  the  widow,  not  being 
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a  party  or  privy  to  the  conveyance,  is  not  barred,  is  a  violation  of  Lord 
Coke's  first  rule,  viz. :  that  "  estoppels  ought  to  be  reciprocal." 

It  is  contended  that  the  grantee  is  concluded  by  acceptance  of  the 
deed.  But,  waiving  the  doctrine  of  mutualitj',  this  cannot  be,  unless 
there  be  an  estate  which  has  actually  passed  to  the  grantee  by  it,  co- 
extensive with  its  description  in  the  conveyance.  The  mere  accept- 
ance of  a  deed-poll,  when  no  interest  actually  passes  by  it,  surely 
cannot  conclude  the  party  accepting.  Such  a  conclusion  would  be 
totally  irreconcilable  with  every  principle  of  the  law  of  estoppel  in  pais. 
Lord  Coke,  in  treating  of  estoppels  in  pais.,  includes  that  "by  accept- 
ance of  an  estate,"  but  he  distinctly  illustrates  his  meaning  by  an 
example  which  he  gives  of  a  case  put  by  Littleton,  viz.  :  of  a  common 
law  assurance  hy  feoffment  without  writing  accompanying  it.  Such  an 
assurance  operated  on  the  possession,  and  if  correctly  pursued  alwaj-s 
passed  a  freehold  or  fee  simple  to  the  feoffee.  But  in  the  case  of  a 
conveyance  by  grant,  bargain  and  sale  or  release,  in  which  it  is  never 
necessary  that  actual  possession  should  accompany  the  deed,  the  very 
point  is  whether  an  estate  existed  in  the  grantor,  and  has  passed  to  be 
accepted.  In  Taylor's  Case,  34  Eliz.  (cited  in  Sir  W.  Jones,  317), 
which  has  been  relied  on  to  sustain  the  doctrine  that  a  grantee  is 
estopped  in  dower  cases  to  deny  the  seisin  of  the  husband,  it  was  held 
that  if  a  tenant  at  will  or  for  years  make  a  feoffment  in  fee  and  died, 
and  his  wife  brought  dower  against  the  feoffee,  he  could  not  plead  that 
the  husband  was  not  seised.  This  is  the  case  of  a  tortious  feoffment, 
in  which  the  feoffee  has  obtained  and  retains  the  actual  seisin  of  the 
lands  b}'  a  wrong,  in  which  he  is  in  some  degree  a  willing  participant. 
It  is  to  be  remembered  that  to  make  a  valid  feoffment,  nothing  was 
wanting  but  possession,  and  when  the  feoffor  had  possession,  though  a 
mere  naked  one,  a  freehold  or  fee  simple  passed  to  the  feoffee  by  rea- 
son of  the  livery.  This  livery  of  seisin  was  the  investiture  or  delivery 
of  corporal  possession  of  the  land  to  the  feoffee,  and  was  absolutely 
necessary-  to  complete  the  gift.  It  was  a  corporal  transfer  of  the  soil 
from  one  man  to  another  taking  effect  in  presenti  or  not  at  all.  The 
feoffee  was  a  principal  actor  in  the  transfer,  and  passed  at  once  into 
the  full  enjoyment  of  the  fee.  Lit.  §§  595,  599,  611,  698  ;  Co.  Lit.  366, 
367  a;  2  Black.  Com.  310,  313.  The  feoffment,  which  could  not  be 
made  without  an  acceptance  of  the  possession  by  the  feoffee,  whether 
tortious  or  not,  operated  as  a  disseisin  of  the  owner,  and  although  he 
had  a  right  of  entrj'  b3'  action  in  the  case  of  a  tortious  disseisin,  that 
right  might  be  tolled  bj'  a  descent  cast.  Consequently  it  will  be  seen 
that  the  acceptance  of  an  estate  passed  bj'  feoffment  and  livery  of 
seisin  differs  widelj'  from  the  acceptance  of  a  modern  conve3'ance  by 
grant  in  which  it  is  never  necessary-,  to  give  it  validity,  to  enter  and 
take  corporal  possession  of  the  land,  and  by  which  the  grantee  may 
obtain  a  fee,  or  a  less  estate,  or  no  estate  at  all.  The  former  was  one 
of  those  solemn  notorious  acts  in  pais  to  which  the  common  law 
attaches  peculiar  and  extraordinary'  efficacy  and  importance ;  as  much 
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SO  as  to  matters  shown  by  record  or  writing  under  seal.  Hence,  Lord 
Coke  in  enumerating  estoppels  in  pais  includes  sucli  an  acceptance. 
But  who  ever  heard,  at  common  law,  that  where  an  interest  in  lands 
was  attempted  to  be  conveyed  by  deed-poll,  witiiout  livery,  that  the 
grantee  who  accepted  the  deed  was  estopped  from  controverting  the 
seisin  of  the  grantor,  or  in  other  words  from  showing  that  nothing,  or 
a  less  estate  tiian  a  fee,  passed  by  such  deed?  Even  in  the  case  of  a 
lessee  by  deed-poll  it  was  formerly  held  that  he  miglit  dispute  his  lessor's 
title.  Co.  Lit,  47  b  ;  Lit.  §  58  ;  1  Ld.  Raymond,  746.  A  conveyance  by 
feoffment,  with  livery  of  seisin,  has  long  fallen  into  disuse  even  in 
England,  and,  at  least  with  us,  a  grant  without  the  ceremony  of  livery 
is  made  competent  to  convey  and  pass  all  the  estate  and  interest  which 
the  grantor  can  lawfully  convey.  Indeed,  a  grant  never  passed  any- 
tliing  more.  Lit.  §  608.  The  grant  not  operating  directly  upon  the 
possession  as  in  the  case  of  a  feoffment,  but  simplj-  on  the  estate  and 
interest  which  the  grantor  had  in  the  premises  granted,  if  nothing 
actually  passes,  it  is  obvious  there  can  be  no  acceptance  of  an  estate ; 
or  if  the  grantor  have  a  less  estate  than  he  conveys,  only  the  estate 
which  he  has  passes,  and  the  acceptance  must  necessarily  be  of  the 
estate  passed.  So  that  in  the  conveyance  of  lands  bj-  deed,  the  ques- 
tion whether  there  has  been  an  acceptance  of  an  estate  bj-  the  grantee, 
and  tiie  extent  of  it,  depends  on  the  solution  of  the  prior  question 
whether  the  grantor  had  any  estate  to  conve}-,  and  if  he  had,  what  is  its 
real  nature.  A  point  which  must  be  determined  by  proof  aliu7ide.  In 
the  present  case  the  opportunity  was  denied  to  the  defendant  below 
of  solving  the  question  whether  Kingman  had  anj-  estate  or  interest  to 
pass  by  his  deed  ;  and  if  he  had,  the  nature  and  extent  of  it ;  and  the 
judge  assumed  that  the  mere  acceptance  of  the  instrument,  whether  it 
passed  anything  or  not,  was  sufficient  to  estop  the  defendant  from  con- 
troverting Kingman's  seisin. 

It  was  intimated  in  the  case  of  Springstein  v.  Schermerhorn,  12 
John.  R.  363,  that  Co.  Lit.  47  b  was  an  authority  to  show  that  a 
grantee  generally,  under  any  form  of  conveyance,  was  concluded  from 
denying  the  title  of  his  grantor.  But  the  doctrine  is  far  from  being 
sustained  by  the  authority'.  It  is  this,  "  that  if  a  man  takes  a  lease  for 
years  by  indentttre  of  his  own  lands,  whereof  he  himself  is  in  actual 
seisin  and  possession,  this  estops  him  during  the  time  to  say  that  the 
lessor  had  nothing  in  the  lands  at  the  time  of  the  lease  made,  but  that 
he  himself,  or  such  other  person  was  then  in  actual  seisin  or  possession 
thereof;  for  by  acceptance  thereof  by  indenture  he  is,  for  tlie  time,  as 
perfect  a  lessee  for  j'ears,  as  if  the  lessor  had  at  the  time  of  the  making 
thereof  an  absolute  fee  and  inheritance  in  him."  The  remarks  of  the 
learned  text  writer  are  limited  to  a  lease  indented  in  which  the  grantee 
is  estopped,  by  his  own  contract  under  seal,  and  not  by  an  act  in  pais. 
The  extent  of  the  authority  is  that  the  lessee  is  concluded  by  his  own 
deed,  for  it  is  immediately  said,  "  but  if  such  lease  for  years  were 
made  by  deed-poll  of  lands  wherein  the  lessor  had  nothing,  this  would 
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not  estop  the  lessee  to  aver  that  the  lesisor  had  nothing  in  those  lands 
at  the  time  of  the  lease  made ;  because  the  deed-poll  is  only  the  deed 
of  the  lessor,  whereas  the  indenture  is  the  deed  of  both  parties,  and 
both  are  as  it  were  put  in  and  shut  up  by  tiie  indenture,  that  is  where 
both  seal  and  execute  it,  as  they  may  and  ought."  Co.  Lit.  47  b ; 
Bacon's  Abrg.  "  Leases"  (O).  It  is  not  law  now,  that  a  lessee  even 
by  deed-poll,  who  retains  possession  under  his  lease,  may  dispute  the 
title  of  his  lessor,  but  it  was  in  the  time  of  Lord  Coke,  and  hence  the 
illustration  is  pertinent  and  conclusive  in  limiting  and  defining  the  ex- 
tent of  the  authority  cited.  Again,  it  has  been  repeatedly  held  that  it 
may  be  shown  that  a  less  estate  passed  than  the  estate  mentioned  in 
the  deed,  although  it  be  an  indenture ;  which  could  not  be,  if  the  rule 
was  universal  tiiat  a  gi-antee  is  concluded  bj-  an  acceptance  of  the  con- 
veyance. 2  Wms.  Saunders,  418,  note  a ;  2  Smith's  Leading  Cases, 
457 ;  4  Kent's  Com.  98.  No  proposition  can  be  more  undoubted,  than 
that  the  grantee  in  a  deed-poll  is  never  estopped  by  the  terms  of  the 
grant,  for  it  is  not  his  deed,  not  having  sealed  and  executed  it;  and  it 
seems  a  sheer  absurdity  to  sa}-  that  he  is  concluded  by  acceptance  of  a 
convejance,  h\  which  no  estate  actuallj'  passed  to  him,  for  the  reason 
that  the  grantor  had  none  to  convej'.  Such  a  doctrine  is  entirely 
irreconcilable  with  the  system  of  modern  convej'ancing  and  transfer  of 
lands,  and  if  carried  out  would  lead  to  innumerable  and  perplexing 
difficulties.  Actions  on  covenants  of  seisin,  or  warrant}',  or  for  quiet 
enjoyment  are  of  dail}-  occurrence,  but  how  would  it  be  possible  ever 
to  maintain  them,  if  a  grantee  by  an  acceptance  of  the  deed  of  his 
grantor  is  barred  from  showing  a  paramount  title,  or  a  defect  in  the 
estate  of  the  latter?  If  this  rule  prevailed,  these  covenants  in  our 
modern  conveyances  might  be  inserted  as  ornaments,  but  would  be  of 
little  practical  utility. 

Chief  Justice  Nelson,  in  the  case  of  the  Welland  Canal  Company 
V.  Hathaway,  8  Wend.  483,  defined  the  doctrine  of  an  estoppel  in 
pais  as  follows :  "  As  a  general  rule,  a  part}-  will  be  concluded  from 
denying  his  own  acts  or  admissions  which  were  expressly  designed  to 
influence  the  conduct  of  another,  and  did  so  influence  it,  and  when 
such  den'al  will  operate  to  the  injury  of  the  latter."  He  adds  that  the 
party  will  be  concluded  "■  when  in  good  conscience  and  honest  dealing 
he  ought  not  to  be  permitted  to  gainsaj'"  his  acts  or  admissions. 
Bronson,  J.,  in  Dezell  v.  Odell,  3  Hill,  225,  adopts  this  definition  with 
approbation,  and  adds,  "  A  partj'  is  only  concluded  against  showing 
the  truth,  or  asserting  his  legal  right,  when  that  would  have  the  efliect 
of  doing  a  wrong  through  his  means  to  some  third  person."  Under 
such  circumstances,  Justice  Cowen  remarks,  in  the  latter  case,  "  for 
the  prevention  of  fraud,  the  law  holds  the  act  or  admission  to  be  con- 
clusive." It  must,  however,  have  been  acted  upon  by  the  other  party. 
The  partj'  who  accepts  the  deed  in  fee  of  a  grantor  having  no  title  or  a 
less  estate  than  he  conveys,  performs  no  act  expressly  designed  to 
influence  and  influencing  the  conduct  of  the  latter  to  his  injury ;  nor 
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does  he  make  any  admission  which,  "in  good  conscience  and  honest 
dealing,  he  ought  not  to  be  permitted  to  gainsaj-."  The  fraud,  if  any 
there  be,  is  on  the  part  of  tiie  grantor,  and  the  injury  will  fall  solely 
upon  the  grantee,  unless  he  be  permitted  to  show  the  truth.  There  is 
no  relation  existing  between  the  grantee  in  fee  and  his  grantor,  as  will 
raise  even  an  implied  obligation  on  the  part  of  the  former  against  a 
denial  of  the  title  and  estate  of  the  latter.  In  Osterhout  v.  Shoe- 
maker, 3  Hill,  518,  the  court  undoubtedly  lays  down  the  true  rule. 
Bronson,  J.,  in  delivering  the  opinion  of  the  court,  says:  "Although 
a  tenant  cannot  question  the  right  of  his  landlord,  a  grantee  in  fee  may 
hold  adversely  to  the  grantor,  and  there  can  be  no  good  reason  why  he' 
should  not  be  at  liberty  to  deny  that  the  grantor  had  any  title.  There 
is  no  estoppel  where  the  occupant  is  not  under  an  obligation,  express 
or  implied,  that  he  will  at  some  time  or  in  some  event,  surrender  the 
possession.  The  grantee  in  fee  is  under  no  such  obligation.  He  does 
not  receive  the  possession  under  any  contract,  express  or  implied,  that 
he  will  ever  give  it  up.  He  takes  the  land  to  hold  for  himself,  and  to 
dispose  of  it  at  his  pleasure.  He  owes  no  faith  or  allegiance  to  the 
grantor,  and  he  does  him  no  wrong  when  he  treats  him  as  an  utter 
stranger  to  the  title."  See  also  15  Mass.  R.  499.  The  reason  of  the 
rule  is  readily  seen  why  a  tenant  in  possession  may  not  question  his 
landlord's  title,  or  a  vendee,  under  an  agreement  to  purchase,  that  of 
the  vendor.  He  has  obtained  the  possession  which  he  would  not  other- 
wise have  had,  "  under  an  obligation,  express  or  implied,  that  he  will, 
at  some  time  or  in  some  event,  surrender  it."  The  law  will  hold  him 
to  his  obligation.  But  even  in  the  case  of  a  tenant  or  vendee,  should 
he  first  restore  the  possession,  there  would  be  no  obstacle  in  the  way  of 
controverting  the  landlord  or  vendor's  title.  Originally,  at  common 
law,  as  we  have  seen,  the  lessee  by  deed  poll  might  always  dispute  the 
estate  of  the  lessor ;  and  he  is  now  permitted  to  show  that  the  land- 
lord had  a  less  interest  than  he  demised.  In  Doe  v.  Barton,  11  Adol. 
and  Ellis,  315,  it  was  held  that  in  ejectment  the  tenant  maj'  protect  his 
possession  against  his  landlord  bj'  showing  that  the  title  of  the  latter 
was  defeasible  under  a  prior  mortgage,  at  the  time  the  lease  was  made, 
and  that  he  has  since  been  compelled  to  pay  rent  to  the  mortgagee,  and 
put  him  in  constructive  possession  of  the  premises.  Thus,  even  in  the 
case  of  a  lessee  where  there  has  been  a  constructive  eviction,  as  in 
Doe  V.  Barton,  he  maj-  show  a  state  of  facts  in  the  protection  of  his 
possession,  inconsistent  with  the  claim  or  title  of  his  lessor.  Where 
there  has  been  an  actual  eviction  by  title  paramount,  this  right  has 
never  been  doubted.  It  would,  therefore,  be  strange  indeed,  if  a 
grantee  in  fee,  who  is  never  under  anj'  obligation  to  restore  the  posses- 
sion, and  who  maj^  have  been  compelled  to' purchase  in  for  his  protec- 
tion an  outstanding  valid  title,  should  be  concluded  from  showing  that 
no  title  passed  by  the  deed  of  his  grantor,  or  that  the  estate  or  interest 
which  passed  was  less  than  that  mentioned  in  the  deed. 

I  am  of  the  opinion  that  the  judgment  of  the  Supreme  Court  should 
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be  reversed,  and  am  content  to  place  my  vote  for  reversal  on  the  dis- 
tinct ground,  tliat  in  an  action  for  dower  the  grantee  in  fee  of  the  hus- 
band is  not  concluded  from  affirmatively  controverting  the  seisin  of  the 
latter.  This  is  the  law  of  England  and  of  Massachusetts,  and  if  an 
opposite  rule  has  heretofore  prevailed  in  this  State,  it  is  not  too  late  to 
correct  the  error.  Where  property  has  been  acquired,  or  rights  ma- 
tured, and  exist,  under  an  erroneous  decision  of  the  courts,  insomuch 
that  irreparable  mischief  and  injurj'  must  necessarily  result  from  its 
overthrow,  the  maxim  of  stare  decisis  should  prevail.  But  this  is  not 
one  of  those  errors,  from  the  correction  of  which  injurious  conse- 
quences may  follow. 

Jewbtt,  C.  J.  The  question  to  be  decided  in  this  case  is,  whether 
it  was  competent  for  the  defendant  to  show,  that  Kingman  never  had 
any  estate  of  inheritance  in  the  premises.  The  judge  decided  that  as 
Kingman,  when  in  possession  had  by  his  deed  to  Holley,  assumed  to 
convej-  in  fee,  and  as  the  defendant  held  under  that  deed,  he  was 
bound  by  it,  and  was  estopped  from  setting  up  that  Kingman  had  not 
an  estate  of  which  his  wife  was  dowable. 

It  cannot  be  denied,  but  that  the  decision  of  the  judge  on  the  trial  is 
in  conformity  with  the  principles  settled  bj-  a  series  of  cases  deter- 
mined by  the  Supreme  Court,  from  Bancroft  v.  White,  1  Caines,  185, 
to  Sherwood  v.  Yandenburgh,  2  Hill,  303.  In  the  latter  case,  how- 
ever, the  late  Mr.  Justice  Cowen  put  his  opinion  upon  the  ground  of 
the  authorities,  and  not  upon  the  ground  that  the  doctrine  of  estoppel 
had  been  in  those  cases  correctly  applied,  and  distinctly  suggested  that 
the  question  was  a  verj'  Qt  one  for  review  in  the  court  for  the  correction 
of  errors.  And  Mr.  Justice  Bronson  in  Osterhout  v.  Shoemaker,  3 
Hill,  513,  remarked  in  reference  to  the  cases  which  hold,  that  in  dower 
the  grantee  of  the  husband  is  estopped  to  deny  the  grantor's  title,  that 
they  were  to  be  followed  because  the  rule  had  been  so  settled,  and  not 
because  it  rested  on  an}'  sound  principle. 

As  defined  in  the  books,  "  an  estoppel  is  when  a  man  is  concluded 
bj'  his  own  act  or  acceptance,  to  sa^-  the  truth,"  of  which  there  are 
three  kinds.  By  matter  of  record,  by  deed,  and  by  matter  of  2>ais. 
The  estoppel  which  the  plaintiflF  claims  in  this  case  arises  by  matter  in 
pais,  if  at  all ;  that  species  arises,  by  liverj-,  by  entry,  by  acceptance 
of  rent,  by  partition,  and  by  acceptance  of  an  estate.  Co.  Lit.  666, 
667. 

The  principle  in  respect  to  that,  which  arises  b}-  an  acceptance  of  an 
estate,  is,  that  a  man  shall  not  be  permitted,  during  his  possession  of 
premises,  to  dispute  the  title  of  the  landlord  under  whom  he  entered, 
and  applies  only  in  cases  where  the  party  accepting  the  estate  is  under 
some  obligation,  express  or  implied,  that  he  will  at  some  time  or  in 
some  event,  surrender  the  possession.  "The  grantee  in  fee  is  under 
no  such  obligation.  He  does  not  receive  the  possession  under  any  con- 
tract express  or  implied  that  he  will  ever  give  it  up.  He  takes  the 
land  to  hold  for  himself,  and  to  dispose  of  it  at  pleasure.     He  owes  no 
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faith  or  allegiance  to  the  grantor,  and  does  him  no  wrong  when  he 
treats  him  as  an  utter  stranger  to  the  title.'' 

The  deed  from  Kingman  to  Holley  was  a  mere  quitclaim  deed-poll, 
of  one  part,  signed  by  Kingman  only.  Therefore,  no  one  at  common 
law  would  be  bound  by  it  but  he,  and  it  would  not  work  an  estoppel 
against  the  grantee,  and  I  think  not  as  against  the  grantor.  Co.  Lit. 
47,  61 ;  Shep.  Touch.  1  Am.  Ed.  53  ;  Might  v.  Bucknell,  2  Barn.  & 
Adol.  278.  At  the  common  law,  all  the  parts  of  a  deed  indented  in 
judgment  of  law  made  but  one  deed,  and  everj-  part  was  of  as  great 
force  as  all  the  parts  together,  and  were  esteemed  the  mutual  deeds  of 
either  party,  and  either  part}'  might  be  bound  bj-  either  part  of  the 
same,  and  the  words  of  the  indenture  were  the  words  of  either  party. 
It  was  stronger  than  a  deed-poll,  for  it  worked  an  estoppel  against 
either  party  to  saj'  or  except  anything  against  anything  contained  in  it. 
1  Shep.  Touch.  53  ;  Plow.  434. 

The  argument  on  the  side  of  the  plaintiff  is  that  Kingman  assumed 
to  convey  a  fee ;  and  that  as  the  defendant  held  under  that  deed,  he 
was  bound  by  that  assumption.  This,  I  think,  is  founded  upon  a 
mistake  of  fact  as  well  as  of  law.  I  have  alreadj'  remarked  that  the 
deed  is  merelj'  a  quitclaim  deed-poll ;  and  therefore,  upon  its  face  and 
b}'  its  terms,  it  only  purports  to  convey  whatever  interest  in  the  prem- 
ises the  grantor  then  had.  It  does  not  affirm  that  he  had  any.  How 
then  can  the  grantor  be  supposed  conclusively  to  admit  that  he  had  ? 
If  the  admission  should  be  co-extensive  with  the  grant,  it  would  be  but 
conditional ;  that  is,  that  if  the  grantor  had  any  right  or  interest  which 
passed  bj'  his  deed,  it  vested  in  Holle^'  the  grantee. 

And  now  by  1  R.  S.  739,  §  143,  it  is  enacted  that  no  greater  estate 
or  interest  shall  be  construed  to  pass  bj-  any  grant  or  conveyance, 
thereafter  executed,  than  the  grantor  himself  possessed  at  the  delivery 
of  the  deed,  or  could  then  lawfullj'  convey,  except  that  everj-  grant 
should  be  conclusive  as  against  the  grantor  and  his  heirs  claiming  from 
him  b}'  descent;  and  by  §  145,  it  is  declared  that  a  conveyance  made 
by  a  tenant  for  life  or  j-ears,  of  a  greater  estate  than  he  possessed  or 
could  lawfully  conve}-,  shall  not  work  a  forfeiture  of  his  estate,  but 
shall  pass  to  the  grantor  all  the  title,  estate,  or  interest,  which  such 
tenant  could  lawfully  convey. 

And  again,  by  1  R.  S.  748,  §  1,  it  is  declared  that  every  grant  or 
devise  in  real  estate,  or  any  interest  therein,  thereafter  to  be  executed, 
shall  pass  all  the  estate,  or  interest  of  the  grantor  or  testator ;  unless 
the  intent  to  pass  a  less  estate  or  interest  shall  appear,  by  express 
terms,  or  be  necessarily  implied  in  the  terms  of  such  grant ;  and  §  2 
provides  that  in  the  construction  of  every  instrument  creating  or  con- 
veying, or  authorizing  the  creation  or  conveyance  of,  an}'  estate  or 
interest  in  lands,  it  shall  be  the  duty  of  courts  of  justice  to  carry  into 
effect  the  intent  of  the  parties,  so  far  as  it  can  bo  collected  from  the 
whole  instrument,  and  is  consistent  with  the  rules  of  law.  Now,  I  do 
not  think  that  we  are  authorized  to  say  that  Kingman  assumed  by  his 
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deed  to  convey  a  fee ;  the  clear  intent,  as  well  as  expression  of  his 
deed,  is  to  convey  only  what  interest  or  estate  he  then  had  in  the 
premises.  But  again.  Co.  Lit.  352  a,  shows  that  every  estoppel  must 
be  reciprocal,  that  is  to  bind  both  parties,  and  that  is  the  reason  that, 
regularly,  a  stianger  shall  neither  take  advantage  of,  nor  be  bound  by, 
the  estoppel ;  but  privies  in  blood,  as  the  heir,  and  privies  in  estate,  as 
the  feoffee,  lessee,  &c.  ;  privies  in  law,  as  the  lord  by  escheat,  tenant 
by  the  curtesy,  tenant  in  dower,  the  incumbent  of  a  benefice,  and 
others  that  come  in  under  by  act  of  law,  or  in  the  post,  shall  be  bound 
by,  and  take  advantage  of  estoppels ;  and  Coke,  in  his  twenty-first 
reading  on  fines,  says  "estoppel  is  reciprocal  on  both  sides;  for 
he  that  shall  not  be  concluded  by  a  record  or  other  matter  of  estop- 
pel, shall  not  conclude  another  by  it."  Doe  v.  Martin,  8  Barn.  & 
Cress.  497. 

Now  Kingman  himself  would  not  have  been  estopped  by  his  deed 
to  Holley  from  showing  that  no  title  passed  by  it,  on  the  ground  that 
it  contains  no  covenant  of  warranty ;  and  after  acquired  estate  bj'  a 
grantor  passes  to  his  previous  grantee  by  the  rule  of  estoppel  only 
when  there  are  such  covenants  of  warrant}-,  and  then  to  avoid  circuity 
of  action.  Jackson  v.  JSubbell,  1  Cowen,  616  ;  Jackson  v.  Bradford, 
4  Wend.  622  ;  Jackson  v.  Waldron,  13  Wend.  178. 

The  plaintiff  could  not  claim  anything  bj-  the  rule  of  estoppel,  in 
respect  to  the  deed  executed  by  her  husband  to  Holley.  She  is  a 
stranger  to  it ;  her  right  to  dower  rests  upon  the  title  or  estate  which 
her  husband  acquired  prior  to  his  deed  to  Holley,  and  is  derivable 
under  his  grantor.  This  would  be  a  sufficient  reason  why  she  could 
not  estop  the  grantee  of  her  husband.  There  would  be  no  mutuality, 
as  she  would  not  be  bound  by  it.     Jeioell  v.  Harrington,  19  Wend.  471. 

The  plaintiff  is  not  entitled  to  dower  in  any  other  lands  tlian  in  which 
her  husband,  during  the  marriage,  was  seised  of  an  estate  of  inherit- 
ance ;  and  I  think  it  clear  that  when  she  claims  dower,  the  defendant  is 
at  libert}'  to  show  in  his  defence  that  her  husband  was  not,  during  the 
marriage,  seised  of  such  an  estate.  Gaunt  v.  'Wainman,  3  Bing. 
N.  C.  69. 

I  am  therefore  of  opinion  that  the  judgment  should  be  reversed,  and 
that  a  venire  de  novo  should  be  awarded  by  the  Supreme  Court,  with 
costs,  to  abide  the  event. 

RuGGLES,  Jones,  Johnson,  and  Gray,  JJ.,  concurred  in  the  result  of 
the  preceding  opinions. 

Bronson,  J.,  dissenting.  As  to  one-half  of  the  Erie  Mills,  the  de- 
fendant derived  his  title  and  possession  from  George  G.  Kingman,  the 
plaintiffs  husband ;  and  still  holds  under  that  title.  So  long  as  he 
thus  holds,  he  is  estopped  from  denying  the  seisin  of  the  husband,  in 
an  action  brought  b}'  the  widow  to  recover  her  dower.  Hitchcock  v. 
Harrington,  6  John.  290  ;  Collins  v.  Torry,  7  John.  278  ;  Hitchcock 
V.  Carpenter,  9  John.  344 ;  Davis  v.  Darrow,  12  Wend.  65  ;  Bowne 
V.   Potter,   17  Wend.  164;   Sherwood  v.  Yandetiburgh,  2  Hill,  303. 
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Questionable  as  I  think  this  doctrine  was  at  the  first  (2  Hill,  308 ;  3 
Hill,  518,  519),  it  has  prevailed  too  long  in  this  State  to  be  now  over- 
turned by  a  judicial  decision.     If  there  is  any  good  reason  for  changing  < 
the  rule,  the  change  should  be  made  by  the  Legislature,  and  not  by  the 
courts. 

In  Maine  and  New  Jersey  the  rule  is  the  same  as  it  is  with  us. 
luinball  V.  Kimball,  2  Greenl.  226 ;  Niison  v.  Allen,  6  Id.  243 ; 
Mains  V.  Gardner,  1  Fairf.  383  ;  Ilumhlin  v.  Bank  of  Cumberland, 
19  Me.  (1  Appleton)  66  ;  English  v.  Wright,  Coxe  (N.  J.)  Eep.  437. 
In  Massachusetts  it  is  the  other  way.  Small  v.  Procter,  15  Mass. 
495. 

So  long  as  those  claiming  under  the  husband  have  not  been  disturbed 
in  the  ei\joyment  of  the  property,  there  is  no  ver}^  good  reason  for 
allowing  them  to  defeat  the  widow's  claim  to  dower  by  setting  up  an 
outstanding  title,  which  may  never  be  asserted  ;  and  the  current  of 
adjudication  in  this  State  has  not  carried  the  estoppel  beyond  cases  of 
that  description.  There  is,  I  admit,  no  principle  upon  whicli  the 
estoppel  can  be  carried  another  step,  and  appUed  to  a  case  where  the 
husband's  grantee  has  been  obliged  to  purchase  in  a  good  outstanding 
title  for  the  purpose  of  protecting  his  possession ;  and  if  the  case  of' 
Jiowne  v.  Potter,  17  Wend.  164,  must  be  considered  as  going  that 
length,  I  agree  that  it  cannot  be  supported.  But  there  is  no  such  ques- 
tion in  this  case. 

This  writ  of  error  has,  I  presume,  been  brought  in  consequence  of 
the  opinion  which  had  been  expressed  by  Mr.  Justice  Cowen  and"  m)'- 
self,  'and  which  opinion  I  still  entertain,  that  originally  the  doctrine  of 
estoppel  was  improperly  applied  to  this  class  of  cases.  Sherwood  v. 
Vandenburgh,  2  Hill,  308-9  ;  Osterhout  v.  Shoemaker,  3  Id.  518-19. 
But  it  will  be  seen  that  neither  of  us  felt  at  liberty  to  depart  from  the 
rule  as  it  had  been  settled,  nor  do  I  feel  so  now.  After  an  erroneous 
decision  touching  rights  of  propertj"^  has  been  followed  thirt}'  or  forty 
years,  or  even  a  much  less  time,  the  courts  cannot  retrace  their 
steps  without  committing  a  new  error  nearly  as  great  as  the  one  at 
the  first. 

The  defendant's  counsel  places  great  reliance  upon  a  remark  of  Mr. 
Justice  Cowen,  to  the  effect,  that  although  the  point  was  too  firmh^ 
established  to  be  revised  by  the  Supreme  Court,  it  might  still  be  a  fit 
question  for  review  in  the  Court  of  Errors.  There  was,  I  think,  a  good 
deal  of  irony  in  that  remark.  Surelj'  the  learned  judge  did  not  intend 
to  be  understood  that  what  was  settled  law  in  one  court,  was  not  also 
good  law  in  all  the  other  courts  of  the  State ;  that  a  justice  of  the  Su- 
preme Court,  when  sitting  in  his  own  court,  was  bound  to  decide  one 
waj-,  and  when  sitting  in  the  Court  of  Errors,  was  at  liberty  to  decide 
tiie  other  way.  The  thing  is  preposterous.  The  remark  in  question 
was  made  concerning  a  court  which  not  onl}'  corrected  erroneous  decis- 
ions, but  sometimes  took  the  liberty  of  reforming  the  law  itself,  where 
it  was  supposed  to  need  improvement.     I  claim  no  such  prerogative. 
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I  am  of  opinion  that  the  judgment  of  the  Supreme  Court  should  be 
affirmed. 

Gardiner,  J.,  having  been  engaged  professional!}'  in  the  cause,  gave 
no  opinion. 

Judgment  reversed,  and  venire  de  novo  awarded} 


WEDGE  V.  MOOEE. 

Supreme  Judiciai,  Court  of  Massachusetts.     1850. 

[Reported  6  Cush.  8.] 

This  was  an  action  to  recover  dower  in  certain  lands  in  the  town  of 
Leverett  in  this  countj'  [of  Franklin] ,  and  was  submitted  to  the  court 
upon  the  following  agreed  statement  of  facts  :  —  The  demandant  was 
married  on  the  4th  of  March,  1819,  to  Curtis  Wedge,  who  died  on  the 
10th  of  Maj',  1849.  The  tenant  has  been  in  possession  of  the  whole 
premises,  in  which  dower  is  claimed,  since  1835,  receiving  the  rents  and 
■  profits,  and  a  demand  was  made  upon  him  for  dower  on  the  16th  of  Jul}-, 
1849.  Curtis  Wedge  derived  his  title  to  all  the  premises  except  a  parcel 
called  the  mill  lot,  on  which  there  was  a  saw-mill,  from  his  father,  Thomas 
Wedge.  He  also  had  a  deed  from  said  Thomas  of  one  half  in,  common 
and  undivided  of  the  mill  lot,  bearing  date  November  14,  1821,  and 
from  that  time  till  the  j'ear  1832,  he  occupied  the  whole  mill  lot,  as 
well  as  the  other  premises,  occupj-ing  the  whole  in  the  same  manner. 
In  1823,  Curtis  Wedge  mortgaged  the  whole  mill  lot  to  one  Chittenden, 
the  demandant  not  releasing  her  dower  therein.  In  1824,  he  mortgaged 
all  the  premises  excepting  the  mill  lot,  to  the  Massachusetts  Hospital 
Life  Insurance  Company,  to  secure  the  payment  of  $400,  the  deman- 
dant releasing  her  dower  therein.  In  May,  1830,  he  mortgaged  the 
wliole  premises,  including  the  mill  lot,  to  Aretas  Ferry  and  Francis 
Richardson,  to  secure  the  payment  of  notes  amounting  to  between 
$300  and  $400,  in  which  convej'ance  the  demandant  did  not  release 
her  dower.  Ferry  and  Richardson  afterwards  obtained  possession  of 
the  whole  premises  under  their  mortgage ;  paid  and  procured  to  be 
discharged  the  mortgages  to  Chittenden  and  to  tlie  Massachusetts  Hos- 
pital Life  Insurance  Compan}',  without  the  knowledge  or  consent  of 
tlie  mortgagor ;  and  conveyed  the  whole  premises  to  the  tenant  by  a 
deed  with  general  warrant}'. 

The  question  of  the  value  of  the  rent  of  the  premises  was  submitted 
to  a  jurj',  who  returned  a  verdict,  assessing  the  j'early  value  of  the 
whole  premises  at  $130.41,  and  of  the  mill  lot  alone  at  $65. 

If  upon  the  foregoing  facts,  the  demandant  is  entitled  to  dower  in 
the  whole  premises,  judgment  is  to  be  rendered  in  her  favor,  and  dam- 

1  See  Averill  v.  Wilson,  4  Barb.  180  (1848)  ;  Finn  v.  Sleight,  8  Barb.  401  (1850)  ; 
Kingman  v.  Sparrow,  12  Barb.  201  (1851). 
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ages  assessed  at  the  rate  found  by  the  jury ;  and  if  she  is  entitled  to 
dower  only  in  the  mill  lot,  damages  are  to  be  assessed  at  the  rate  found 
by  the  jurj',  as  applicable  to  the  mill  lot. 

A.  Brainard,  for  the  tenant. 

E.  Dickinson,  for  the  demandant. 

Shaw,  C.  J.  Upon  the  facts  agreed,  the  court  are  of  opinion,  that 
the  demandant  is  entitled  to  recover  her  dower  in  the  whole  of  the 
described  premises,  her  husband  having  been  seised  thereof  during  the 
coverture. 

First,  as  to  the  release  of  dower.  [The  discussion  on  this  point  is 
omitted.] 

As  to  the  other  point,  the  case  finds,  that  the  demandant's  husband 
had  a  deed  from  his  father  of  one  undivided  half  of  the  mill  lot ;  that 
he  occupied  the  lot,  took  upon  himself  to  convey  the  whole,  which  gave 
him  a  freehold  by  disseisin  ;  and  the  only  title,  by  which  the  tenant 
claims  the  whole,  is  a  deed  from  the  demandant's  husband  ;  he  is  there- 
fore estopped  from  denying  his  grantor's  seisin.^ 


COAKLEY   V.   PERRY. 

Supreme  Couet  op  Ohio.     1854. 
\_EepoHed  3  Ohio  St.  344.] 

Petition  for  dower ;  reserved  in  the  District  Court  of  Cuyahoga 
County. 

This  is  a  petition  for  the  assignment  of  dower  to  the  petitioner, 
Harriet  Coakley,  in  the  undivided  fourth  part  of  the  original  two-acre 
lot,  number  one  hundred  and  seventj'-four,  in  the  city  of  Cleveland. 
It  appears  that  petitioner,  Harriet,  was  formerlj^  the  wife  of  Job  Doan, 
since  deceased,  who,  according  to  the  allegations  of  the  petition,  was, 
during  his  marriage  with  the  said  Harriet,  seised  in  fee  simple  of  the 
real  estate  above  mentioned,  which,  in  December,  1825,  he  conveyed 
by  deed  duly  executed,  but  in  which  said  Harriet  did  not  join,  to  Nathan 
Perr^',  who  subsequently  conveyed  the  same  to  the  defendants.  And 
the  claim  to  the  assignment  of  dower  is  predicated  on  the  fact  of  the 
conveyance  by  Job  Doan  in  his  lifetime,  with  covenant  of  warranty,  to 
Nathan  Perr^',  under  which  it  is  alleged  that  the  defendants  derived 
title  and  occupy  the  premises.  It  is  claimed  that  Job  Doan  acquired 
his  title  by  inheritance  from  his  father,  Nathaniel  Doan,  deceased, 
who  was  said  to  have  held  the  premises  in  his  lifetime,  by  deed  from 
Eben  Hosmer,  as  collector  of  taxes,  dated  December  31,  1814. 

It  further  appears  in  the  case,  that  Nathan  Perry  purchased  the 
premises  in  controversy,  together  with  two  other  lots,  from  the  exeeu- 

i  See,  accord.,  Oayle  v.  Price,  5  Rich.  T..  ,'525  {1S52)  ;  Evans  v.  Evans,  29  Pa.  277 
(1857)  ;   Ward  v.  Mcintosh,  12  Ohio  St.  231  (1861). 
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tors  and  heirs  of  Gideon  Gi-anger,  deceased,  and  took  a  convej-ance 
therefor  in  March,  1824,  under  which  he  immediately  took  possession, 
and  occupied  until  his  sale  and  conveyance  to  the  defendants,  who  have 
ever  since  occupied  the  premises.  That  Gideon  Granger  in  his  life- 
time, and  his  legal  representatives  after  his  decease,  were  in  possession 
of  the  lots,  and  the  reputed  owners  thereof;  and  that  neither  Job  Doan, 
nor  his  ancestor,  Nathaniel  Doan,  were  ever  in  possession  of  the  prem- 
ises. And  Nathan  Perry  testifies,  that  some  time  after  he  had  taken 
possession  of  the  property,  "  Job  Doan  came  into  his  store,  and  said 
that  his  father  had  a  tax  title  for  the  lots  which  he  had  purchased  from 
Granger's  heirs  ;  that  he  did  not  consider  the  tax  title  of  any  value,  but 
he  had  had  some  trouble  with  the  matter,  and  that  he  would  sell  it  for 
ten  dollars,  which  he  thought  was  no  more  than  equitable  for  the  trouble 
■which  he  had  been  to,  and  the  money  he  had  expended.  That  witness 
asked  him  about  the  other  heirs  of  his  father,  to  which  Doan  replied, 
they  had  had  no  trouble,  and  did  not  claim  anything.  And  that  wit- 
ness paid  him  the  ten  dollars,  and  took  the  deed  of  December,  1825, 
above  mentioned.  And  further  that  neither  Nathaniel  Doan  nor  Job 
Doan,  ever  had,  or  claimed  anj*  right  to  possession  under  this  tax  title  ; 
and  that  he.  Perry,  gave  the  tea  dollars  as  a  gratuitj',  and  it  was  so 
regarded  by  Job  Doan  himself 

Horace  Foote,  for  the  petitioner. 

Wilson  and  Wade  and  8.  J.  Andrews,  for  defendants. 

Bartley,  J.  The  claim  to  dower  in  this  case  is  founded  solely  on 
the  assumption  that  the  grantee  of  the  husband,  and  those  holding 
under  him,  are  estopped  to  deny  that  their  grantor  had  title.  The 
petitioners  have  not  sought  to  fortifj-  their  claim  bj-  anj'  proof  tending 
to  show  the  validity  of  the  tax  title  out  of  which  it  originated  ;  and  if 
the  doctrine  of  estoppel  fails  them,  their  claim  is  without  any  legal  foun- 
dation to  rest  upon. 

It  was  formerlj-  held  in  New  York,  and,  perhaps,  in  several  other 
States,  that  in  an  action  for  dower,  brought  by  a  widow  against  the 
grantee  of  her  husband,  or  those  holding  under  him,  such  grantee,  and 
those  deriving  title  from  him,  were  estopped  from  den3-ing  the  seisin  of 
the  husband.  But  this  doctrine,  after  a  very  full  examination,  was  over- 
ruled by  the  Court  of  Appeals  in  New  York,  in  the  case  of  Sparrow  v. 
Kingman,  1  Comst.  242.  And  this  adjudication  has  been  repeatedly 
affirmed  and  recognized  in  subsequent  reported  decisions  in  that  State. 
The  same  subject  came  under  review,  in  the  Supreme  Court  of  the 
United  States,  in  the  case  of  Blight's  Lessee  v.  Rochester,  12  Wheat. 
535,  in  which  it  was  held  that  the  doctrine  of  estoppel,  which  forbids  a 
party  from  denj'ing  the  title  under  which  he  has  received  a  conveyance, 
does  not  apply  as  between  vendor  and  vendee,  and  especiallj-,  where 
the  latter  has  not  received  possession  from  the  former.  In  this  case. 
Chief  Justice  Marshall  traces  the  origin  of  the  doctrine  on  this  subject 
back  to  the  feudal  tenures,  "when  the  connection  between  landlord 
and  tenant  was  much  more  intimate  than  it  is  at  present,  when  the 
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latter  was  bound  to  the  former  by  ties  not  much  less  strict,  nor  much 
less  sacred,  than  those  of  allegiance  itself." 

"  The  propriety,"  says  Chief  Justice  Marshall,  "  of  applying  the 
doctrines  between  lessor  and  lessee,  to  a  vendor  and  vendee,  may  well 
be  doubted.  The  vendee  acquires  the  property  for  himself,  and  his 
faith  is  not  pledged  to  maintain  the  title  of  the  vendor.  The  rights 
of  the  vendor  are  intended  to  be  extinguished  b^'  the  sale,  and  he  has 
no  continuing  interest  in  the  maintenance  of  his  title,  unless  he  should 
be  called  upon  in  consequence  of  some  covenant  or  warranty  in  his  deed. 
The  property  having  become  bj'  the  sale  the  property  of  the  vendee,  he 
has  a  right  to  fortify  that  title  bj-  the  purchase  of  any  other,  which  may 
protect  him  in  the  quiet  enjoyment  of  the  premises.  No  principle  of 
morality  restrains  him  from  d6ing  this,  nor  is  either  the  letter  or  the 
spirit  of  the  contract  violated  b}-  it." 

It  was  held  in  the  case  of  Watkins  v.  Holman,  16  Peters,  54,  that 
the  relation  of  landlord  and  tenant,  in  no  sense,  existed  between  vendor 
and  vendee.  And  Mr.  Justice  Story  is  reported  to  have  said,  in  the 
case  of  The  Society  etc.  v.  I'he  Town  of  Fawlet  etc.,,  4  Peters,  506, 
that  "  A  vendee  in  fee  derives  his  title  from  the  vendor;  but  his  title, 
although  derivative,  is  adverse  to  that  of  the  vendor.  He  enters  and 
holds  possession  for  himself,  and  not  for  the  vendor."  This  doctrine 
has  been  fully  recognized  in  Massachusetts,  in  the  case  of  Small  v. 
Proctor.,  15  Mass.  495.  And  it  is  now  held  in  New  York,  that  the 
doctrine  of  estoppel,  which  had  been  formerly  improperlj'  applied  to 
an  action  of  dower  brought  by  a  widow  against  the  grantee  of  her  hus- 
band, or  those  claiming  under  Jiim,  was  wanting  in  the  vital  principle 
of  estoppel,  which  consists  in  mutuality. 

The  decisions  in  this  country,  in  which  the  grantee  and  those  claim- 
ing under  him  were  held  to  be  estopped  to  deny  the  title  of  the  grantor, 
were  cases  in  which  the  grantee  received  and  held  possession  under  the 
conveyance,  and  relied  upon  it  as  his  source  of  title,  and  not  where  the 
grantee  held  the  title  under  a  prior  and  independent  conveyance. 

In  the  case  before  us  Nathan  Perry  had  purchased  the  land,  received 
a  conve3'ance,  and  was  in  possession  prior  to  the  conveyance  from  Job 
Doan,  under  a  title  upon  which  he,  and  those  claiming  under  him,  have 
relied  since  1824.  The  conveyance  from  Doan  was  treated  as  of  little 
or  no  value,  and  was  plainly  a  mere  measure  of  precaution  on  the  part 
of  Nathan  Perry,  b}'  wa^'  of  buying  his  peace  and  quieting  his  title.  It 
would  be  the  grossest  absurdity  to  conclude  that  Nathan  Perry,  by 
taking  the  conveyance  from  Job  Doan,  for  a  trifling  consideration,  con- 
templated, instead  of  continuing  seised  of  the  whole  premises,  as  he 
claimed  to  have  been  before,  that  he  became  seised  of  only  an  undivided 
part,  in  common  with  the  other  heirs  of  Job  Doan's  ancestor. 

It  would  seem  to  be  just  and  reasonable  that  a  person  in  the  bona 
fide  possession  of  land  under  a  claim  of  title,  should  be  allowed  to  buy 
in  any  title,  real  or  pretended,  with  a  view  to  quiet  the  enjoyment  of 
his  possessions,  and  that  the  purchase  of  an  adversary  title,  if  it  does 
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not  strengthen,  should  certainly  not  have  the  effect  to  impair  the  title 
of  the  owner.  It  is  not  the  policy  of  the  law  to  deter  persons  from  buy- 
ing their  peace,  and  compel  them  to  submit  to  the  expense  and  vex- 
ation of  lawsuits,  for  fear  of  having  their  titles  tainted  by  defects 
which  they  would  gladly  remedy  by  purchase,  where  it  can  be  done 
with  safety. 

A  claim  to  a  dower  estate  in  lands,  upon  a  mere  technicality,  after  a 
lapse  of  nearly  thirty  years,  predicated  on  a  tax  title  of  the  deceased 
husband,  unsupported  by  any  public  record  showing  the  validity  or 
regularity  of  the  tax  sale,  and  under  which  the  husband,  in  his  lifetime, 
was  not  only  never  in  possession,  but  never  had  asserted  any  right  to 
the  possession  of  the  premises,  is  entitled  to  but  little  consideration  in 
a  court  of  justice.  And  my  only  surprise  is,  that  I  should  have  been 
induced  myself,  when  presiding  in  the  court  on  the  circuit,  by  the  urgent 
request  of  the  learned  counsel  for  the  petitioners,  to  reserve  the  ques- 
tion in  this  case  for  decision  by  the  court  of  last  resort. 

Petition  dismissed  at  the  costs  of  the  petitioners. 


GARDNER   c.   GREENE. 

Supreme  Codrt  of  Rhode  Island.     1858. 

[Reported  5  R.  I.  104.] 

Bn.L  IN  EQUITY  by  the  plaintiff,  as  the  widow  of  the  late  Jesse 
Gardner  of  North  Kingstown,  deceased,  for  tlie  assignment  of  dower 
to  her  in  two  third  parts  of  the  Roome  Farm,  so  called,  Ij'ing  in 
North  Kingstown,  against  the  defendant,  as  tenant  in  possession  of 
the  same. 

The  case  was  heard  upon  bill  and  answer,  from  which  it  appeared, 
that  the  farm,  in  a  portion  of  which  the  plaintiff  claimed  dower,  was 
formerlj'  the  property  of  Ezekiel  Gardner  of  North  Kingstown,  who 
dj'ing  seised  in  1814,  left  it,  in  lieu  of  dower,  to  his  widow,  Susannah, 
during  widowhood,  with  remainder  in  fee  to  his  three  sons,  Palmer, 
Jeffre3',  and  Jesse,  the  husband  of  the  complainant.  Susannah,  the 
widow  of  Ezekiel,  took  possession  of  the  estate  nnder  the  will  of 
her  husband,  and,  never  having  married,  continued  to  receive  the  rents 
and  profits  of  it  until  her  death,  in  1830.  After  the  death  of  his  brother 
Jeffrej',  upon  whose  interest  in  the  farm  he  seems  to  have  bad  a  claim 
growing  out  of  his  payment  of  certain  mortgages  executed  by  Jeffrey 
upon  it,  Jesse,  in  September,  1820,  applied  to  the  Court  of  Probate  of 
North  Kingstown  to  divide  the  farm  between  himself,  his  brother  Pal- 
mer, and  the  heirs  of  his  brother  Jeffrej-,  which  was  done  by  the  court, 
they  receiving,  approving,  and  ordering  to  be  recorded,  the  report  of 
^  See,  accord.,  Owen  v.  Robbins,  19  111.  545  (1858). 
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the  committee  of  division,  on  tlie  9th  day  of  October,  1820.  The  report 
of  the  committee  recited,  that  the  farm  was  subject  to  the  life  estate  of 
the  widow  of  Ezekiel,  and  that  the  partition  was  made,  subject  to  that 
estate.  In  the  December  following,  Jesse  purchased  of  the  administrator 
of  Jeffrej-,  empowered  bj-  the  Supreme  Judicial  Court  to  make  sale  thereof 
for  the  payment  of  the  debts  of  his  intestate,  all  Jeffrey's  interest  in  said 
farm  ;  so  that  two  thirds  thereof,  in  remainder,  became,  and  were,  at  that 
time,  vested  in  him.  The  complainant,  who  had  intermarried  with  him 
in  1809,  joined  with  him,  on  the  13th  day  of  June,  1821,  in  the  convej-- 
ance  of  a  wood  lot,  a  portion  of  tiie  farm,  and  releasee^  her  dower  therein  ; 
but  on  the  18th  day  of  August,  1823,  Jesse  sold  and  conveyed  to  Nicholas 
C.  Northup  all  his  interest  in  the  farm,  by  a  deed  in  which  the  complain- 
ant did  not  join.  The  deed  from  Jesse  to  Northup  was  a  deed  poll,  in 
common  form,  which  described  the  farm  "  as  two  certain  tracts  of  land," 
one,  of  about  264  acres,  and  the  other,  of  about  32  acres,  bounding  them 
by  the  lands  of  adjoining  proprietors,  and  contained  a  warranty  of  seisin 
in  fee  on  the  part  of  the  grantor, — a  warranty  against  all  encumbrances, 
except  two  mortgages,  one,  executed  by  the  three  brothers,  Jesse,  Pal- 
mer, and  Jeffrey,  to  Oliver  Gardner,  for  $2,021,  and  the  other,  executed 
bj'  Jesse  alone  to  Jonathan  W.  Arnold  for  $3,549.95,  — and  a  general 
covenant,  to  warrant  and  defend  the  granted  estate  against  the  lawful 
claims  of  all  persons,  with  the  above  exceptions.  Jesse,  the  husband, 
died  intestate  in  August,  1855.  It  did  not  appear,  either  from  the  bill 
or  answer,  by  what  title,  or  under  what  claim,  the  respondent  possessed 
the  estate  in  which  dower  was  sought;  whether  under  Northup,  the  grantee 
of  Jesse,  or  under  the  prior  mortgagees,  subject  to  whose  claims  Jesse 
sold  ;  but  merely,  as  stated  in  the  bill,  that  he  was  "  in  the  occupancy 
and  possession  of  the  said  estate,  claiming  to  own  and  enjoy  the  same 
against  the  rights  of  your  oratrix." 

The  complainant  claimed  dower  in  the  two  thirds  of  the  Roome  Farm, 
set  off  by  the  probate  division  of  1820  to  Jesse  and  Jeffrej',  with  the 
exception  of  the  wood  lot,  in  which  she  had  released  dower ;  and  the 
respondent  by  his  answer,  resisted  her  claim,  upon  the  ground,  that  on 
account  of  the  life  estate  outstanding  to  Susannah  Gardner  during  all 
the  time  of  coverture  that  Jesse  was  interested  in  the  farm,  he  had  no 
such  seisin  as  would  entitle  his  widow  to  dower  therein. 

Jiartlett  and  T.  A.  Jenckes,  for  complainant. 

Wilkins  Updike,  for  respondent. 

Ames,  C.J.  It  is  not  pretended  in  this  case,  and  indeed  cannot 
be,  that  a  widow  is  dowable  out  of  lands  in  which  her  husband  had  at 
no  period  during  the  coverture,  any  other  estate  than  a  reversion  or 
remainder  in  fee,  expectant  upon  the  determination  of  an  estate  for 
life,  or,  what  is  the  same  thing  for  this  purpose,  expectant  upon  the 
determination  of  an  estate  during  widowhood.  2  Co.  Inst.  301. 
There  could  be  no  livery  to  such  a  remainder-man  or  reversioner  at 
common  law  ;  the  livery  to  the  particular  tenant  inuring  to  his  benefit, 
and  he  deemed  to  be  "  entitled,"  rather  than  "  seised,"  in  the  strict  sense 
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of  that  term.  The  reason  given  by  Lord  Coke  why  the  wife  shall  not  be 
endowed  of  a  reversion,  "  albeit  it  is  within  the  word  tenements,"  is, 
"because  there  was  no  seisin  in  deed  or  law  of  the  freehold."  Co. 
Lit.  32  a.  As  our  Statute  gives  dower  only  in  "  lands,  tenements, 
and  hereditaments,  whereof  the  husband,  or  any  other  to  his  use,  was 
seised  of  an  estate  of  inheritance,  at  any  time  during  the  coverture," 
and  the  husband  of  the  complainant  parted  with  all  his  interest  in  the 
farm,  out  of  which  she  here  seeks  dower,  long  previous  to  the  expiry  of 
the  life-estate  of  his  mother,  and  whilst  he  had  only  a  remainder  in  it, 
it  is  evident,  that  the  very  ground  for  the  complainant's  claim,  the  seisin 
of  her  husband,  of  which  her  estate  can  be  but  a  continuance,  totally 
fails  her.     1  Cruise,  Dig.  tit.  Dower,  p.  190. 

Indeed,  the  ground  taken  for  the  complainant  is  not  so  much  under 
the  facts  stated  in  the  answer,  that  her  husband  really  was  seised  dur- 
ing the  coverture  of  this  farm,  as  that  the  defendant  in  consequence  of 
having  set  up  in  defence  a  conveyance  of  the  farm  by  the  husband  to 
Nicholas  0.  Northup,  with  warranty  of  seisin,  is,  notwithstanding  the 
actual  existence  of  the  life  estate  before  and  at  the  time  of  the  convej'- 
ance,  estopped  to  denj'  the  fact  of  the  seisin  of  the  husband. 

It  is  true  that  cases  can  be  found  from  Maine,  New  York,  and  New 
Jersey,  and  following  their  lead,  quite  probably  from  other  States, 
affirming,  that  the  grantee  of  a  fee-simple  by  deed-poll  with  covenants 
of  warranty,  who  takes  possession  under  his  deed  and  is  not  actually 
evicted,  cannot  deny  the  seisin  of  his  grantor  against  the  claim  of  the 
grantor's  widow  for  dower,  but  is  estopped  to  denj-  it,  as  we  understand 
the  cases,  by  the  acceptance  of  the  deed  with  warrant3-  and  by  receiv- 
ing and  holding  possession  under  it.  Even  if  this  were  good  law,  we 
do  not  see  how  it  would  help  tlie  case  of  the  complainant ;  for  it  nowliere 
appears  in  the  bill  or  answer,  or  in  any  exhibit  appended  to  either,  that 
the  respondent  claims  title  or  holds  possession,  even  mediatel}',  under 
the  deed  executed  to  Northup ;  the  bill  merely  stating  him  to  be  in 
possession,  "  claiming  to  own  and  enjoy  this  farm  against  the  riglits  of 
j'our  oratrix,"  and  the  answer  setting  up  the  conveyance,  in  connection 
with  the  outstanding  life-estate,  as  disentitling  the  complainant  to  dower, 
without  advancing  an^'  claim  of  title,  under  the  deed,  whatever.  For 
aught  that  we  know,  the  respondent  claims  this  farm  by  title  paramount 
to  the  husband  of  the  complainant,  or  under  mortgages  in  which  she  has 
joined  as  releasor  of  dower ;  for  we  cannot  infer  as  the  complainant 
would  have  us,  in  a  case  tried  upon  bill  and  answer,  that  the  respondent 
claims  under  a  title  to  a  third  person  merelj'  because  he  holds  it  up  as  a 
shield  for  his  defence,  when  there  is  no  averment  of  the  claim  either  in 
bill  or  answer,  and  when,  according  to  the  view  advanced  bj-  the  com- 
plainant, it  is  tlie  respondent's  claiming  and  having  received  possession 
under  a  deed  which  makes  the  title  conveyed  bj'  it  of  too  little  proof  to 
protect  him. 

But  the  cases  themselves,  upon  which  this  notion  of  estoppel  is  pre- 
tended, savor,  we  think,  far  more  strongly  of  gallantry  than  of  law. 
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Of  course,  a  deed  poll  can  never  operate  by  waj'  of  estoppel  by  deed^ 
against  the  grantee,  for  the  simple  reason  that  his  seal  is  not  to  it ;  Co. 
Lit.  47  b,  363  b  ;  nor,  in  consequence,  as  such  an  estoppel  against  the 
grantor ;  since,  to  exist  at  all,  an  estoppel  of  this  sort  must  be  mutual 
and  reciprocal.  Co.  Lit.  352  a ;  Gaunt  v.  Wammcm,  3  Bingh.  N.  C. 
69  ;  s.  c.  32  Eng.  C.  L.  R.  42  ;  Small  v.  Proctor,  15  Mass.  495,  499  ; 
Moore  v.  Eastman,  5  N.  H.  490  ;  Lansing  v.  Montgomery,  2  Johns. 
R.  382  ;  Osterhaut  v.  Shoemaker,  3  Hill,  519  ;  Sparrow  v.  King,  1 
Comst.  (Appeals)'  R.  248  ;  Gardner  v.  Sharp,  4  Wash.  C.  C.  R.  609  ; 
Miles  V.  Miles,  8  Watts  &  Serg.  135  ;  Boiling  v.  Mayor,  3  Rand.  (Va.) 
R.  563  ;  Candler  v.  Lunsford,  4  Dev.  &  Bat.  (N.  C.)  R.  407.  It  is 
equall}-  well  settled,  that  an  estoppel  iii  pais  is  created  by  the  accept- 
ance of  possession  under  a  deed,  onlj-  when  the  deed  is  accepted  in  one  of 
those  relations  which  imply  an  obligation  to  return  the  possession,  and 
a  sort  of  allegiance  to  him  under  whom,  or  in  subjection  to  whose 
interests,  it  is  held ;  such  as,  in  the  relation  of  landlord  and  tenant, 
trustee  and  cestui  que  trust,  mortgagor  and  mortgagee.  Per  Baldwin, 
J.,  Williston  V.  Watson,  3  Pet.  47,  48 ;  Slight's  Lessee  v.  Rochester, 
7  Wheat.  548  ;  Watkins  v.  Holman,  16  Pet.  53,  54.  Even  in  one  of 
these  relations,  as  of  landlord  and  tenant,  it  exists  only  when  posses- 
sion has  been  received  under  the  lease,  and  does  not  continue  after  the 
landlord's  title  has  determined,  or  the  tenant  has  been  either  actually 
or  constructively  evicted.  Doe  v.  Barton,  11  Ad.  &  El.  307 ;  s.  c.  39 
Eng.  C.  L.  R.  99  ;  Doe  v.  Smith,  4  M.  &  S.  347 ;  Doe  v.  Edwards,  5 
Barn.  &  Ad.  1065  ;  Doe  v.  Mills,  2  Ad.  &  El.  17 ;  Doe  v.  Birchmore, 
9  lb.  662.  It  is  an  extension  of  such  an  estoppel  quite  beyond  its 
reason,  to  apply  it  to  the  ordinary  relation  of  grantor  and  grantee, 
where  the  latter,  claiming  by  virtue  of  his  own  purchased  right  and 
having  paid  his  money  for  his  title,  is  under  no  obligation  whatever  to 
his  grantor,  or  to  tlie  widow  claiming  b3^  virtue  of  his  grantor's  seisin, 
in  regard  to  it.  As  said  by  Mr.  Justice  Wilde  {Small  v.  Proctor,  15 
Mass.  499),  "The  grantee  may  be  permitted  to  show  that  his  grantor 
■was  not  seised,  as  is  every  day  permitted  in  actions  of  covenant." 

Indeed,  it  would  seem  little  short  of  an  absurdity  to  hold,  that  a  part}' 
receiving  possession  under  a  deed  is  equitably'  estopped,  as  long  as  his 
possession  continues,  to  deny  the  seisin  of  his  grantor,  because,  along 
with  the  possession,  he  took  covenants  of  warranty  to  guard  him,  as  far 
as  damages  might,  against  the  contemplated  possibilitv  that  his  grantor 
micrht  not  ultimately  prove  to  be  entitled  to  that  which  he  affected  to 
convey.  And  see  Smith  v.  Strong,  14  Pick.  148  ;  Barker  v.  Talman, 
2  Mete.  32 ;  Osterhaut  v.  Shoemaker ;  Sparrow  v.  Kingman,  1 
Comst.  (Appeals)  R.  252-254 ;  Kenada  v.  Gardner,  3  Barb.  Sup. 
R.  589.  The  claim  to  dower,  here  pretended,  finds  as  little  support 
in  the  theory  as  in  the  pleadings  of  this  case,  and  the  bill  must  be 
dismissed,  with  costs. 
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SECTION  IV. 

EXECUTORY    DEVISES. 
Note.  —  See  Buckworth  y.  Thirkell,  3  B.  &  P.  652  n.  (1785),  p.  690  ante. 

RAY  V.  PUNG, 
King's  Bench.     1822. 
[Reported  5  B.  •!:  Aid.  561.] 

The  Vice- Chancellor  sent  the  following  case  for  the  opinion  of  this 
court. 

B}'  indentures  of  lease  and  release,  dated  the  25th  and  26th  Septem- 
ber, 1800,  certain  lands,  &c.,  in  Essex,  were  duly  convej'ed  and  as- 
signed by  Golding  Raj'  the  elder,  his  heirs  and  assigns,  to  the  use 
of  such  persons,  and  for  such  estates,  and  in  such  proportions,  and 
for  such  terms  of  j'ears,  and  under  such  provisoes,  &c.,  a;nd  subject  to 
such  charges,  and  in  such  manner  as  James  Ray,  by  any  deed  or  deeds 
bj'  him  signed,  sealed,  and  executed  in  the  presence  of,  and  attested 
bj'  two  or  more  credible  witnesses,  should  from  time  to  time  declare, 
direct,  limit,  or  appoint  the  same ;  and  as  to  the  estate  or  estates  so 
to  be  appointed,  if  anj'  should  be,  which  should  respectively  end  and 
determine  ;  and  as  to  such  part  and  parts  of  the  said  premises  whereof 
no  such  declaration,  limitation,  or  appointment  should  be  made,  and  in 
default  of,  and  in  the  mean  time,  until  any  such  should  be  made,  to  the 
use  of  James  Raj-,  his  heirs  and  assigns,  forever.  James  Raj-  after- 
wards duly  made,  and  executed,  in  the  presence  of  two  credible  wit- 
nesses, certain  indentures  of  lease,  appointment  and  release,  dated  the 
29th  and  30th  of  March,  1816  ;  by  which  it  was  witnessed,  that  James 
Ray,  for  the  valuable  consideration  therein  mentioned,  by  virtue  of  the 
power  or  authority  to  him  given  bj-  the  flrst-mentioned  indentures,  and 
of  all  and  every  other  power  and  powers  him  in  any  wise  enabling  in 
that  behalf,  did  irrevocably  declare,  limit,  and  appoint,  that  all  the  said 
lands,  &c.,  should,  from  and  after  the  execution  of  those  indentures, 
remain  and  be  to  the  uses  upon  the  trusts,  and  for  the  intents  and  pur- 
poses thereinafter  limited,  expressed,  and  declared  concerning  the  same ; 
and  by  the  same  indenture  it  was  also  witnessed,  that  for  the  consider- 
ation aforesaid,  and  for  further  assurance,  James  Ray  did  grant,  bar- 
gain, sell,  release,  and  confirm  unto  the  plaintiff,  Golding  Ray,  the 
younger,  in  his  possession  then  being  bj-  virtue  of  the  said  lease,  and 
to  his  heirs,  the  said  lands,  &c. ;  to  hold  the  same  unto  the  said  Gold- 
ing Hay  the  younger,  his  heirs  and  assigns,  to  th^  uses,  upon  the  trusts, 
and  for  the  intents  and  purposes  thereinafter  expressed  and  declared 
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concerning  the  same  ;  and  it  was  by  the  same  indenture  declared,  that 
as  well  the  appointment  as  also  the  grant  and  release  thereinbefore  con- 
tained, should  respectively  operate  and  inure  to  certain  uses,  and  upon 
certain  trusts  therein  expressed  and  contained  in  favor  of  Golding  Ray 
the  younger.  James  Ray,  at  tlie  time  of  the  execution  of  the  last- 
mentioned  indentures  in  1816,  was  married;  and  he  and  his  wife  are 
still  living.  The  question  for  the  opinion  of  the  court  was,  whether, 
under  the  circumstances,  the  wife  of  James  Raj*  would  be  dowable  out 
of  the  lands,  tenements,  and  hereditaments  comprised  in  the  herein- 
before stated  indentures,  in  case  of  her  surviving  her  husband.  The 
case  was  argued  at  the  sittings  before  last  Michaelmas  Term,  bj' 

Preston,  for  the  plaintiff. 

Barber,  for  the  defendant. 

Cur.  adv.  vult. 

The  following  certificate  was  afterwards  sent :  — 

This  case  has  been  argued  before  us  ;  and  we  are  of  opinion,  that 
under  the  circumstances,  the  wife  of  James  Ray  will  not  be  dowable  out 
of  the  lands,  tenements,  and  hereditaments  comprised  in  the  herein- 
before stated  indentures,  in  case  of  her  surviving  her  husband. 

C.  Abbott.  J.  Bayley. 

G.  S.  HoLROYD.         W.  D.  Best. 


MOODY  V.   KING. 
Common  Pleas.     1825. 

[Reported  2  Bing.  447.] 

On  the  4th  March.  1802,  William  Frost  the  younger  and  Catherine 
Mood3-,  the  female  plaintiff,  intermarried.  C.  Moody  continued  the 
wife  of  W.  Frost  till  his  death.  William  Frost  the  elder,  the  father  of 
W.  F.  the  younger,  was,  at  the  time  of  making  his  will,  and  continued 
thereafter  till  the  time  of  his  death,  seised  in  fee  simple  of  the  manor  of 
Brlnklej-,  otherwise  Brinkley  Hall,  in  the  parishes  of  Brinklej',  Weston, 
Willingham,  and  Carlton,  in  the  County  of  Cambridge,  and  of  divers 
houses  and  lands  in  tlie  same  parishes. 

On  the  6th  of  April,  1805,  W.  F.  the  elder  duly  made  and  published 
his  last  will  and  testament  in  writing,  executed  and  attested,  to  pass 
freehold  estates,  in  the  words  following:  "I,  W.  F.,  give  and  bequeath 
to  mj'  son  W.  F.  and  his  heirs  forever,  all  my  houses  and  lands,  with 
all  their  appurtenances  thereunto  belonging ;  also  1  give  to  my  well- 
beloved  wife,  Rebecca  Frost,  the  sum  of  £100,  of  good  and  lawful 
money,  yearly  and  every  year  during  her  natural  life,  to  be  paid  her 
by  the  aforesaid  W.  F.  half-yearly  out  of  the  estate ;  and  if  the  said 
W.  F.  should  have  no  children,  child,  or  issue,  the  said  estate  is,  on 
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the  decease  of  the  said  W.  F.,  to  become  the  property  of  the  heir-at- 
law,  subject  to  such  legacies  as  he  the  said  W.  F.  may  leave  by  will,  to 
any  of  the  younger  branches  of  the  family." 

W.  F.  did  not  revoke  nor  alter  his  said  will,  and  died  on  the  25th 
August,  1807,  leaving  Rebecca,  his  wife,  since  deceased,  and  W.  F. 
the  younger,  the  devisee,  him  surviving ;  and  upon  the  death  of  W.  F. 
the  elder,  W.  F.  the  younger  took  possession  of  the  manor,  houses, 
and  lands  so  devised  to  him,  and  coutinued  seised  thereof  or  of  part 
thereof,  and  of  land  allotted  to  W.  F.  the  younger  by  the  commis- 
sioners under  an  Act  of  Parliament  for  enclosing  the  parish  of  Brinkley, 
in  lieu  of  the  remainder  thereof,  under  the  will,  till  his  death.  On  or 
a))out  the  26th  October,  1818,  W.  F.  the  younger  died,  and  left  C. 
Moody  his  widow  and  Rebecca,  the  wife  of  Robert  King,  his  heiress- 
at-laW  him  surviving.  The  manor,  houses,  and  lands  were  subject  to 
one  or  more  long  term  or  terms  of  years,  created  by  W.  F.  the  elder, 
or  some  former  owner  thereof,  which  were  at  the  time  of  argument 
vested  in  some  person,  in  trust  for  the  persons  entitled  to  the 
inheritance. 

After  the  death  of  W.  F.  the  younger,  Robert  King  and  his  wife 
obtained  a  verdict  in  an  action  of  ejectment,  which  they  brought 
against  C.  Mood}-,  then  C.  Frost,  widow,  and  in  June,  1820,  they 
were  put  into  possession  of  the  said  manor  and  other  hereditaments 
devised. 

In  Trinity  Term,  1  G.  4,  King  and  his  wife  conveyed  the  estates  by 
fine,  to  Robert  William  King,  the  defendant,  in  fee  simple. 

The  plaintiffs  intermarried  in  1821,  and  filed  their  bill  in  Chancery, 
for  a  discovery  and  an  account  of  the  rents  and  profits  of  the  estates, 
and  to  have  dower  assigned  thereout  to  C.  Mood3',  as  the  widow  of 
W.  F.  the  younger. 

To  this  bill  the  defendant  filed  a  demurrer. 

On  the  12th  May,  1824,  the  demurrer  came  on  to  be  heard  before  the 
Vice-  Chancellor,  when  he  directed  the  above  case  to  be  stated  for  the 
opinion  of  the  Court  of  Common  Pleas  upon  the  question, 

Whether  the  plaintiflf,  Catherine,  was  entitled  to  dower  out  of  the 
estate  which  W.  F.  the  ^-ounger  took  in  the  hereditaments  mentioned 
in  the  will  of  his  father,  W.  F.  the  elder?    And  now, 

Wilde,  Serjt.,  for  the  plaintiffs. 

Cross,  Serjt.,  contra. 

Best,  C.  J.  Lord  Alvanly  does  not  seem  to  approve  the  decision  of 
Lord  Mansfield  in  Buekworth  v.  Thirkell,  3  B.  &  P.  652,  note ;  and 
according  to  his  Lordship's  account  of  it,  the  case  made  a  noise  in 
Westminster  Hall  at  the  time  the  judgment  was  given.  The  great 
respect  I  feel  for  Lord  Alvanlj-  and  the  bar,  is  such  as  to  make  me 
pause  before  I  make  up  my  mind  as  to  the  certificate  that  should  be 
sent  to  the  Vice-Chancellor.  I  must,  however  be  permitted  to  say, 
that  after  a  decision  of  the  Court  of  King's  Bench,  which  was  much 
considered  before  it  was  pronounced,  has  remained  unimpeached  for 
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more  than  fort}-  j-ears,  and  has  been  confirmed  by  the  case  of  Good- 
enough  V.  Goodenough,  referred  to  in  Mr.  Preston's  work  on  Abstracts, 
vol.  iii.  372,  we  ought  not  to  overturn  it,  unless  it  establishes  a  rule 
productive  of  injustice  and  inconvenience.  Whatever  conveyancers 
might  have  thought  of  the  case  when  it  was  first  decided,  the}'  have 
since  considered  it  as  having  settled  the  law,  and  it  would  be  productive 
of  much  confusion  to  unsettle  it  again.  A  woman  by  marriage  not  oiil}' 
surrenders  to  her  husband  the  personal  property  of  which  she  is  then 
possessed,  and  profits  of  her  real  property,  but  also  her  capacity  of 
acquiring  property  during  her  coverture;  she  has,  therefore,  an  equi- 
table claim  to  provision  out  of  her  husband's  property  on  his  death. 
Before  trusts  were  introduced,  and  real  estates  were  devisable,  dower 
was  the  only  mode  hy  which  a  provision  could  be  made  for  a  married 
woman  :  if  the  husband  did  not  specially  endow  her  at  the  time  of  mar- 
riage, as  by  dower  ad  ostium  ecclesice,  the  law  in  its  justice  gave  her  a 
third  of  the  estate  of  which  he  died  seised,  for  her  life.  A  more  suit- 
able maintenance  may  now  be  secured  to  her  b}-  settlement ;  but  if  the 
husband  omits  to  make  a  settlement,  or  the  parties  were  at  the  time  of 
the  marriage  poor,  and  afterwards  by  industry  or  good  fortune  he 
acquires  an  estate,  she,  whose  fate  is  united  to  his  for  worse  and  better, 
cannot  have  a  proper  allowance  better  secured  to  her,  if  tlie  husband 
should  be  indisposed  to  do  what  is  just,  than  bj-  the  law  of  dower. 

If  there  is  any  right  that  ought  to  be  favored  in  a  court  of  justice,  it 
is  the  widow's  right  to  an  independent  maintenance ;  but  this  right  is 
to  be  attempted  to  be  got  rid  of  bj'  a  technical  argument,  by  a  mere 
quibble  on  words.  It  is  admitted,  that  when  an  estate  in  fee  is  given 
to  a  man  if  he  has  children,  his  wife  will  be  entitled  to  dower,  although 
he  has  no  child  ;  but  it  is  insisted,  that  if  an  estate  in  fee  be  given  him 
without  an}'  such  condition,  and  it  is  afterwards  added,  that  if  he  has 
no  children  at  the  time  of  his  death  then  the  estate  shall  go  to  A.  B., 
his  wife  is  not  dowable.  This  distinction  is  unworthy  of  a  science 
which  is  to  settle  equitably  the  rights  of  the  subjects  of  this  country. 
The  rule  of  law,  as  given  us  by  Littleton,  is  simple  and  just.  (Sect.  53.) 
"When  the  husband  is  seised  of  such  an  estate  in  tenements,  &c.,  so 
as  by  possibility  it  may  happen  that  the  wife  may  have  issue  by  her 
husband,  and  that  the  same  issue  may  by  possibility  inherit  the  same 
tenements  of  such  an  estate  as  the  husband  hath,  as  heir  to  the  husband 
of  such  tenements,  she  shall  have  her  dower  ;  otherwise  not." 

The  children  of  William  Frost  must  have  inherited  an  estate  in  fee 
simple  indefeasible,  had  any  survived  him,  and  the  executory  devise 
would  have  been  at  an  end ;  the  case  of  his  widow  comes  within  the 
rule  in  Littleton.  It  would  be  a  strange  anomaly,  that  the  widow  of 
one  whose  issue  can  only  be  tenants  in  tail,  should  be  dowable,  and 
she  whose  children  would  be  tenants  in  fee  by  inheritance  from  their 
father,  should  not.  It  has  been  said  at  the  bar,  that  the  widows  of 
tenants  in  tail  were  dowable,  because  such  tenants  might  enlarge  their 
estates  into  fee  simple.    This  cannot  be  the  reason,  because  from  the 

VOL.  VI.  — 49 


770  MOODY  V.   KING.  [CHAP.  II. 

time  of  the  passing  the  Statute  de  donis  until  the  introduction  of 
recoveries,  which  was  not  earlier  than  Edward  the  3d,  or,  as  some  say, 
than  Edward  the  4th,  estates  tail  could  not  be  enlarged.  There  is 
no  doubt,  also,  that  when  estates  in  fee  simple  conditional  were  first 
introduced,  they  were  perpetual  entails,  and  j'et  the  wives  of  the 
tenants  were  dowable. 

It  has  been  said  at  the  bar,  that  if  you  hold  that  Catherine  Moody  is 
entitled  to  dower,  you  must  take  it  out  of  the  estate  of  the  person  who 
has  the  executory  devise,  to  whom  she  is  a  perfect  stranger :  this  is 
not  so ;  dower  is  part  of  the  estate  of  tlie  husband,  as  it  is  a  part  of 
tenant  in  tail's  estate,  who  dies  without  issue,  and  not  of  that  of  the 
remainder-man. 

The  following  certificate  was  afterwards  sent :  — 
We  have  heard  this  case  argued  bj'  counsel,  and  are  of  opinion,  that 
the  plaintiff,  Catherine,  is  at  law  entitled  to  dower  out  of  the  estate 
which  the  said  William  Frost  the  j-ounger  took  in  the  hereditaments 
mentioned  under  the  said  will  of  his  father,  William  Frost  the  elder, 
with  a  cesset  executio  during  the  terms. 

W.  D.  Best.    J.  Bdrrough, 
J.  A.  Park.     S.  Gaselee.'' 

Note.  —  Loss  of  Dower.  In  the  United  States,  a  voluntary  conveyance  by  a  man, 
on  the  eve  of  marriage,  unknown  to  the  intended  wife,  and  intended  to  deprive  her  of 
dower,  can  be  set  aside  by  her.  Smith  v.  Swith,  2  Halst.  Ch.  515  (1847).  But  see 
Baker  v.  Chase,  6  Hill,  482  (1844).  Secus  in  England.  See  1  Eoper,  Husband  &  Wife 
(2d  ed.)  355,  Jacob's  note. 

There  is  no  dower  in  land  which  before  the  marriage  a  husband  has  agreed  by  an  oral 
contract  to  sell,  and  which  after  the  marriage  he  conveys  accordingly.  Oldham  v.  Sale, 
1  B.  Mon.  76  (1840). 

The  widow  of  a  man  attainted  of  treason  had  no  dower  even  in  the  lands  conveyed 
by  hira  before  the  treason.  Gate  v.  Wiseman,  Dyer,  140  h  (1557).  But  see  Sewall  v. 
Lee,  9  Mass.  363  (1812). 

A  claim  of  dower  will  not  prevail  against  a  dedication  to  public  uses.  Gwyniie  v. 
Cincinnati,  3  Ohio,  24  (1827). 

By  St.  33  Edw.  I.  CWestm.  II.)  (1285)  c.  84,  it  is  provided  that  "if  a  wife  will- 
ingly leave  her  husband,  and  go  away,  and  continue  with  her  advouterer,  she  shall 
be  barred  forever  of  action  to  demand  her  dower  that  she  ought  to  have  of  her  hus- 
band's lands,  if  she  be  convict  thereupon,  except  that  her  husband  willingly,  and 
without  coercion  of  the  Church,  reconcile  her,  and  suffer  her  to  dwell  with  him  ;  in 
which  case  she  shall  be  restored  to  her  action."  On  this  Statute  see  2  Inst.  435,  436  ; 
Sethringtm.  v.  Graham,  6  Bing.  135  (1829) ;  Woodward  v.  Dowse,  10  C.  B.  N.  s.  722 
(1861)  ;  Cogswell  Y.  Tibhetts,  3  N.  H.  41  (1824)  ;  Bell  v.  Nealy,  1  Bail.  312  (1829). 
In  many  of  the  States  this  Statute  is  not  in  force,  the  laws  concerning  divorce  having 
taken  its  place.  Lakin  v  Lakin,  2  Allen,  45  (1861)  ;  Bryan  v.  Batcheller,  6  R.  1.  543 
(1860). 

If  a  deed  in  which  a  wife  has  joined  to  release  dower  is  set  aside  as  in  fraud  of 
creditors,  the  right  to  dower  revives.     Malloney  v.  Eoran,  49  N.  Y.  Ill  (1872). 

1  See  Co.  Lit.  241  a,  Butler's  note ;  Doe  v.  Hutton,  3  B.  &  P.  643,  651-54  (1804)  ; 
Jones  V.  Hughes,  27  Grat.  560  (1876)  ;  Pollard  v.  Slaughter,  92  N.  C.  72  (1885). 


SECT,  v.]  JOINTUKES.  771 


SECTION  V. 

JOINTDKES. 

27  Henkt  VIII.  (1536),  c.  10,  §  VI.  And  be  it  further  enacted  by 
the  authority  aforesaid,  that  whereas  divers  persons  have  purchased,  or 
have  estate  made  and  conveyed  of  and  in  divers  lands,  tenements  and 
hereditaments  unto  tliem  and  to  their  wives,  and  to  the  heirs  of  the 
husband,  or  to  the  husband  and  to  the  wife,  and  to  the  heirs  of  their 
two  bodies  begotten,  or  to  the  heirs  of  one  of  their  bodies  begotten,  or 
to  the  husband  and  to  the  wife  for  term  of  their  lives,  or  for  term  of 
life  of  the  said  wife ;  (2)  or  where  any  such  estate  or  purchase  of  any 
lands,  tenements,  or  hereditaments,  hatli  been  or  hereafter  shall  be 
made  to  any  husband  and  to  his  wife,  in  manner  and  form  expressed, 
or  to  any  other  person  or  persons,  and  to  their  heirs  and  assigns,  to  the 
use  and  behoof  of  the  said  husband  and  wife,  or  to  the  use  of  the  wife, 
as  is  before  rehearsed,  for  the  jointer  of  the  wife ;  (3)  that  then  in 
every  such  case,  everj'  woman  married,  having  such  jointer  made  or 
hereafter  to  be  made,  shall  not  claim,  nor  have  title  to  have  anj-  dower 
of  the  residue  of  the  lands,  tenements  or  hereditaments,  that  at  any 
time  were  her  said  husband's,  by  whom  she  hath  anj'  such  jointer,  nor 
shall  demand  nor  claim  her  dower  of  and  against  them  that  have  the 
lands  and  inheritances  of  her  said  husband  ;  (4)  but  if  she  have  no  such 
jointer,  then  she  shall  be  admitted  and  enabled  to  pursue,  have  and 
demand  her  dower  by  writ  of  dower,  after  the  due  course  and  order  of 
the  common  laws  of  this  realm  ;  this  Act,  or  any  law  or  provision  made 
to  the  contrary  thereof  notwithstanding. 

§  VII.  Provided  alway,  that  if  any  such  woman  be  lawfully-  expulsed 
or  evicted  from  her  said  jointer,  or  from  any  part  thereof,  without  an}- 
fraud  or  covin,  bj-  lawful  entry,  action  or  by  discontinuance  of  her 
husband,  then  every  such  woman  shall  be  endowed  of  as  much  as  the 
residue  of  her  husband's  tenements  or  hereditaments,  whereof  she  was 
before  dowable,  as  the  same  lands  and  tenements  so  evicted  and 
expulsed  shall  amount  or  extend  unto. 

§  VIII.  Provided  also,  that  this  Act,  nor  anything  therein  contained 
or  expressed,  extend  or  be  in  any  wise  hurtful  or  prejudicial  to  any 
woman  or  women  heretofore  being  married,  of,  for  or  concerning  such 
right,  title,  use,  interest  or  possession,  as  they  or  any  of  them  have, 
claim  or  pretend  to  have  for  her  or  their  jointer  or  dower,  of,  in  or  to 
any  manors,  lands,  tenements,  or  other  hereditaments  of  any  of  their 
late  husbands,  being  now  dead  or  deceased ;  anything  contained  m 
this  Act  to  the  contrary  notwithstanding. 
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§  IX.  Provided  also,  that  if  any  wife  have,  or  hereafter  shall  have 
any  manors,  lands,  tenements  or  hereditaments  unto  hei-  given  and 
assured  after  marriage,  for  term  of  her  life,  or  otherwise  in  jointer, 
except  the  same  assurance  be  to  her  made  by  Act  of  Parliament,  and 
the  said  wife  after  that  fortune  to  overlive  her  said  husband,  in  whose 
time  the  said  jointer  was  made  or  assured  unto  her,  that  then  the  same 
■wife  so  overliving  shall  and  may  at  her  liberty,  after  the  death  of  her 
said  husband,  refuse  to  have  and  take  the  lands  and  tenements  so  to  her 
given,  appointed  or  assured  during  the  coverture,  for  term  of  her  life, 
or  otherwise  in  jointer,  except  the  same  assurance  be  to  her  made  by 
Act  of  Parliament,  as  is  aforesaid ;  (2)  and  thereupon  to  have,  ask, 
demand  and  take  her  dower  by  writ  of  dower  or  otherwise,  according 
to  the  common  law,  of  and  in  all  such  lands,  tenements  and  heredita- 
ments as  her  husband  was  and  stood  seised  of  any  state  of  inheritance 
at  any  time  during  the  coverture,  anything  contained  in  this  Act  to  the 
contrary  thereof  notwithstanding. 


VERNON'S   CASE. 
Common  Pleas.    1572. 

[Reported  i  Co.  1.] 

In  a  writ  of  dower  brought  by  Marj-  Vernon  against  John  Vernon, 
Esq.,  of  the  manor  of  Sudbury,  in  the  County-  of  Derby,  the  tenant 
pleaded,  that  her  husband  was  also  seised  of  certain  lands  in  the  same 
county  in  his  demesne  as  of  fee,  and  by  deed  indented,  thereof  en- 
feoffed Sir  Thomas  GifTord,  Knight,  and  others  and  their  heirs,  to  the 
use  of  himself  for  the  term  of  his  life,  without  impeachment  of  waste, 
and  after  his  decease,  to"  the  use  of  the  demandant,  then  his  wife,  for 
the  term  of  her  life  :  and  after  her  decease  to  the  use  of  the  right  heirs 
of  the  husband ;  and  averred,  that  the  said  estate  for  life  so  limited  to 
the  said  demandant,  was  for  her  jointure,  and  in  full  satisfaction  of  her 
dower,  and  that  after  the  death  of  her  husband,  the  demandant  entered 
into  the  said  land  so  limited  to  her  for  her  jointure,  and  agreed  to  it : 
to  which  the  demandant  replied,  and  confessed  the  said  feoffment,  and 
the  limitation  of  the  uses,  soil,  to  the  use  of  the  husband  for  his  life, 
without  impeachment  of  waste,  and  afterwards  to  the  use  of  the  de- 
mandant, for  her  life  ;  but  further  said,  that  the  limitation  to  the  wife 
for  life  was  upon  condition  that  she  should  perform  the  last  will  of  her 
husband ;  and  showed  all  the  will  in  certain,  in  which  divers  things 
were  to  be  performed  bj-  the  demandant,  and  demanded  judgment  if 
the  tenant  should  be  admitted  and  received  to  aver,  that  this  estate  so 
limited  to  the  wife  upon  the  said  condition,  was  for  the  jointure  of  the 
wife,  and  in  satisfaction  of  her  dower ;  upon  which  matter  the  tenant 
demurred  in  law  ;  and  in  this  case  five  points  were  resolved  :  — 
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1st.  That  bj-  tbe  rule  of  the  common  law,  a  right  or  title  which  any- 
one has  to  any  lands  or  tenements  of  any  estate  of  inheritance  or  free- 
hold, cannot  be  barred  by  acceptance  of  any  manner  of  collateral  satis- 
faction or  recompense  :  as  if  A.  disseises  B.  tenant  for  life  or  in  fee  of 
the  manor  of  Dale,  and  afterwards  gives  the  manor  of  Sale  to  B.  and 
his  heirs,  in  full  satisfaction  of  all  his  rights  and  actions  which  he  has 
in  or  for  the  manor  of  Dale,  which  B.  accepts,  yet  B.  may  enter  into 
the  manor  of  Dale,  or  recover  it  in  an^-  real  action  :  for  a  right  or  title 
of  freehold  or  inheritance  cannot  be  barred  by  any  collateral  satisfac- 
tion, but  bj'  release  or  confirmation,  or  an  act  which  tantamounts,  and 
therefore  it  is  commonly  said  in  our  books,  that  accord  with  satisfaction 
is  a  good  plea  in  personal  actions,  where  damages  are  only  to  be  recov- 
ered, and  not  in  real  actions  :  vide  13  H.  7,  13,  20,  &c.  And  that  was 
the  reason  that  no  collateral  satisfaction  or  recompense  made  to  the 
wife  in  satisfaction  of  her  dower,  was  any  bar  of  her  dower  by  the  com- 
mon law  :  but  dower  ad  ostium  ecdesice,  or  ex  ussensu  patris  concluded 
her  of  her  dower,  if  she  entered  into  the  land  so  assigned,  after  the 
death  of  her  husband :  for  the  law  allows  them,  being  made  in  such 
form  as  the  law  requires,  to  be  dowers  in  law.  But  if  a  man  in  con- 
sideration of  a  marriage  afterwards  to  be  had  with  A.  makes  an  estate 
of  certain  lands  to  her  for  her  life,  in  full  satisfaction  of  all  the  dower 
which  after  marriage  may  accrue  to  her  in  any  of  his  lands,  and  after- 
wards they  intermarrj-,  that  was  no  bar  of  her  dower  at  the  common 
law,  for  two  reasons  ;  one,  because  she  had  no  title  of  dower  at  the 
time  of  the  acceptance  of  the  satisfaction,  but  it  accrued  after ;  sec- 
ondly, because  no  collateral  satisfaction  can  bar  any  right  or  title  of 
any  inheritance  or  freehold,  as  hath  been  said,  and  thereby  the  doubt 
in  29  E.  3,  3,  is  well  resolved.  So  if  the  husband  purchases  or  causes 
an  estate  to  be  made  to  him  and  his  wife  for  life,  or  in  tail,  in  full  satis- 
faction of  her  dower,  and  dies,  that  was  no  bar  of  her  dower  at  the  com- 
mon law,  causa  qua  supra :  so  if,  after  the  death  of  the  husband,  the 
heir  makes  an  estate  to  the  wife  for  life  of  any  land  (whereof  she  is  not 
dowable)  in  full  satisfaction  of  her  dower,  that  is  no  bar  of  her  dower  : 
vide  the  case  now  in  the  reports  of  the  Lord  Dyer,  1  Mar.  91,  ace,  and 
vide  31  E.  3,  scire  facias  99.  Before  the  making  of  the  Statute  of  27 
H.  8,  cap.  10,  the  greatest  part  of  the  land  in  England  was  convej'ed 
to  sundry  persons  to  uses ;  and  forasmuch  as  a  wife  was  not  dowable 
of  uses,  her  father  or  fi'iends  upon  her  marriage  procured  the  husband 
to  take  an  estate  from  his  feoffees,  or  others  seised  to  his  use,  to  him 
and  to  his  wife,  before  or  after  marriage,  for  their  lives,  or  in  tail,  for 
a  competent  provision  for  the  wife  after  the  husband's  death  :  then 
comes  the  Statute  of  27  Hen.  8,  which  transfers  the  possession  and 
estate  of  the  lands  to  the  use,  by  which  the  husbands  were  seised 
accordingly ;  and  by  consequence,  if  further  provision  had  not  been 
made,  the  wives  would  have  as  well  their  dowers  as  their  jointures, 
for  the  reasons  aforesaid ;  and  for  this  reason  the  branches  concern- 
ing jointures  were  added  to  the  said  Statute  of  27  H.  8.     And  there- 
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fore  it  was  resolved,  that  if  this  estate  in  the  case  at  bar  limited  to  the 
wife,  was  not  within  the  said  Act  of  27  H.  8,  that  bj-  Ihe  common  law 
it  was  no  bar  of  the  demandant's  dower,  but  that  she  should  have  both. 
Secondlj-.  It  was  resolved  that  if  a  man  makes  a  feoffment  to  the  use 
of  himself  for  life,  and  afterwards  to  the  use  of  his  wife  for  her  life,  for 
the  jointure  of  his  wife,  that  such  estate  in  remainder  is  within  the  intent 
of  the  said  Act  of  27  H.  8.  For  although  the  Statute  expresses  par- 
ticularl}'  these  five  forms,  1.  To  the  husband  and  wife,  and  to  the 
heirs  of  the  husband ;  2.  To  the  husband  and  wife,  and  to  the  heirs 
of  their  two  bodies ;  3.  To  the  husband  and  wife,  and  to  the  heirs  of 
the  body  of  one  of  them ;  4.  To  the  husband  and  his  wife  for  their 
lives ;  5.  To  the  husband  and  wife  for  the  life  of  the  wife ;  and  j-et 
many  other  estates  not  there  expressed  are  within  this  Act,  for  tlie 
said  particular  forms  are  put  but  for  examples,  and  not  to  exclude 
any  other  estate,  which  is  to  such  efiect,  and  agrees  with  the  intent  of 
the  makers  of  the  Act ;  and  although  it  was  objected,  that  all  the  ex- 
amples expressed  in  the  Act  are  of  a  joint  estate  made  to  the  husband 
and  wife,  and  none  of  them  to  the  wife  onlj-,  nor  by  wa}'  of  remainder  ; 
although  by  a  proviso  in  the  same  Act,  it  is  provided,  "  That  if  any 
wife  shall  have  any  manors,  lands,  &c.  unto  her  assured  after  marriage, 
for  the  term  of  her  life,  or  otherwise,  in  jointure,  &c."  so  as  the  letter 
of  the  Act  imports  a  joint  estate,  and  that  this  word  Junctur a  implies  a 
joint  estate,  and  that  the  dowers  of  women  are  much  favored  in  law ; 
j'et  it  was  resolved,  that  all  is  of  one  effect  as  to  the  wife,  to  limit  an 
estate  to  the  husband  and  wife  for  their  lives,  and  to  the  husband  for 
his  life,  the  remainder  to  the  wife  for  her  life ;  for  the  one  estate  is  as 
beneficial  to  the  wife  as  the  other;  vide  after  the  case  of  Ashton  as  to 
this  point.  But  it  was  resolved,  that  the  estate  which  by  force  of  this 
Act  shall  be  in  lieu  and  bar  of  her  dower,  ought  bj-  the  limitations 
thereof  to  take  effect  immediately  after  the  husband's  death,  for  it 
plainlj'  appears  bj-  all  the  examples  expressed  in  the  said  Act,  scil. 
that  the  estates  of  the  wives  shall  take  eflTect  immediately  after  the 
death  of  their  husbands ;  and  therefore  no  other  estate  not  expressed 
in  the  Act  shall  be  taken  bj'  the  equity  of  the  Act,  unless  it  has  the 
same  beginning  for  the  benefit  of  the  wives,  as  the  examples  purport : 
and  therefore  if  the  husband  makes  a  feoffment  in  fee  to  the  use  of 
himself  for  life,  and  afterwards  to  the  use  of  B.  for  his  life,  and 
afterwards  to  the  use  of  his  wife  for  life,  for  her  jointure,  it  is  not 
within  the  Act,  although  B.  dies,  living  the  husband ;  so  if  the  hus- 
band makes  a  feoffment  in  fee  to  -the  use  of  A.  for  his  life,  and 
afterwards  to  the  use  of  his  wife  for  her  life,  for  her  jointure,  it  is 
not  within  the  Act,  although  A.  dies,  living  the  husband.  For  in  these, 
and  other  like  cases,  forasmuch  as  at  the  time  of  the  limitation  of  the 
estates  they  were  out  of  the  Act,  because  it  was  not  certain  that  the 
estate  of  the  wife  would  take  effect  immediately  by^  the  death  of  the  hus- 
band as  it  ought  by  the  Act,  no  subsequent  event  can  make  them  within 
the  Act.     For  quod  ah  initio  non  valet,  in  tractu  temporis  non  con- 
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valescet ;  et  quce  malo  sunt  inchoata  principio,  vix  est  ut  bono  pera- 
gantur  exitu :  and  therefore  in  all  the  said  and  the  like  cases,  although 
the  wife  attains  to  them,  and  enters  and  takes  the  profits,  yet  she  shall 
have  the  dower  of  the  residue.  For  if  the  said  Act  doth  not  bar  her, 
the  common  law,  as  has  been  said  before,  will  not  conclude  her  in  such 
case  of  her  dower.  And  the  Lord  Dyer  said,  that  it  was  adjudged  in 
Queen  Mary's  time,  that  where  the  Duke  of  Somerset  purchased  lands 
to  him  and  to  the  Duchess  his  wife,  and  to  the  heirs  male  of  their  two 
bodies,  that  although  it  was  not  any  of  the  estates  put  for  example  in 
the  said  Act,  yet  it  was  adjudged,  that  it  was  within  the  intent  of  it, 
which  case  you  maj'  see  in  the  Lord  Dyer's  Rep.  1  Ma.  96.  Also  the 
Lord  Dj-er  said  that  it  was  resolved  in  the  time  of  Queen  Elizabeth, 
that  where  one  Ashton,  in  performance  of  covenants  of  a  marriage  to 
be  had  between  his  son  and  one  A.,  made  a  feoffment  to  the  use  of  A. 
for  her  life,  for  her  jointure,  and  afterwards  thej-  intermarried,  and  the 
husband  died,  it  was  a  jointure  within  the  intent  of  the  Act,  and  yet  all 
the  five  examples  are  of  estates  made  to  the  husband  and  wife  :  but  in 
the  said  case  of  Ashton,  the  said  estate  was  made  before  marriage,  so 
that  there  was  not  any  husband  or  wife  at  the  time  of  the  making  of  the 
estate  ;  also  the  estate  was  only  to  the  woman,  where  all  the  examples 
are  of  a  joint  estate,  but  all  is  of  one  eflfect,  which  case  you  may  see 
M.  6  and  7  Eliz.,  Dyer,  228. 

Thirdlj',  It  was  resolved,  that  although  the  estate  limited  to  the  wife 
was  upon  condition,  and  although  dower  (in  lieu  of  which  the  jointure 
comes)  at  the  common  law  was  an  absolute  estate  for  life,  yet  foras- 
much as  an  estate  for  life  upon  condition,  is  an  estate  for  life,  it  was 
within  the  words  and  the  intent  of  the  Act,  if  the  wife  after  the  death 
of  her  husband  accepts  it ;  for  it  was  agreed  that  a  jointure  is  a  com- 
petent livelihood  of  freehold  for  the  wife  to  take  effect,  iramediatelj' 
after  the  death  of  the  husband,  for  the  life  of  the  wife,  if  she  herself  is 
not  the  cause  of  the  determination  or  forfeiture  of  it ;  and  therefore  if 
the  husband  makes  a  feoffment  in  fee  to  the  use  of  his  wife,  for  another's 
life,  for  her  jointure,  it  is  not  within  the  Act,  for  the  estate  is  not  for  the 
wife's  life,  and  it  may  determine  without  her  act  or  default,  during  her 
life,  and  therebj'  she  will  be  destitute  of  a  livelihood :  but  if  a  man 
makes  a  feoffment  in  fee  to  the  use  of  himself  for  his  life,  and  after  to 
the  use  of  his  wife  durante  viduitate  sua  for  her  jointure,  that  is  an 
estate  for  her  life,  and  it  cannot  determine  without  her  own  act,  and 
therefore  it  is  a  jointure  within  the  said  Act.  The  same  law  of  an 
estate  made  to  the  wife  for  her  life,  upon  condition  ;  for  if  she  does  not 
break  the  condition,  it  is  an  estate  to  her  for  life.  And  in  the  case  at 
the  bar,  if  the  condition  binds  her  to  any  unreasonable  thing,  she  might 
have  waived  it,  but  when  she,  after  the  death  of  her  husband,  enters 
and  accepts  the  conditional  estate  for  her  jointure,  she  is  barred  of  her 
dower- 
Fourthly,  It  was  resolved,  that  if  a  jointure  is  made  to  a  woman 
before  marriage,  after  the  husband's  death,  the  wife  cannot  waive  it 
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and  take  her  dower,  as  she  ma}'  of  a  jointure  made  to  her  during  the 
marriage,  aud  that  by  force  of  the  said  proviso,  the  effect  of  which  is, 
that  if  any  woman  hath  any  manors,  lands,  tenements,  or  hereditaments 
assured  to  her  after  marriage  for  term  of  her  life,  or  otherwise  in  join- 
ture, &c.,  that  she,  after  the  death  of  her  husband,  shall  have  liberty 
to  refuse  it ;  by  which  they  resolved,  that  if  the  jointure  was  made 
before  marriage,  that  the  intent  of  the  makers  of  the  Act  was,  that  she 
should  not  refuse,  but  should  take  such  jointure  as  was  made  to  her. 
Vide  the  case  of  Ashton  put  before  as  to  this  purpose.  And  it  was 
said,  if  lands  are  conveyed  to  a  woman  before  marriage,  for  part  of  her 
jointure,  and  after  marriage  more  land  is  conveyed  to  her  for  her  full 
jointure,  and  in  satisfaction  of  her  whole  dower,  and  afterward  the  hus- 
band dies,  in  that  case  if  the  wife  waives  the  land  conveyed  to  her  use 
after  her  marriage,  she  shall  have  the  land  conveyed  to  her  before  the 
marriage,  and  her  dower  also  in  the  residue  ;  for  land  conveyed  to  a 
woman  in  part  of  her  jointure,  or  in  satisfaction  of  part  of  her  dower, 
is  no  bar  (for  the  uncertaintj-)  of  any  part  of  her  dower.  As  if  the 
debtor  gives  the  creditor  an  horse,  or  an}'  other  thing  in  satisfaction  of 
part  of  his  debt,  it  shall  be  a  bar  for  no  part  for  the  uncertainty.  Also 
the  words  of  the  Act  are,  for  the  jointure  of  wives,  and  not  for  part  of 
of  their  jointures. 

Fifthlj'.  It  was  resolved,  that  although,  in  the  case  at  bar,  the  estate 
of  the  wife  was  upon  express  condition  to  perform  his  will,  which  im- 
ports a  consideration  of  the  making  of  the  estate,  yet  it  maj'  be  averred 
to  be  for  the  jointure  of  his  wife,  for  the  one  consideration  stands  well 
■with  the  other ;  and  although  it  is  not  expressed  in  the  deed,  yet  it 
may  be  averred,  as  the  Lord  D^-er  said  it  was  adjudged  in  the  like  case 
between  Tillers  and  Heaumont,  in  the  time  of  Queen  Mary,  which  j'ou 
may  now  see  in  his  reports  4  and  5,  P.  and  M.  146.  And  in  the  case 
at  bar  the  case  is  stronger,  because  the  averment  is  given  bj'  the  said 
Act  of  27  H.  8,  by  the  words  in  the  Act,  for  the  jointure  of  the  wife ; 
and  in  this  case  the  Lord  D^'er  said,  that  the  case  of  6  E.  6,  Br.  Dower 
69,  was  misreported  ;  for  true  it  is,  that  it  was  resolved,  that  an  estate 
in  fee-simple  convej'ed  to  the  wife,  was  no  jointure  within  the  Statute, 
but  that  is  to  be  intended  within  the  Statute  of  11  H.  7,  20,  which  re- 
strains the  alienation  of  women,  which  Act,  neither  in  the  letter  nor  in 
the  meaning,  can  be  intended  when  a  woman  has  an  estate  in  fee-simple  ; 
for  to  restrain  such  estate  that  it  shall  not  be  aliened,  is  repugnant  and 
against  the  rule  of  the  common  law,  and  utterly  out  of  the  letter  and 
intention  of  the  Act :  but  he  said  that  an  estate  in  fee-simple  conveyed 
to  a  woman  for  her  jointure,  and  in  satisfaction  of  her  dower,  is  a  join- 
ture within  the  equitj'  of  the  said  Act  of  27  H.  8,  for  that  is  a  com- 
petent livelihood  to  the  wife  of  an  estate  of  freehold,  to  take  effect 
immediately  after  the  death  of  the  husband  for  all  the  wife's  life  and 
more :  and  the  Lord  Dyer  said,  it  was  so  resolved  in  Sir  Morris 
Dennis's  Case,  which  case  is  now  reported  8  Eliz.,  Dyer,  248.  And 
he  said,  that  the  reason  reported  by  Brook,  that  a  fee-simple  is  no 
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jointure  within  the  said  Act  of  27  H.  8,  is  because  such  jointure  is  not 
mentioned  in  the  Statute  ;  but  that  is  no  reason  in  law  for  three  rea- 
sons:  1st,  Because  the  principal  case  at  bar,  and  divers  other  cases 
put  before,  were  out  of  the  words  of  the  Act,  and  jet  were  within  the 
equity  and  intent  of  the  Act.  2d,  It  agrees  with  the  description  of  a 
jointure  agreed  and  resolved  before.  3d,  He  said,  this  estate  in  fee- 
simple  was  within  the  express  letter  of  the  Act,  for  the  words  of  the 
said  proviso  are,  "for  term  of  life,  or  otherwise, in  jointure,"  which 
word  "otherwise"  extends  to  all  other  estates  conve3ed  to  the  wife 
not  mentioned  before  in  the  Act,  which  are  as,  or  more,  beneficial  to 
the  wife  than  the  estates  before-mentioned ;  for  all  other  estates 
which  are  as  beneficial  to  the  wife,  or  more,  as  the  estates  mentioned 
in  the  Act,  are  within  this  word  "otherwise."  For  nota,  this  word 
"  otherwise  "  is  not  indefinite,  but  otherwise  in  jointure  ;  id  est,  for  a 
jointure,  which  is  as  much  as  to  saj-,  otherwise,  having  all  the  effect  of 
the  incidents  to  a  jointure  implied  in  the  said  five  examples,  or  more : 
and  if  an  estate  for  life,  in  tail,  or  fee-simple,  is  convened  to  the  wife 
for  her  jointure,  and  after  the  death  of  the  husband  she  is  evicted,  she 
shall  recover  her  dower  to  the  value  in  the  residue,  and  shall  have  but 
an  estate  for  life,  of  what  estate  soever  her  jointure  is,  b}'  an  express 
proviso  in  the  said  Act  of  27  H.  8.  So  that  upon  eviction  no  greater 
prejudice  shall  accrue  to  the  terre-tenant,  if  the  jointure  is  of  any  estate 
of  inheritance,  than  if  it  was  but  only  for  term  of  her  life.  And  after- 
wards judgment  in  the  principal  case  was  given  against  the  demandant. 
Note,  reader,  in  the  said  case  reported  by  the  Lord  Brooli,  it  is  further 
said,  that  a  devise  of  land  by  the  husband  to  the  wife  b^-  will  is  no  bar 
of  her  dower,  for  it  is  a  benevolence,  and  not  a  jointure,  per  Justiciar' 
as  it  is  there  reported  ;  and  that  is  good  law,  if  it  is  well  understood. 
And  as  to  that,  some  have  said,  that  no  estate  devised  by  will  can  be  a 
jointure  within  27  H.  8,  fof  two  reasons  :  1st,  That  by  the  said  Act  of 
27  H.  8,  the  whole  estate  of  the  feoffees  was  transferred  to  cestui  que 
use,  and  per  consequens  no  land  after  the  making  of  that  Act  was  de- 
visable till  the  Statute  of  32  H.  8,  and  therefore  a  devise  of  land,  which 
then  by  the  law  could  not  be  made,  cannot  be  within  the  said  Act  of 
27  H.  8.  The  other  reason  was,  because  evcrj'  jointure  intended  within 
the  Act  of  27  H.  8,  is  made  and  assured  either  before,  or  during  the 
coverture,  as  appears  by  the  said  Act,  but  a  devise  takes  its  effect  after 
the  husband's  death :  but  that  neither  of  these  is  anj-  reason  in  law, 
appears  by  the  resolution  following,  Mich.  38  and  39  Eliz.,  between 
Leak  and  Randall,  in  the  Court  of  Wards,  it  was  resolved  by  the 
two  Chief  Justices  et  tot'  cur'  that  if  a  man  devises  land  to  his  wife  for 
term  of  her  life  generallj-,  it  catmot  be  averred  to  be  for  the  jointure  of 
the  wife,  and  in  satisfaction  of  her  dower  for  two  reasons  :  1st,  Because 
a  devise  implies  a  consideration  in  itself,  and  therefore  as  a  devise  can- 
not be  averred  to  be  to  the  use  of  another  than  of  the  devisee,  unless  it 
is  expressed  in  the  will,  no  more  can  a  devise  be  averred  to  be  for  a 
jointure,  unless  it  is  so  expressed  in  the  will.     But  as  it  is  said  in  the 
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said  case  of  6  E.  6,  it  shall  be  taken  for  a  benevolence,  and  so  is  the 
said  case  of  6  E.  6,  to  be  intended.  2d,  The  whole  will  concerning 
lands  bj-  the  Statutes  of  32  and  34  H.  8,  ought  to  be  in  writing,  and  no 
averment  ought  to  be  taken  out  of  the  will,  which  cannot  be  collected 
by  the  words  contained  in  the  will.  But  if  a  man  devises  land  to  a 
woman  for  term  of  her  life,  or  in  tail,  &c.,  for  her  jointure,  and  in  satis- 
faction of  her  dower,  it  was  resolved  that  it  is  a  jointure  within  the  Act 
of  27  H.  8  ;  for  as  an  estate  for  life  m.ade  to  a  woman  for  her  jointure 
before  marriage,  when  she  is  not  his  wife,  is  within  the  eqnit}-  of  the 
said  Act,  so  an  estate  for  life,  devised  to  a  woman  for  her  life,  which 
takes  effect  after  his  death,  wheh  the  marriage  is  dissolved,  is  also 
within  the  equity  of  the  said  Act,  for  such  estate  well  agrees  with  the 
intent  of  the  makers  of  the  said  Act  of  27  H.  8,  and  with  the  said 
description  of  a  jointure  made  b^^  the  Justices  in  the  said  case  of  Ver- 
non. And  although  land  was  not  devisable  until  32  H.  8,  yet  it  is  fre- 
quent in  our  books,  that  an  Act  made  of  late  time  shall  be  taken  within 
the  equity  of  an  Act  made  long  time  before.  As  the  Statute  of  Marie- 
bridge,  which  was  made  anno  62  H.  5,  gav^  the  wardship  of  the  heir  of 
the  tenant  who  held  b}'  knight's  service,  notwithstanding  a  feoffment 
made  by  collusion,  at  which  time,  and  for  two  hundred  j-ears  and  more 
after,  that  is  to  say,  until  the  Statute  of  4  H.  7,  c.  17,  which  gave  the 
wardship  to  the  heir  of  cestui  que  use,  the  heir  of  cestui  que  use  was 
not  in  ward ;  and  yet  it  is  held  in  27  H.  8,  9,  a,  b,  that  if  cestui  que 
tise  after  the  Statute  of  4  H.  7,  makes  a  feoffment  in  fee  bj'  collusion 
to  defraud  the  lord  of  his  ward,  it  is  taken  within  the  equity  of  the  Stat- 
ute of  Marlebridge.  Also  the  Statute  de  Donis  Uonditionalibus  made 
13  E.  1,  as  to  the  warrant^'  of  tenant  in  tail  with  assets  is  taken  within 
the  equit}'  of  the  Statute  of  Gloucester,  cap.  3,  made  anno  6  E.  1,  as  it 
is  held  in  11  E.  2,  Garr.  Stath.  and  (38)  43  E.  3,  23  b.  For  formedon 
in  descender  was  given  in  lieu  of  a  mortdancester.  So  the  Statute,  of 
Westminster  2,  cap.  25,  made  13  E.  1,  gave  a  certificate,  but  gave  no 
adjournment,  but  adjournment  is  taken  \>y  equity  of  the  Statute  of 
Magna  Charta,  cap.  13,  made  9  H.  3,  as  it  is  held  12  H.  4,  9  b.  So 
the  Statute  of  7  R.  2  gave  assize  in  confinio  comitatus,  and  redisseisin 
taken  by  equity-  of  the  Statute  of  Merton,  c.  3,  made  20  H.  3,  vide  1  E. 
3,  25  b,  and  12  Eliz.,  Dj-er,  289.  The  Bishop  of  London  being  one 
of  the  High  Commissioners,  by  force  of  the  Act  of  1  Reg.  Eliz.,  was 
translated  to  the  Archbishopric  of  York,  yet  his  authorit3-  remained  by 
force  of  the  Act  made  anno  1  E.  6,  cap.  7,  and  with  this  resolution  in 
Leak's  Case,  aforesaid,  agrees  the  case  reported  by  the  Lord  Dyer, 
5  Reg.  Eliz.  220.  A  man  seised  of  certain  land  in  fee,  held  in  socage, 
and  of  other  land  in  tail  held  in  capite,  devised  by  his  will  in  writing 
the  third  part  of  all  his  lands  to  his  wife  in  recompense  of  her  dower, 
and  died  ;  the  wife  entered  into  the  third  part  of  the  land  in  fee-simple  ; 
and  it  was  resolved,  that  it  should  be  a  bar  of  her  dower  by  the  said 
Act  of  27  H.  8,  in  curia  wardorum.  Note,  reader,  a  good  difference, 
and  all  the  opinions,  which  seem  to  disagree,  well  reconciled. 
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Know,  reader,  that  by  subtle  and  sinister  counsel,  an  evasion  out  of 
the  said  Act  of  27  H.  8  (as  was  intended),  was  devised,  how  women 
might  have  jointures  and  dowers  also  notwithstanding  tlie  said  Act, 
and  the  invention  was  such :  one  Christian,  who  was  the  wife  of  one 
Richard  Melles,  of  the  Count}-  of  Suffolk,  had  a  jointure  made  of  an 
house  and  certain  land  in  Stoke  Naylond  in  the  County  of  Suffolk,  to 
her  husband  and  her,  and  to  the  heirs  of  the  body  of  the  husband,  b^' 
one  John  Melles,  uncle  of  the  said  Eichard  ;  which  Richard  was  seised 
in  fee  of  divers  other  lands  in  the  same  town,  and  afterwards  Richard 
died  ;  the  wife  with  certain  of  her  friends  of  her  confederacy  in  a  secret 
manner  entered  into  the  said  tenements  conveyed  to  her,  and  claimed 
them  for  her  jointure  and  yet  waived  the  possession,  and  brought  a  writ 
of  dower  to  be  endowed  of  the  whole,  as  well  of  that  which  was  as- 
signed to  her  for  her  jointure  as  of  the  residue  of  her  husband's  lands 
and  tenements,  and  had  a  full  third  part  of  the  whole  (accounting  the 
land  conveyed  to  her  for  her  jointure  to  be  parcel)  assigned  to  her  by 
the  sheriff'  for  her  dower  (not  knowing  the  practice)  only  out  of  the  said 
resiilue  :  and  when  she  had  her  dower,  then  she  openl}'  entered  into  the 
said  house  and  laud  conveyed  to  her  for  her  jointure,  which  was  held 
out  by  Thomas  Purslow,  the  terre-tenant,  and  afterwards  she  married 
one  John  Sharp,  who  brought  an  action  of  trespass  against  the  said 
Thomas  Purslow,  for  a  trespass  done  10  June,  anno  18  Eliz.,  in  the 
house  and  land  conveyed  in  jointure.  And  Purslow,  by  the  advice  of 
one  of  the  Inner  Temple,  pleaded  the  feoff'ment  of  the  said  Richard  to 
him  and  justified.  To  which  the  plaintiffs  replied,  that  before  Richard 
had  anything,  the  said  John  was  seised,  and  gave  to  her  and  her  hus- 
band ut  supra.  To  which  the  defendant  rejoined,  that  the  estate  made 
to  Richard  and  Christian  was  for  the  jointure  of  Christian,  and  that 
after  the  death  of  her  husband,  and  before  the  trespass,  she  brought  a 
writ  of  dower  against  the  defendant  then  tenant  of  all  the  land  whereof 
her  husband  was  seised,  and  demanded  the  third  part  of  all,  recovered, 
and  had  execution  out  of  the  residue,  and  averred,  that  the  house  and 
land  which  was  parcel  of  the  land  conveyed  to  her  for  her  jointure 
was  no  part  of  the  land  assigned  to  her  for  her  dower.  To  which  the 
plaintiffs  surrejoined,  that  the  said  Christian  after  the  death  of  her  hus- 
band, and  before  the  writ  of  dower  brought,  entered  into  the  said  house 
claiming  it  for  her  jointure.  To  which  the  defendant  by  way  of  rebutter 
said,  that  to  say  that  the  said  Christian  after  the  death  of  her  husband, 
and  before  the  writ  brought  had  entered,  they  should  not  be  admitted 
against  the  said  record  of  recovery  in  the  said  writ  of  dower :  upon 
which  the  plaintiffs  demurred  in  law,  and  it  was  argued  by  the  plain- 
tiff's counsel,  that  first,  this  bringing  of  the  writ  of  dower  cannot  be  any 
waiver  of  the  estate  of  the  wife,  because  by  the  entry  of  the  wife  she 
has  aoreed  to  the  said  estate,  and  was  actually  seised ;  and  therefore 
she  cannot  afterwards  waive  and  divest  it  out  of  her  by  the  bringing  of 
the  said  writ  of  dower.  To  which  it  was  answered  by  the  defendant's 
counsel,  that  .admitting  the  wife  could  not  waive  it,  yet  she  might  well 
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bar  and  conclude  herself  from  claiming  the  said  estate,  and  in  this  case 
she  had  estopped  herself  to  claim  any  estate  in  the  house  and  land, 
in  which,  &c.  For  when  she  brings  her  writ  of  dower,  and  has  judg- 
ment to  have  the  third  part  of  the  whole,  b\-  that  she  affirms,  that  she 
has  only  title  of  dower,  and  per  consequens,  no  estate  ;  ergo  she  is 
estopped  to  claim  any  estate  in  any  part  of  that  whereof  she  has  de- 
manded by  her  writ  to  be  endowed  ;  as  if  the  husband  discontinues  the 
wife's  land,  and  dies,  and  the  wife  brings  a  writ  of  dower  against  the 
discontinuee,  and  recovers  the  third  part,  she  is  thereby  estopped  to 
bring  a  cui  i7i  vita,  for  by  her  writ  of  dower  she  claimed  title  of  dower 
only,  and  thereby  she  shall  be  estopped  to  claim  any  other  right  by  a 
cui  in  vita:  vide  10  E.  3.  Double  Plea,  8.  20  E.  3.  Scire  facias, 
13.  F.  N.  B.  194.  17  Ass.  3.  Acceptance  of  dower  by  deed  indented, 
concludes  the  wife  of  her  right,  vide  11  H.  7,  20  b.  So  if  she  had 
brought  her  writ  of  dower  to  be  endowed  of  the  residue  only,  and  had 
recovered  her  dower  thereof,  she  should  be  estopped  to  claim  any  estate 
in  the  said  house  and  land  so  convej-ed  to  her,  although  she  had  entered 
before  ;  for  by  the  bringing  of  her  writ  of  dower  to  be  endowed  of  the 
residue,  she  has  tacite  affirmed,  and  that  she  has  not  agreed  to  any  join- 
ture made  to  her ;  for  then  she  cannot  bring  any  writ  of  dower  b}-  the 
said  Act  of  27  H.  8.  And  if  the  law  should  be  otherwise,  great  incon- 
venience would  ensue,  which  bj'  no  industry  or  policy  can  be  prevented, 
as  appears  before ;  and  for  these  reasons  it  was  concluded,  that  the 
plaintiffs  were  in  any  case  concluded  from  claiming  the  said  house  and 
land  which,  &c.  Quod  fuit  concessum  per  Sir  Christopher  Wkat, 
Chief  Justice,  Sir  Thomas  Gawdy,  et  totam  Curiam.  Nota,  reader, 
Si'mplicitas  est  legibus  arnica,  et  nimia  subtilitas  injure  reprobatur } 


TINNEY   V.   TINNEY. 
Chancery.     1 743 . 

'  \ReiporUd  3  Atk.  7.] 

A  BILL  was  brought  for  dower,  the  defendant,  the  heir-at-law,  insists 
that  the  husband  in  his  lifetime  gave  a  bond  in  a  certain  penalty  in  trust 
to  secure  to  his  wife  £400  in  case  she  survived,  and  that  it  was  intended 
at  the  time  in  lieu  of  dower,  and  that  she  acknowledged  it  to  be  so,  and 
offered  to  read  evidence  of  her  acknowledgment. 

Lord  Chancellor  [Hardwicke].  I  am  of  opinion  that  parol  evi- 
dence cannot  be  allowed  in  this  case ;  being  within  the  Statute  of 
Frauds  and  Perjuries,  and  that  a  general  provision  for  a  wife  was 
not  a  bar  of  dower,  unless  expressed  to  be  so.  In  the  case  of  Law- 
rence V.  Lawnncc,  1  Eq.  Ab.  218,  Lord  Somers  held  a  devise  of  lands 

1  See  McCariM  v.  TdUr,  8  Wend.  267  (1831). 
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general!}'  to  the  wife  to  be  in  bar  of  dower  ;  it  went  up  afterwards  to  the 
House  of  Lords,  and  the  decree  was  reversed  ;  in  the  case  of  Vizard  v. 
LongdaU,  5  Geo.  I,  Sir  Joseph  Jekyll  held  the  words  in  a  bond  to 
secure  a  sum  of  money  for  her  livelihood  and  maintenance  was  no  bar 
of  dower,  Lord  Chancellor  King  was  of  opinion  that  it  was  a  bar  of 
dower,  and  said  it  was  within  the  equity  of  the  Statute  of  Henry  VII. 
of  Jointures,  and  therefore  reversed  Sir  Joseph  Jekyll's  decree.  (1  Ves. 
55.) 


BUCKINGHAMSHIRE  «.   DRURY. 
House  of  Lords.     1761. 

[Repm-ted  2  Ed.  39,  60.] 

Br  indenture,  bearing  date  the  5th  of  October,  1737,  and  made  be- 
tween Sir  Thomas  Drurj-,  then  Thomas  Drury,  Esquire,  of  the  first 
part ;  the  defendant,  then  Martha  Tj-rell,  spinster,  one  of  the  daughters 
of  Sir  John  Tyrell,  Baronet,  deceased,  of  the  second  part ;  and  Joseph 
Townsend,  and  Thomas  Matthews,  Esquires,  of  the  third  part ;  after 
reciting  a  marriage  then  intended  between  the  said  Sir  Thomas  Drury, 
and  the  defendant,  it  was  declared  and  agreed  that  the  said  Sir  Thomas 
Drur^'  should  be  entitled  to,  and  receive  all  the  personal  estate  and 
effects  which  the  defendant  was  possessed  of,  or  entitled  to,  for  his  own 
use  and  benefit;  and  that  all  the  lands,  tenements,  and  hereditaments, 
then  late  of  the  said  Sir  John  Tyrell,  deceased,  which  should  descend 
to  or  devolve  upon  the  defendant  during  the  intended  coverture,  should 
be  settled  and  assured  in  manner  thereinafter  mentioned  ;  and  also 
that  the  defendant,  in  case  she  should  survive  the  said  Sir  Thomas 
Drury,  should  have  or  enjo}'  an  annuit}-  or  yearly  sum  of  £600,  clear 
of  all  taxes  and  deductions  whatsoever,  during  her  life,  for  and  in  the 
name  of  her  jointure,  and  that  the  same  should  be  taken  and  accepted 
by  her  in  full  satisfaction  and  bar  of  all  dower  or  thirds  of,  in,  to,  or 
out  of,  anj'  lands,  tenements,  or  hereditaments  whatsoever,  whereof  or 
wherein  the  said  Sir  Thomas  Drury  then  was,  or  at  any  time  thereafter, 
during  the  intended  coverture,  should  be  seised  of  anj*  estate  of  inher- 
itance, and  also  in  lieu  and  full  satisfaction  of  any  share  or  distributor}- 
part  of  any  personal  estate  which  the  said  Sir  Thomas  Drury  should  be 
possessed  of  or  entitled  to,  and  which  she  could  or  might  claim  or 
demand  by  virtue  of  the  Statute  for  the  distribution  of  intestate's 
estates,  or  otherwise  howsoever.  And  the  said  Sir  Thomas  Drury,  in 
consideration  of  the  said  intended  marriage,  and  of  the  portion  which 
the  defendant  was  possessed  of,  or  entitled  to,  and  which  would  accrue 
to  him  in  case  the  said  marriage  should  take  eflTect,  did,  for  himself, 
his  heirs,  executors,  and  administrators,  covenant  and  agree  to,  with 
the  said  Joseph  Townsend  and  Thomas  Matthews,  their  executors  and 
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administrators,  that  the  heirs,  executors,  or  administrators  of  bim,  the 
said  Sir  Thomas  Drurj-,  in  case  the  defendant  should  survive  him, 
should  pay  her,  during  her  life,  the  yearly-  sum  of  £600,  without  any 
abatement  whatsoever,  half  yearly ;  and  also  that  in  case  any  lands, 
tenements,  and  hereditaments  of  the  said  Sir  John  Tyrell,  deceased, 
should  in  anywise  descend,  remain,  accrue,  or  come  to  the  defendant 
during  her  said  coverture,  then  the  said  Sir  Thomas  Drnry  and  the 
defendant  should  and  would  immediately  thereupon  convej-,  settle,  and 
assure  all  such  lands,  tenements,  and  hereditaments,  to  the  uses  after 
mentioned ;  that  is  to  say,  to  the  use  of  the  said  Sir  Thomas  Drury 
during  his  life,  and  afterwards  to  the  use  of  the  defendant  and  her 
assigns  during  her  life,  and  after  her  death  to  the  use  of  the  said  Sir 
Thomas  Drury  and  his  heirs  and  assigns  forever. 

The  deed  was  executed  by  the  defendant  in  the  presence  of  Mrs. 
Elizabeth  Kellawaj',  her  guardian,  who  was  also  a  subscribing  witness. 
The  defendant  was  entitled  to  a  portion  not  exceeding  £2000  ;  she  was 
then  an  infant,  being  a  month  under  the  age  of  twentj'-one. 

On  the  20th  of  Januarj-,  1750,  Sir  Thomas  Driirj'  died  intestate, 
being  seised  in  fee  of  an  estate  and  mansion-house  at  Overstone,  in  the 
County  of  Northampton,  of  the  yearl3'  value  of  about  £2600,  and  of  a 
persona]  estate  amounting  to  above  £60,000.  He  left  the  defendant, 
his  widow,  and  the  plaintiffs,  Mar3'  Ann  and  Jocosa  Catharina,  his 
onlj'  children  and  co-heiresses-at-law. 

The  defendant,  Ladj-  Drury,  having  taken  out  letters  of  administra- 
tion, and  possessed  herself  of  the  personal  estate,  the  present  bill  was 
filed  by  the  daughters  for  an  account  of  the  rents  and  profits  of  the  real 
estate,  and  of  the  personal  estate,  &c. 

Lady  Drurj-,  by  her  answer,  insisted,  that  as  she  was  an  infant  when 
she  executed  the  said  indenture  of  settlement,  and  at  the  time  of  the 
marriage  she  could  not,  nor  ought  to  be  barred  by  the  said  indenture, 
but  was  at  libertj'  to  make  her  election  whether  she  would  accept  the 
said  annuit}-  or  waive  the  same,  and  take  her  dower  out  of  the  real 
estate,  and  her  distributive  share  of  the  personal  estate. 

The  cause  was  twice  argued :  first  on  the  27th,  28th,  and  29th  of 
Februarj',  1760,  by  the  /Solicitor-  General,  Wilbraham,  and  Broioning, 
for  the  plaintiflTs ;  and  the  Attorney- General,  HosMns,  and  Corny n, 
for  the  defendant ;  and  secondly,  on  the  3d,  4th,  6th  and  7th  of  Feb- 
ruarj', 1761,  b}'  the  Solicitor- General,  Perrot,  Wilbraham,  and 
Staihshy,  for  the  plaintiffs  ;  and  the  Attorney-  General,  Sewell,  and 
Hoslcins,  for  the  defendant. 

[Lord  Northington,  C,  decreed  that  Lady  Drurj'  was  not  barred 
of  her  dower  nor  of  her  share  of  his  personal  estate. 

The  Earl  of  Buckinghamshire  and  Mary  Ann  Drury  intermarried, 
the  cause  was  revived,  and  an  appeal  brought  to  the  House  of  Lords.] 

After  hearing  counsel  on  this  appeal,  it  was  proposed  to  ask  the 
opinion  of  the  judges  upon  a  point  of  law,  and  they  were  accordingly 
directed  to  deliver  their  opinions  to  the  House  upon  the  following 
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question  :  viz.  "  Whether  a  -woman,  married  under  the  age  of  twenty- 
one  j-ears,  having  before  such  marriage  a  jointure  made  to  het  in  bar  of 
her  dower,  is  thereby  bound  and  barred  of  dower  within  the  Statute 
27  Hen.  8,  c.  10?" 

The  judges,  seven  of  whom  were  present,  differing  among  them- 
selves, were  directed  to  deliver  their  opinions  seriatim,  with  their 
reasons.  Accordingly,  Mr.  Baron  Gould,  the  Lord  Chief  Baron 
(Parker),  and  the  Lord  Chief  Justice  of  the  Common  Pleas 
(Pkatt),  delivered  their  opinions  in  the  negative.  Mr.  Justice  Wil- 
MOT,  Mr.  Justice  Bathurst,  Mr.  Baron  Adams,  and  Mr.  Baron 
Smythe,  in  the  affirmative. 

The  Earl  of  Hardvticke.  I  concur  entirely  in  opinion  with  the 
majority  of  the  judges,  but  I  do  not  think  it  necessary  to  resume  the 
arguments  at  large,  but  shall  onl^'  take  notice  of  such  of  them  as  lead 
to  the  determination  of  the  merits.  For  their  opinion  on  that  point  is 
not  conclusive,  though  it  was  necessary  that  they  should  be  taken  from 
the  declaration  in  the  decree,  because  equitj'  follows  the  law,  and  to 
know  whether  the  infant  would  have  been  bound  by  a  legal  jointure.  I 
shall  therefore  rely  on  the  opinion  of  the  four  judges ;  but  I  must 
ol)serve  thus  much,  that  the  time  which  has  elapsed  since  the  Statute, 
and  the  silence  and  want  of  resolutions  on  this  head,  are  stronger  argu- 
ments than  a  great  many  cases  :  for  it  shows  this  point  has  never  till 
now  (and  it  is  two  hundred  and  tliirty-five  3-ears  since  the  Statute) 
been  called  in  question. 

The  practice  of  marrying  young  persons  of  fortune  under  age  was 
more  frequent  in  those  days  than  in  later  times  ;  the  reason  was  from 
the  law  of  tenures  and  wardships.  For  if  a  man  died,  leaving  a  son  or 
daughter  under  age,  the  lord  would  be  entitled  to  the  marriage,  and 
otherwise  to  have  the  valor  maritagii :  therefore  it  is  clear  a  father, 
as  soon  as  his  son  or  daughter  came  to  a  marriageable  age,  would  him- 
self choose  a  marriage  for  them.  This  shows  that  these  marriages  and 
jointures  on  infants  must  have  been  more  frequent  than  in  modern 
times.  The  lord,  too,  was  equally  forward  ;  for  if  the  father  died,  and 
his  child  was  unmarried,  the  lord  would  tender  marriage  as  soon  as  the 
child  attained  the  marriageable  age ;  for  otherwise  he  might  lose  the 
marriage. 

One  thing  on  this  Statute  was  truly  laid  down,  that  the  retrospective 
provision  is  penned  in  the  same  manner  as  that  for  the  future :  and 
that  if  the  Statute  did  not  bind  such  women  as  were  then  married,  it 
did  not  bar  them  of  dower ;  and  then  would  not  have  cured  half  the 
mischief;  and  certainly,  from  the  reason  of  tenure,  above  half  were 
married  under  age  at  that  time. 

Another  thing  was  mentioned  by  Mr.  Justice  Wilmot,  who  began  for 
the  affirmative,  and  entered  largely  into  the  subject,  and  explained  the 
nature  of  jointures  verj'  ably,  and  threw  a  new  light  on  the  cause  by 
entering  into  the  law  relating  to  provisions  and  settlements  of  this 
kind,  as  they  stood  before  and  at  the  making  of  the  Statute :  he  said, 
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that  the  Statute  intended  to  create  a  bar  by  jointures  then  made,  or 
after  to  be  made,  without  an}-  regard  to  a  contract. 

The  Chief  Justice  of  the  Common  Pleas  puts  it  upon  the  foot  of  a 
contract.  But  the  recital  of  the  Statute  supposes  the  contrary :  for  it 
recites  the  instances  of  settlements  of  inheritances,  and  they  might  be 
made  by  ancestors  of  the  husband.  Where  then  is  the  contract?  But 
the  Chief  Justice  gave  a  definition  of  a  jointure,  that  it  was  a  contract 
for  a  provision  for  the  wife  after  the  death  of  the  husband.  I  say,  no 
book  defines  it  so.  Lord  Coke  and  others  saj-,  it  is  a  provision  of 
livelihood,  but  do  not  take  in  the  word  or  idea  of  contract.  I  was 
therefore  surprised  at  the  positiveness  with  which  this  was  asserted. 

Let  us  reflect  on  the  usage  in  families  before  this  law.  In  most 
great  families  a  particular  estate  was  kept  in  that  state,  and  usually  so 
settled  from  generation  to  generation.  In  most  great  families  there  is 
a  house  that  is  called  the  jointure-house,  and  the  case  in  Dyer  {Ash- 
ton's  Case,  228  a)  proves  that  if  a  father  or  grandfather  settles  on 
his  son  or  grandson,  and  such  woman  as  he  shall  marry,  it  is  a  good 
jointure.  Where  in  such  case  can  be  the  contract?  The  wife  is  sup- 
posed to  rely  on  that  when  she  marries. 

As  to  the  cases  of  Price  v.  Seys  [Barnard.  Ch.  117],  and  Harvey 
V.  Ashley  [3  Atk.  607],  it  has  been  affirmed  that  they  were  deter- 
mined singly,  upon  the  authority  of  the  1  Inst.  37.  I  believe  that 
book  was  produced ;  but  as  to  their  proceeding  singly  upon  thai 
dictum,  I  deny  it.  Though  the  passage  is  ver^-  material,  and  the 
counsel  argued  upon  the  observation,  "that  a  jointure  made  to  her 
under  or  above  the  age  of  nine  j-ears  is  good"  contending  that  it 
meant  good  to  bind  both  parties.  For  otherwise,  as  Lord  Coke  was 
so  accurate  a  writer,  it  is  probable  that  he  would  have  gone  on  and 
said,  "unless  the  wife  was  an  infant."  Neither  was  it  that  authority 
that  determined  Sir  D.  Ryder,  in  the  case  of  Harvey  v.  Ashley,  to  give 
up  that  point,  and  admit  in  words  that  the  infant  was  bound  by  it,  and 
barred  of  her  djower. 

Another  thing  was  said,  that  the  authorities  cited  were  cobwebs 
thrown  over  the  Statutes.  I  rather  think  they  are  lights  upon  the 
Statute.  One  of  those  lights  was  what  is  mentioned  by  Hale  in  the 
margin  of  the  1st  Inst,  which  was  treated  with  great  disregard 
[here  his  Lordship  pronounced  a  high  encomium  on  Lord  Hale,  and 
said  he  had  alwa3-s  been  looked  upon  as  one  of  the  greatest  lumina- 
ries of  the  law],  and  though  it  was  called  a  private  note,  his  MS. 
authority  had  been  always  highly  esteemed ;  the  original  was  given 
by  Lord  Hale  to  the  brother  of  Phillips  Gybbon,  who  lent  it  me 
when  I  was  j'oung  at  the  bar ;  and,  in  the  original  book,  cases  are 
cited  in  the  margin  under  Lord  Hale's  own  hand,  written  in  his 
strongest  time,  when  he  was  Judge  of  the  Common  Pleas,  before  the 
Restoration.  Lord  Chief  Justice  Holt,  who  was  as  great  and  able  a 
judge  as  ever  sat  in  the  King's  Bench  (except  Hale),  when  he  doubted 
of  points  of  law,  has  borrowed  manuscripts  of  Hale's  family  to  decide 
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his  opinion.  I  think,  therefore,  that  things  from  reverend  hands 
deserve  to  be  treated  with  reverence. 

The  opinion  of  conveyancers  in  all  times,  and  their  constant  course, 
is  of  great  weiglit.  Thej-  are  to  advise,  and  if  their  opinion  is  not  to 
prevail,  must  every  case  corae  to  law  ?  No ;  the  received  opinion 
ought  to  govern.  The  alilest  men  in  the  profession  have  been  convey- 
ancers. Sir  Orlando  Bridgeman  ;  (a  book  of  whose  precedents  has 
been  published),  Webb,  a  great  practiser  in  the  King's  Bench,  was  an 
able  conveyancer,  and  the  present  Mr.  Filmer. 

In  the  next  place,  the  judgment  and  established  practice  of  the 
Court  of  Chancery  is  I  think  of  the  greatest  weight. 

From  these  considerations  I  take  it  for  granted,  that  the  law  and 
foundation  of  this  case  is  settled  that  an  infant,  having  a  proper 
jointure  made,  is  bound  and  barred  by  it. 

The  nest  thing  is  the  consideration  of  equity-,  whether  the  jointure, 
or  an  equivalent  to  it,  will  not  bind  in  a  court  of  equity?  To  deter- 
mine this  let  us  define  what  is  a  jointure.  The  law  does  not  say  a  con- 
tract for,  but  a  competent  provision  of,  livelihood.  Then  the  general 
rule  is,  equity  follows  the  law  in  the  substance,  though  not  in  the  mode 
and  circumstances  of  the  case.  Therefore,  if  that  has  been  done  which 
is  equivalent  to  what  the  law  would  call  a  jointure  or  conveyance  of 
any  other  nature,  it  will  bind  in  equity.  Every  certain  provision  with 
consent  of  the  wife,  parents,  or  guardian,  though  not  a  jointure  within 
the  Statute  27  H.  8,  is  good  in  equity.  This  is  built  on  maxims  of 
equity^  which  regards  the  substance  and  not  the  forms.  Wliat  for 
good  considerations  is  agreed  to  be  done,  is  considered  as  done,  and 
allowed  all  the  consequences  and  effects  as  if  actually  done  ;  especially 
if  the  condition  of  the  parties  is  changed,  for  that  cannot  be  rescinded  ; 
so  what  is  fairly  done  before  ought  to  be  established.  This  jurisdiction 
of  equity  is  grown  up  from  necessity  from  the  change  of  circumstances 
and  times,  and  to  comply  with  the  occasions  of  families  and  the  exi- 
gencies of  mankind. 

As  property  stood  at  the  time  of  the  Statute,  personal  estate  was  then 
of  little  or  trifling  value  ;  copyholds  had  hardly  then  acquired  their  full 
strength,  trusts  of  estates  in  land  did  not  arise  till  many  years  after, 
(I  wonder  how  they  ever  happened  to  do  so).  But  the  chief  kind  of 
property  then  regarded  was  freehold  estate  in  land,  and  so  the  Statute 
applied  to  that  only.  But  how  many  species  of  property  have  grown 
up  since  by  new  improvements,  commerce,  and  from  the  funds.  Equity 
has  therefore  held,  that  where  such  provision  has  been  made  before 
marriage,  out  of  any  of  these,  she  shall  be  bound  by  it.  Consider  how 
many  jointures  there  are  now  made  on  women  out  of  the  funds,  and 
none  of  them  within  the  Statute  27  H.  8.  So  multitudes  of  jointures 
out  of  trust  estates,  not  one  of  them  within  the  Statute  ;  yet  equity  has 
always  supported  them.     So  also  of  copyhold  lands. 

The  case  of  Jordan  v.  Savage  [2  Eq.  Cas.  Ab.  101]  was  decreed  by 
Lord  King.     [Here  his  Lordship  gave  a  great  character  of  him,  and 
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remarked,  that  he  had  been  Chief  Justice  of  G.  B. ;  in  which  court  only 
writs  of  dower  can  be  brought :]  And  though  it  has  been  said  she  took 
possession  of  the  lands  limited  to  her  for  jointure  by  the  articles,  I 
answer  that  the  question  was  upon  the  free  bench,  which  extended  to 
the  whole  land,  therefore  her  entry  upon  part  of  the  land  did  not  bar 
her  of  the  rest. 

Visard  v.  Longden,  in  which  I  was  counsel,  was  also  decided  by 
Lord  King.  That  was  a  bill  brought  by  the  brother  of  the  husband, 
who  died  intestate,  against  the  widow,  for  an  account  of  the  personal 
estate,  and  to  be  relieved  against  her  claim  of  dower  by  reason  of  an 
agreement  contained  in  a  condition  of  a  bond  entered  into  before 
marriage.  She  by  her  answer  said,  that  her  husband  agreed  to  settle 
on  her  a  clear  annuity  of  £14  per  annum  ;  and  na  particular  lands 
were  mentioned  (omitting  in  her  answer  the  words  which  were  in  the 
condition,  for  her  provision  and  maintenance),  and  praj'ed  to  have  the 
annuity  made  good  out  of  the  real  estate,  the  personal  being  deficient, 
and  also  to  have  her  dower.  The  Master  of  the  Rolls  declared  in  his 
decree,  that  there  was  not  any  sufficient  proof  of  the  averment,  that  it 
was  in  bar  of  dower,  and  so  decreed  the  £14  per  annum  to  be  made 
good  out  of  the  real  estate,  and  also  dower.  But  Lord  King  reversed 
the  decree  upon  consideration,  and  declared  she  was  only  entitled  to 
the  £14  per  annum  out  of  the  real  estate  of  her  husband,  bj^  virtue 
of  the  bond,  and  that  the  said  £14  per  annum  was  a  bar  of  dower 
out  of  the  residue.  1st.  I  observe  this  bond  must  have  been  general, 
without  mentioning  specific  lands,  because  she  claimed  on  this  footing, 
that  the  personal  estate  was  insufficient  to  answer  the  annuity.  2dly. 
That  the  Master  of  the  Rolls  had  no  doubt  but  that  this  general  agree- 
ment had  been  a  sufficient  bar  of  dower,  provided  it  had  been  suf- 
ficiently expressed  or  proved  that  it  was  so  agreed. 

Another  case  is  Damla  v.  Davila,  2  Vern.  724,  before  Lord  Cow- 
per.  Covenant,  in  consideration  of  the  intended  marriage  and  £1000 
portion,  to  paj'  his  wife,  if  she  survived  him,  £1500  in  a  month  after 
his  death,  in  full  of  dower  ;  thirds  bj-  the  custom  of  London,  or  other- 
wise, out  of  his  real  or  personal  estate.  The  husband  died  intestate, 
without  issue,  and  the  widow  brought  a  bill  against  the  administrator, 
to  have  a  moiety  of  the  personal  estate  by  the  Statute  of  Distribution  ; 
to  which  this  covenant  was  pleaded  by  the  administrator,  and  that  he 
was  ready  to  pay  the  £1500,  and  Lord  Cowper  allowed  the  plea,  and 
said,  "  that  possibly  the  husband  might  think  it  not  necessary  to  make 
a  will,  and  devise  the  estate  to  the  next  of  kin,  because  he  knew  his 
wife  was  barred  by  the  agreement ; "  against  that  decree  there  was  no 
complaint  or  appeal. 

I  have  already  alluded  to  a  number  of  cases  of  jointures  out  of  the 
funds ;  many  must  have  been  on  infants.  What  confusion  might  not 
this  introduce  in  families,  if  parties  were  to  be  left  to  their  legal  rights? 
These  cases  were  so  frequent  in  courts  of  equity,  that  reports,  and 
even  notes,  ceased  to  be  taken  of  them. 
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But  it  has  been  said,  tlie  agreement  in  the  present  case  was  origi- 
nally vicious,  by  reason  of  particular  defects  in  it:  that  nothing  certain 
is  contained,  no  particular  lands  specified,  and  no  remedy  for  the  wife 
to  compel  the  husband  in  his  life.  But  the  cases  I  have  mentioned, 
and  also  the  case  upon  Lord  Lechmere's  marriage  articles,  where  it 
was  only  a  general  covenant,  are  all  answers  to  the  objections.  And 
besides,  there  are  two  other  answers.  1st,  If  there  had  been  danger  of 
Sir  T.  Drury's  dissipating,  and  he  had  spent  this  equitable  jointure, 
that  would  have  been  an  eviction  in  equity,  and  consequently  would 
have  given  her  right  to  dower,  like  the  case  of  an  eviction  at  law  ; 
for  equity  pursues  the  reason  of  the  law.  2dly,  But  he  could  not  have 
spent  it,  i.  e.  not  his  real  estate ;  for,  if  any  one  was  about  to  pur- 
chase, he  would  certainlj'  have  asked  whether  Sir  Thomas  was  married, 
if  his  lady  was  jointured,  and  when  this  was  produced  would  have  seen 
a  settlement,  or  insisted  on  a  settlement  being  made,  or  that  the  wife 
should  join  in  a  fine. 

Another  objection  was,  that  the  covenant  is  too  short,  but  the  agree- 
ment is  general,  whereas  the  covenant  is,  that  his  heirs,  &c.  after,  &c. 
shall  pay  :  therefore,  that  as  there  is  no  covenant  for  himself,  there 
was  no  remedy  to  compel  him  in  his  lifetime.  But  I  differ  from  that : 
for  I  think,  upon  the  first  clause,  that  she  might  by  her  next  friend 
have  brought  a  bill  to  compel  him,  because  it  is  a  general  agreement, 
that  she  should  have  the  annuitj'  for,  and  in  the  name  of,  her  jointure, 
which  are  the  proper  legal  words,  and  the  language  of  pleading.  Then 
has  he  not  covenanted  in  every  circumstance  to  make  a  jointure,  one 
property  of  which  is  to  take  effect  immediately  in  possession  on  the 
death  of  the  husband,  which  could  not  be  unless  it  was  settled  in  the 
life  of  the  husband  ? 

Another  objection  was,  that  this  was  an  inadequate  jointure  ;  a  hard 
bargain.  But  this  is  a  clear  annuity  of  £600  (here  his  Lordship  men- 
tioned the  lady's  circumstances). 

I  cannot  conclude  this  head  without  resorting  back  to  the  long-estab- 
lished course  of  the  Court  of  Chancery  in  the  case  of  infants,  who  are 
under  the  care  of  that  court.  Many  came  before  me  whilst  I  sat  there, 
in  families  of  the  first  qualitj'. 

One  I  particularly  remember,  which  I  would  mention,  because  it 
includes  m^-  great  predecessor.  The  Duke  of  Hamilton  married  Miss 
Spencer,  who  had  £40,000  in  money,  and  a  considerable  real  estate. 
There  was  a  reference  to  the  master,  for  the  duke  to  make  proposals  : 
the  report  being  defective,  it  was  sent  back  ;  and  then  it  came  before 
me,  and  I  concurred  in  it. 

But  it  is  objected,  that  the  Court  of  Chancery  does  no  more  than  the 
father  or  guardian,  the  best  it  can,  but  the  infant  has  the  same  privi- 
lege to  waive  when  she  comes  of  age.  When  this  was  the  onlj-  answer 
given  by  so  able  an  advocate  as  the  Solicitor- General  (Sir  Fletcher 
Norton),  I  conclude  it  unanswerable  ;  for  this  is  no  answer  at  all.  It 
is  saying  no  more  than  that  this  great  court  draws  in  and  deludes 
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families.  People  think,  when  they  resort  to  that  court  in  respect  of 
infants,  that  it  has  a  sovereign  jurisdiction  for  wliat  they  do,  and  thai 
trustees  and  all  are  indemnified.  And  what  is  so  done  must  be  in  the 
case  of  infants. 

It  is  improper  for  me  to  mention  my  own  precedents ;  but  in  this 
practice  I  followed  a  great  example,  Lord  Nottingham  (and  here  his 
Lordship  enumerated  all  the  Chancellors,  including  Lord  Talbot). 
Have  they  all  concurred  to  draw  in  and  delude  families  ?  If  this  should 
be  law,  every  one  of  us  deserved  to  have  been  impeached,  as  being 
guiltj'  of  the  greatest  abuse  and  delusion  of  families.  Such  a  series  of 
practice  and  precedents  make  the  law.  A  great  part  of  the  common 
law  is  so.  What,  therefore,  might  not  be  the  consequence  of  over- 
turning all  this  established  course? 

Then  the  inconveniences  of  persons  claiming  under  familj'  settle- 
ments ;  remainder-men  may  have  a  third  part  of  their  estates  torn 
from  them,  and  the  jointure  perhaps  go  to  another.  Naj',  purchasers 
for  valuable  considerations  may  be  prejudiced,  for  thej'  can  have  no 
relief  if  the  woman  is  not  bound.  And  no  person  of  a  great  estate  will 
be  able  to  marrj-  an  infant,  unless  she  finds  suretj'  to  bar  herself  at 
twentj-one  by  a  fine.  Beautj-,  virtue,  and  merit,  cannot  alwaj's  find 
such  suret}-.  If  this  decree  should  stand,  it  must  stand  irretrievablj-, 
for  I  cannot  think  how  any  Statute  could  be  devised  to  reform  it. 
There  was  considerable  difHcultj-  in  framing  the  Statute  of  Wills.  But 
these  cases  are  so  various,  it  would  be  impossible  to  imagine  all  the 
cases  which  are  fit  to  be  cured,  and  which  are  not. 

The  second  general  point  is,  whether  she  is  barred  of  her  distribu- 
tory  share  of  the  personal  estate.  This,  as  to  the  value,  is  the  material 
point. 

If  anything  can  be  clear  in  equitj-,  it  is  this  :  if  such  agreements  are 
fairly  entered  into,  they  will  be  decreed.  It  is  truly  objected,  that  a 
proper  Statute  jointure  could  not  bar  this.  But  j'et,  if  such  a  jointure 
had  gone  on  in  such  words,  or  to  the  same  eflTect  as  those  which  have 
been  used  in  the  present  case,  it  would  have  excluded  her.  I  have 
seen  many  such  precedents :  some  concerning  wives  of  citizens  of 
London,  where  the  customary  right  has  been  allowed  to  be  barred  by 
a  jointure,  and  the  wife  is  said  to  be  compounded  with. 

2  Vern.  665,  Hancock  v.  Hancock,  where  a  wife  of  a  freeman  of 
London  is  compounded  with  before  marriage,  b}'  having  a  jointure, 
though  of  land  ;  she  is  taken  as  advanced,  and  the  children  shall  have 
her  moiety  as  if  she  was  dead,  1  Vern.  6,  Love's  Case.  If  this  is 
allowed  in  such  case  of  a  custom,  a  fortiori  in  personal  estate  not 
within  the  custom ;  for  in  the  case  of  the  custom  she  has  a  sort  of 
paramount  right  superior  to  her  husband. 

It  is  objected  that  this  arises  from  agreement;  but  that  an  infant 
cannot  agree.  But  certainlv  an  infant  so  near  of  age,  wanting  only  two 
months,  might  bind  herself  as  to  personal  rights.  She  was  capable  of 
devising  away  all  her  own  personal  estate.    This  is  not  so  strong.     It 
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is  not  to  deprive  her  of  her  own,  but  to  excliule  her  of  tlie  contingency 
of  any  part  of  her  husband's  personal  estate.  And  here  he  has  in  effect 
said,  so  far  I  make  my  will  already,  that  you  shall  not  have  any  part 
of  it. 

All  these  contracts  are  looked  on  to  be  for  the  benefit  of  the  husband 
and  his  family,  that  if  he  dies  intestate,  his  children  or  family,  and  not 
his  wife,  should  have  his  personal  estate.  See  the  case  of  Davila  v. 
Davila,  before  cited,  and  Lord  Cowper's  reasoning  at  the  end  of  the 
case ;  that  the  husband  might  tliink  it  not  necessarj-  to  make  a  will, 
because  he  might  consider  his  wife  barred  b\-  the  agreement. 

A  contrary  construction  would  be  to  make  this  adult  infant  commit  a 
fraud  upon  her  husband,  by  claiming  in  contradiction  to  the  articles. 
But  minors  are  not  allowed  to  take  advantage  of  infancy  to  support  a 
fraud.  There  was  a  decree  bj-  Lord  Cowper  (analogous  to  the  case  in 
2  Leo.  108,  oi  Piggot  v.  Russell),  where  tenant  in  tail  applied  to  bor- 
row money  on  a  mortgage,  the  attorney's  clerk  who  engrossed  the 
deed,  was  the  issue  in  tail,  was  then  about  the  age  of  eighteen,  and 
knew  of  his  being  issue  in  tail,  but  took  no  notice  of  it.  Lord  Cowper 
relieved  against  this  minor,  and  would  not  suffer  him  to  take  advantage 
of  his  own  fraud. 

In  this  case  I  must  take  it  Sir  Thomas  Drury  relied  on  this  agree- 
ment, and  therefore  made  no  will,  and  otherwise  that  he  was  drawn  in 
and  deceived. 

Lord  Mansfield.  The  general  question  is,  if  Lady  Drury,  having 
the  provision  stipulated  for  her  by  her  marriage  articles,  is  not  barred 
of  her  dower.  I  entirel3'  agree  with  the  noble  and  learned  lord  who 
spoke  last,  that  a  jointure  is  not  a  contract,  but  a  provision  made  b}' 
the  husband,  &c.,  as  defined  by  Lord  Coke,  and  therefore,  that  the 
consequence  drawn  from  an  infant's  incapacitj'  of  contracting  is  ill- 
founded.  I  must  also  denj'  what  has  been  advanced  in  the  argument 
of  the  present  case,  that  either  by  the  law  of  England,  or  any  other 
law,  everj-  contract  made  by  an  infant  is  void.  (Here  his  Lordship  cited 
the  words  of  the  Edictum  perpetmim  de  Min.,  tit.  4  :  Quod  cum  minore 
gestum  esse  dicitur,  uti  qumque  res  erit,  animadvertas.) 

By  our  law  some  agreements  bind  absolutely,  some  are  void,  some 
are  voidable.  Contracts  for  necessaries,  such  as  diet,  education,  &c. 
are  good  (Bac.  on  Uses,  versus  finem),  and  the  infant's  body  liable  to 
be  taken  in  execution  for  them.  So  of  a  sura  advanced  for  taking  au 
infant  out  of  jail.  Infancj'  never  authorizes  fraud ;  as,  if  goods  were 
delivered  to  an  infant,  and  he  embezzle  them,  trover  would  lie  against 
him  ;  or  if  he  took  an  estate,  and  was  to  pay  rent  for  it,  he  should  not 
hold  the  estate,  and  defend  himself  against  payment  of  the  rent,  by 
pretence  of  infancy.  If  an  infant  pays  money  with  his  own  hand, 
with  a  valuable  consideration  for  it,  he  cannot  get  it  back  again.  If  he 
receives  rents,  he  cannot  demand  them  again  when  of  age.  In  Watts 
V.  Haiswell  and  Treswiclc,  where  the  issue  in  tail  being  eighteen  years 
old,  himself  engrossed  the  mortgage  deed  made  by  his  father,  and  did 
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not  discover  his  right  to  the  mortgage,  Lord  Cowper  held  him  bound 
thereby,  because,  being  of  years  of  discretion,  he  had  acted  dishon- 
estly in  not  discovering  his  title,  and  expressed  his  assent  to  the  rule 
that  had  been  laid  down,  of  infants  deriving  their  protection  from  those 
they  contracted  with,  i.  e.  from  the  nature  of  the  contract,  if  fair  or 
otherwise. 

Were  infants  not  bound  by  such  agreements  as  this,  no  lady  could 
marrj'  under  age  without  her  father  or  some  near  friends  becoming 
security  that  she  would,  when  of  full  age,  join  in  a  fine  to  bar  herself  of 
dower,  which,  if  she  should  afterwards  refuse  to  do,  the  husband  must 
have  his  remedy  for  a  collateral  satisfaction  against  the  heir  of  her 
father,  or  such  next  friend,  which  would  make  wild  work.  I  approve 
the  distinction  made  by  Mr.  Justice  Wilmot  between  infants  contract- 
ing for  conveying  away  something  of  their  own,  and  where  for  barring 
themselves  of  a  right  which  is  a  third  person's. 

Consider  the  agreement  in  this  case,  and  what  the  circumstances  of 
it  are.  It  is  an  agreement  for  the  infant's  advancement.  Marriage  is 
so.  What  sort  of  a  marriage  ?  With  the  consent  of  her  father  or 
guardian.  Lady  Drury  was  then  nearly  twentv-one :  there  is  no  objec- 
tion to  the  fairness  of  the  transaction.  She  had  only  £2000  for  her 
fortune  ;  it  was  an  advantageous  bargain  for  her  at  the  time. 

Better  terms  ma}^  be  obtained  for  infants  by  parents  and  guardians 
than  when  they  are  of  full  age  :  bj'  much  the  greatest  number  of  women 
are  married  when  under  age  :  but  thej*  are  not  thereby  to  be  made  an 
instrument  to  defraud  others,  for  there  is  no  difference  in  effect  whether 
the  fraud  be  premeditated,  or  the  circumstances  b3'  subsequent  events 
be  turned  into  fraud.  If  the  Statute  of  Hen.  8  had  never  been  made, 
courts  of  equity  would  have  given  relief;  but  I  am  clearh-  of  opinion 
that  infants  are  barred  under  that  Statute.  That  Act  was  made  for 
uses,  not  for  jointures :  this  is  a  provision  arising  out  of  the  general 
consequences  of  uses. 

Consider  also  the  usage  and  transactions  of  mankind  upon  it :  the 
object  of  all  laws,  with  regard  to  real  property,  is  quiet  and  repose. 
As  to  practice,  there  has  almost  been  onlj'  one  opinion.  The  greatest 
conveyancers  ;  the  whole  profession  of  the  law ;  Sir  Orlando  Bridge- 
man  :  Lord  Nottingham :  there  was  not  a  doubt  at  the  bar  in  Harvey 
V.  Ashley:  Mr.  Fazakerly  always  took  it  for  granted  that  infants 
were  bound. 

If  this  decree  were  to  stand,  marriage  settlements  would  be  totallj' 
subverted  without  the  interposition  of  the  Legislature ;  and  I  concur 
with  the  noble  and  learned  lord,  that  no  man  living  could  draw  such  an 
Act  of  Parliament.  I  will  never  put  such  an  exposition  on  the  law, 
as  to  make  it  necessary  to  apply  to  Parliament  to  rectify  it.'' 

1  See  1  Rop.  H.  &  "W.  (2d  ed.)  486,  n. 
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CAEUTHERS  v.  CARUTHERS. 

Chancery.     1794. 

[Reported  4  Bro.  0.  C.  500.] 

Master  op  the  Rolls.^  [Sir  Richard  Pepper  Arden.]  This  is 
a  case  of  great  importance.  The  prayer  of  the  bill  is,  that  the  defend- 
ant, the  widow,  maj'  be  declared  not  to  be  entitled  to  any  right  of 
dower,  or  free  bench,  or  thirds  of  the  personal  estate  of  the  intestate, 
her  husband,  but  to  be  debarred  of  the  same  by  the  provision  made  her 
by  the  settlements,  on  the  marriage  ;  and  the  case  is  this  :  — 

Previous  to  the  marriage  of  the  intestate  with  the  defendant,  who 
was  an  infant  of  the  age  of  seventeen,  a  certain  estate  which  was  in  the 
possession  of  his  mother  was  settled  on  the  mother  for  life,  remainder 
to  the  husband  for  life,  remainder,  if  she  should  survive  the  mother  and 
husband,  to  the  intended  wife  for  life,  as  part  of  the  jointure  and  pro- 
vision intended  to  be  made  and  secured  for  her,  and  in  lieu,  bar, 
recompense,  and  full  satisfaction  of  all  demands,  or  thirds  at  common 
law,  or  by  custom  or  otherwise,  of  all  and  every  the  messuages,  &c.,  as 
the  husband  might  during  the  coverture  be  seised  of.  "  No  notice  is 
taken  in  this  settlement  what  was  to  be  the  other  part  of  the  jointure 
or  provision  to  be  made  for  her ;  but  also  before  the  marriage,  Thomas 
Palling,  who  was  the  uncle  of  the  husband,  made  a  surrender  of  eopj-- 
hold,  which  was  recited  to  be  for  making  some  further  provision  for  the 
marriage,  which  was  to  the  use  of  himself  for  life,  remainder  to  the  hus- 
band for  life,  remainder  to  the  wife  for  hfe,  if  she  should  so  long  con- 
tinue a  widow.  It  does  not  state  it  to  be  in  bar  of  dower,  but  it  is 
impossible  not  to  see,  that  it  was  that  further  provision  which  was 
referred  to  in  the  former  deed ;  and  the  question  is,  Whether  she  is  not 
bound  to  take  these  provisions  in  bar  of  dower. 

The  husband  afterwai-ds  acquired  a  larger  copyhold  estate,  in  which, 
bj'  the  custom  of  the  manor,  she  takes  the  whole  for  life. 

It  is  contended,  that  bj'  the  case  of  Drury  v.  Drury,  or  Drury  v. 
The  Earl  of  Bucks  (by  which  name  it  is  reported  in  5  Brown's  Pari. 
Cases),  this  principle  has  been  determined,  that  an  infant  is  bound  at 
law  by  a  jointure,  and  in  equity  will  be  bound  by  anj'  covenant  for 
securing  a  jointure,  or  bj'  anj'  collateral  satisfaction,  whether  the  same 
be  of  freehold  or  not :  that  the  law  has  given  guardians  autliority  to 
bind  infants  by  such  a  settlement. 

,    To  the  propositions  thus  largely  laid  down,  I  acknowledge  I  must 
make  some  objection. 

It  is  said,  that  great  judges  have  laid  it  down,  that  by  such  a  settle- 
ment, made  during  the  infancy  of  a  female  infant,  her  own  estate  would 
1  The  opinion  only  is  here  given. 
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be  bound,  and  for  this  Cannel  v.  Buckle,  2  Wms.  242,  and  Harvey  v. 
Ashley,  3  Atk.  607,  have  been  cited. 

But  in  those  cases  this  was  not  the  point  decided,  although  some- 
thing like  tlie  principle  is  laid  down,  and  it  appears  to  have  been  the 
opinion  of  those  judges,  that  such  was  the  power  of  guardians,  and 
that,  having  the  power  of  marrj-ing  their  wards,  they  must  have  that  of 
making  the  collateral  contracts. 

But  I  hardly  think  it  probable  that  Lord  Hardwieke  laid  it  down  so 
broadly.  It  is  impossible  to  apply  the  principle  more  strongly  as  to  a 
female  than  to  a  male  infant,  and  as  to  male  infants  no  such  doctrine 
has  been  laid  down.  There  has  been  no  such  decision,  nor  was  that 
proposition  insisted  on  in  Drury  v.  Drm-y. 

In  Durvford  v.  Lane,  1  Bro.  C.  C.  106,  the  principle  came  in  ques- 
tion ;  that  was  a  new  case ;  the  husband  there  was  an  adult,  the 
wife  was  an  infant.  It  was  an  attempt  to  bind  the  estate  of  the  wife. 
Lord  Thurlow  had  great  doubts  upon  the  subject.  He  held  the  hus- 
band bound  by  his  own  covenant,  leaving  the  question  open,  how  far  it 
bound  the  wife. 

But  there  is  a  case  in  which  the  question  came  directly  before  the 
court.  It  is  dough,  v.  Clough,  in  Mr.  Woodeson's  Sj-stematic  View, 
vol.  iii.  p.  453,  n.  It  was  to  carry  into  effect  a  settlement  made  before 
marriage  of  the  widow,  Pattj'  Clough,  while  she  was  an  infant.  The 
decree  declared  that  her  estate  was  not  bound  by  the  marriage  articles, 
and  the  bill  was  dismissed  ;  that  is  an  express  decision  bj'  Lord  Thur- 
low, that  the  contracts  of  male  and  female  infants  do  not  bind  their 
estates,  and  though  that  is  not  a  case  of  dower,  it  has  weight  in  this 
case,  and  though  it  has  not  the  sanction  of  the  House  of  Lords,  it  is  the 
opinion  of  a  great  judge. 

The  only  question  then  is,  Whether  the  case  of  dower  be  an  excep- 
tion to  the  general  rule. 

It  is  said,  the  case  of  Drury  v.  Drury  is  decisive,  and  that  no  judge 
ought  to  set  up  his  private  opinion  against  it. 

The  fair  question  is,  What  is  decided  by  that  case? 

It  may  be  said  that  no  judge  should  contradict  that  case,  but  that  it 
will  only  apply  where  exactly  the  same  case  occurs. 

But  I  shall  always  hold  myself  bound,  when  I  find  a  case  so  deter- 
mined, not  only  by  the  case  itself,  but  by  all  the  principles  which 
necessarily  apply  to  it.  I  hold  it  a  duty  of  a  judge,  where  he  finds  a 
case  determined  by  the  House  of  Lords,  to  hold  himself  bound  by  all 
the  principles  which  were  necessarj'  to  its  determination. 

What'was  the  question  there?  Loi-d  Northington,  when  the  case 
was  before  him,  was  of  opinion  that  a  jointure  at  law,  though  accom- 
panied with  every  requisite  of  a  jointure,  would  not  bind  an  infant, 
And,  2dly,  that  a  covenant  to  pay  the  wife  an  annuity  of  £600  a  year, 
not  out  of  particular  lands,  would  not  bind  her :  from  this  decree  the 
cause  went  to  the  House  of  Lords.  The  first  question  on  the  point  of 
law  was  put  to  the  judges ;  the  next  question  was,  whether  an  equi- 
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table  jointure  would  bind  the  infant.  It  was  held  that  a  jointure  at 
law  would  bind,  and  that  a  covenant  would  be  held  equivalent  in  this 
court,  though  no  particular  lands  were  specified ;  because,  it  was  said, 
it  amounted  to  the  same  thing  ;  for  if  there  were  no  lands,  it  would  be 
the  same  thing  as  if  it  was  out  of  particular  lands,  and  they  were  exe- 
cuted, then  the  wife  would  be  entitled  to  her  dower.  So  that  she 
would  have  the  jointure  or  the  dower.  In  that  case  the  settlement 
extended  to  settle  her  real  estate,  but  there  was  no  question  or  decision 
upon  that.  The  House  ordered  a  part  of  the  personal  estate  to  be  set 
apart,  to  paj'  the  annuitj',  but  the  widow  would  have  had  a  right  to 
have  had  the  provision  made  in  land,  and  the  House  of  Lords  would 
have  ordered  lands  to  be  set  out,  if  she  had  pressed  it. 

All  the  determination  therefore  in  that  case,  is,  that  where  the  pro- 
vision is  made  as  eflfectual  as  if  it  was  set  out,  it  will  be  sufficient,  though 
it  is  not  so. 

There  was  no  question  arose  on  that  case,  on  the  subject  of  election. 

By  the  common  law,  upon  the  marriage,  the  wife  acquires  a  right  to 
dower  in  the  freehold,  and  a  customarj'  share  in  the  copyhold  estates 
of  the  husband,  or  a  provision  from  the  husband  under  the  Statute. 

It  is  said,  that  guardians  have  a  power  to  bind  the  right  of  the  in- 
fant, but  I  think  Drury  v.  Drury  did  not  mean  to  decide  that.  If  the 
provision  had  not  been  certain,  or  if  she  was  only  to  take  upon  a 
remote  contingency. 

Before  I  perform  an  agreement,  I  must  see  that  it  is  reasonable. 

Then,  what  is  a  jointure?  Lord  Coke  defines  it:  "It  is  a  compe- 
tent livelihood  of  freehold,  for  the  wife,  to  take  effect  immediately  after 
the  death  of  the  husband,  for  the  life  of  the  wife."  VernoiUs  Case, 
4  Rep.  2. 

I  wish  to  know,  what  fair  conclusion  can  be  drawn  from  Drury  v. 
Drury  that  there  is  any  equity  by  which  a  woman  would  be  obliged  to 
take  an  uncertain  interest  in  bar  of  dower.  Here,  non  constat  that 
one  of  the  estates  will  ever  be  hers  in  possession  ;  the  other  has  fallen 
in,  if  she  chooses  to  take  it. 

Suppose  she  had  had  a  jointure  which  turned  out  to  be  bad,  I  mean, 
which  would  not  have  afforded  her  the  same  advantage  which  she 
would  have  had  from  her  dower,  would  that  have  bound  her? 

In  Drury  v.  Drury  she  had  as  certain  a  provision  as  in  her  dower ; 
therefore,  I  think  Drury  v.  Drury  decides,  that  where  the  provision  is 
equallj'  certain  with  the  dower,  it  is  good. 

Would  she  have  been  bound  by  this  in  her  husband's  lifetime,  whilst 
both  the  tenants  for  life  were  alive?  If  it  is  good  at  all,  it  must  be  so 
from  the  making  of  the  settlement ;  but  she  could  not  be  bound  then. 

Any  equitable  provision  which  a  woman  takes,  must  be  as  certain  a 
provision  as  her  dower,  not  an  uncertain  provision  which  she  may  never 
enjoy. 

I  do  not  say  that  if  she  had  been  adult,  she  might  not  have  bound 
herself.     She  might  have  taken  a  provision  out  of  the  personal  estate, 
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or  she  might  even  have  taken  a  chance,  in  satisfaction  for  her  dower, 
acting  with  her  ej-es  open  ;  but  an  infant  is  not  bound  by  a  precarious 
interest. 

Lord  Thurlow,  in  Dtirnford  v.  Lane  [1  Bro.  C.  C.  106]  and  in 
Williams  v.  Williams^ [Id.  152],  held,  that  a  settlement  to  bind  an 
infant  must  be  reasonable.  This  is  not  such  an  agreement  as  a  court 
of  equity  can  call  upon  her  to  confirm.  The  guardian  is  incautious 
where  he  attempts  to  bind  the  infant  by  a  precarious  provision. 

Declare  her  not  bound  by  the  settlements,  and  to  be  at  liberty  to 
make  her  election,  to  take  the  provisions  made  for  her,  or  to  take  her 
dower  and  free  bench,  waiving  the  provisions ;  it  being  signified,  that 
she  consented  to  take  the  dower  and  free  bench. 

The  eldest  son,  as  he  sufl'ers  by  her  taking  her  dower  and  free 
bench,  must  have  amends  made  to  him  by  the  copyhold  estate  settled 
by  Palling. 

Referred  it  to  the  master,  to  take  an  account  of  the  value  of  the 
freehold  and  copyhold  estates,  and  reserved  further  directions  till  after 
the  account  taken. 

Mr.  Graham  and  Mr.  Stratford,  for  the  plaintifis. 

Mr.  Lloyd  and  Mr.  Agar,  for  the  defendants. 


DYKE  V.   KENDALL. 

Chancery.     1852. 
[Reported  2  De  Q.  M.  &  G.  209.] 

The  bill  in  the  present  suit  was  filed  on  the  6th  Jul^-,  1848,  by  Eliza- 
beth Dyke,  the  widow  of  Thomas  Webb  Dyke,  against  Charles  Edward 
Kendall,  for  the  recovery  of  dower  out  of  certain  freehold  estates  ac- 
quired by  her  husband  during  his  coverture,  and  sold  by  him  previ- 
ously to  his  death  to  one  Richard  Cox,  from  whose  devisees  the 
defendant,  Charles  Edward  Kendall,  purchased  the  same,  with  full 
notice  of  the  plaintiffs  right.  The  bill  stated  that  the  defendant  alleged 
that  the  plaintiffs  right  had  been  barred  by  a  settlement  executed  on 
her  marriage,  and  charged  that  so  far  as  the  settlement  proceeded  from 
the  husband  it  had  failed  to  be  productive,  inasmuch  as  the  sums  of 
£2000  and  £500  secured  in  that  settlement  by  the  bond  of  her  husband 
for  the  benefit  of  the  plaintiff  during  her  life,  had  not  been  paid. 

It  appeared  by  the  answer  and  was  proved  b}'  the  evidence,  that  the 
plaintiff  was  twenty-eight  years  of  age  when  she  married  Thomas  W. 
Dyke,  in  the  year  1810,  and  that  upon  the  occasion  of  that  marriage  a 
settlement  was  executed,  to  which  she  was  party  by  her  then  name  of 
Elizabeth  Skinner.     The  defendant  submitted  that  the  plaintiffs  right 
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or  title  to  dower  was  in  equity  well  and  eflfectually  barred  by  the 
settlement.    - 

Bj'  the  decree  made  on  the  hearing  of  the  cause  by  the  Vioe-Chancellor 
Wigram,  on  the  20th  April,  1849,  it  was  referred  to  the  master  to 
inquire  whetlier  any  settlement  had  been  made  on  the  marriage  of  the 
plaintiff  and  her  late  husband,  T.  W.  Dyke,  and  whether  such  settle- 
ment (if  anj-)  was  actually  productive  of  any  benefits,  and  what  was 
the  amount  of  such  benefit  actually  realized  and  received  by  the 
plaintiff. 

The  master  found,  among  other  things,  that  a  settlement  had  been 
made  on  or  prior  to  the.  marriage  of  the  plaintiff.  The  settlement, 
which  was  fully  set  out  in  the  report,  was  made  between  William  D3'ke 
of  the  first  part,  John  Skinner  of  the  second  part,  T.  W.  Dyke  of  the 
third  part,  Elizabeth  Skinner  of  the  fourth  part,  and  the  trustees 
therein  named  of  the  fifth  part,  and  contained  the  following  recitals  : 
that  in  consideration  of  the  intended  marriage,  and  for  providing  a 
competent  jointure  and  provision  of  maintenance  for  Elizabeth  Skinner, 
in  case  she  should,  after  the  intended  marriage,  survive  and  outlive 
T.  W.  Dyke,  and  for  securing  a  provision  for  their  issue,  William 
Dyke  had  paid  to  T.  W.  Dyke,  at  or  before  the  ensealing  and  delivery 
thereof,  the  sum  of  £3000,  the  receipt  of  which  T.  W.  Dyke  did  there- 
by acknowledge,  and  that  John  Skinner  had  paid  to  T.  W.  Dyke  the 
sum  of  £851  10s.,  the  receipt  of  which  T.  W.  Dyke  did  also  thereby 
acknowledge,  and  J.  Skinner  had  agreed  to  enter  into  the  covenant 
thereinafter  contained  for  securing  the  pa3-ment  of  the  further  sum  of 
£500  of  like  lawful  money  to  T.  W.  Dyke,  upon  the  death  of  him, 
J.  Skinner,  which  said  sums  of  £851  10s.  and  £500  were  intended  as 
the  marriage  portion  of  Elizabeth  Skinner ;  and  that  it  had  been 
agreed  by  and  between  the  parties  thereto,  that  T.  W.  Dyke  should 
give  his  bond  to  the  trustees  conditioned  for  the  payment  of  the  sum 
of  £2000,  with  interest,  at  or  after  the  rate  of  £5  for  £100  for  a  j^ear, 
within  six  months  from  the  solemnization  of  the  intended  marriage, 
upon  the  several  trusts  thereinafter  mentioned  and  declared,  and  that 
T.  W.  Dyke,  by  his  bond  or  obligation  bearing  even  date  therewith, 
was  become  bound  unto  the  trustees  accordinglj' :  and  it  was  thereby 
witnessed  and  agreed  that  the  interest  of  the  £2000  was  to  be  for 
T.  W.  Djke  for  his  life,  and  after  his  decease  for  the  plaintiff  for  her 
life,  with  limitations  over  after  the  death  of  the  survivor,  on  certain 
trusts  in  favor  of  their  issue,  and  on  failure  of  issue :  and  it  was  also 
witnessed  that  in  consideration  of  the  intended  marriage,  John  Skinner 
covenanted  to  pay  £500  to  T.  W.  Dyke  within  six  months  after  the 
decease  of  the  said  J.  Skinner,  on  condition  that  T.  W.  Dyke  should 
give  a  bond  to  secure  the  like  sum. 

The  master  also  found  that  J.  Skinner  had  died,  and  that  the  sum 
of  £984  IBs.,  which  included  arrears  of  interest,  had  been  received  by 
the  trustees  of  the  settlement  in  respect  of  the  £500  so  agreed  to  be 
paid  by  J.  Skinner,  and  that  it  had  been  subsequently  arranged  be- 
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tween  T.  W.  Dyke  and  the  plaintiff  and  their  children,  that  the  sum  of 
£484  18s.  should  be  secured  on  the  trusts  of  the  settlement  in  part 
liquidation  of  the  sum  of  £2000  so  agreed  to  be  paid  b}-  T.  W.  Dyke, 
but  which  he  was  unable  to  paj' ;  and  the  master  found  that  the  benefits 
settled  or  assured  to  or  in  trust  for  the  plaintiff,  of  which  the  settlement 
was  actually  productive,  consisted  of  the  sums  of  £500  and  £484  18s., 
and  that  the  interest  in  respect  of  which  had  been  received  by  the 
plaintiff,  and  that  there  was  £305  6s.  arrears  of  interest  due  on  the 
£1515  2s.  residue  of  the  £2000,  the  unpaid  residue  of  the  bond  debt 
for  £2000. 

On  the  hearing  of  the  cause,  on  further  directions,  by  the  Vice-Chan- 
cellor  Knight  Bruce,  on  the  21st  July,  1851,  his  Honor  considered 
that  he  was  bound  by  the  authority  of  Walker  v.  Walker,  1  Ves.  54, 
to  hold  that  the  plaintiff's  claim  to  dower  was  barred  by  the  recital  in 
the  settlement,  but  he  decided  that  the  plaintiff  had  a  lien  on  the  estates 
which  had  been  acquired  and  sold  by  her  husband  during  the  coverture 
for  so  much  of  the  £2000  as  had  not  been  received  by  her,  and  ex- 
pressed his  opinion  that  if  the  lien  was  not  exactly  the  same  as  that  of 
a  vendor  of  an  estate  for  his  unpaid  purchase-money,  yet  that  it  was 
analogous  to  it.  It  was  accordingly  by  the  decree  declared  that  the 
plaintiff  was  entitled  in  respect  of  her  dower  to  one-third  of  the  re- 
ceipts and  profits  of  the  estate  in  question,  not  exceeding  for  such  one- 
third  the  sum  of  £60  12s.  per  annum,  being  the  interest  at  £4  per  cent., 
which  would  have  accrued  due  on  £1515  2s.  remaining  unpaid  under 
the  bond,  and  that  she  was  entitled  to  such  interest  from  the  time 
when  the  purchaser  entered  into  possession  of  the  estate.  From  this 
decree  the  defendant  now  appealed  to  the  Lord  Chancellor. 

Mr.  Greene  and  Mr.  Vance,  for  the  plaintiff. 

Mr.  Malins  and  Mr.  Bird,  in  support  of  the  appeal. 

July  24.  —  The  Loed  Chancellor.  [Lord  St.  Leonards.]  In  the 
case  of  Vizard  v.  Longdale,  cited  in  Tinney  v.  Tinney,  3  Atk.  8  ;  s.  o. 
Kelynge,  17,  there  was  no  statement  that  the  provision  was  intended 
for  the  jointure  of  the  wife,  whereas  in  the  present  case  there  is  an 
express  recital  that  the  sums  paid  and  to  be  secured  were  for  a  "  com- 
petent jointure  and  provision  of  maintenance."  I  think  it  very  clear, 
therefore,  that  the  words  used  in  the  settlement  before  me  are  in  them- 
selves sufficient  to  operate  in  this  court  in  bar  of  dower ;  but  whether 
in  the  events  which  have  happened  they  ought  to  be  so  construed  is  a 
different  question.  This  is  a  peculiar  contract,  and,  before  giving  my 
judgment  upon  it,  I  shall  again  look  at  Sir  A.  Hart's  decision  in  Power 
V.  Sheil,  1  Moll.  296.  I  confess,  however,  that  I  do  not  understand 
the  observations  attributed  to  him,  to  the  effect  that  an  adult  female 
cannot  in  equity  contract  herself  absolutely  out  of  dower.  In  my 
opinion  there  can  be  no  doubt  whatever  of  her  right  so  to  contract 
previously  to  her  marriage,  and  to  bar  herself  of  all  dower  or  thirds 
that  may  accrue  to  her  from  her  husband's  estate  ;■  if  that  is  so,  the 
question  is,  what  has  the  plaintiff  here  contracted  for.     The  settlement 
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is  eertainlj-  of  a  singular  shape ;  the  fathers  of  the  husband  and  of 
the  wife  are  parties,  and  the  husband  provides  no  monej-.  [His  Lord- 
ship here  read  the  recitals  and  proceeded :]  I  apprehend  that  the  true 
consideration  for  the  bar  of  the  plaintiff's  dower  was  the  actual  pay- 
ment of  £3000  by  the  father  of  the  husband,  whereby  he  may  be 
considered  as  saying,  "  I  intend  that  my  son's  estate  shall  not  be  en- 
cumbered with  dower ;  I  will  make  such  a  provision  for  him  as  will 
enable  him  to  make  a  competent  provision  for  his  wife."  I  am  verj- 
much  inclined  to  think  that  the  moment  the  money  was  paid  by  the 
husband's  father  the  condition  for  the  release  of  dower  was  complied 
with,  and  that  this  lady  could  not  afterwards  claim  her  dower ;  but  if 
that  were  not  so,  the  next  question  which  arises  is  as  to  whether  it  was 
intended  that  the  bond  should  be  accepted  as  a  satisfaction  of  dower. 
If  no  reliance  was  intended  to  be  placed  on  the  bond,  why  was  it  taken, 
or  whj'  was  not  the  husband  prevented  from  appropriating  the  money 
paid  by  his  father?  It  is  also  to  be  observed  that  at  the  time  of 
the  marriage  the  husband  had  no  estate  on  which  dower  could  have 
attached,  and  at  that  time  the  wife  had  not  even  an  inchoate  title.  On 
these  grounds,  therefore,  it  appears  to  me  that  she  has  chosen  her 
remedy  and  accepted  a  securit}-,  and  I  see  nothing  in  anj-  of  the  author- 
ities to  alter  the  view  of  the  case  I  now  entertain,  and  as  at  present 
advised  I  do  not  think  that  the  plaintiff  has  any  right,  on  the  failure 
of  the  bond,  to  go  against  the  estate  subsequently  purchased,  but  I 
will  not  part  with  this  case  without  further  consideration. 

July  27. — The  Lord  Chancellor.  In  this  case  I  concur  with 
the  Vice-Chancellor  in  thinking  that  the  settlement  must  be  taken  in 
bar  of  dower.  There  is,  however,  another  question  of  a  very  dif- 
ferent nature ;  namely,  whether  the  plaintj-ff  is  entitled  to  any  lien 
on  the  lauds  which  were  bought  and  sold  by  her  husband  during  the 
coverture. 

To  determine  this  we  must  consider  the  difference  in  point  of  law 
between  a  legal  and  an  equitable  bar  of  dower.  Vernon's  Case,  4 
Rep.  1  a,  explains  how  the  Statute  of  Uses  applied  to  dower.  A  great 
portion  of  the  lands  of  this  country,  being  vested  in  feoffees  to  uses, 
were  exempt  from  dower,  but  the  Statute  having  converted  uses  into  a 
legal  estate,  the  consequence  was  that  the  lands  became  subject  to 
dower.  The  Statute,  however,  provided  against  the  wife  being  entitled 
both  by  settlement  and  under  uses,  and  having  gone  so  far,  proceeded 
to  enact  that  if  the  widow  should  be  evicted  from  her  legal  jointure 
she  should  be  remitted  to  her  dower ;  thus  where  the  clause  of  eviction 
applies,  it  operates  on  the  legal  jointure  which  made  the  bar  under  the 
Statute.  The  Statute  creates  the  bar,  and  creates  also  an  exception, 
and  the  clause  of  eviction  never  can  operate  except  when  the  bar  is 
created  by  the  Statute.  Let  us  now  see  how  this  applies  to  equitj'.  It 
was  soon  settled  that  what  was  not  a  legal  bar  might  be  made  an  equi- 
table bar,  the  ground  of  this  equitable  bar  being  contract :  this  did  not 
proceed  on  any  analogy  to  the  legal  bar.     As  to  the  authorities,  there 
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are  very  few.  The  rule  of  the  court  is,  I  think,  correctly  stated  by  Lord 
Alvanly  in  Caruthers  v.  Caruthers,  4  Bro.  C.  C.  500,  that  an  adult 
female  may  take  anything  in  bar  of  dower,  that  she  may  take  a  provision 
out  of  the  personal  estate,  or  "even  a  chance  in  satisfaction  for  her 
dower,  acting  with  her  eyes  open."  This  court  disregards  the  nature  of 
the  property  and  the  quantum,  and  therefore  an  equitable  bar  has  none 
of  those  qualities  which  attach  to  a  legal  bar ;  it  is  on  contract  only,  as 
laid  down  by  Lord  Redesdale,  in  the  ease  of  Birmingham  v.  Kirwan, 
2  Sch.  &  Lef.  444,  where  his  Lordship  observes  :  "  The  principle,  then, 
that  the  wife  cannot  have  both  dower  and  what  is  given  in  lieu  of 
dower  being  acknowledged  at  law  as  well  as  in  equity,  the  only  ques- 
tion in  such  cases  must  be,  whether  the  provision  alleged  to  have  been 
given  in  satisfaction  of  dower  was  so  given  or  not ;  if  the  provision 
results  from  contract,  the  question  will  be  simply  whether  that  was  part 
of  the  contract.' 

In  Simpson  v.  Gutteridge,  1  Madd.  609,  Sir  Thomas  Plumer  thought 
that  the  doctrine  there  broached,  that  a  married  man  could  not  make 
a  valid  conveyance  without  a  fine  unless  there  was  an  outstanding 
term,  could  not  be  sustained,  and  that  the  practice  of  conveyancers  was 
uniformly  against  requiring  an  inspection  of  the  title-deeds  of  an  estate 
settled  in  lieu  of  dower.  If  the  present  were  a  jointure  operating  as  a 
bar  under  tlie  Statute  of  Uses,  the  case  would  have  been  govei-ned  by 
the  seventh  section  of  that  Statute  ;  but  in  equitj-  the  bar  rests  solely 
on  contract,  and  my  opinion  is  that  in  lliis  court,  if  a  woman,  being  of 
age,  accepts  a  particular  something  in  satisfaction  of  dower,  she  must 
take  it  with  all  its  faults,  and  must  look  at  the  contract  alone,  and  can- 
not in  case  of  eviction  come  against  &i\\  one  in  possession  of  the  lands, 
on  which  otherwise  her  dower  might  have  attached ;  this  has  nothing 
to  do  with  the  performance  of  covenants  and  the  like. 

The  question,  then,  is,  Did  this  ]ad3'  or  not  accept  the  settlement  in 
bar  of  dower?  [His  Lordship  here  recapitulated  the  facts  of  the  case, 
and  added :]  M3'  conclusion  is,  that  the  plaintiff  has  accepted  in  lieu 
of  dower  pa3-ment  of  mone}'  at  least,  and  that  she  is  also  concluded  hy 
the  acceptance  of  the  bond,  and,  although  the  bond  was  not  satisfied, 
that  she  has  no  right  to  resort  to  the  lands  of  her  husband,  bought 
after,  and  sold  during,  the  marriage.  The  defendant,  the  purchaser, 
having  naturally-  asked  for  the  production  of  the  settlement,  on  its  be- 
ing produced  had,  I  think,  good  reason  to  be  satisfied  that  the  plaintiff 
was  not  entitled  to  dower  upon  the  land. 

The  decree  of  the  Vice-Chancellor  must  therefore  be  varied,  and  the 
bill  must  be  dismissed,  but  without  costs,  as  the  plaintiff  has  relied  on 
the  authority  of  Fower  v.  Sheil,  1  Moll.  296. 
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SECTION  VI. 

DOWEK   IN   EQUITY    OF   REDEMPTION. 

A.     Might  to  Redeem. 

MILLS  v.   VAN   VOOEHIES. 

New  York  Court  of  Appeals.     1859. 

IBeyorUd  20  N.  Y.  412.] 

Appeal  from  the  Supreme  Court.  Action  for  the  specific  performance 
on  a  contract  made  in  July,  1851,  for  the  convej-ance  by  the  defendant 
to  the  plaintiff  of  fift}'  acres  of  land,  now  within  the  citj'  of  Brooklyn. 
The  defendant  was  to  give  a  deed  with  full  covenants,  conveying  a  per- 
fect title.  He  tendered  a  deed  good  in  form  in  November,  1851.  The 
plaintiff  objected  to  the  title  on  this  ground :  The  defendant  had,  in 
1835,  convej-ed  a  portion  of  the  land  to  one  Hans  Learned,  receiving 
from  him  a  contemporaneous  mortgage  to  secure  the  purchase-money, 
in  which  his  wife  (if  he  had  one)  did  not  join.  Learned  conveyed  por- 
tions of  the  land  thus  granted  to  him  to  Oilman,  Marston,  Tripp,  Lloyd, 
and  Smith,  each  of  whom  had  a  wife.  Learned's  mortgage  was  fore- 
closed bj'  suit  in  chancery,  to  which  his  grantees  were  parties ;  but 
their  wives,  who  were  then  living  and  who  continued  in  life  at  the  hear- 
ing of  this  suit,  were  not  parties.  The  defendant  had  re-possessed  him- 
self of  the  title  bj-  purchase  under  this  foreclosure  ;  the  master's  deed 
to  him  bearing  date  July  8th,  1840.  The  plaintiff  objected  to  the  title, 
that  the  wives  of  Learned  and  his  grantees  were  not  barred  of  their 
contingent  equities  of  redemption.  The  defendant  insisted  that  this 
constituted  no  defect  in  the  title.  Various  propositions  were  made  with 
a  view  to  overcome  the  difficulty ;  among  others,  that  a  new  foreclosure 
of  the  Learned  mortgage  should  be  instituted  :  but  the  parties  failed  to 
agree  in  regard  to  it.  The  plaintiff  requested  the  defendant  to  convey 
to  him  that  portion  of  the  premises  to  which  his  objection  did  not  applj', 
he  paying  and  securing  in  the  manner  stipulated  by  their  contract  a 
proportionate  part  of  the  price  agreed  to  be  paid  for  the  whole.  The 
defendant  refused  to  accede  to  this  proposition.  The  matter  was  under 
negotiation  until  April,  1852.  This  suit  was  commenced  in  July  fol- 
lowing. The  complaint  insisted  that  the  title  was  defective,  but  praj'ed 
that  the  defendant  be  required  to  make  it  perfect. 

The  trial  was  before  a  referee,  who  held  that  the  plaintiff's  objections 
to  the  title  were  unfounded,  but  that  by  refusing  to  take  a  good  title 
when  tendered  to  him,  and  by  refusing  fair  offers  to  indemnify  him 
against  the  alleged  defect,  and  by  the  lapse  of  time,  he  had  lost  the 
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right  to  a  specific  performance  ;  and  he  ordered  a  judgment  denying  a 
specific  performance,  but  awarding  restitution  to  the  plaintiff  of  the 
money  which  he  had  paid  towards  the  purchase  of  the  land,  with  interest. 
Upon  appeal  the  Supreme  Court,  at  General  Term  in  the  second  district, 
held  the  plaintiff's  objection  to  the  title  well  founded,  but  it  affirmed  the 
judgment  entered  on  the  referee's  report,  upon  the  ground  that  the 
defendant  could  not  give  a  perfect  title  ;  though  he  might  bring  a  suit 
to  foreclose  the  wives  of  Learned  and  his  grantees,  he  could  not  pre- 
vent them  from  redeeming  if  they  saw  fit ;  the  plaintiflT  did  not  ask  for 
such  a  title  as  the  defendant  could  give,  and  the  most  he  was  entitled 
to  was  the  relief  awarded  by  the  referee.  The  plaintiff  appealed  to  this 
court. 

tT".  L.  S.  Cummins^  for  the  appellant. 

John  K.  Porter,  for  the  respondent. 

Seluen,  J.  It  would  not  necessarily  follow,  even  if  all  the  objections 
originally  taken  bj'  the  plaintiff  to  the  title  of  the  defendant  were  un- 
founded, that  a  specific  performance  of  the  contract  must  be  decreed. 
As,  however,  there  is  nothing  in  the  case  to  impeach  the  good  faith  of 
the  plaintiff,  nor  anything  shown  on  the  part  of  the  defendant  which 
would  make  it  inequitable  to  compel  a  performance,  it  would  seem  that 
a  court  of  equity,  in  the  exercise  of  a  sound  discretion,  would  be  called 
upon,  if  there  is  no  defect  in  the  title,  to  require  the  defendant  to  pei"- 
form.  The  only  objection  not  obviated  by  the  proof  given  at  the  hear- 
ing, was  that  based  upon  the  omission  to  make  the  widow  of  one  person 
and  the  wives  of  others,  interested  in  the  premises  as  grantees  of  the 
mortgagor,  parties  to  the  suit  to  foreclose  the  mortgage  given  by  Hans 
Learned  to  the  defendant.  This  was  the  only  objection  considered  b}' 
the  referee,  or  by  the  Supreme  Court,  and  the  only  one  which  it  is 
necessary  to  consider  here. 

The  case  does  not  show  very  clearlj-  whether  Learned,  the  mortgagor, 
had  a  wife  ;  or  if  he  had,  whether  she  was  made  a  party  to  the  suit  or 
not.  But  the  mortgage  having  been  given  for  purchase-money,  both 
the  refei'ee  and  the  Supreme  Court  have  assumed  that  the  question 
whether  it  was  necessarj-  to  make  the  wives  of  the  grantees  of  the  mort- 
gagor parties,  in  order  to  cut  off  their  equitable  rights,  is  identical  with 
the  one  whether  it  was  necessarj',  if  the  mortgagor  had  a  wife,  to  make 
her  a  part}'  for  that  purpose.  This  assumption  is  no  doubt  correct  to 
this  extent,  viz.  :  That  if  the  dower  rights  of  the  wife  of  the  mortgagor 
in  the  equity  of  redemption  were  such  as  to  require  that  she  should  be 
made  a  party  to  the  foreclosure,  then  for  the  same  reason  it  would  be 
necessary  to  make  the  wives  of  the  grantees  of  that  equity  parties.  The 
converse  of  the  proposition,  however,  may  not  be,  and  I  think  is  not, 
true.  If  it  be  unnecessary  in  such  cases  to  make  the  wife  of  the  mort- 
gagor a  part}',  it  is  because  the  Statute  concerning  mortgages  for  pur- 
chase-money has  made  it  so.  This  Statute,  however,  does  not  extend 
to  the  wives  of  the  grantees  of  such  mortgagor,  and  can  in  no  way  affect 
their  rights. 
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But  as  the  conclusion  to  which  I  have  arrived,  as  to  the  necessity  of 
making  the  wife  of  the  mortgagor  himself  a  part}',  is  decisive  of  this 
branch  of  the  case,  I  will  consider  the  question  in  the  aspect  in  which  it 
was  considered  by  the  court  below.  Is  it  necessary  then  in  foreclosing 
a  purchase-money  mortgage,  to  make  the  wife  of  the  mortgagor  a  part}', 
in  order  to  cut  off  her  rights  in  the  equity  of  redemption?  1.  Would  it 
be  necessary,  independent  of  the  Statute?  2.  If  so,  does  the  Statute 
render  it  unnecessary?  Whether  at  common  law  it  would  be  necessary 
to  make  her  a  party,  must  depend  upon  the  question  whether  she  has 
any  interest,  either  legal  or  equitable,  complete  or  inchoate,  in  the 
mortgaged  premises.  If  she  has  such  an  interest,  however  remote,  then 
upon  the  plainest  and  most  familiar  principles,  that  interest  cannot  be 
affected,  unless  by  virtue  of  some  Statute,  by  a  suit  in  equity  to  which 
she  is  not  a  party.  This  is  not  only  well  settled  bj-  authority,  but 
results  from  the  simplest  and  most  obvious  principles  of  justice.  The 
doctrine  has  been  frequently  applied  to  the  inchoate  rights  of  dower  of 
a  married  woman.  It  was  so  applied  in  the  case  of  Wilkinson  v. 
Parish,  3  Paige,  653,  where  it  was  held  that  the  purchaser  of  premises 
sold  under  a  decree  for  partition,  takes  the  same  subject  to  the  right  of 
dower  of  the  wife  of  one  of  the  tenants  in  common,  unless  the  wife  was 
a  party  to  the  suit. 

It  is  entirel3'  clear,  therefore,  that  if  the  wife  of  one  who  owns  real 
estate  subject  to  a  mortgage  given  for  purchase-money,  has  any  inchoate 
dower  rights  at  all,  in  respect  to  such  property,  these  rights,  unless  by 
virtue  of  the  Statute,  could  not  be  affected  by  a  foreclosure  suit  to  which 
she  is'  not  made  a  partj' ;  and  a  purchaser  under  such  a  foreclosure 
would  not  obtain  an  unencumbered  title.  That  she  has  rights  of  this 
description,  under  the  principles  uniformly  applied  to  mortgages  in  this 
countrj-,  is,  I  think,  too  clear  to  be  denied.  It  having  been,  for  the  last 
half  century,  the  settled  doctrine  in  this  State  that  the  mortgagor,  not- 
withstanding the  form  of  the  instrument,  is  to  be  regarded  as  the  real 
owner  of  the  property,  and  the  mortgagee,  until  he  obtains  possession, 
as  having  only  a  lien  or  charge  upon  it,  the  courts  were  bound  in  con- 
sistency to  hold,  as  they  have  repeatedly  held,  that  the  dower  rights  of 
widows  extend  to  equities  of  redemption.  This  has  never  been  doubted 
since  the  days  of  Hitchcock  v.  Harrington,  6  John.  290,  and  Collins  v. 
Torry,  7  John.  278.  The  same  doctrines  prevail  in  some  if  not  all  the 
other  States.  Fish  v.  Fish,  1  Conn.  559  ;  Snow  v.  Stevens,  15  Mass. 
R.  279  ;    Gibson  v.  Crehore,  3  Pick.  475. 

That  a  mortgagor,  who  has  purchased  land  and  given  back  a  mort- 
gage for  the  whole  or  a  part  of  the  purchase-money,  is  the  owner  of  an 
equity  of  redemption  in  the  premises  so  purchased,  will  not  be  disputed  ; 
and  there  is  not  the  slightest  legal  difference  between  this  equity,  so  far 
as  he  is  concerned,  and  one  where  the  mortgage  was  given  for  borrowed 
money.  His  rights  in  the  property  are  in  all  respects  the  same,  and  the 
same  proceedings  are  necessary  to  foreclose  them.  If,  therefore,  he  is 
to  be  regarded  as  the  real  beneficial  owner  of  the  property  in  the  one 
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case,  he  is  in  the  other ;  and  it  would  seem  plainly  to  follow,  that  if  his 
widow  is  entitled  to  be  endowed  of  this  equity-  in  the  one  case,  she  must 
be  equally  so  in  the  other. 

There  is  nothing  in  the  case  of  Stow  v.  Tift,  15  John.  458,  which 
conflicts  with  this  conclusion,  even  if  the  doctrine  of  that  case  could  be 
sustained.  When  a  married  man,  owning  unencumbered  real  estate, 
executes  a  mortgage  upon  it,  in  which  his  wife  does  not  join,  as  her 
inchoate  interest  in  the  property  precedes  that  of  the  mortgagee,  it 
seems  perfectly  just  that  her  right,  if  not  released,  should  be  paramount 
to  his.  But  where  the  purchase-money  has  never  been  paid,  and  the 
mortgage  is  given  for  that,  there  is  an  apparent  injustice  in  permitting 
the  rights  of  the  wife  to  prevail  over  the  prior  rights  of  the  vendor ;  and 
it  was  to  avoid  this  result  that  the  late  Supreme  Court  adopted  the  some- 
what peculiar  doctrine  of  the  case  of  Stow  v.  Tifft. 

It  had  been  said  in  several  old  English  cases  that  where  the  seisure 
of  the  husband  was  instantaneous  only,  as  when  the  title  was  transferred 
to  and  from  him  at  the  same  instant  and  by  the  same  act,  there  no  right 
of  dower  would  attach,  and  it  was  upon  the  doctrine  of  these  cases  that 
the  Supreme  Court  rested  its  decision  in  the  case  of  Stow  v.  Tifft.  On 
looking  carefullj-  into  tiiose  old  cases,  however,  it  appears  that  in  none 
of  them  was  the  conveyance  intended  to  vest  anj-  beneficial  interest  in 
tlie  husband  ;  the  object  being  in  every  case  merely-  to  transfer  the  title 
to,  or  perfect  the  title  in,  some  other  person.  These  cases,  therefore, 
would  seem  scarcely  to  afford  an^-  solid  foundation  for  that  of  Stow  v. 
Tiff't. 

But  that  case,  assuming  it  to  have  been  riglitly  decided,  has  no  bear- 
ing upon  the  point  presented  here.  The  question  there  was,  not  whether 
the  widow  was  entitled  to  dower  in  the  equitj-  of  redemption,  subject  to 
the  lien  of  the  mortgage,  but  whether  her  right  of  dower  was  paramount 
to  the  rights  of  the  mortgagee ;  and  whether  she  could  recover  her 
dower  in  opposition  to  the  mortgage,  and  without  offering  to  redeem  it. 
There  is  nothing  in  the  case  of  Stow  v.  Tifft,  or  any  other  well  con- 
sidered case,  nor  in  reason,  to  show  that  the  wife  or  widow  of  one  who 
has  given  a  mortgage  for  purchase-monej-,  whether  she  has  or  has  not 
joined  in  the  mortgage,  is  not  as  much  entitled  to  be  endowed  of  the 
equitj'  of  redemption,  that  is  of  the  interest  justly  and  beneflciallj-  vested 
in  her  husband,  as  the  wife  of  any  other  mortgagor.  The  only  effect  of 
the  decision  in  Stow  v.  Tifft  was  to  place  the  wife  of  one  who  had  dur- 
ing coverture  given  a  mortgage  for  purchase-money,  in  which  she  had 
not  joined,  substantially  in  the  same  position  as  if  the  mortgage  had 
been  given  for  purchase-money  or  any  other  indebtedness,  before  cover- 
ture, or  as  if  she  had  joined  in  a  mortgage  for  such  indebtedness  after 
coverture.  A  feme  covert,  who  executes  a  mortgage  jointly  with  her 
husband,  is  nevertheless  entitled  to  dower  in  the  equity  of  redemption, 
of  which  her  husband  is  seised  notwithstanding  the  mortgage  ;  and  this 
right,  as  we  have  seen,  is  not  affected  by  a  foreclosure  in  equitj'  unless 
she  is  made  a  party.    If  omitted,  she  can  come  in  at  any  time  afterward 
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and  redeem,  notwithstanding  a  decree  and  sale  in  the  foreclosure  suit. 
It  is  the  same  under  the  decision  in  Stow  v.  Tifft,  in  case  of  a  purchase- 
money  mortgage ;  although  the  wife  may  not  have  joined  in  such  mort- 
gage. At  common  law,  therefore,  aside  from  our  Statute  on  the  subject, 
it  is  plain  that  a  wife  or  widow,  in  such  a  case,  must  be  made  a  party  to 
a  foreclosure  suit,  or  her  right  to  redeem  the  premises  from  the  lien  of 
the  mortgage  will  remain  unaffected. 

Does  the  Statute  in  question  prescribe  a  different  rule  ?  Its  language 
is  this  :  "  When  a  husband  shall  purchase  lands  during  coverture,  and 
shall  at  the  same  time  mortgage  his  estate  in  such  lands  to  secure  the 
paj^ment  of  the  purchase-money,  his  widow  shall  not  be  entitled  to  dower 
out  of  such  lands,  as  against  the  mortgagee  and  those  claiming  under 
him,  although  she  shall  not  have  united  m  such  mortgage^  but  she 
shall  be  entitled  to  her  dower  as  against  all  other  persons."  1  R.  S. 
741,  §  5.  It  is  manifest  on  the  face  of  this  provision,  without  the 
express  declaration  to  that  effect  contained  in  the  Reviser's  Notes, 
that  its  design  was  simpl}-  to  confirm,  hy  positive  enactment,  the  rule 
adopted  in  the  case  of  Stow  v.  Tifft,  supra.  The  sole  motive  for 
that  decision  was,  as  we  have  seen,  not  to  interfere  with  the  widow's 
claim  of  dower  in  the  equity  of  redemption,  but  to  prevent  that  claim 
from  having  a  preference  over  the  mortgage  when  given  for  purchase- 
mone}'.  The  motive  for  the  enactment  was  precisely  the  same  ;  and 
the  reason  upon  which  both  the  decision  and  the  Statute  were  founded 
goes  obviously  no  further.  Care  seems  to  have  been  taken  in  framing 
the  Statute  thus  to  limit  its  effect.  The  words  "although  she  shall 
not  have  united  in  such  mortgage,"  plainl}'  import  a  design  to  make 
the  position  of  the  widow,  as  to  a  mortgage  for  purchase-money  not 
signed  by  her,  the  same  as  in  respect  to  anj-  other  mortgage  which  she 
had  signed. 

But  it  is  said  that  the  Statute  goes  further  than  this,  and  denies  to 
the  widow  all  right  to  dower  as  against  the  mortgagee,  and  anj-  person 
claiming  under  him.  Hence,  as  every  person  deriving  title  under  the 
foreclosure  may  be  said  to  claim  under  the  mortgagee,  it  is  insisted  that 
all  claim  to  dower  on  the  part  of  the  widow,  not  only  in  the  land  at 
large,  but  in  the  equitj-  of  redemption,  is  cut  off  hy  such  foreclosure, 
whether  she  is  made  a  party  or  not. 

The  objection  to  this  construction  is,  that  it  is  inconsistent  with  the 
reason  upon  which  the  Statute  was  founded,  as  gathered  from  the  history- 
of  the  law  on  the  subject,  as  well  as  from  the  express  declaration  of  the 
revisers  ;  and  inconsistent  also  with  the  object  and  intent  of  tlie  Statute, 
as  plainly  evinced  by  its  phraseology  in  other  respects.  Parties  ob- 
taining title  under  the  foreclosure,  claim  not  only  under  the  mortgagee, 
but  under  the  mortgagor  also.  They  obtain  the  rights  of  both.  So 
far  as  they  claim  under  the  mortgagee  alone,  they  are  protected  by  the 
Statute  against  the  widow,  without  her  having  been  made  a  party.  In 
that  portion  of  the  estate  she  has  no  interest.  But  in  respect  to  the 
portion  which,  under  the  foreclosure,  is  obtained  from  the  mortgagor, 


804  MILLS   V.   VAN   VOOEHIES.  [CHAP.  IL 

viz.,  the  equity-  of  redemption,  in  whicli  she  has  an  interest,  her  rights 
are  not  affected  unless  made  a  party. 

Tliis  construction  makes  the  whole  law  on  the  subject  reasonable  and 
consistent;  while  anj'  other  would  produce  manifest  incongruity  and 
injustice. 

These  views  accord  with  and  are  sustained  by  those  expressed  bj- 
both  the  vice-chancellor  and  chancellor  in  the  case  of  \Bell  v.  The 
Mayor  of  New  York,  10  Paige,  50,  so  far  as  that  case  involved  the 
questions  presented  here.  In  that  case,  the  foreclosure  was  not  com- 
pleted until  after  the  death  of  the  mortgagor ;  and  hence,  it  did  not 
become  necessary  to  determine  the  effect  of  a  foreclosure,  in  his  life- 
time. There  is  not  the  slightest  reason,  however,  for  giving  to  such  a 
foreclosure  any  greater  effect  in  cutting  off  the  dower  rights  of  the  wife 
of  the  mortgagor,  than  to  one  which  takes  place  after  his  death.  The 
inchoate  rights  of  the  wife  are  as  much  entitled  to  protection  as  the 
vested  rights  of  the  widow.  Neither  can  be  impaired  bj-  any  judicial 
proceeding  to  which  she  is  not  made  a  partj'. 

If  this  reasoning  is  sound,  it  follows,  that  it  was  absoluteh'  necessary 
to  make  the  wives  of  the  grantees  of  Learned  parties  to  the  foreclosure 
suit,  in  order  to  cut  off"  their  inchoate  rights  of  dower.  The  wives  of 
the  grantees  of  a  mortgagor  have  the  same  rights  of  dower  in  the  equity 
of  redemption,  as  the  wife  of  the  mortgagor  himself.  The  cases  of 
Collins  V.  Torry,  7  Johns.  278,  and  Snow  v.  /Stevens,  15  Mass.  279, 
are  both  cases  of  this  description.  The  plaintiff  in  each  was  the  widow, 
not  of  the  mortgagor  himself,  but  of  a  grantee  of  such  mortgagor ;  and 
in  each,  she  was  held  entitled  to  dower  in  the  equity  of  redemption. 
These  are  leading  cases  in  the  respective  States,  and  have  been  repeat- 
edly ratified  and  approved  by  the  courts  of  both. 

The  necessity'  of  making  the  wives  of  the  grantees  of  Learned  parties, 
therefore,  in  order  to  foreclose  their  rights,  is  clear.  The  defendant, 
therefore,  has  not  a  perfect  title,  nor  would  a  foreclosure  of  the  Learned 
mortgage  necessarily-  give  him  such  a  title ;  as  the  grantees'  wives,  not 
made  parties  to  the  first  foreclosure,  would  have  a  right  to  come  in  and 
redeem.  The  plaintiff  cannot,  therefore,  have  a  judgment  or  decree 
for  a  complete  performance. 

But  he  insists,  that  if  he  has  not  made  a  case  for  a  full  and  complete 
performance,  he  is  nevertheless  entitled  to  a  judgment,  that  the  defend- 
ant convey  such  title  as  he  has,  with  compensation  for  the  defects,  and 
he  asks  for  such  a  judgment. 

It  is  quite  clear,  that  this  is  not  a  case  for  compensation.  It  would 
obviously  be  entirelj'  impracticable  to  arrive  at  any  reasonablj'  accurate 
estimate  of  the  defects  in  the  defendant's  title,  or  to  ascertain  what  sum 
would  be  an  adequate  compensation  for  them  ;  depending  as  they  do, 
upon  the  deaths  of  a  number  of  individuals ;  upon  the  survivorship  of 
their  respective  wives ;  upon  the  time  when,  if  ever,  their  rights  of 
dower  shall  accrue,  and  many  other  contingencies,  too  "uncertain  to  be 
capable  of  even  a  proximate  estimation.     Again,  the  contract  requires 
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the  defendant  to  give  a  deed  with  covenants  ;  and  it  would  be  necessary 
to  modify  these  covenants,  so  as  to  exempt  the  defendant  from  liability 
for  any  failure  of  title,  growing  out  of  the  defects  compensated  for ; 
which  would  still  further  complicate  the  case.  For  these  and  other 
similar  reasons,  which  might  be  suggested,  no  judgment  for  compensa- 
tion could,  with  propriety,  have  been  given  by  the  court  below,  even  if 
the  plaintiff  had  asked  for  such  a  judgment  upon  the  trial,  and  had 
furnished  the  court,  so  far  as  practicable,  with  the  necessary  facts  upon 
which  to  predicate  it. 

The  plaintiff,  however,  further  asks,  if  the  opinion  of  the  court  should 
be  against  him  upon  the  two  points  already  considered,  that  the  de- 
fendant be  required  to  convey  that  portion  of  the  premises  to  which  he 
has  a  perfect  title  ;  and  offers  to  accept  of  such  a  conveyance. 

The  Court  of  Chancery  in  England  has  frequently  exercised  the 
power  here  sought  to  be  invoked,  and  our  courts  have  in  some  instances 
followed  their  example.  But  it  is  obvious  that  in  this  country,  where 
the  value  of  real  estate  is  so  fluctuating,  changing,  not  unfrequentlj-, 
from  day  to  day,  the  practice  of  making  such  decrees,  if  generally 
adopted,  would  give  to  the  purchasers  of  such  property  great  advant- 
ages over  their  vendors.  By  availing  themselves,  as  in  this  case,  of 
some  defect  in  the  title  to  a  portion  of  the  premises,  thej'  might  keep 
the  matter  in  abej-ance  perhaps  for  j'ears,  secure  against  loss,  in  case 
of  a  fall,  but  readj'  to  avail  themselves  of  anj'  rise  in  the  value  of  the 
property.  Although,  therefore,  the  power  of  making  suclj  decrees  no 
doubt  exists,  it  should,  in  this  country  at  least,  be  exercised  with  great 
deliberation  and  caution. 

In  the  present  case,  however,  I  feel  bound  to  say  that  I  see  nothing  in 
the  facts  developed  which  throws  the  least  suspicion  upon  the  fairness 
and  good  faith  of  the  plaintiff;  and  I  should  feel  stronglj-  disposed  to 
grant  hira  the  relief  sought  in  this  last  request,  if  it  could  be  properlj' 
given  in  the  present  position  of  the  case.  It  is  of  no  consequence  that 
no  such  offer  is  made  or  relief  asked  in  the  complaint.  But  the  difH- 
culty  is,  that  no  such  ground  was  taken  or  suggestion  made  at  the  trial. 
Verj'  many  circumstances  might  exist,  which  would  make  it  highly  in- 
equitable to  make  such  a  decree.  The  relative  value  of  the  different 
portions  of  the  property  maj-  have  entirelj-  changed.  The  delaj'  may 
have  wrought  inevitable  changes,  in  the  relation  of  the  whole  or  of  parts 
of  the  premises,  to  the  defendant's  other  propertj'.  Valuable  improve- 
ments may  have  been  made  under  circumstances  which  would  justify 
them.  The  defendant  was  clearl3'  entitled  to  an  opportunitj-  to  prove 
any  circumstances  of  this  nature,  which  might  have  existed  ;  and  as  no 
such  decree  could  be  made  unless  asked  for  by  the  plaintiff,  the  defend- 
ant was  not  called  upon  to  offer  the  proof,  unless  such  a  request  was 
made.  It  is  plain  that  no  such  decree  can  be  made,  without  giving  to 
the  defendant  an  opportunity  to  adduce  proof  on  this  subject.  What 
the  plaintifl'  asks,  therefore,  is,  in  substance,  that  the  judgment  be  re- 
versed to  enable  him  to  make  this  additional  offer  and  claim,  notwith- 
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standing  no  error  was  committed  by  the  referee  in  disposing  of  the  case 
as  it  was  presented  before  him. 

These  views,  in  which  Jddges  Allen  and  Geat  concur,  would  lead 
to  an  affirmance  of  the  judgment.  But  one  of  my  associates,  Judge 
Strong,  is  of  the  opinion  that  it  was  unnecessary  to  make  the  wives, 
either  of  Learned  himself  or  of  his  grantees,  parties  to  the  foreclosure, 
and  is  in  favor  of  reversing  the  judgment  for  that  reason.  The  other 
four,  viz. :  Johnson,  C.  J.,  and  Comstock,  Denio,  and  Geover,  JJ., 
while  they  concur  in  holding  that  the  wife  of  Learned,  if  he  had  a 
wife,  and  the  wives  of  his  grantees,  should  have  been  made  parties,  in 
order  to  cut  off  their  rights  in  the  equity  of  redemption,  and  that  the 
title  of  the  defendant  is  defective  in  consequence  of  the  omission  to 
make  them  so,  nevertheless  think,  inasmuch  as  the  referee  decided  that 
the  defendant  had  a  perfect  title,  and  that  the  plaintiff  was  in  fault  for 
not  having  accepted  the  deed  when  tendered,  that  the  case  has  never 
been  fully  considered  in  its  other  aspects :  and  that  there  ought  to  be  a 
new  trial,  to  give  the  parties  an  opportunity  to  present  the  facts  and 
equitable  considerations  bearing  upon  the  plaintiff's  claim  to  partial 
relief,  and  to  have  the  same  deliberately  passed  upon  by  the  Supreme 
Court. 

The  judgment,  therefore,  must  be  reversed,  and  there  must  be  a  new 
trial,  with  costs  to  abide  the  event. 

Ordered  accordingly.'^ 


DAVIS   V.  WETHERELL. 

Supreme  Judicial  Court  op  Massachusetts.     1866. 

[Beported  13  Allen,  60.] 

Bill  in  equity  to  redeem  land  from  a  mortgage.  The  bill  set  forth 
that  Samuel  Davis,  on  the  1st  of  April,  1854,  made  a  mortgage,  in 
which  his  wife  joined,  of  a  tract  of  land  in  Worcester,  to  secure  the 
payment  of  six  thousand  dollars  ;  that  the  mortgage  was  assigned  to 
the  defendant  Wetherell  on  the  27th  of  June,  1860;  that  Davis 
became  an  insolvent  debtor  June  5th,  1861 ;  and  on  the  29th  of  May, 
1862,  his  assignees  convej-ed  to  Wetherell  the  equity  of  redemption  in 
the  premises;  that  May  1st,  1863,  the  mortgage  debt  being  due, 
Wetherell  entered  for  the  purpose  of  foreclosing  his  mortgage,  and 
recorded  a  certificate  of  his  entry ;  that  November  1st,  1864,  Wethe- 
rell conveyed  to  the  other  defendant,  Anna  D.  Anthony,  by  a  quit- 
claim deed,  all  his  interest  in  the  premises ;  that  the  defendants  have 
both  been  in  possession,  taking  the  rents  and  profits ;  that  the  prem- 
ises were  a  part  of  the  homestead  farm  of  Davis,  though  separated  by 
1  But  see  Pitts  v.  Aldrich,  11  Allen  39  a865). 
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lands  of  other  persons  from  that  portion  of  the  farm  upon  which  his 
dwelling-house  and  baru  were  situated,  and  were  half  a  mile  distant 
therefrom,  and  were  bought  by  Davis  after  the  purchase  of  the  rest  of 
the  farm,  but  were  used  and  cultivated  by  him  in  connection  with  the 
rest  of  the  farm,  partly  for  mowing  and  partly  for  pasturing  his  farm 
cattle ;  that  Davis  acquired  a  homestead  in  the  premises  under  the 
provisions  of  Statute  1855,  c.  238,  and  was  entitled  to  have  the  same 
set  off  to  him,  as  against  all  persons  except  the  mortgagees  ;  and  that 
Selina  E.  Davis,  his  wife,  would  be  entitled,  in  case  she  should  survive 
her  husband,  to  have  dower  assigned  her  in  the  premises,  except  as 
against  the  mortgagees. 

The  defendants  demurred,  and  at  the  argument  relied  on  the  follow- 
ing causes  of  demurrer:  "  1.  Because  the  plaintiffs  are  not  entitled  to 
any  homestead.  2.  Because  the  husband  is  not  entitled  to  any  home- 
stead. 3.  Because  the  wife  is  not  entitled  to  maintain  a  bill  for  her  dower 
or  homestead  in  the  lifetime  of  her  husband,  either  with  or  without  her 
husband,  under  the  circumstances  stated  in  the  bill." 

The  case  was  reserved  by  Gray,  J.,  for  the  determination  of  the  full 
court. 

P.  C.  Bacon,  for  the  defendants. 

T.  L.  Nelson,  for  the  plaintiffs. 

Hoar,  J.  The  questions  presented  for  decision  upon  the  argument 
of  the  demurrer  are  onl}^  these:  1.  Whether  the  husband,  Samuel 
Davis,  is  entitled  to  maintain  a  bill  to  redeem,  by  reason  of  a  home- 
stead estate  in  the  equity  of  redemption  under  Statute  1855,  c.  238; 
and  2.  Whether  his  wife,  who  joins  in  the  bill,  is  entitled  to  redeem 
by  virtue  of  her  inchoate  right  of  dower  in  the  equity,  she  having 
joined  with  her  husband  in  executing  the  mortgage? 

Upon  the  first  question,  the  court  are  of  opinion  that  the  rights  of 
the  parties  cannot  be  conclusively  settled  upon  demurrer.  The  bill 
contains  the  distinct  averment  that  the  parcel  of  land  described  in  the 
mortgage  is  a  part  of  the  farm  occupied  and  used  as  a  residence  by 
the  said  Davis,  as  a  householder  with  a  famih*,  and  that  he  was  entitled 
to  a  homestead  in  the  equity  of  redemption  thereof.  As  a  matter  of 
pleading,  the  allegation  seems  to  be  sufficient.  Whether  upon  the 
proofs  the  allegation  will  be  sustained,  or  whether  the  case  will  fall 
within  the  rule  adopted  in  Adams  v.  Jenkins,  16  Gra^-,  146,  we  can- 
not now  determine. 

The  other  question  is  new  and  interesting,  and  nothing  has  been 
found  in  the  way  of  direct  authority  which  bears  upon  it.  That  a 
widow  is  dowable  of  an  equity  of  redemption  is  well  settled ;  indeed, 
is  especially  provided  by  Statute.  Gen.  Sts.  c.  90,  §  2.  But  no 
adjudged  case  has  been  found  in  which  a  wife  having  an  inchoate 
right  of  dower  has  been  allowed  to  redeem  from  a  mortgage  in  which 
she  had  joined  with  her  husband.  Before  the  Revised  Statutes,  it 
would  seem  that  if  the  mortgagee  or  his  assigns  had  purchased  the 
husband's  equity-  of  redemption,  he  could  not  cut  off  the  wife's  right 
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of  dower  in  the  equity  by  a  foreclosure  until  after  the  husband's  death. 
Zund  V.  Woods,  11  Met.  566.  But  since  the  Revised  Statutes  it  has 
been  repeatedly  determined  that  the  foreclosure,  in  the  mode  provided 
by  Statute,  of  a  mortgage  in  which  the  wife  had  joined  to  release  her 
dower,  or  in  case  the  husband  had  only  been  seised  of  an  equity  of 
redemption  during  the  coverture,  would  bar  the  right  of  dower.  And 
in  a  suit  against  the  husband  to  foreclose,  the  wife  need  not  be  made 
a  party.  Wed^e  v.  Moore,  6  Cush.  8.  /Savage  v.  Hall,  12  Graj-,  363. 
Harwell  v.  Cotting,  8  Allen,  211.     Pitts  v.  Aldrich,  11  Allen,  39. 

Upon  general  principles  of  equity,  it  is  difficult  to  find  a  reason  why 
an  inchoate  right  of  dower  should  not  be  protected  against  extinguish- 
ment by  the  foreclosure  of  a  mortgage ;  especially  where  the  husband 
has  parted  with  his  whole  estate  in  the  land,  and  can  no  longer  be 
regarded  as,  in  anj'  sense,  representing  the  interests  of  the  wife. 
Coverture  is  no  bar  to  the  maintenance  of  a  suit  in  equity ;  and  it  is 
the  policy  of  our  legislation  to  permit  married  women  to  assert,  pro- 
tect, and  sue  for  their  separate  rights  of  property.  By  Gen.  Sts.  c. 
140,  §  13,  the  right  of  redeeming  a  mortgage  is  given  to  "  the  mort- 
gagor, or  any  person  lawfully  claiming  or  holding  under  him."  A 
woman  entitled  to  an  inchoate  right  of  dower  cannot  be  regarded  as 
"  holding"  under  her  husband,  as  she  certainl}'  has  no  estate  in  pos- 
session. But  she  may  well  enough  be  considered  as  "  claiming"  under 
him.  When  her  dower  is  assigned,  her  estate  is  a  continuance  of  her 
husband's.  Her  inchoate  right  of  dower  is  a  right  of  a  very  peculiar 
nature.  It  is  a  right  of  which  nothing  but  her  death  or  voluntarj'  act 
can  deprive  her,  and  so  it  is  something  more  than  a  mere  possibility. 
Ordinary  Statutes  of  Limitation  do  not  run  against  it,  so  that  adverse 
possession  as  against  her  husband  will  not  deprive  her  of  it.  And 
although  she  cannot  convey  or  alienate  it,  except  bj-  joining  in  a  deed 
with  her  husband  to  release  it,  and  cannot  protect  it  from  waste,  and 
it  is  not  liable  to  be  taken  bj-  legal  process,  yet  her  husband  cannot 
bar  or  encumber  it.  As  was  said  bj-  Chief  Justice  Parker  in  Bullard 
v.  Briggs,  7  Pick.  533,  it  is  "a  valuable  interest,  which  is  frequently 
the  subject  of  contract  and  bargain."  "  It  is  more  than  a  possibility, 
and  may  well  be  denominated  a  contingent  interest."  In  that  case  it 
was  held  that  where  a  wife  joined  with  her  husband  in  releasing  her 
dower  to  a  mortgagee,  and  the  husband,  in  consideration  of  such 
release,  convejed  the  equitj'  of  redemption  to  a  trustee  for  her  bene- 
fit, the  conveyance  could  not  be  avoided  by  his  creditors,  if  the  value 
of  the  dower  was  equal  to  that  of  the  equit}-  convej'ed. 

In  Bacon  v.  Bowdoin,  22  Pick.  401,  it  was  decided  that  a  tenant 
for  years,  or  even  the  owner  of  a  mere  easement  in  land,  might  bring 
a  bill  to  redeem  a  mortgage.  And  we  think  it  could  not  be  doubted 
that  the  owner  of  a  life  estate  in  remainder,  or  other  contingent  estate, 
might  redeem.  After  the  death  of  the  husband,  and  before  assignment 
of  dower,  the  widow  has  no  estate  which  she  can  enter  upon  or  convej- ; 
yet  undoubtedly  she  has  an  interest  sufficient  to  support  a   suit  for 
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redemption.     Eaton  v.  Simonds,  14  Pick.  98.     Farwell  v. 
8  Allen,   211. 

In  Burns  v.  Lynde,  6  Allen,  305,  a  wife  having  an  inchoate  right 
of  dower  was  allowed  to  maintain  a  suit  in  equity  to  set  aside  a  deed 
purporting  to  release  her  dower,  which  had  been  executed  by  her  in 
blank  and  afterwards  filled  up ;  and  a  decree  was  made  for  a  reconvej'- 
ance  to  her  of  the  right  of  dower  by  the  grantee  in  the  deed.  That 
case  goes  verj'  far  in  principle  to  sustain  the  conclusion  to  which  we 
have  come  in  the  case  at  bar. 

And  we  are  all  of  opinion  that  the  female  plaintiff,  having  a  valuable 
interest  in  the  mortgaged  premises,  in  privity  with  the  mortgagor,  an 
interest  which  she  might  have  released  to  the  assignee  of  the  equity  of 
redemption  for  a  pecuniary  consideration  perhaps  of  considerable 
amount,  and  of  which  she  would  be  deprived  by  a  foreclosure  of  the 
mortgage,  is  entitled  to  maintain  her  bill. 

For  the  reasons  stated  in  Brown  v.  Bapham,  3  Cush.  551,  we 
think  there  was  no  merger  of  the  equitable  in  the  legal  title,  and 
that  the  defendant  may  have  the  full  benefit  of  the  assignment  of 
the  mortgage. 

If  she  shall  elect  to  receive  the  whole  amount  due  on  the  mortgage, 
preferring  the  surrender  of  her  equity  of  redemption  to  contribution, 
she  ma}-  do  so ;  and  Mrs.  Davis,  on  payment  of  that  sum,  will  hold  a 
valid  title  as  assignee  of  the  mortgage.  If  a  question  as  to  the  propor- 
tion in  which  the  respective  interests  are  to  contribute  shall  hereafter 
arise,  some  mode  bj*  which  their  proportionate  value  can  be  ascertained 
must  then  be  adopted.     It  does  not  arise  upon  the  demurrer. 

Demurrer  overruled. 


VREELAND  u.  JACOBUS. 
CouKT  OF  Chancery  of  New  Jersey.     1868. 

{Reform  19  N.  J.  Eq.  231.] 

On  petition  of  Susan  E.  Jacobus,  for  surplus  moneys. 

Mr.  McDonald,  for  petitioner. 

The  Chancellor.  [Hon.  Abraham  0.  Zabriskie.]  In  this  case, 
mortgaged  premises  were  sold  bj*  an  execution  in  a  foreclosure  suit, 
in  which  Vreeland  was  complainant,  and  Abraham  J.  Jacobus,  and  his 
wife,  the  petitioner,  were  defendants.  Tlie  fieri  facias  was  issued 
August  28th,  1867.  The  bill  was  filed  April  24th  of  that  j-ear,  and 
the  sale  under  the  writ  was  after  December  fourth.  The  sale  produced 
about  $2700  above  the  mortgage  debt  and  costs,  which  is  paid  into 
court. 

The  petitioner  had  filed  a  bill  against  her  husband  for  a  separation 
and  alimony,  and  on  the  18th  day  of  June,  1867,  obtained  a  decree  in  this 
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court  for  a  divorce  a  mensa  et  ihoro,  which  directed  that  her  husband 
should  pay  her  $312  a  j'ear,  in  equal  quarter-j-early  payments,  from  the 
date  of  the  decree,  and  within  thirty  days  after  service  of  a  copy  of  the 
decree  should  give  securitj'  for  the  payment,  and  that  the  decree  should, 
ft'om  its  date,  be  a  lien  upon  his  real  and  personal  estate  ;  it  also  directed 
the  husband  to  pay  to  her  $50  for  counsel  fees,  and  her  costs  to  be  taxed, 
and  that  she  have  execution  therefor.  This  decree  was  served  upon 
Jacobus  on  the  20th  day  of  July,  1867.  He  failed  to  comply  with  it, 
and  to  give  the  security  required,  and  on  the  4th  of  December  follow- 
ing, a  writ  of  sequestration  was  sued  out  and  levied  upon  his  equity  of 
redemption  in  the  mortgaged  lands.  On  the  18th  of  November,  a  judg- 
ment was  entered  by  confession  against  Abraham  J.  Jacobus,  in  favor 
of  his  father  James  A.  Jacobus,  in  the  Circuit  Court  for  the  county 
of  Essex,  in  which  the  mortgaged  lands  lie  ;  this  judgment  was  for 
$2080.20 ;  and  on  the  same  day  an  execution  was  issued  and  levied 
on  them. 

The  complainant  claims  a  right  in  the  surplus  moneys  ;  first,  by  vir- 
tue of  her  inchoate  right  of  dower  in  the  equity  of  redemption,  of 
the  sale  of  which  the  surplus  is  the  proceeds.  She  has  such  right, 
beyond  question,  and  the  court  will  see  that  she  is  protected  in  it,  but 
she  will  not  be  entitled  to  any  payment  by  virtue  of  it  during  the  life 
of  her  husband.  She  will  have  the  right  to  have  oue-third  of  the  m»ney 
invested,  and  the  interest  paid  to  her  after  her  husband's  death  ;  in  his 
life  it  must  go  to  him,  or  to  such  creditors  or  encumbrancers  as  may  have 
a  legal  claim.-' 


B.     Contribution  and  Exoneration. 

WOODS   V.   WALLACE. 
Superior  Codet  of  Judicature  op  New  Hampshire.     1854. 

[Reported  10  Fast.  384.] 

Bill  in  equity.  The  bill  alleged  that  the  plaintiff  was  the  widow 
of  Aaron  Woods,  late  of  Nashville ;  that  during  the  coverture  said 
Aaron  was  seised  of  the  premises  in  which  the  plaintiff  claims  dower 
in  this  bill.  It  is  further  alleged  that  on  the  7th  d&y  of  December, 
1849,  while  so  seised,  the  said  Aaron  conveyed  the  premises  in  mort- 
gage to  one  Z.  Shattuck,  to  secure  the  payment  of  the  promissory  note 
of  said  Aaron  to  said  Shattuck,  which  mortgage  was  in  no  wise  signed 
bj'  the  plaintiff,  and,  moreover,  the  note  thus  secured  has  never  been 
paid.     The  bill  further  alleged  a  mortgage  made  by  said  Aaron  to 

^  The  rest  of  the  case,  relating  to  the  question  of  alimony,  is  omitted.    The  alimony 
was  postponed  to  the  claim  of  the  judgment-creditor. 
See  next  case. 
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Benjamin  M.  Farley,  Esq.,  to  secure  the  payment  of  a  promissory  note 
for  $500  from  said  Aaron  to  said  Farley,  and  the  plaintiff  signed  said 
deed,  and  thereby  relinquished  her  right  of  dower  iu  the  premises,  as 
against  the  last-named  mortgagee. 

It  alleged,  also,  that  the  defendant  purchased  and  took  an  assign- 
ment of  the  Farlej'  mortgage. 

The  bill  further  averred  the  death  of  said  Aai'on  Woods,  and  also  a 
sale  by  A.  W.  Sawyer,  his  administrator,  of  all  his  right  in  equity  of 
redeeming  the  mortgaged  premises,  to  the  defendant.  The  seisin  of 
the  husband  during  coverture,  the  execution  of  the  mortgage  to  Shat- 
tuck,  and  also  of  the  Farlej'  mortgage,  and  the  assignment  of  them  to 
the  defendant,  as  well  as  the  sale  of  the  equity  of  redemption  to  the 
defendant,  were  admitted  by  the  answer,  and  are  not  facts  in  contro- 
versy between  the  parties. 

The  complainant  furthermore  averred  an  offer  to  pay  the  defendant 
her  fair  proportion  of  the  amount  of  the  Farlej'  mortgage,  and  prayed 
that  lier  dower  might  be  adjudged  and  duly  assigned  to  her  in  the 
premises. 

Farley,  for  the  plaintiff. 

A.  W.  Sawyer,  for  the  defendan];. 

Woods,  J.  Upon  this  state  of  facts  alleged  and  admitted,  the  mort- 
gage to  Shattuck  can  furnish  no  answer  to  the  claim  of  dower  made  by 
the  plaintiff.  It  was  simply  a  deed  of  mortgage,  made  by  the  husband 
alone,  during  the  coverture,  and  could  not  affect  the  plaintiffs  rights. 
The  husband  can  no  more  encumber  or  defeat  the  right  of  dower  of  the 
wife  bj-  a  mortgage,  in  this  State,  than  he  can  convej'  it  by  an  abso- 
lute deed.  It  is  familiar  law  in  this  State  that  the  husband's  convej'- 
ance  will  in  no  wise  affect  his  wife's  right  of  dower.  It  can  onlj-  be 
done  by  her  own  act.  Indeed,  we  are  not  aware  that  it  is  claimed  that 
he  can  affect  or  defeat  her  estate  bj'  his  individual  convej-ance.  The 
Shattuck  mortgage,  then,  may  be  laid  out  of  the  case.  The  mortgage 
deed  to  Farley  was  signed  by  the  plaintiff  as  well  as  her  husband,  and 
her  claim  of  dower  in  the  premises  thereby  relinquished,  as  against  the 
grantee  in  that  deed,  his  heirs  and  assigns.  Is  the  plaintiff  entitled  to 
dower  in  the  premises,  and  if  so,  is  she  entitled  to  the  extent  of  the 
use  of  one  third  of  the  premises,  upon  making  contribution  in  the  man- 
ner proposed  in  the  bill  ?  These  are  the  questions  arising  upon  the 
1)111  and  answer.  The  claim  of  dower  made  in  this  case  does  not  rest 
upon  the  mere  right  in  equity  of  redemption  of  the  husband.  It  is, 
however,  well  settled  that  a  widow  is  dowable  of  an  equity  of  redemp- 
tion. To  be  sure,  it  is  not  a  right  which  can  be  enforced  at  common 
law,  but  is  to  be  worked  out  through  the  aid  of  the  courts  of  equity, 
according  to  tlie  rules  and  principles  governing  those  courts,  where  the 
rights  of  all  the  parties  interested  can  be  considered  and  settled,  or 
perhaps  upon  a  petition  under  chapter  one  hundred  and  thirt^'-one  of 
the  Revised  Statutes,  relating  to  mortgages  of  real  estate.  Oass  v. 
Martin,  6  N.  H.  Rep.  25. 


812  WOODS  V.   WALLACE.  [CHAP.  II. 

At  the  date  of  the  deed  Woods  and  wife  each  had  distinct  rights  in 
the  land.  The  plaintiff  had  an  inchoate  right  of  dower  in  the  premises, 
which,  as  against  all  persons  but  such  as  claim  by  or  from  herself,  be- 
came perfect  upon  the  death  of  her  husband.  The  husbaud  had  the 
remaining  interest  in  the  premises.  The  interest  of  each  in  the  land 
was  encumbered  b}'  the  act  of  each  in  the  execution  of  the  deed. 
Neither  of  the  mortgagors  could  redeem  as  against  the  mortgagee, 
without  the  payment  of  the  whole  debt  which  the  mortgage  was  in- 
tended to  secure.  Cass  v.  Martin,  6  N.  H.  Rep.  25  ;  Gibson  v.  Cre^ 
hore,  5  Pick.  146  ;  Robinson  et  al.  v.  Leavitt,  7  N.  H.  Rep.  74  ;  Mussell 
V.  Austin,  1  Paige,  192  ;  2  Powell  on  Mortgages,  689. 

At  present  the  plaintiff  has  a  right  of  dower  encumbered  hy  the 
mortgage,  and  the  defendant  has  the  right  in  equity  of  the  husband,  and 
also  holds  the  mortgage  interest  by  purchase  and  assignment. 

Can  the  widow  be  permitted  to  enjoy  any  interest  in  the  premises, 
excepting  upon  the  paj-ment  by  her  of  the  whole  li'arley  mortgage  debt 
to  the  defendant  ?  Or  may  she  entitle  herself  to  be  endowed  of  any 
part  of  the  estate  upon  payment  of  her  fair  proportion  of  the  debt 
according  to  her  dower  interest?  The  bill  and  answer  show  that  the 
defendant  set  off  to  the  plaintiff  an  interest  in  the  premises  less  than 
one  third  part.  But  we  are  of  the  opinion  that  she  was  entitled,  upon 
making  her  proper  contribution,  to  a  greater  share  or  interest.  Upon 
paj^ment  of  her  proper  share  of  the  debt  she  was  entitled  to  be  let  in 
upon  her  dower  in  the  same  manner  in  which  she  would  have  been 
entitled  if  she  had  never  encumbered  the  estate  by  the  execution  of 
the  mortgage. 

If  we  look  at  the  exact  relation  of  the  several  parties  to  the  estate, 
we  think  the  rights  of  each  will  be  apparent.  The  defendant,  in  the 
first  place,  purchased  the  Farley  mortgage,  and  it  was  assigned  to  him 
upon  his  paying  the  amount  of  it.  He  subsequently  purchased  the 
right  which  Aaron  Woods  had  at  his  deatii  to  redeem  the  premises. 
After  the  purchase  of  the  equitj^  of  redemption,  as  we  conceive,  he 
stood  in  the  same  .position,  and  had  the  same  rights  which  he  would 
have  had  if  he  had  first  purchased  the  equity  of  redemption,  and  after- 
wards had  paid  the  amount  of  tlie  mortgage,  or  had  taken  an  assign- 
ment of  it.  In  either  case  he  would  be  in  equity'  and  in  law  the 
purchaser  and  owner  of  the  mortgage  by  way  of  redemption.  The 
plaintiff  also  has  the  same  rights  in  the  estate  that  she  would  have  had 
if  the  purchase  of  the  equity  had  been  made  by  the  defendant,  in  the 
first  instance,  and  the  mortgage  afterwards.  She  has  an  interest  in 
the  estate  mortgaged,  she  having  executed  a  mortgage  deed  only,  and 
not  an  absolute  deed  to  the  mortgagee. 

Having  an  interest  in  the  premises,  she  has,  like  all  other  parties 
thus  situated,  a  right  to  redeem.     That  is  a  universal  principle. 

What  is  she  to  do  to  entitle  herself  to  redeem,  or  how  is  she  to  avail 
herself  of  her  right  to  redeem  ? 

The  defendant,  when  he  purchased,  and  so  long  as  he  held  the  mort- 
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gage  interest  only,  of  Farlej-,  was  entitled  to  receive  of  the  plaintiff,  or 
of  any  one  holding  the  equity  of  redemption,  the  entire  sum  secured 
"by  the  mortgage.  There  was  no  principle  of  law  or  equitj^  that  could 
conflict  with  that  right.  Upon  no  ground  could  the  plaintiff,  or  any 
other  one  holding  the  equity  of  redemption,  redeem,  short  of  a  pay- 
ment of  the  entire  sum  secured  by  the  mortgage.  Cass  v.  Martin/ 
Robinson  et  al.  v.  Leavitt,  and  Hossiter  v.  Cossit,  before  cited. 

But  when  the  defendant  purchased  the  equity,  she  became  entitled, 
as  against  him,  to  be  endowed  of  one  third  part  of  the  premises,  upon 
contributing  her  just  proportion  of  the  mortgage  debt,  according  to  the 
value  of  her  interest. 

We  think  it  would  be  idle  to  hold  that, the  defendant  was  entitled  to 
receive  the  whole  amount  of  the  mortgage  before  the  complainant  could 
be  let  in  upon  her  dower  estate  ;  for  if  she  should  so  paj-  the  amount 
of  the  mortgage,  she  would  clearly  be  entitled  to  the  whole  premises, 
until  contribution  should  be  made  to  her  by  the  defendant.  Swaine  v. 
Ferine,  5  Johns.  Ch.  Eep.  482  ;  Call  v.  Sutman,  7  Greenl.  102  ;  JRob- 
inson  v.  Leavitt^  ubi  supra,  and  cases  there  cited.  The  estate  of  each 
in  the  land  was  liable  for  the  whole  mortgage  debt.  He  could  avail 
himself  of  the  equitj-  of  redemption  purchased  b^'  him  at  the  admin- 
istrator's sale  in  no  other  wa}'  than  bj'  contributing  his  fair  proportion 
of  the  mortgage  debt.     Taylor  v.  Bassett,  3  N.  H.  Rep.  294. 

Whj',  then,  should  she  be  driven  to  the  idle  ceremony  of  paying  the 
whole  mortgage,  thereby  giving  the  defendant  the  right  to  regain  his 
interest  in  the  premises  bj'  refunding  to  her  his  share?  Such  a  course, 
we  think,  is  not  required,  nor  is  it  in  accordance  with  well  considered 
decisions  in  like  cases. 

Perhaps  another  view  of  the  case  maj'  be  taken,  leading  to  the  same 
result.  The  purchase  of  the  interest  of  Aaron  Woods  in  the  estate, 
that  is,  of  the  equity  of  redemption,  maj-  well  be  considered  as  an  ex- 
tinguishment of  so  much  of  the  mortgage  debt  as  shall  bear  the  same 
proportion  to  the  whole  debt  secured  bj'  the  mortgage,  as  the  value  of 
that  interest  in  the  premises  bears  to  the  whole  interest  of  both  the 
mortgagors  —  or  the  whole  estate.  Certainly-  that  is  an  equitable  view. 
It  is  the  duty  of  a  purchaser  of  an  equity  to  redeem  from  the  mort- 
gage. If  he  holds  the  mortgage  it  should  be  considered  as  extin- 
guished to  that  extent.  To  entitle  herself,  then,  to  be  endowed,  the 
complainant  must  pay  the  balance  to  the  defendant,  or  oflfer  to  do  it. 
This  she  did  offer  to  do.  And  so  upon  paying  the  same  into  court 
after  its  amount  shall  be  ascertained  by  an  auditor  or  master  appointed 
for  the  purpose,  she  will  be  entitled  to  have  her  dower  set  off  to  her  in 
the  premises. 

Let  a  decree  be  entered  accordingly} 

I  Contra,  MeOabe  v.  Bellows,  7  Gray,  148  (1856). 
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PECKHAM  V.  HADWEN. 
Supreme  Court  of  Rhode  Island.     1865. 

[Reported  8  R.  I.  160.] 

This  was  an  action  in  which  the  demandant  claimed  dower  in  a  cer- 
tain tract  of  land,  containing  about  seven  acres,  situate  in  South  Kings- 
town, of  which,  as  alleged,  her  deceased  husband,  James  P.  Peckham, 
was  seised  at  his  decease.  Tlje  questions  raised  bj-  the  pleadings  were 
submitted  to  the  court  upon  an  agreed  statement  of  facts,  the  more  mate- 
rial of  which  were  as  follows,  to  wit :  — 

That  said  James  P.  Peckham,  at  his  decease,  was  seised  of  the  said 
tract  of  seven  acres,  and  also  of  a  farm  h'ing  near  the  said  tract,  con- 
taining about  seventy  acres,  both  of  which  he,  on  the  19th  of  Juh-,  1861, 
mortgaged  to  the  Wakefield  Institution  for  Savings,  to  secure  a  note  for 
$2,300,  paj'able  in  two  months  from  date,  his  wife,  the  demandant,  unit- 
ing with  him  as  joint  grantor  in  the  mortgage ;  that  after  the  decease 
of  said  James  P.,  the  said  farm  was  sold  b}'  his  administrator  at  auc- 
tion, upon  a  condition  that  the  purchaser  should  assume  upon  himself 
and  paj'  the  said  mortgage  debt  of  $2,300,  which  he  had  done,  and 
caused  the  said  mortgage  to  be  discharged  in  due  form  of  law ;  that 
the  said  tract  of  seven  acres  (in  which  dower  was  claimed)  was  also 
sold  at  auction  by  said  administrator,  in  different  parcels,  of  all  which 
the  defendant  became  purchaser,  receiving  a  convej-ance  thereof  in  one 
and  the  same  deed  ;  that  the  demandant  had  never  parted  with  her 
dower  in  the  said  tract  otherwise  than  in  and  b}'  the  said  mortgage 
conve}'ance  to  the  Wakefield  Institution  ;  that  in  one  certain  acre  of 
the  said  seven,  the  widow  of  one  Perry  Peckham  (father  of  the  said 
James  P.,  and  from  whom  said  James  P.  had  derived  title)  now  holds 
and  enjoys  her  dower  hy  assignment  of  commissioners  in  due  form  of 
law  ;  and  that,  since  the  commencement  of  this  suit,  the  defendant  had, 
by  deed,  conveyed  to  one  William  P.  Hadwen  a  part  of  the  premises  in 
which  dower  is  demanded. 

Upon  this  state  of  facts,  the  defendant  moved  that  the  court,  in 
its  decree  for  assignment  of  dower,  instruct  the  commissioners  as 
follows :  — 

1.  Not  to  assign  to  the  demandant  any  dower  in  that  portion  of  the 
premises  already  assigned  for  dower  to  the  widow  of  the  father  of  the 
said  James  P. 

2.  To  take  into  consideration  the  mortgage  aforesa,id,  and  to  assign 
to  the  demandant  dower  according  to  the  value  of  the  equity  of  redemp- 
tion only. 

3.  To  assign  to  the  demandant  her  dower  in  each  separate  tract, 
as  the  same  was  sold  at  auction  by  the  administrator ;  or,  to  set  oflt 
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her  dower  separately  in  that  portion  sold  by  defendant  to  William  P. 
Hadwen. 

JE.  R.  Potter,  for  defendant,  in  support  of  the  motion. 

F.   W.  Miner,  for  demandant,  contra. 

Brayton,  J.  It  is  conceded  that  the  first  instruction  asked  is  one 
proper  to  be  given.  Dower  cannot  be  assigned  out  of  that  portion  of 
an  estate  assigned  to  another  woman  in  dower,  and  can  only  be  assigned 
out  of  the  remaining  two-thirds.     1  Cruise,  tit.  Dower,  p.  164. 

It  is  quite  clear  tiiat  the  second  instruction  aslied  is  one  which  can- 
not properly  be  given.  By  tlie  statement  of  facts,  it  appears  that  the 
three  parcels  of  land  out  of  which  dower  is  now  claimed,  together  with 
a  fourth  parcel  in  which  dower  is  not  now  demanded,  were,  during  the 
lifetime  of  the  husband  of  the  plaintiff,  conveyed  by  him  on  mortgage 
to  secure  a  debt  of  his,  and  that  the  plaintiff  joined  her  husband  in  this 
deed,  and  thereby  released  her  right  of  dower  upon  the  same  condition, 
viz.,  the  payment  of  the  del)t,  the  conveyance  to  liecome  absolute  if  the 
debt  were  not  paid,  and  to  become  void  if  paid.  The  fourth  estate  was, 
after  the  death  of  the  husband,  sold  for  the  payment  of  all  his  debts,  by 
his  administrator,  under  a  license  granted  him  for  that  purpose.  In 
the  discharge  of  his  duty,  to  pay  all  the  debts  of  the  deceased,  the  ad- 
ministrator caused  this  debt,  among  others,  to  be  paid  out  of  the  pro- 
ceeds of  the  sale,  under  a  condition  of  sale  that  the  purchaser  should  so 
apply  them.  These  were  so  applied,  and  the  mortgage  debt  paid,  and 
the  mortgage  thereupon  discharged  by  the  mortgagee. 

Had  this  suit  been  against  the  original  mortgagee,  or  anj' person  hold- 
ing under  him  by  assignment,  the  widow  would  be  estopped,  bj'  her 
release,  from  claiming  dower  in  more  than  the  equit}'  of  redemption. 
While  the  mortgage  subsisted  and  until  performance  of  the  condition, 
it  was  a  bar  to  more.  But  the  mortgage  tias  ceased  to  exist.  It  has 
become  void  by  its  own  terms,  as  if  it  had  never  been,  and  with  it  the 
release,  which  has  become  void  by  the  performance  of  the  same  condi- 
tion. There  is  nothing,  therefore,  now  subsisting,  to  bar  the  widow  of 
her  dower. 

This  precise  point  was  decided  in  the  case  of  Matheioson  v.  Smith, 
1  R.  I.  22,  and  the  wife  held  entitled  to  her  dower.  No  authorities 
were  cited  in  that  case,  but  tlie  reasoning  of  the  court  is  abundantly 
supported  by  adjudged  cases  in  point.  One  of  these  is  the  case  of 
Hitchcock  V.  Harrington,  6  John.  290,  where  the  mortgage  was  made 
by  the  husband  to  secure  the  purchase-money  of  the  estate  mortgaged. 
The  mortgage  was  paid  off  by  the  purchase  of  the  estate.  Kent,  deliver- 
ing judgment,  says  the  mortgage  is  paid.  The  purchaser  holds  under 
tlie  title  of  the  husband,  and  not  under  the  mortgagee.  He  is  in  place 
of  the  heir,  and  he  cannot  set  up  a  satisfied  mortgage.  The  mortgage 
is  for  the  benefit  of  the  mortgagee  only,  and,  until  foreclosed,  cannot 
be  set  up  by  anybody  but  by  him,  or  his  assigns.  See  also  Collins  v. 
Irney,  7  John.  278  ;  Darker  v.  Parker  and  others,  17  Mass.  563,  and 
the  case  cited  by  plaintiff. 
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It  maj'  he  asked,  what  right  has  the  heir  to  any  of  the  estate  of  his 
ancestor  without  discharging  his  debt,  and  what  pretence  has  he  to 
complain  of  inequity  that  the  widow,  who  is  a  mere  surety  for  the 
debt  of  her  husband,  has  been  indemnified  and  saved  harmless  out  of 
his  estate,  and  his  obligation  to  her  has  been  thus  discharged  ?  She  had 
a  right  to  be  thus  relieved,  while  any  estate  of  her  husband  remained 
sufficient  for  tliat  purpose,  though  nothing  remained  to  the  heir. 

The  propriety  of  the  third  instruction  asked  is  not  apparent,  con- 
sidering the  express  language  of  the  Statute  upon  the  subject.  Sec- 
tion 3  of  chapter  202,  Eevised  Statutes,  page  503,  provides  that 
"where  dower  is  legallj'  demandable  in  more  than  one  parcel  of  land 
belonging  to  the  same  person,  such  assignment  need  not  be  of  a  part 
of  each  lot  or  parcel,  but  may  be  together  in  one  lot  as  the  interest 
and  convenience  of  the  widow  and  the  heir  or  person  having  the  next 
immediate  estate  of  freehold  shall  require." 

Without  any  evidence  that  the  interest  or  convenience  of  the  parties 
requires  what  is  here  asked,  we  must  leave  it  to  the  commissioners  who 
are  to  view  the  estate,  and  will  be  able  to  judge  what  that  interest  or 
convenience  maj-  render  necessar3-,  and  who  can  best  do  entire  justice 
to  the  parties  in  this  respect,  to  assess  the  dower  in  the  mode  they  may 
judge  best  for  the  parties.' 


McCABE   V.   SWAP. 

McCABE  V.   BELLOWS. 

Supreme  Judicial  Court  of  Massachusetts.     1867. 

[Reported  14  Allen,  188.] 

The  first  of  these  cases  was  a  writ  of  dower,  to  which  the  tenant 
pleaded  that  the  demandant  had  released  and  conveyed  away  her 
dower,  and  that  there  was  an  outstanding  mortgage  upon  the  de- 
manded premises  which  the  demandant  must  redeem  before  dower 
could  be  decreed. 

At  the  trial,  before  J^igelow,  C.  J.,  the  title  appeared  to  be  as 
follows  :  — 

1.  A  mortgage  of  the  premises  by  Michael  McCabe,  the  demand- 
ant's husband,  to  Stephen  S.  Seavy,  dated  September  IG,  1846,  to 
secure  a  promissory  note.  The  demandant  joined  in  this  mortgage, 
to  release  dower.  2.  Deed  of  quitclaim  from  Michael  McCabe  to 
Samuel  M.  Bellows,  dated  June  27,  1851,  containing  the  following 
provisions:  "Said  premises  are  subject  to  a  mortgage  given  hy  said 
McCabe  to  Stephen  S.  Seavj*,  bearing  date  September  15th,  1846,  On 
which  there  is  now  due  about  the  sum  of  four  hundred  and  thirty 
dollars,  which  mortgage  said  Bellows  assumes  and  agrees  to  pay  as  a 
1  See  BisHngs  v.  Stevens,  9  Fost.  564  (1854). 
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part  of  the  consideration  of  this  deed ;  and  said  Bellows  agrees  to  pay 
the  amount  now  due  on  said  mortgage,  aud  save  said  McCabe  harm- 
less by  reason  of  the  same."  The  demandant  did  not  sign  this  deed. 
3.  Deed  of  quitclaim  from  said  Bellows  to  Isabella  Swap,  the  tenant, 
dated  October  4tb,  1851.  4.  Assignment  of  the  above-named  mort- 
gage by  said  Seavy  to  said  Bellows,  dated  October  11th,  1851. 

The  demandant  contended  that  the  mortgage  was  extinguished  ;  and, 
to  meet  this  claim,  the  tenant  offered  certain  testimony,  which  is  suffl- 
ciently  stated  in  the  opinion,  for  the  purpose  of  showing  that  the  inten- 
tion of  Bellows  and  Michael  McCabe  was  to  keep  the  mortgage  alive. 
The  evidence  was  admitted  de  bene. 

The  second  cause  was  a  bill  in  equity  to  redeem  the  same  premises 
from  the  mortgage,  and  is  the  same  cause  in  which,  at  former  stages 
thereof,  decisions  of  this  court  are  reported  in  7  Gray,  148,  and  1  Allen, 
269. 

These  causes  were  reserved  for  the  determination  of  the  whole  court, 
with  the  agreement  that  if  the  demandant  should  be  found  entitled  to 
recover  in  her  writ  of  dower,  judgment  should  be  entered  therefor,  and 
for  damages  to  be  determined  bj'  an  assessor ;  and  the  bill  in  equity 
should  be  dismissed ;  otherwise,  judgment  for  the  tenant  in  the  writ 
of  dower,  and  such  decree  in  the  bill  in  equity  as  justice  might 
require. 

D.  S.  Richardson  and  G.  Stevens,  for  the  demandant. 

W.  P-  Webster,  for  the  tenant. 

Wells,  J.  The  tenant  resists  the  claim  of  dower  bj'  setting  up  a 
mortgage  in  which  the  demandant  released  dower,  and  which  was 
assigned  to  Bellows  a  few  days  after  his  deed  to  the  tenant. 

Assuming  that  the  tenant,  under  her  deed  of  quitclaim  and  release 
from  Bellows,  is  entitled  to  avail  herself  of  all  his  rights,  although  after 
acquired,  the  questions  arise,  1st,  "Whether  the  writ  of  dower  is  barred 
by  this  mortgage  title  ;  if  not,  then  2dlj-,  Whether  the  demandant  is  to 
have  dower  in  the  equity  only,  or  in  the  whole  estate. 

The  decisions  since  the  adoption,  in  the  Revised  Statutes,  of  the 
provisions  contained  in  the  General  Statutes,  c.  90,  §  2,  establish  these 
propositions :  — 

First.  When  a  purchaser  paj's  off  a  mortgage,  to  which  the  right  of 
dower  would  be  subject,  merely  to  clear  the  estate  of  the  encumbrance, 
and  not  by  virtue  of  anj'  obligation  to  pay  the  mortgage  debt,  and  takes 
an  assignment,  or  a  conveyance  of  his  interests  from  the  mortgagee,  he 
may  stand  on  the  mortgage  title,  if  he  please,  and  then  no  dower  can 
be  assigned  without  payment  of  the  whole  mortgage  debt  by  the  de- 
mandant. Strong  v.  Converse,  8  Allen,  557.  McCabe  v.  Bellows, 
1  Gray,  148. 

Second.  If,  in  such  case,  the  mortgage  be  discharged,  then  he  will  be 
held  to  have  redeemed,  and  the  widow  will  take  her  dower  in  the  equity, 
or  by  contribution,  as  she  may  elect,  under  Gen.  Sts.  c.  90,  §  2.  Newton 
V.  Cook,  4  Gray,  46. 
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818  McCABE  V.  SWAP.  [CHAP.  II. 

Third.  But  if  the  mortgage  debt  be  paid  by  the  debtor,  or  from  his 
property,  or  in  his  behalf,  then  the  payment  will  be  treated  as  a  satis- 
faction and  discharge  of  the  mortgage,  and  the  widow  will  be  remitted 
to  her  full  right  of  dower.      Wedgt  v.  Moore,  6  Cush.  8. 

Fourth.  The  payment  will  be  held  to  be  made  in  behalf  of  the 
debtor,  when  there  is  an  obligation  imposed  b^'  the  grantor  upon  the 
purchaser  to  assume  and  pay  the  debt  as  his  own  ;  or  when  the  grantor 
furnishes  the  means  for  the  payment ;  as  where,  by  the  terms  of  the 
conveyance,  the  entire  estate  is  sold,  and  the  seller  leaves  a  suflBcient 
part  of  the  purchase-money  in  the  hands  of  the  grantee  for  the  pur- 
pose. Brown  v.  Lapham,  3  Cush.  551.  In  such  cases,  if  the  pur- 
chaser take  an  assignment  of  the  mortgage  to  himself,  he  wiU  not  be 
allowed  to  set  it  up,  but  the  legal  title  thus  acquired  will  be  held  to 
merge  in  the  equity.  Bolton  v.  Ballard,  13  Mass.  227.  Snow  v. 
Stevens,  15  Mass.  278. 

It  is  said  that  "  mergers  are  odious  in  equity."  Gibson  v.  Crehore, 
3  Pick.  475-482.  It  is  undoubtedly  so  whenever  injustice  will  be 
worked  thereby.  But  when  a  party,  for  the  purpose  of  defeating  a 
meritorious  right  in  another,  sets  up,  as  a  subsisting  title,  a  mortgage 
which  it  was  his  duty  to  paj-,  equitj'  is  equally  ready  to  manifest  its 
aversion  to  such  an  attempt ;  and  we  think  that  both  law  and  equity 
coincide  in  declaring  against  it.  This  we  understand  to  be  the  real 
doctrine  of  the  proposition  in  Gibson  v.  Crehore,  which  has  since  been 
repeatedly  quoted  and  approved,  viz.,  that  an  assignment  "shall  or 
shall  not  operate  as  an  extinguishment  of  the  mortgage,  according  as 
the  interest  of  the  party  taking  this  assignment  ma.j  be,  and  according 
to  the  real  intent  of  the  parties."  It  "  does  not  so  much  depend  upon 
the  form  of  words  used,  as  upon  the  relations  subsisting  between  the 
parties."  Brown  v.  Lapham,  3  Cush.  554.  Accordingly  an  assign- 
ment in  form  is  held  to  be  an  extinguishment,  when  the  justice  of  the 
case  requires  it.      Wade  v.  Howard,  6  Pick.  492. 

In  this  case,  the  deed  from  McCabe  to  Bellows  expressly  stipulates 
that  Bellows  "  assumes  and  agrees  to  pay  "  the  mortgage  "  as  a  part 
of  the  consideration  of  this  deed  ;  and  said  Bellows  agrees  to  pay  the 
amount  now  due  on  said  mortgage,  and  save  said  McCabe  harmless  by 
reason  of  the  same."  The  acceptance  of  this  deed  made  the  amount 
due  on  the  mortgage  the  debt  of  Bellows,  which  McCabe  and  his  repre- 
sentatives could  have  compelled  him  to  paj'.  Pike  v.  Brown,  7  Cush. 
133.  Braman  v.  Dowse,  12  Cush.  227.  Bellows,  by  paying  the  mort- 
gage debt  according  to  his  obligation,  could  have  no  interest  nor  intent, 
which  the  law  would  favor  or  recognize,  to  set  it  up  against  his  grantor 
or  any  one  standing  upon  his  right. 

The  testimony  of  Hildreth,  admitted  de  bene,  shows  an  agree- 
ment between  himself  and  Bellows,  by  which  he  was  to  advance  the 
money  to  enable  Bellows  to  procure  an  assignment  of  the  mortgage  to 
Hildreth,  "  to  cut  off  this  claim  of  dower."  So  far  as  this  testimony 
was  offered  to  prove  an  intent  to  preserve  the  mortgage  title  'outstand- 
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ing  against  the  demandant,  it  is  incompetent,  because,  as  already  shown, 
the  law  will  not  permit  Bellows  to  carr^'  such  an  intent  into  effect.  It 
cannot  be  allowed  to  contradict  the  writing,  which  shows  an  assignment 
to  Bellows.  And  although  it  might  establish  a  trust  in  Bellows,  if  he 
could  hold  the  assignment  as  a  valid  title,  it  cannot  do  so  against  the 
countervailing  equities,  which  require  that  it  should  be  extinguished. 

The  testimonj'  of  Bellows  is  in  some  respects  contradictory  to  that  of 
Hildreth,  in  relation  to  the  transaction  of  the  purchase  of  the  mortgage 
from  Seavy  ;  it  is  contradictory  to  his  deed  from  McCabe  in  respect  to 
the  mortgage  debt  forming  part  of  the  consideration  given  for  the  land  ; 
and  contradictory,  one  part  with  another,  in  itself ;  so  that  it  is  difficult 
to  saj'  what  it  does  tend  to  prove.  But  it  does  not  seem  to  raise  any 
questions  other  than  those  already  disposed  of.  It  does  tend  to  show, 
however,  apparently,  that  in  his  purchase  from  McCabe,  the  encum- 
brance of  the  right  of  dower  was  allowed  for  in  the  consideration  ;  so 
that  it  strengthens  the  equitj'  of  the  conclusion  to  which  we  arrive, 
which  is,  that  the  demandant  is  entitled  to  recover  her  full  dower  in 
the  premises.  The  case  must  accordingly  be  sent  to  an  assessor  to 
ascertain  and  report  the  amount  to  which  she  is  entitled  as  damages 
for  the  detention  thereof. 

As  a  result  of  this  conclusion  the  suit  in  equitj-,  argued  with  this, 
McCabe  v.  Bellows,  must  be  dismissed,  as  the  plaintiff  has  her 
remedy  at  law. 


CREECY  V.   PEARCE. 

Supreme  Coukt  of  North  Carolina.     1873. 

[Reported  69  N.  0.  67.] 

This  was  a  petition  for  dower,  first  heard  before  the  clerk  of  the 
Superior  Court  of  Chowan  County,  and  afterwards  before  his  Honor, 
Albertson,  J. 

The  facts  of  the  case  were  shortly  these :  Augustus  R.  Creecy  died 
in  the  county  of  Chowan  in  November,  1872,  leaving  the  petitioner, 
his  widow,  and  several  children,  who  are  defendants.  In  his  lifetime 
he  owned  a  tract  of  land,  which  he  mortgaged  to  one  John  Roberts, 
for  fifteen  hundred  dollars,  which  remained  unpaid  at  the  time  of  his 
death.  The  defendant,  Pearce,  administered  on  his  estate  and  found  it 
to  be  insolvent. 

In  her  petition,  the  widow  prayed  to  have  the  third  part  of  the  land 
exonerated,  by  having  the  mortgage  debt  paid  out  of  the  personal 
estate,  and  that  part  of  the  land  not  assigned  to  her  for  dower.  The 
defendant,  Hathaway,  as  a  creditor,  on  behalf  of  himself  and  the  other 
creditors,  was  made  a  party  defendant  and  opposed  the  petition.     The 
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clerk  of  the  Superior  Court  gave  judgment  in  favor  of  the  petitioner, 
which  was  approved  bj'  the  judge,  and  the  defendant,  Hathaway,  prayed 
and  obtained  an  appeal  to  the  Supreme  Court. 

No  counsel  appeared  in  this  court  for  the  defendants. 

Smith  and  /Strong,  for  the  plaintiff. 

Peaksok,  C.  J.  A  widow  as  against  the  legatees  or  distributees  has 
an  equity  for  exoneration,  that  is,  to  have  a  debt  of  her  husband,  which 
is  a  charge  upon  the  land,  paid  out  of  the  personal  estate,  it  being  the 
primary  fund  for  the  payment  of  debts.  So  a  widow  as  against  the 
devisees  or  heirs  has  an  equity  for  exoneration.  Carson  v.  Cowper, 
63  N.  C.  Rep.  386  ;  Smith  v.  Gilmer,  64  N.  C.  Rep.  546. 

In  this  case,  the  question  is  in  regard  to  the  right  of  the  widow  as 
against  creditors  of  her  husband.  But  for  the  mortgage  on  the  land 
to  secure  the  debt  due  to  Roberts,  the  right  of  dower  has  priority  over 
creditors  in  respect  to  the  real  estate.  Suppose  the  widow  relieves  the 
land  from  this  encumbrance,  and  takes  an  assignment  of  the  Roberts 
debt,  she  then  stands  in  his  shoes,  and  has  a  right  to  have  the  land 
sold,  and  proceeds  of  sale  applied  for  the  exoneration  of  her  right  to 
dower.     This  is  clear,  and  there  is  no  difficulty  in  respect  to  the  land. 

When  the  widow,  standing  in  her  own  shoes,  or  in  the  shoes  of  the 
creditor  Roberts,  insists  that  for  her  exoneration,  the  other  creditors 
must  give  w&y,  and  let  the  debt  of  Roberts  be  first  paid  out  of  the  per- 
sonal estate,  upon  which  neither  she  nor  Roberts  has  any  lien  or 
priority,  this  court  is  unable  to  see  anj'  ground  on  which  the  claim  can 
be  supported.  True,  the  personal  estate  is  the  primary  fund  for  the 
pa3-ment  of  debts,  but  the  defendant,  Ilathawaj',  and  other  creditors 
have  the  same  right  as  against  the  personal  estate  as  Roberts  has  ;  so 
the  widow  can  take  nothing  by  standing  in  his  shoes,  for  his  priority  by 
force  of  the  mortgage  is  only  in  respect  to  the  land. 

Dower  is  not  subject  to  the  debts  of  the  husband,  except  debts 
charged  on  the  land,  but  on  what  principle  is  it,  that  a  debt,  because 
charged  upon  the  land,  is  also  to  have  priorit3'  in  respect  to  the  per- 
sonal estate  ?  We  can  see  none,  and  the  able  counsel  of  the  plaintiff 
did  not  suggest  any  that  needs  further  comment. 

The  judgment  in  the  court  below  will  be  modified  so  as  to  direct  a 
sale  of  the  two-thirds  of  the  land  not  embraced  by  the  dower,  and  the 
reversion  in  the  other  third,  the  proceeds  of  sale  to  be  applied  to  the 
Roberts  debt,  and  the  residue  of  the  Roberts  debt  to  be  paid  ratably 
out  of  the  personal  estate  in  the  course  of  administration,  and  if  there 
be  still  anj-  part  of  the  Roberts  debt  unsatisfied,  it  will  be  a  charge  on 
the  dower  land. 

We  considered  the  question  whether  in  the  distribution  of  the  per- 
sonal estate,  the  Roberts  debt  ought  to  be  taken  ^ro  rata  on  the  whole 
debt,  or  on  the  debt,  minus  the  amount  that  may  be  realized  out  of  the 
mortgage.  We  are  satisfied  the  latter  is  the  true  principle,  for  if  the 
whole  debt  draws  a  dividend,  the  other  creditors  would  have  a  right  of 
subrogation  so  as  to  have  the  benefit  of  the  collateral  security.     So  the 
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result  would  be  the  same  ;  and  we  adopt  the  analogy  in  bankrupt  cases 
where  a  creditor  having  collateral  securit}-  is  only  allowed  to  prove  the 
balance  after  exhausting  the  collateral  security. 

The  decision  will  be  modified  accordingly,,  and  the  costs  be  paid  out 
of  the  fund  realized  bj-  a  sale  of  the  real  estate. 

This  will  be  certified. 

Per  Curiam.  Judgment  accordingly. 


CAMPBELL   y.    CAMPBELL. 

Court  op  Chancery  of  New  Jersey.     1879. 
[Reported  30  N.  J.  Eq.  415.] 

Bill  for  dower.     On  final  hearing  on  pleadings  and  proofs. 

Messrs.  Collins  and  Corhin,  for  complainant. 

Mr.  Wm.  A.  Lewis,  for  defendants. 

The  Chancellor.  [Hon.  Theodore  Runton.J  Neil  Campbell  died 
in  1877,  intestate,  leaving  a  widow,  but  no  children.  His  heirs-at-law 
are  his  brothers  and  a  sister.  His  widow  files  her  bill  for  discovery, 
and  to  ascertain  and  establish  her  rights  as  to  dower,  and  for  the 
assignment  of  her  dower  accordingly,  in  certain  real  estate  in  this 
State,  of  which  he  died  seised,  or  in  which  he  had  an  interest.  For  a 
number  of  years  prior  to  his  death  he  was  engaged  in  business,  in  part- 
nership with  Richard  C.  "Washburn,  under  the  firm  name  of  Washburn 
&  Campbell.  ThB  business  of  the  firm  is  not  yet  completely  settled. 
Mr.  Campbell  was,  at  his  death,  the  owner  of  real  estate  which  was  his 
individual  property,  and  he  was  interested,  as  a  partner,  in  real  estate 
which  belonged  to  the  firm  of  Washburn  &  Campbell.  Of  the  real 
estate  owned  by  him  individuallj',  some  was  free  from  mortgage,  some 
was  subject  to  mortgage  which  had  been  put  upon  it  by  him,  and  the 
rest  was  subject  to  mortgage  which  was  upon  it  when  he  bought  it,  and 
subject  to  which  it  was  conveyed  to  him,  the  amount  of  the  mortgage 
being  allowed  to  him  as  so  much  of  the  purchase-money  of  the  property, 
and  he  having  expressly,  as  between  him  and  his  grantor,  assumed  the 
payment  thereof. 

It  is,  of  course,  unnecessar}'  to  speak  of  the  real  estate  owned  bj' 
him  individually  which  was  not  subject  to  any  encumbrance.  It  is 
almost  equally  so  with  regard  to  that  part  of  such  real  estate  which  is 
subject  to  mortgage  put  thereon  by  him.  His  personal  estate  is  bound 
to  exonerate  that  land  from  the  burden  of  the  mortgage.  Keene  v. 
Munn,  1  C.  E.  Gr.  398  ;  McLenahan  v.  McZenahan,  3  C.  E.  Gr.  101. 

As  to  that  which  was  purchased  by  him  subject  to  mortgage,  the 
amount  of  which  was  allowed  to  him  as  so  much  of  the  purchase- 
money,  and  the  paj'ment  whereof  he  assumed,  his  personal  estate  is 
not  bound  to  exoneration.     In  such  case,  to  make  his  personal  estate 
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primarily  liable,  there  must  be  clear  evidence  of  an  intention  to  make 
the  mortgage  debt  his  own.  The  weight  of  authority,  both  in  this 
country  and  in  England,  is,  that  the  personal  estate  is  not  primarily 
liable,  unless  the  grantee  has  not  merely  made  himself  answerable  for 
the  payment  of  the  mortgage,  but  has  made  the  debt  directly  and  abso- 
lutely his  own,  or  has  in  some  other  way  manifested  an  intention  to 
throw  the  burden  on  the  personalty.  But  the  point  under  considera- 
tion was  directly  passed  upon  and  decided  in  McLenahan  v.  McLena- 
han,  ubi  sup.  There  the  amount  of  the  mortgage  had  been  allowed  to 
the  intestate  as  so  much  of  the  purchase-mone}-.  See,  also,  Crowell  v. 
Hospital  of  Saint  Barnabas,  12  C.  E.  Gr.  650,  and  Kingw.  Whiteley, 
1  Hoffm.  Ch.  477. 

The  real  estate  of  a  partnership,  purchased  with  partnership  funds, 
or  for  the  use  of  the  firm,  is  subjected  to  the  doctrine  of  equitable  con- 
version, so  far  as  necessary  for  the  purposes  of  the  partnership,  but 
otherwise  it  retains  its  legal  character  and  incidents.  It  is,  in  equity, 
chargeable  with  the  debts  of  the  copartnership  ;  and  any  balance  which 
may  be  due  from  one  copartner  to  another,  on  the  winding  up  of  the 
affairs  of  the  firm,  and  as  between  the  heirs-at-law  and  the  personal 
representatives  of  a  deceased  partner,  his  share  of  the  surplus  of  that 
real  estate  remaining,  after  paying  the  debts  and  adjusting  all  the 
equitable  claims  of  the  different  members  of  the  firm  as  between  them- 
selves, is  to-  be  considered  and  treated  as  real  estate.  The  widow 
of  such  deceased  partner  will  be  entitled  to  dower  in  his  share  of  an}- 
real  estate  of  the  firm  not  required  for  the  payment  of  such  debts  and 
the  adjusting  of  such  equitable  claims.  Uhler  v.  Semple,  5  C.  E.  Gr. 
228 ;  Buchan  v.  8umner,  2  Barb.  Ch.  165 ;  /Shearer  v.  Shearer,  108 
Mass.  107 ;  1  Washb.  on  R.  P.  (4th  ed.)  669  ;  1  Scribner  on  Dower, 
536  ;  Foster's  Appeal,  74  Pa.  St.  391. 


SECTION   VII. 

ELECTION. 

BIRMINGHAM  v.   KIRWAN. 

Chancery  in  Ireland.     1805. 

[Reported,  2  Sch.  &  L.  44i.] 

Nicholas  Birmingham,  being  seised  of  real  estates  in  fee  simple,  and 
possessed  of  considerable  personal  estate,  on  the  25th  day  of  October, 
1793,  made  his  last  will,  whereby  he  devised  his  personal  property  to 
trustees,  upon  trust  out  of  the  rents  and  profits,  or  by  sale  or  mortgage 
thereof,  to  pay  all  such  just  debts  of  every  kind,  as  he  should  happen 
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to  owe  upon  his  decease  :  and  next,  to  raise  a  sum  of  £4000  :  of  which 
sum  he  directed  that  £200  should  be  paid  to  his  wife,  EUzabeth  Birming- 
ham, and  the  remainder  in  various  proportions  to  his  sisters,  and  other 
persons.  "And  as  to  my  demesne,  containing  about  170  acres  or 
thereabouts,  together  with  my  house,  offices,  and  gardens,"  the  testator 
devised  the  same  "  on  further  trust  to  permit  and  suffer  my  beloved 
wife  to  hold  and  enjoy  the  same  during  her  natural  life,  she  paying 
yearly  every  year  during  her  life  13s.  for  every  acre  contained  in  my 
said  demesne,  exclusive  of  bog ;  to  keep  the  said  hous^,  offices,  and 
garden  in  perfect  repair ;  and  not  to  set  to  anj'  person,  save  such  person 
as  shall  be  in  possession  of  the  remainder."  And  as  to  all  the  residue 
of  the  said  lands,  subject  to  the  payment  of  his  debts  and  legacies  as 
aforesaid,  the  same  were  devised  to  the  use  of  John  Birmingham  for 
life,  remainder  to  his  son  Nicholas  Birmingham,  his  heirs  and  assigns. 
And  as  to  all  his  personal  estate  (save  his  stock  of  cattle,  household 
furniture,  and  plate,  which  he  had  previously  bequeathed  to  his  wife) 
the  testator  bequeathed  the  same  to  his  executors,  to  be  by  them  applied 
so  far  as  the  same  would  reach,  in  exoneration  of  his  real  estates,  by 
applying  the  same  to  the  payment,  first  of  debts,  and  then  of  legacies. 

The  testator  died  on  the  26th  of  November,  1793  ;  and  his  widow 
afterwards  intermarried  with  Richard  Burke.  This  bill  was  filed  in 
1796  by  James  and  John  Birmingham  against  Mi-,  and  Mrs.  Burke, 
and  against  Kirwan  and  other  efe^tf  creditors,  wiio  had  gotten  possession 
of  part  of  the  estate  devised:  and  on  the  9th  of  December,  1799,  a 
decree  was  made,  whereby  it  was  referred  to  the  master,  amongst  other 
things,  to  take  an  account  of  the  real  and  personal  estate  of  Nicholas 
Birmingham,  the  testator,  into  whose  hands  the  same  came,  and  how 
disposed  of;  and  also  an  account  of  his  debts,  legacies,  and  funeral 
expenses. 

Thereupon  the  master,  on  the  22d  day  of  July,  1803,  reported,  that 
the  testator  died  seised  of  a  fee  simple  estate  of  the  clear  yearly  value 
of  £800:  and  that  upon  his  death,  his  house  and  demesne,  containing 
175  acres,  came  into  the  hands  of  Elizabeth  Birmingham,  by  virtue  of 
said  devise,  at  the  rent  of  13s.  during  her  life  >  and.  that  the  remainder 
of  the  lands  had  gone  into  the  hands  of  the  defendant  Kirwan,  and  other 
elegit  creditors.  He  further  reported,  that  upon  the  23d  day  of  Jan- 
uar)',  1797,  one-third  part  of  said  lands  came  into  the  hands  of  said 
Elizabeth,  now  the  wife  of  Richard  Burke,  Esq.,  by  virtue  of  a  writ  of 
dower  ;  that  the  said  Richard  and  Elizabeth  then  remained  in  possession 
thereof,  and  of  the  rents,  issues,  and  profits  thereof:  and  that  the 
remaining  two-thirds  of  said  lands  came  mto  the  hands  of  Nicholas 
Birmingham,  the  plaintiff,  on  or  about  the  13th  day  of  December, 
1799.  And  the  master  further  reported  a  sum  of  £4545  as  due  for 
principal  and  interest  on  the  footing  of  the  several  legacies  in  said  will 
mentioned. 

The  cause  now  came  on  to  be  heard  upon  exceptions  and  merits. 
The  third  exception  was,  that  the  master  had  charged  interest  on  the 
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several  legacies  bequeathed  by  the  said  N.  Birmingham,  although  by 
the  decree  he  was  not  warranted  so  to  do :  but  the  principal  point  that 
was  argued  was,  whether  the  widow  of  the  testator  was  entitled  both 
to  dower,  and  also  to  the  provision  made  for  her  by  the  will. 

Mr.  Saurin  and  Mr.  Daniel,  for  the  plaintiff. 

The  Solicitor- General,  Mr.  Kirioan,  and  Mr.  Conmee,  for  the 
defendant. 

Lord  Chancellor  [Lord  Eedesdale]  (after  going  through  the  ex- 
ceptions, and  observing  on  the  third  exception,  that  the  practice  here 
had  always  been  for  the  master  to  compute  interest  on  legacies,  though 
the  decree  (contrary  to  the  usual  form  in  England)  had  not  contained 
an  express  direction  for  the  purpose :  and  therefore  that  the  direction 
to  take  an  account  of  the  legacies  must  be  understood  in  this  country 
to  include  an  account  of  interest)  proceeded  :  — 

In  the  discussion  of  this  case  it  occurred  as  a  matter  of  doubt,  how 
far  the  will  imposed  a  condition  on  Mrs.  Burke  with  respect  to  her 
dower ;  whether  she  could  claim  under  the  will,  and  have  her  dower 
also.  This  question  has  been  fullj'  argued  ;  all  the  cases  which  have 
occurred  on  the  subject  have  been  looked  into  with  accuracj'  and  atten- 
tion ;  and  the  result  of  the  consideration  which  I  have  given  to  the  cases 
decided  at  law  and  in  equity,  is,  that  I  conceive  Mrs.  Burke  is  not  pre- 
cluded of  any  denaand  of  dower,  except  with  respect  to  the  demesne 
and  house  and  garden,  which  is  given  to  her  with  a  certain  degree  of 
benefit,  that  is,  at  a  rent  which  I  presume  to  be  considerably  below  the 
actual  value.  The  will  gives  all  the  estates  to  trustees  on  certain 
trusts,  the  objects  of  which  are,  first  to  pa}'  debts,  and  then  legacies  ; 
applying  first  the  general  personal  estate,  whatever  it  might  be.  Not- 
withstanding that  direction,  and  though  it  applies  generallj'  to  every 
part  of  the  testator's  real  property,  the  subsequent  part  of  the  will 
demonstrates  that  he  did  not  mean  that  his  house  and  demesne  should 
be  sold  or  mortgaged  ;  for  then  his  intention  as  to  his  wife  could  not 
take  place  ;  and  therefore,  unless  absolutel}'  necessary  for  the  purpose  of 
discharging  the  debts  of  the  testator,  it  is  clear  that  the  house  and  demesne 
could  not  be  sold  during  her  life.  Certainly  they  could  not  be  sold  to 
discharge  the  legacies  ;  for  that  would  defeat  the  intention  of  the  tes- 
tator in  favor  of  his  wife,  and  that  intention  appears  as  strong  as  his 
intention  in  favor  of  the  legatees  :  and  in  the  part  of  the  will  containing 
the  devise  to  the  wife,  and  to  Mr.  Birmingham,  who  now  claims  tlie 
fee,  the  testator  appears  clearlj^,  by  suflflcient  words,  to  have  excluded 
his  house  and  demesne  from  the  immediate  general  disposition,  except 
the  rent  to  be  reserved  in  the  lease  to  his  wife.  If  a  sale  had  been 
necessary  even  for  payment  of  debts,  that  sale  must  have  been  subject 
to  the  lease  to  the  wife,  if  sufficient  could  have  been  so  produced  to  pay 
the  debts.  The  will,  having  given  such  direction  with  respect  to  the 
enjoj'ment  of  the  house  and  demesne  bj'  the  wife,  devises  the  rest  of  the 
property  to  John  Birmingham  for  life,  remainder  to  Nicholas  Birming- 
ham, his  son,  in  fee,  expressly  subject  to  the  payment  of  the  debts  and 


SECT.  VII.]  BIRMINGHAM  V.   KIKWAN.  825 

legacies  aforesaid.  This  is  a  clear  demonstration  of  the  intent  of  the 
testator  that  the  property  so  devised  was  the  property  which  he  in- 
tended should  be  specially  subject  to  his  debts  and  legacies  :  it  is  clear 
besides,  from  a  general  view  of  the  will,  that  he  meant  to  exempt  the 
house  and  demesne,  and  that  he  had  no  idea  that  his  other  property 
would  not  be  sufficient.  I  think  therefore  on  the  whole  of  the  case,  that 
the  intention  of  the  testator  was  to  charge  his  debts  and  legacies  on  the 
rest  of  his  propertj-,  exclusive  of  the  house  and  demesne,  so  far  as  they 
were  intended  as  a  benefit  to  his  wife,  that  is,  subject  to  the  lease  in  her 
favor :  he  meant  that  she  should  enjoy  them  during  her  life,  paj'ing  a 
rent ;  after  her  death,  that  thej'  should  go  with  the  rest  of  the  property, 
as  the  rent  would  go  during  her  life.  This  is  not  expressed  in  clear 
terms ;  but  it  is  to  be  collected  from  the  whole  will,  as  the  clear  inten- 
tion of  the  testator. 

Then  the  question  arises,  whether  Mrs.  Burke  can  claim  her  dower 
out  of  the  whole,  and  at  the  same  time  take  this  benefit  under  the  will. 
It  is  insisted  on  one  side,  that  the  disposition  made  by  the  will  demon- 
strates the  intention  of  the  testator  to  give  her  this  benefit,  in  lieu  and 
satisfaction  of  dower ;  and  on  the  other,  it  is  contended  that  whatever 
color  former  decisions  on  this  subject  maj'  have  given  to  this  construc- 
tion of  the  will,  the  latter  decisions  have  run  a  different  way  ;  and  that 
a  widow  was  not  to  be  deemed  excluded  from  her  claim  of  dower,  merely 
by  a  bequest  to  her  of  part  of  the  estate  of  which  she  was  dowable,  or 
of  an  interest  arising  out  of  the  estate.  The  argument  went  very  far 
on  that  subject ;  for  the  extent  of  it  seemed  to  be  that  no  bequest  could 
be  deemed  in  bar  of  dower,  without  express  words  ;  and  that  the  widow 
ought  not,  in  any  case,  without  express  words  of  exclusion,  to  be  put 
to  her  election.     I  think  that  position  cannot  be  sustained. 

The  general  rule  is,  that  a  person  cannot  accept  and  reject  the  same 
instrument:  and  this  is  the  foundation  of  the  law  of  election,  on  which 
courts  of  equity,  particular!}',  have  grounded  a  variety  of  decisions,  in 
cases  both  of  deeds  and  of  wills  ;  though  principally  in  cases  of  wills  : 
because  deeds,  being  generally  matter  of  contract,  the  contract  is  not 
to  be  interpreted  otlierwise  than  as  the  consideration  which  is  expressed 
requires :  and  voluntary  deeds  are  generall}'  prepared  with  greater 
deliberation,  and  more  knowledge  of  pre-existing  circumstances,  than 
wills,  which  are  often  prepared  with  less  care,  and  by  persons  unin- 
formed of  circumstances,  and  sometimes  ignorant  of  the  effect  even  of 
the  language  which  they  use.  In  wills,  therefore,  it  is  frequently'  neces- 
sary to  consider  the  general  purport  of  the  disposition,  in  order  to 
extract  from  it  what  is  the  intention  of  the  testator.  Tlie  rule  of  elec- 
tion, however,  I  take  to  be  applicable  to  every  species  of  ITistrument, 
whether  deed  or  will,  and  to  be  a  rule  of  law  as  well  as  of  equity ;  and 
the  principal  reason  why  courts  of  equity  are  more  frequently  called 
upon  to  consider  the  subject  (particularly  as  to  wills)  than  courts  of 
law,  I  apprehend  is,  that  at  law,  in  consequence  of  the  forms  of  pro- 
ceeding, the  party  cannot  be  put  to  elect :  for  in  order  to  enable  a  court 
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of  law  to  apply  the  principle,  the  party  must  either  be  deemed  concluded, 
being  bound  by  the  nature  of  the  instrument,  or  must  have  acted  upon 
it  in  such  a  manner  as  to  be  deemed  concluded  by  what  he  has  done  : 
that  is,  to  have  elected.  This  frequently  throws  the  jurisdiction  into 
equity,  which  can  compel  the  party  to  make  an  election,  and  not  leave 
it  uncertain  under  what  title  he  may  take.  Courts  of  equity  also  act 
with  respect  to  infants  in  a  manner  in  which  courts  of  law  cannot  act. 
The  modes  of  proceeding  also  in  courts  of  law  frequently  throw  these 
questions  into  courts  of  equity,  especially  where  there  may.be  a  legal 
right  to  sue  at  law  under  one  title,  wholly  independent  of  the  other, 
which  may  be  a  title  merely  equitable. 

The  rule  of  election  seems  to  me  to  apply  to  every  species  of  right ; 
and  I  cannot  find  that  the  right  of  dower  is  more  protected  than  any 
other.  There  is  no  reason  why  it  should :  on  the  contrarj',  the  Legislar 
ture  has  demonstrated  its  feelings  on  the  subject,  by  the  Statute  which 
enables  the  barring  dower  bj'  provisions  before  marriage  :  and  this  con- 
struction has  been  extended  to  infants  marrying ;  and  courts  of  equity 
have  extended  the  bar  to  contracts  made  on  behalf  of  infants  without 
actual  jointure,  as  in  Drury  v.  Drury.  But  I  apprehend  there  is  no 
difference  in  principle  in  the  decisions  of  the  courts.  The  question  has 
been  decided  in  courts  of  law  with  respect  to  dower,  wherever  the  form 
of  the  proceeding  admitted  of-  such  decision.  In  3  Leon.  273,  where  a 
provision  in  bar  of  dower  was  made  for  the  wife  after  marriage,  and 
consequently  she  was  not  bound  to  accept  it ;  it  was  held  that  if  the 
wife  agreed  to  such  a  provision,  bj-  entrj'  after  the  death  of  the  husband, 
she  might  be  barred  in  a  writ  of  dower  by  plea  quod  intrando  agre- 
avit ;  that  is,  her  election  bound  her,  though  the  agreement  did  not. 
On  the  other  hand,  it  has  also  been  determined  in  a  court  of  law,  Cro.  Eliz. 
128,  Gosling  v.  Warburton  and  another,  that  if  the  wife  brings  a  writ 
of  dower  and  recovers,  she  shall  be  barred  of  her  right  of  entry  for  a 
rent-charge  devised  in  lieu  of  dower,  because  it  was  against  the  intention 
of  the  will  she  should  have  both,  and  the  acceptance  of  one  is  a  waiver  of 
the  other.  A  court  of  law  therefore  will  take  notice  of  a  provision  made  for 
a  wife  ;  and  if  made  in  bar  of  dower,  and  she  should  claim  it  after  re- 
coverj'  in  a  writ  of  dower,  the  court  of  law  will  hold  her  barred  by  that 
proceeding  from  claiming  the  provision  made  in  bar  of  the  dower  so 
recovered.  In  these  cases  the  acts  of  the  wife  had  declared  her  elec- 
tion ;  and  having  declared  her  election,  and  proceeded  upon  it  in  the 
one  case  bj^  entrj',  and  in  the  other  by  act  on  record,  she  was  deemed 
by  her  own  act  to  have  put  an  end,  in  the  first  case  to  her  claim  of 
dower,  in  the  other  to  her  claim  of  the  rent- charge  given  in  bar  of 
dower.  HcJwever  it  is  obvious  that  in  a  variety  of  instances  the 
justice  of  such  a  case  cannot  be  reached  in  a  court  of  law,  and  the  in- 
terference of  a  court  of  equity  becomes  therefore  necessarj'. 

The  principle  then  that  the  wife  cannot  have  both  dower  and  what  is 
given  in  lieu  of  dower,  being  acknowledged  at  law  as  well  as  in  equity, 
the  onlj'  question  in  such  cases  must  be,  whether  the  provision  alleged 
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to  have  been  given  in  satisfaction  of  dower,  was  so  given,  or  not :  if  the 
provision  results  from  contract,  the  question  will  be  simply,  whether 
that  was  part  of  the  contract :  but  if  the  provision  be  voluntary,  a  pure 
gift,  the  intention  must  either  be  expressed  in  the  form  of  the  gift,  or 
must  be  inferred  from  the  terms  of  it.  It  is  however  to  be  collected 
from  all  the  cases,  that  as  the  right  to  dower  is  in  itself  a  clear  legal 
right,  an  intent  to  exclude  that  right  by  voluntary  gift,  must  be  demon- 
strated either  by  express  words,  or  b^'  clear  and  manifest  implication. 
If  there  be  anything  ambiguous  or  doubtful,  if  the  court  cannot  say  that 
it  was  clearly  the  intention  to  exclude,  then  the  averment  that  the  gift 
was  made  in  lieu  of  dower  cannot  be  supported  ;  and  to  make  a  case 
of  election,  that  is  necessar}',  for  a  gift  is  to  be  taken  as  pure,  until  a 
condition  appear.  This  I  take  to  be  the  ground  of  all  the  decisions. 
Hitchin  v.  Hitchin,  Prec.  Chan.  133,  proceeds  clearly  on  this  ground, 
and  all  the  cases  seem  to  have  followed  it ;  and^the  only  question  made 
in  all  the  cases  is,  whether  an  intention  not  expressed  by  apt  words, 
could  be  collected  from  the  terms  of  the  instrument.  Cases  of  this 
description  can  be  used  only  to  assist  the  judgment  of  the  court,  in 
deciding  what  may  be  deemed  sufficient  manifestation  of  intention ;  and 
the  result  of  all  the  cases  of  implied  intention  seems  to  be,  that  the  in- 
strument must  contain  some  provision,  inconsistent  with  the  assertion 
of  a  right  to  demand  a  third  of  the  lands,  to  be  set  out  by  metes  and 
bounds,  &c.  That  is  the  ground  on  which  Lord  Camden  decided  the 
case  of  Villareal  v.  Lord  Galway,  Ambl.  682  :  the  case  is  not  clearly 
reported,  but  my  recollection  of  the  manner  in  which  it  has  always  been 
treated  is,  that  the  claim  of  the  annuity  was  considered  as  utterly  in- 
consistent with  the  claim  of  dower  ;  that  the  directions  in  the  will  with 
respect  to  the  management  of  the  whole  estate,  the  payment  of  the 
annuity,  and  the  accumulation  during  the  minority  of  the  child,  were 
inconsistent  with  the  setting  out  a  third  part  of  the  estate  hj  metes  and 
bounds  :  and  therefore  Lord  Camden  thought  the  implication  manifest, 
that  the  testator  did  intend  the  annuity  as  a  provision  in  bar  of  dower. 
Now,  in  the  present  case,  it  is  clear  that  the  assertion  of  a  right  of 
dower,  as  to  the  house  and  demesne,  would  be  inconsistent  with  the 
dispositions  of  the  house  and  demesne,  contained  in  the  will ;  and 
therefore  Mrs.  Burke  cannot  have  both.  The  house  and  demesne  are 
devised,  with  the  rest  of  the  estate,  to  trustees ;  that  devise,  taken 
simply,  might  be  subject  to  the  widow's  right  of  dower;  but  it  is 
coupled  with  a  direction,  that  she  shall  have  the  enjoyment  of  the  house 
and  demesne,  paying  a  rent  of  13s.  per  acre,  which  must  be  out  of  the 
whole.  Then  follow  directions  that  she  shall  keep  the  house  and  demesne 
in  repair,  that  she  shall  not  alien  except  to  the  persons  in  remainder ; 
directions  which  apply  to  the  whole  of  the  house  and  demesne,  and 
could  not  be  considered  obligations  on  a  person  claiming  title  by  dower. 
It  was  clear]}',  therefore,  the  intention  of  the  testator  that  the  wife  should 
enjoy  the  whole  of  the  house  and  demesne,  under  a  right  created  by  the 
will ;  and  not  part  of  it,  under  a  right  which  she  had  previously  had, 


828  BIRMINGHAM   V.   KIEWAN.  [CHAP.  II. 

and  part  under  the  will.  If  she  brought  a  writ  of  dower  against  the 
trustees,  as  devisees  in  respect  of  the  house  and  demesne,  and  was  to 
have  a  third  part  set  out  to  her,  they  could  not  execute,  the  trust 
reposed  in  them,  of  permitting  her  to  enjoy  the  whole  under  the  will, 
one-third  being  recovered  from  them  ;  nor  could  they  reserve  an  acre- 
able  rent  on  the  whole,  and  of  the  rent  to  be  reserved  she  could  not 
have  dower :  so  that  she,  admitting  the  right  of  the  trustees  to  the 
whole  (which  she  must  do  for  the  purpose  of  having  the  demise  made 
to  her  under  the  will),  must  yet  dispute  their  title  as  to  one-third,  if  she 
claims  dower  of  the  house  and  demesne.  If  she  had  entered  on  the 
whole  of  the  house  and  demesne  under  a  lease  from  the  trustees, 
before  suing  her  writ  of  dower,  she  must  have  demanded  dower  against 
her  own  title,  and  avoided  the  lease  as  to  one-third.  As  to  the  house 
and  demesne,  therefore,  the  question  seems  clear. 

Then  comes  the  question,  whether  the  implication  extends  to  the 
rest  of  the  estate  ?  I  cannot,  on  the  whole  of  the  case,  think  the  testa- 
tor has  sufflcientlj'  manifested  an  intent  that  this  beneficial  interest  in 
the  house  and  demesne,  given  upon  a  reserved  rent,  and  under  certain 
conditions,  should  be  considered  as  a  bar  of  dower  out  of  the  rest  of  the 
estate :  the  will  maj'  be  perfectlj'  executed  as  to  all  other  purposes, 
without  injury  to  the  claim  of  dower,  with  respect  to  the  rent  of  tlie 
estate  ;  it  may  be  mortgaged  or  sold,  subject  to  that  claim.  Certainly 
it  would  not  sell  for  so  large  a  sum  of  money  as  if  the  claim  did  not 
exist ;  but  it  is  manifest  that  the  testator  had  no  conception  of  any 
deficiency,  that  he  considered  his  property  amply  sufficient  to  answer 
all  the  purposes  of  his  will.  On  the  whole,  therefore,  I  think  there  is 
not  sufficient  to  exclude  her  from  dower  as  to  the  rest  of  the  estate. 

Note.  — The  dictum  in  this  case,  that  acceptance  of  a  legacy  given  in  lieu  of  dower 
is  a  legal  har  to  a  writ  of  dower,  was  followed  in  Kennedy  v.  Mills,  13  Wend.  553 
(1835),  and  Davison  v.  Davison,  3  Green,  235  (1836).     Quoen  tamen. 

The  presumption  that  a  legacy  to  a  wife  is  in  addition  to,  and  not  in  lieu  of  dower, 
has  been  generally  reversed  in  the  several  United  States  by  Statute.  See  Stimson, 
Amer.  Stat.  Law,  §  3244. 

On  the  common  law  doctrine  see  2  Scrib.  Dow.  c.  16,  and  on  the  right  under  the 
various  Statutes  to  claim  dower  on  land  conveyed  by  the  husband  in  his  lifetime  not- 
withstanding acceptance  of  a  legacy,  see  Id.  a.dfinem. 

On  election  by  an  insane  widow,  see  Van  Steenwyck  v.  Washburn,  59  Wis.  483 
(1844). 

A  legacy  given  in  lieu  of  dower  has  precedence  over  other  legacies.  Davenliill  v. 
Fletcher,  Ambl.  244  (1754)  ;  Tmvle  v.  Swasey,  106  Mass.  100  (1870). 

Interest  of  Winnw  before  Assignment.  She  has  no  freehold,  she  cannot 
enter,  and  she  has  no  interest  which  can  be  assigned  at  law  or  taken  in  execution  ;  but 
in  equity  her  intere.st  can  be  assigned  or  taken  for  her  debts.     See  2  Scrib.  Dow.  c.  2. 

After  assignment  the  widow  is  regarded  as  in  by  her  husband,  and  as  continuing 
his  seisin,  and  not  as  taking  her  seisin  from  the  heir  ;  therefore  a  disseisee  could  enter 
into  the  land  which  had  been  assigned  as  dower  to  the  widow  of  the  disseisor,  whereas 
before  assignment  he  coiild  not  have  entered,  but  would  have  been  put  to  his  action, 
inasmuch  as  the  descent  had  tolled  the  entry.  Lit.  §  393.  In  like  manner,  if  the  heir 
died  during  the  lifetime  of  the  widow,  then  upon  the  widow's  death  the  land  which 
had  been  assigned  to  her  went,  not  to  his  heir,  but  to  the  person  who  was  then  the 
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heir  of  the  hushand  ;  that  is,  although  before  assignment  the  heir  be  seised  in  fee,  yet 
after  the  assignment  he  has  not  even  a  possessio  fratris.  So  on  assigning  dower  the 
heir  cannot  limit  a  remainder  at  the  same  time.  The  widow,  however,  holds  of  the 
heir.     See  2  Scrib.  Dow.  c.  30. 

After  assignment  the  widow  is  entitled,  against  her  husband's  executor,  to  em- 
blements, and  yet  on  her  death  her  executor  is  entitled  to  emblements  against  the  heir. 
This  latter  right  was  contirmed  by  the  St.  of  Merton  (1235),  c.  2.  See  2  Inst.  80,  81. 
In  other  respects  her  rights  and  duties  are  like  those  of  any  other  tenant  for  life.  It 
has  been  doubted,  however,  whether  a  widow  can  enter  for  breach  of  a  condition  in  a 
lease  for  years  made  by  her  husband,  but  it  would  seem  that  the  St.  of  32  Hen.  VIII. 
c.  34,  should  be  construed  so  as  to  include  her.  See  1  Eoper,  Husb.  and  W.  (2d  ed.) 
425,  Jacob's  note. 

Assignment.  The  widow  is  entitled  to  have  a  third  of  her  husband's  land 
assigned  to  her  where  that  is  possible  ;  and  dower  so  assigned  is  said  to  be  assigned 
according  to  common  right.  Such  assignment  may  be  by  parol,  may  be  made  by  an 
infant,  and  may  be  made  by  any  tenant  of  the  freehold,  although  he  be  in  by  wrong, 
if  it  be  made  to  the  widow  really  entitled.  A  widow  to  whom  land  has  been  so 
assigned,  if  evicted  by  a  title  paramount  to  her  husband's,  can  claim  to  be  re-endowed. 

'The  widow,  if  of  full  age,  can  agree  with  the  heir  that  dower  shall  be  assigned 
to  her  in  some  other  mode  ;  e.  g.,  a  moiety  or  a  quarter  may  be  set  off  to  her  ;  this  is 
called  an  assignment  against  common  right. 

If  such  an  assignment  be  of  an  estate  in,  or,  like  a  rent,  an  interest  out  of  land  of 
which  the  widow  is  dowable,  it  is,  though  against  common  right,  still  an  assignment  of 
dower,  as  distinguished  from  a  conveyance,  and  it  may  be  made  by  parol  ;  and  if 
accepted  and  enjoyed  by  the  widow,  it  binds  her,  but  if  made  by  one  wrongly  in  pos- 
session, it  does  not  bind  the  true  heir  ;  and  semlle  an  assignment  against  common  right 
made  by  an  heir  while  an  infant  does  not  bind*  him.     See  2  Scrib.  Dow.  c.  4. 

If  a  widow  takes  her  dower  by  assignment  against  common  right,  and  is  evicted  by 
paramount  title,  she  is  not  entitled  to  be  re-endowed  in  other  land  ;  but  this  will  not 
prevent  her  from  claiming  a  life  estate  in  one  third  of  the  land  from  which  she  has 
been  evicted,  as  her  dower  at  common  law  in  that  land.     See  2  Scrib.  Dow.  c.  29. 

Remedies.  At  common  law  the  remedy  was  by  a  writ  of  dower  unde  nihil  habet, 
or  a  writ  of  right  of  dower  ;  both  were  real  actions  :  the  former  was  used  when  no 
dower  had  been  assigned,  and  the  latter  when  part  had  been  already  assigned. 

The  remedy  in  equity  took  the  place  of  the  common  law  action  in  most  cases  in 
England.  The  jurisdiction  in  equity  seems  to  be  based  upon  the  right  to  an  account 
between  persons  together  interested  in  land. 

In  the  United  States  the  remedies  to  recover  dower  are  regulated  by  Statute, 

In  determining  the  value  of  land  for  the  purpose  of  assigning  or  estimating  dower,  — 

A.  As  against  the  heir  or  devisee,  the  value  is  taken  as  of  the  time  of  the  assign- 
ment, i.  «.,  the  heir  is  not  allowed  for  his  improvements.  Co.  Lit.  32  a.  Larrowe  v. 
Beam,  10  Ohio,  498,  607  (1841).    See  2  Scrib.  Dow.  (2d  ed.)  595-598. 

B.  As  against  the  husband's  alienee  the  same  rule  prevails  in  England,  Doe  d. 
Bidden  v.  Grinnell,  1  Q.  B.  682  (1841).  But  in  the  United  States  the  widow  is  not 
allowed  to  benefit  from  improvements  made  by  her  husband's  alienee,  Powell  v. 
Monson  Manufacturing  Co.,  3  Mason,  347  (1824)  ;  she  is,  however,  usuall}"-  allowed  to 
benefit  from  the  increase  of  value  caused  by  extrinsic  circumstances,  Thompson  v. 
Morrow,  5  S.  &  R.  289  (1819).  But  see  cases  contra  collected  2  Scrib.  Dow.  |2d  ed.) 
628-634.  As  to  deterioration  while  in  the  hands  of  the  husband's  alienee,  see  Id. 
634-636. 

When  property  is  indivisible,  the  widow  is  dowable  of  the  rents  and  profits  ;  and 
sometimes  by  Statute,  and  often  by  agreement,  a  money  payment  is  made  to  the  widow 
in  lieu  of  dower. 


